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CONTEACT. 
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IX. 

Section 

X. 
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Consideration. 
Capacity. 
Consent. 

Formal  Requirements.  —  Statute  of  Frauds. 
Illegality  and  Duress. 
Essential  Terms  or  Conditions. 
Non-essential  Conditions. 
Termination  of  Liability  under  Contract. 
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Section  I.  —  Consideration. 


Ko.  1.  —  KANN"   V.   HUGHES. 
(H.  L.  1778.) 

RULE. 

A  PROMISE  not  under  seal  does  not  form  a  ground  of 
action  unless  supported  by  a  consideration. 

Rann  and  others,  Executors  of  Mary  Hughes  v.  Isabella  Hughes, 
Administratrix  of  J.  Hughes. 

7  T.  R.  350  n.-351  n.  (s.  c.  4  Bro.  P.  C.  27). 

Contract.  —  Promise  hy  Executor.  — Absence  of  Consideration.  —  Statute  of 

Frauds. 

I.  H.,  who  is  the  administratrix  of  J.  H.,  promises  to  R.  (who  is  executrix 
of  M.  H.)  to  pay  out  of  her  (1.  H.'s)  own  goods,  a  debt  due  by  J.  H.  to  M.  H. 
Such  a  promise,  being  without  consideration,  does  not  support  an  action  in 
which  judgment  is  given  against  J.  H.  for  payment  of  the  debt  out  of  her 
own  goods,  even  although  it  appeared  that  the  intestate  died  possessed  of 
sufficient  goods  to  pay  the  debt. 

VOL.  VI.  —  1 
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[350  u.]  The  declaration  stated  that  on  the  11th  of  June,  1764, 
divers  disputes  had  arisen  between  the  plaintiffs'  testator 
(Mary  Hughes)  and  the  defendant's  intestate,  which  they  referred 
to  arbitration;  that  the  arbitrator  awarded,  that  the  defendant's 
intestate  should  pay  to  the  plaintiff's  testator  £983.  That  the 
defendant's  intestate  afterwards  died  possessed  of  effects  sufficient 
to  pay  that  sum;  that  administration  was  granted  to  the  defend- 
ant ;  that  Mary  Hughes  died,  having  appointed  the  plaintiffs  her 
executors ;  that  at  the  time  of  her  death  the  said  sum  of  £983  was 
unpaid,  "  by  reason  of  wliich  premises  the  defendant  as  adminis- 
tratrix became  liable  to  pay  to  the  plaintiffs  as  executors,  the  said 
sum,  and  being  so  liable  she  in  consideration  thereof  undertook  and 
promised  to  pay,  &c."  The  defendant  pleaded  non  assunvpsit ; 
plcne  administravit ;  awdi  plene  administravit,  except  as  to  certain 
goods,  etc.,  which  were  not  sufficient  to  pay  an  outstanding  bond 
debt  of  the  intestate's  therein  set  forth,  &c.  The  replication  took 
issue  on  all  these  pleas.  Verdict  for  the  plaintiff  on  the  first  issue, 
and  for  the  defendant  on  the  two  last ;  and  on  the  first  a  general 
judgment  was  entered  in  B.  R.  against  the  defendant  de  bonis 
propriis.  This  judgment  was  reversed  in  the  Exchequer  Chamber ; 
and  a  writ  of  error  was  afterwards  brought  in  the  House  of  Lords, 
where  after  argument  the  following  qviestion  was  proposed  to  the 
Judges  by  the  Lord  Chancellor,  "Whether  sufficient  matter 
appeared  upon  the  declaration  to  warrant  after  verdict  the  judg- 
ment against  the  defendant,  in  error  in  her  personal  capacity ; " 
upon  which  the  Lord  Chief  Bavon  Skyxner  delivered  the  opinion 
of  the  Judges  to  this  effect.  —  It  is  undoubtedly  true  that  every 
man  is  by  the  law  of  nature  bound  to  fulfil  his  engagements.  It 
is  equally  true  that  the  law  of  this  country  supplies  no  means,  nor 
affords  any  remedy,  to  compel  the  performance  of  an  agreement 
made  without  sufficient  consideration ;  such  agreement  is  nudum 
pactum  ex  quo  non  oritur  actio  ;  and  whatsoever  may  be  the  sense 
of  this  maxim  in  the  civil  law,  it  is  in  the  last-mentioned  sense 
only  that  it  is  to  be  understood  in  our  law.  The  declaration  states 
that  the  defendant  being  indebted  as  administratrix  promised  to 
pay  when  requested," and  the  judgment  is  against  the  defendant 
generally.  The  being  indebted  is  of  itself  a  sufficient  consideration 
to  ground  a  promise,  but  the  promise  must  be  co-extensive  with 
the  consideration  unless  some  particular  consideration  of  fact  can 
be  found  here  to  warrant  the  extension  of  it  against  the  defend- 
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ant  in  her  own  capacity.  If  a  person  indebted  in  one  right  in 
consideration  of  forbearance  for  a  particular  time  promise  to  pay- 
in  another  right,  this  convenience  will  be  a  sufiicient  consideration 
to  warrant  an  action  against  him  or  her  in  the  latter  right ;  but 
here  no  sufiicient  consideration  occurs  to  support  this  demand 
against  her  in  her  personal  capacity  ;  for  she  derives  no  advantage 
or  convenience  from  the  promise  here  made.  For  if  I  promise 
generally  to  pay  upon  request  what  I  was  liable  to  pay  upon 
request  in  another  right,  I  derive  no  advantage  or  convenience 
from  this  promise,  and  therefore  there  is  not  sufficient  consider- 
ation for  it.  But  it  is  said  that  if  this  promise  is  in  writing  that 
takes  away  the  necessity  of  a  consideration,  and  obviates 
the  objection  of  nudum  pactum,  for  that  *  cannot  be  [*  351  n.] 
where  the  promise  is  put  in  writing ;  and  that  after  ver- 
dict, if  it  were  necessary  to  support  the  promise  that  it  should  be 
in  writing,  it  will  after  verdict  be  presumed  that  it  was  in  writing ; 
and  this  last  is  certainly  true;  but  that  there  cannot  be  nudum 
pactum  in  writing,  whatever  may  be  the  rule  of  the  civil  law, 
there  is  certainly  none  such  in  the  law  of  England.  His  Lordship 
observed  upon  the  doctrine  of  nudum  pactum  delivered  by  Mr.  J. 
Wilmot  in  the  case  of  Pillans  v.  Van  Mierop  and  Hopkins,  3  Burr. 
1663,  that  he  contradicted  himself,  and  was  also  contradicted  by 
Vinnius  in  his  Comment  on  Justinian. 

All  contracts  are,  by  the  laws  of  England,  distinguished  into 
agreements  by  specialty,  and  agreements  by  parol ;  nor  is  there 
any  such  third  class  as  some  of  the  counsel  have  endeavoured  to 
maintain,  as  contracts  in  writing.  If  they  be  merely  written  and 
not  specialties,  they  are  parol,  and  a  consideration  must  be  proved. 
But  it  is  said  that  the  Statute  of  Frauds  has  taken  away  the  neces- 
sity of  any  consideration  in  this  case ;  the  Statute  of  Frauds  was 
made  for  the  relief  of  personal  representatives  and  others,  and  did 
not  intend  to  charge  them  further  than  by  common  law  they  were 
chargeable.  His  Lordship  here  read  those  sections  of  that  statute 
which  relate  to  the  present  subject.  He  observed  that  the  words 
were  merely  negative,  and  that  executors  and  administrators  should 
not  be  liable  out  of  their  own  estates,  unless  the  agreement  upon 
which  the  action  was  brought,  or  some  memorandum  thereof  was 
in  writing  and  signed  by  the  party.  But  this  does  not  prove  that 
the  agreement  was  still  not  lial»le  to  be  tried  and  judged  of  as  all 
other  agreements  merely  in  writing   are  l)y  the  comiiiun  law,  and 
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does  not  prove  the  converse  of  the  proposition,  that  when  in 
writing  the  party  must  be  at  all  events  liable.  He  here  observed 
upon  the  case  of  Pillans  v.  Van  Mierop  in  Burr,  and  the  case  of 
Losli  V.  Williamson,  Mich.  16  G.  III.,  in  B.  R. ;  and  so  far  as  these 
cases  went  on  the  doctrine  of  nudum  pactum,  he  seemed  to 
intimate  that  they  were  erroneous.  He  said  that  all  his  brothers 
concurred  with  him  that  in  this  case  there  was  not  a  sufficient 
consideration  to  support  this  demand  as  a  personal  demand  against 
the  defendant,  and  that  its  being  now  supposed  to  have  been  in 
writing  makes  no  difference.  The  consequence  of  which  is  that 
the  question  put  to  us  must  be  answered  in  the  negative. 

And  the  judgment  in  the  Exchequer  Cha^nher  loas  affirmed. 

ENGLISH    NOTES. 

This  rule  has  been  establislied  by  numerous  cases  from  the  Year 
Books  downwards.  The  princi|)le  is  avowedly  founded  upon  the  civil 
law,  and  has  been  summed  up  in  the  maxim  "Ex  nudo  pacto  non 
oritur  actio."  It  appears  in  the  early  cases  as  if  this  maxim  has  been 
reiterated  by  way  of  protest  against  the  contrary  doctrine  of  the  canon- 
ists, which  survives  in  the  Scotch  law  and  some  continental  .systems. 
By  the  Roman  law  midum  pactum  was  a  promise  neither  accompanied 
by  any  legal  solemnity,  nor  belonging  to  one  of  the  recognised  (or  nomi- 
nate) contracts,  nor  supported  by  "  causa"  meaning  something  given  or 
performed  on  the  other  part.  English  law  has  followed  the  analogy 
with  a  more  extensive  interpretation  of  the  word  "causa,"  so  as  to 
include  all  acts  and  forbearances  of  the  promisee. 

To  the  same  rule  may  be  referred  the  cases  in  which  the  Common 
Law  Courts  have  held  that  a  person  who  is  a  stranger  to  the  considera- 
tion of  a  contract  cannot  maintain  an  action  upon  it.  Thus  in  Tiveddle 
V.  Afldnson  (1861),  1  B.  &  S.  393,  30  L.  J.  Q.  B.  265,  4  L.  T.  468,  where 
William  Guy  and  John  Tweddle  mutually  agreed  to  give  £200  each  to 
William  Tweddle,  power  being  reserved  tathe  latter  to  enforce  the  pay- 
ment of  these  sums,  and  William  Tweddle  sued  the  executors  of  William 
Guy  on  the  agreement;  the  action  was  held  not  to  be  maintainable.  So, 
where  the  members  of  a  company  agreed  amongst  themselves  to  employ 
A.,  as  the  solicitor  of  the  company  during  good  behaviour,  but  the 
directors  dismissed  A.  without  any  default  on  his  part,  the  Court  of 
Appeal  held  that  A.  had  no  right  of  action  against  the  company.  Eley 
v.  Positive  Government  Secnritij  Life  Assurance  Co.  (1876),  1  Ex.  D. 
88,  45  L.  J.  Ex.  451,  34  L.  T.  190. 

A  similar  rule  holds  good  in  equity.     The  rule  in  equity  has  been 
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expressed  by  the  maxim  "A  Court  of  Equitj^  (Ioe.s  not  interfere  for 
volunteers,"  and  the  rule  extends  to  cases  where  the  instrument  sought 
to  be  enforced  in  equity  is  a  deed  under  seal  on  which  there  might  per- 
haps have  been  a  right  of  action  for  nominal  damages  at  law.  Graham 
V.  Graham  (1791),  1  Ves.  Jr.  272,  at  p.  275;  Pulvertoftx.  Pulvertoft, 
18  Ves.  84,  p.  112,  11  R.  R.  151;  Buckle  v.  Mitchell  (1813),  18  Ves. 
112,  11  R.  R.  159;  Ex  parte  Pije  (1813),  18  Ves.  p.  149,  11  R.  R.  173; 
Cohjer  V.  Mulgrave  (1836),  2  Keen,  81.  In  Buckle  v.  Mitchell,  Sir 
W.  Grant,  M.  R.,  observed  ''In  Pulvertoft  v.  PalueHoft  the  present 
Lord  Chancellor  (Lord  Eldox)  has  held  that  even  before  any  third 
person  has  acquired  an  interest  in  the  property  voluntaril}'-  settled,  and 
when  the  matter  rests  entirely  between  the  grantor  and  grantee,  the  lat- 
ter has  no  equity  to  prevent  the  former  from  defeating  the  grant  by  a 
sale  of  the  estate.  It  would  be  a  strong  thing  then  to  say,  that  he  has 
an  equity  after  the  estate  is  contracted  for,  and  after  a  third  person  has 
acquired  an  interest  in  it,  to  prevent  that  third  person  from  obtaining 
the  benefit  of  the  contract,  which  the  Court  would  not  restrain  the  set- 
tlor himself  from  entering  into."  In  Colyer  v.  Mulgrave,  A.,  father 
of  four  illegitimate  daughters,  and  his  son  B.  entered  into  covenants, 
by  which  A.  agreed  to  give  £20,000  to  the  daughters,  and  B.  agreed  to 
to  pay  A.'s  debts.  Demurrer  was  allowed  to  a  bill  filed  on  behalf  of  the 
daughters  for  specific  performance  of  the  covenants.  In  Wahoyn  v. 
Coutts  (1815),  3  Sim.  14;  Garrard  v.  Lauderdale  (1831),  2  R.  &  M. 
451,  and  Woodgate  v.  Actoti  (1834),  2  My.  &  K.  495,  voluntary  deeds 
of  assignment  for  the  benefit  of  creditors  who  were  not  parties  thereto, 
were  not  enforced.  In  Jeffreys  v.  Jeffreys  (1840),  1  Cr.  &  Ph.  138, 
the  Court  refused  to  specifically  enforce  a  voluntary  covenant  to 
surrender  copyholds. 

The  case  of  Jeffreys  v.  Jeffreys,  last  cited,  illustrates  a  distinction 
which  must  be  kept  in  view  as  regards  volunteers  in  e(]uity.  By  the 
voluntary  settlement  whicli  was  in  question,  certain  freeholds  had  been 
conveyed  by  the  settlor  in  trust  for  his  daughters ;  and,  the  conveyance 
in  respect  of  the  freeholds  being  complete,  the  daughters  who  were  the 
plaintiffs  were  held  entitled  to  a  decree  to  have  the  trusts  of  the  settle- 
ment carried  into  effect.  "With  regard  to  the  copyholds,"  the  Lord 
Chancellor  (Cottenham)  said,  "I  have  no  doubt  that  tlie  Court  will 
not  execute  a  voluntary  contract,  and  my  impression  is  that  the  prin- 
ciple of  the  Court  to  withhold  its  assistance  from  a  volunteer  ai)p]ies 
equally  whether  he  seeks  to  have  the  benefit  of  a  contract,  a  covenant, 
or  a  settlement." 

Where  a  settlement  is  made  in  consideration  of  marriage,  children  of 
the  marriage  are  clearly  entitled,  altliough  the  settk'UK'ut  is  executoi'y, 
to  enforce  its  provisions  in  a  Court  of  E  qiiitv.     A:;l  it  lias  bi".':i  decided 
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by  Fry,  J.  (sitting  alone  as  an  equity  Judge),  in  Gale  v.  Gale  (1877), 
6  Ch.  D.  144,  46  L.  J.  Ch.  809,  36  L.  T.  690,  that  provisions  of  a  mar- 
riage settlement,  including  a  covenant  to  surrender  copyholds,  made 
upon  the  marriage  of  a  widow  in  favour  of  her  children  by  a  former 
marriage,  were  supported  by  the  marriage  consideration  and  could  be 
enforced  by  the  children.  This  decision  was  founded  upon  a  judgment 
of  Lord  Hardwicke  in  Newstead  v.  Searles  (1737),  1  Atk.  265,  L.  K., 
9  App.  Cas.  320,  n.,  where  he  decided  that  such  children  were  not 
volunteers,  so  that  the  settlement  could  not  be  avoided  as  against  a 
purchaser,  or  creditor,  under  the  Statutes  13  &  27  Eliz.  (See,  as  to 
effect  of  these  statutes,  notes  to  Nos.  Iand2  of  "  Bill  of  Sale,"  5  R.  C. 
27).  It  has  been  held  by  Kay,  J.,  in  In  re  Cameron  and  Wells- 
(1887),  37  Ch.  D.  32,  57  L.  J.  Ch.  69,  57  L.  T.  645,  that  the  extension 
of  the  marriage  consideration  to  the  children  of  a  widow  about  to  marry 
did  not  apply  to  the  children  of  a  widower.  The  learned  Judge  pro- 
fessed himself  iinable  to  understand  how  the  exception  in  the  case  of 
the  children  of  the  wife,  which  rests  on  the  authority  of  Lord  Hard- 
wicke, came  to  be  introduced;  and  he  cited  several  cases  to  show 
that  other  Judges,  presumabl}'  in  the  same  mental  condition,  had  re- 
fused to  extend  the  exception  to  the  children  of  the  husband. 

Another  apparent  exception  to  the  rule  in  equity  as  to  specific  per- 
formance of  a  contract  in  favour  of  volunteers  is  exemplified  by  the 
case  of  Mackie  v.  Herhertson  (1884),  9  App.  Cas.  303,  where  it  was 
held  that  although  a  contract  in  a  marriage  settlement  is  not  as  a  rule 
enforceable  in  favour  of  volunteers,  yet  when  the  jsersons  who  are 
within  the  consideration  of  the  marriage  take  o\\\y  on  terms  which 
admit  to  a  participation  with  them  others  who  would  not  otherwise  be 
within  the  consideration,  then  the  consideration  of  the  mutual  contract 
extends  to  and  comprehends  them. 

Whether  an  executed  conveyance  by  way  of  settlement  in  favour  of  a 
volunteer  can  be  set  aside  by  the  settlor  is  a  different  qi^estion,  and  de- 
pends on  various  considerations.  There  have  been  cases  decided  by 
judges  of  first  instance  in  equity,  where  provisions  in  marriage  settle- 
ments in  favour  of  persons  not  coming  within  the  marriage  considera- 
tion have  been  held  revocable  (or  presumably  intended  to  be  so)  on  the 
mere  ground  of  want  of  consideration.  But  the  Court  of  Appeal  in 
Tucker  v.  Bennett  (1887),  38  Ch.  D.  1,  57  L.  J.  Ch.  507,  58  L.  T.  650,  has 
discountenanced  any  such  view,  and  it  is  there  observed  by  Cottox,  L. 
J.  (38  Ch.  D.  p.  10),  "It  is  a  mistake  altogether  to  apply  to  a  provision 
in  a  marriage  settlement,  although  one  of  a  voluntary  character,  the 
same  rules  as  the  Court  acts  upon  in  considering  whether  a  voluntary 
deed  is  one  which  the  settlor  can  set  aside."  The  same  principle  was 
fallowed  in  Paul  v.  Paul  (Xo.  2)  (C.  A.  1882),  2U  Ch.  D.  743,  51  L.  J. 
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Ch.  839,  47  L.  T.  210,  where  it  was  held  tliat  a  trust  under  a  marriage 
settlement  of  the  wife's  i:>roperty  in  favour  of  her  next  of  kin  could  not 
be  set  aside.  It  seems  necessary'  to  advert  to  the  above  distinction, 
because  it  has  been  sometimes  lost  sight  of  in  questions  relating  to 
strangers  claiming  under  a  marriage  settlement.  But  questions  re- 
lating to  the  setting  aside  of  voluntary  executed  conveyances  belong 
altogether  to  another  topic. 

AMERICAN  NOTES. 

The  principal  case  is  much  cited  in  this  country,  and  its  doctrine  is  fully 
accepted  here.  The  latest  writer  on  the  subject  (Lawson  on  Contracts,  §  91) 
quotes  from  the  case,  and  observes  :  "  Xo  principle  is  better  settled  in  the 
Courts  of  the  United  States  than  the  principle  thus  laid  down  in  Rann  v. 
Hughes." 

In  Whitehill  v.  Wilson,  3  Penrose  &  Watts  (Pennsylvania),  405 ;  24  Am.  Dec. 
326,  the  written  promise  of  a  creditor  to  release  a  levy  on  a  judgment,  made 
without  consideration,  was  held  voidable,  the  Court  observing  of  the  princi- 
pal case  that  it  "  is  considered  as  having  settled  the  law,"  and  of  the  case  of 
Pillans  v.  Van  JSIierope  that  it  was  thereby  "  much  and  perhaps  justly  shaken." 

A  familiar  application  of  the  doctrine  is  on  subscriptions,  which  are  not 
enforceable  unless  money  has  been  expended  or  expense  has  been  incurred  on 
the  faith  of  them.  University  of  Des  Moines  v.  Livingston,  57  Iowa,  307  ;  42  Am. 
Rep.  42 ;  Trustees  v.  Stewart,  1  New  York,  581 ;  Cottage  Street  M.  Church  v. 
Kendall,  121  Massachusetts,  528 ;  23  Am.  Rep.  286 ;  and  cases  cited  in  Browne 
on  Parol  Evidence,  §  111. 

A  promise  to  pay  for  improvements  erected  on  public  lands  to  which  the 
promisor  has  acquired  title  from  the  government  is  without  consideration 
and  void.  Carson  y.  Clark,  1  Scammon  (Illinois),  113;  25  Am.  Dec.  79.  Same 
principle,  Smith  v.  Rankin,  4  Yerger  (Tennessee),  1  ;  26  Am.  Dec.  213. 

In  Jo7ies  v.  Holliday,  11  Texas,  412;  62  Am.  Dec.  487,  it  was  held,  citing 
the  principal  case,  that  in  an  action  on  a  written  unsealed  contract  con- 
sideration must  be  averred  and  proved,  unless  the  paper  itself  affords  evidence 
thereof. 

A  creditor's  promise  to  extend  the  time  of  payment  of  an  overdue  debt  in 
consideration  of  payment  of  the  future  interest  is  not  binding.  Kellogg  v.  Olm- 
sted, 25  New  York,  189.  So  of  a  promise  to  discontinue  a  suit  and  give  time 
in  consideration  of  payment  of  costs.  Parmelee  v.  Tliompson.  45  New  York. 
58;  6  Am.  Rep.  33. 

"There  must  be  a  consideration  to  support  every  promise,  whether  it  be 
evidenced  by  writing  or  not."  Stewart  v.  Jerome,  71  INIichigan,  201 ;  15  Am. 
St.  Rep.  252. 

An  agi-eement  by  grocers  not  to  buy  any  butter  from  the  makers  for  two 
years,  if  a  firm  shall  open  a  butter  store  in  the  place,  is  void  for  lack  of  con- 
sideration where  the  firm  pays  nothing  therefor  nor  buys  any  establislied 
plant,  place  of  business,  or  good-wilL  Chapin  v.  Brown,  83  Iowa,  156  ;  12 
Lawyers'  Rep.  Annotated,  428.  The  Court  said  :  "  Su]ipose  the  plaintiffs  had 
made  a  proposition  to  the  dry -goods  nierchautf,  of  SitMiu  Lake  tliat  if  they 
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would  all  quit  busiuess  for  two  years,  without  any  consideration  being  paid 
to  them  for  so  doing,  the  plaintiffs  would  establish  a  dry-goods  store  at  that 
place,  and  the  proposition  had  been  accepted,  it  would  be  a  marvellous  deci- 
sion if  any  Court  should  hold  that  there  was  any  consideration  for  such  a 
contract." 

In  Mills  County  Nat.  Bank  v.  Perry,  T2  Iowa,  1.5 ;  2  Am.  St.  Rep.  228,  it 
was  held  that  an  agreement  by  a  cashier  that  the  defendant  might  renew  his 
note  to  the  bank,  and  that  the  bank  would  not  foreclose  a  mortgage  given  as 
collateral  to  it,  was  void  for  want  of  consideration. 

In  Ferrell  v.  Scott,  2  Speers  Law  (So.  Car.),  344 ;  42  Am.  Dec.  371,  it  was 
held  not  a  sufficient  consideration  to  support  a  promissory  note  given  by  the 
widow  of  a  pauper,  shortly  after  the  husband's  death,  to  one  of  his  creditor's, 
that  the  demand  was  discharged  against  the  husband's  estate  on  account  of 
her  undertaking  to  pay  it.  The  Court  said  :  "  Some  good  or  valuable  consid- 
eration is  essential  to  support  all  contracts ;  and  in  general,  where  the  party 
promising  is  to  receive  a  benefit,  or  where  the  party  to  whom  the  promise  is 
made  is  subjected  to  detriment  or  prejudice,  or  is  delayed  or  hindered  in  en- 
forcing his  rights,  by  the  undertaking  of  the  pi-omisor,  such  undertaking  will 
have  a  sufficient  undertaking  to  support  it.  We  must  therefoi'e  look  to  a 
benefit  to  the  one,  or  any  injury  to  the  other,  for  the  foundation  of  the  con- 
sideration. .  .  ,  It  was  urged  that  she  ga(ve  her  note  to  relieve  herself  from 
any  legal  obligation.  Place  it  in  the  most  favorable  point  of  view,  it  was  a 
voluntary  undertaking  on  her  part  to  pay  a  debt  for  which  she  was  not  liable, 
and  for  the  collection  of  which  the  plaintiff  had  no  possible  legal  remedy. 
And  the  question  recurs,  did  the  plaintiff  give  up  any  right  that  v^^as  worth 
anything,  or  suffer  any  loss  by  discharging  a  demand  against  a  deceased 
pauper  ?  It  seems  to  me  it  was  no  more  than  discharging  a  debt  against  a 
fictitious  person,  against  whom  it  might  have  been  charged,  by  way  of  exer- 
cise, in  a  book  kept  for  the  purpose  of  learning  the  art  of  book-keeping.  The 
demand  was  utterly  unavailable,  and  not  worth  the  ink  and  paper  employed 
in  perpetuating  it.  The  defendant's  under-taking  must  therefore  be  regarded 
as  voluntary,  and  without  benefit,  so  far  as  she  was  concerned,  and  one  which 
subjected  the  plaintiff  to  no  possible  loss  or  detriment,  and  being  thus  with- 
out consideration,  must  be  regarded  as  nudum  pactum,  and  void." 

A  statement  in  a  letter  without  consideration  that  the  writer  will  never 
proceed  legally  against  the  person  addressed  does  not  amount  to  a  covenant 
not  to  sue.     Grumoald  v.  Freese  (California),  34  Pacific  Reporter,  73. 

The  principle  is  sustained  by  Utica,  ^c.  R.  Co.  v.  Brinckerhoff,  21  Wendell 
(New  York),  139  ;  34  Am.  Dec.  220  ;  Shepnrd  v.  Rhodes,  7  Rhode  Island,  470 ; 
84  Am.  Dec.  573  (where  a  recited  consideration  of  one  dollar  was  held  inade- 
quate to  support  a  promise  to  pay  above  a  thousand  dollars)  ;  Bolles  v.  Carli, 
12  Minnesota,  113 ;  Pomeroy  v.  Slade,  16  Vermont,  220  ;  Read  v.  Vannorsdale, 
2  Leigh  (Virginia),  618  ;  Ashe  v.  De  Rossel,  8  Jones  Law  (Xo.  Carolina),  240; 
Richardson  v.  Williams,  49  Maine,  558 ;  Whitson  v.  Foidkes,  1  Head  (Tennessee), 
533  ;  73  Am.  Dec.  184. 

The  rule  is  the  same  although  the  promisee  has  sustained  damage  by  rely- 
ing on  the  agreement.     As  where  one  joint-owner  of  a  vessel  voluntarily  under- 
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took  to  get  it  insured  and  neglected  to  do  so,  and  it  was  lost.     Thorne  v.  Deas, 
4  Johnson  (New  York),  84. 

A  very  recent  recognition  of  the  doctrine  is  found  in  Strong  v.  Sheffield,  144 
New  York,  392,  an  action  against  defendant  as  an  indorser  of  a  note  payable 
on  demand,  given  by  the  maker  to  the  plaintiff  to  secure  an  antecedent  in- 
debtedness. There  was  no  request  for  foi-bearance  ;  but  the  plaintiff  agreed 
that  he  would  not  pay  the  note  away  nor  put  it  in  bank  for  collection,  but 
would  hold  it  until  he  wanted  the  money,  and  would  then  demand  it,  and 
thereupon,  at  the  maker's  request,  the  defendant  indorsed  the  note.  It  was 
held  that  there  was  no  consideration  for  the  indorsement.  The  Court  said : 
"  The  contract  between  a  maker  or  indorser  of  a  promissory  note  and  the 
payee  forms  no  exception  to  the  general  rule  that  a  promise,  not  supported 
by  a  consideration,  is  nudum  pactum.'^ 

Parsons  cites  the  principal  case  and  adopts  its  doctrine,  citing  Cook  v. 
Bradley,  7  Connecticut,  57,  which  quotes  the  principal  case  as  laying  down 
"the  true  doctrine  of  the  common  law,"  and  Burnet  v.  Bisco,  4  Johnson 
(New  York),  2;3.5  ;  Brown  v.  Adams,  1  Stewart  (Alabama),  .51 ;  Perrine  v.  Cheese- 
man,  G  Halstead  (New  Jersey  Law),  174,  —  all  citing  the  principal  case. 

The  division  of  contracts  in  Stackpole  v.  Arnold,  11  Massachusetts,  27  ;  'J 
Am.  Dec.  150,  into  three  classes,  viz.,  "  specialties,  written  contracts  not  under 
seal,  and  parol  or  verbal  contracts,"  is  not  approved  by  the  later  authorities. 
See  Story  on  Contracts  (5th  ed.),  §  10,  note  2. 

A  seal  unnecessarily  affixed  to  a  contract  does  not  affect  the  rights  of  the 
parties,  nor  shut  out  any  defence  which  would  have  been  available  if  the  in- 
strument had  been  unsealed.     Bridger  v.  Goldsmith,  143  New  York,  424. 

An  agreement  to  pay  a  disabled  servant  his  salary  for  the  remainder  of 
the  term  of  employment  is  void  for  want  of  consideration.  Prior  v.  Flagler, 
13  Misc.  (N.  Y.)  115. 

No.  2.  —  SHAD  WELL  v.   SHAD  WELL. 
(1860.) 

RULE. 

Consideration  to  support  a  promise  as  a  ground  of  action 
may  consist  in  an  act  done,  or  a  detriment  incurred  by  the 
promisee  at  the  request  (express  or  implied)  of  the  promisor. 

ShadweU  v.  ShadweU  and  another.  Executors,  &c. 

30L.  J.  C.  P.14."3-150(s.  c.  9C.B.N.  S.  1.59;  7Jur.  N.  S.  311  ;  3  L.  T.  628  ;  9  W.  R.  163). 

Contract.  —  Consideration.  —  Promise.  [1-15] 

C,  the  testator,  wrote  the  following  letter  to  L.,  his  uopliew:  ''  I  ayi  glad 
to  hear  of  your  intended  marriage  with  E.,  and,  as  I  promised  to  assist  you  at 
*;tarting,  I  am  happy  to  tell  you  that  I  will  pay  to  you  £120  yearly  dm-iug  my 
life,  and  until  your  annual  income,  derived  from  your  profession  of  a  Chan- 
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eery  barrister,  shall  amount  to  600  guineas,  of  which  your  own  admission 
will  be  the  only  evidence  that  I  shall  receive  or  require."  L.  having  after- 
wards married  E.  sued  C.'s  executors  for  arrears  of  the  annuity  accrued  due 
during  C.'s  lifetime  :  —  Held,  per  Erlk,  C  J.,  and  Keating.  J.,  that  the 
above  letter  contained  a  good  consideration  for  C.'s  promise  to  pay  the  annu- 
ity ;  the  consideration  pleaded  being,  that  L.  would  marry  E.,  and  his  subse- 
quent marriage.  Per  Byles,  .h,  that  the  letter  was  a  mere  letter  of  kindness, 
and  created  no  legal  obligation. 

Held,  per  Erle,  C.  J.,  Byles,  J.,  and  Keating,  J.,  that  L.'s  continuance  at 
the  bar  was  not  a  condition  precedent  to  his  right  to  the  annuity. 

The  declaration  stated,  that  the  testator,  in  his  lifetime  (in  con- 
sideration that  the  plaintiff  would  marry  Ellen  Nicholl),  agreed 
with  and  promised  the  plaintiff,  who  was  then  unmarried,  in  the 
terms  contained  in  a  writing  in  the  form  of  a  letter,  addressed  by 
the  said  testator  to  the  plaintiff,  which  writing  was  and  is  in  the 
words,  letters,  and  figures    following,  that  is  to  say,  — 

"  lull  August,  1838,  Gray's  Ixn. 

"  My  Dear  Lancey,  —  I  am  glad  to  hear  of  your  intended  mar- 
riage with  Ellen  Nicholl ;  and,  as  I  promised  to  assist  you  at  start- 
ing, I  am  happy  to  tell  you  that  I  will  pay  to  you  one 
[*  146]  hundred  and  fifty  *  pounds  yearly  during  my  life,  and  un- 
til your  annual  income  derived  from  your  profession  of  a 
Chancery  barrister  shall  amount  to  six  hundred  guineas,  of  which 
your  own  admission  will  be  the  only  evidence  that  I  shall  receive 
or  require. 

"  Your  ever  affectionate  uncle, 

"Charles  Shadwell." 

Averment,  that  the  plaintiff  did  all  things  necessary,  and  all 
things  necessary  happened,  to  entitle  him  to  have  the  said  testator 
pay  to  him  eighteen  of  the  said  yearly  sums  of  £150  each  respec- 
tively, and  that  the  time  for  the  payment  of  each  of  the.  said 
eighteen  yearly  sums  elapsed  after  he  married  the  said  Ellen 
Nicholl,  and  in  the  lifetime  of  the  said  testator,  and  that  the 
plaintiffs  annual  income  derived  from  his  profession  of  a  Chancery 
barrister  never  amounted  to  600  guineas,  which  he  was  always 
ready  and  willing  to  admit  and  state  to  the  said  testator,  and  the 
said  testator  paid  to  the  plaintiff  twelve  of  the  said  eighteen  yearly 
sums  which  first  became  payable,  and  part,  to  wit,  £12  of  the 
thirteenth ;  yet  the  said  testator  made  default  in  paying  the  res- 
idue of  the  said  thirteenth  yearly  sum,  which  residue  is  .still  in 
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arrear  and  unpaid,  and  in  paying  the  five  of  the  said  eighteen 
yearly  sums  which  last  became  payable,  and  the  said  five  sums 
are  still  in  arrear  and  unpaid. 

Fourth  plea,  that  before  and  at  the  time  of  the  making  of  the 
supposed  agreement  and  promise  in  the  declaration  mentioned, 
the  said  marriage  had  been  and  was  without  any  request  by  or  on 
the  part  of  the  testator  touching  the  said  intended  marriage,  but 
at  the  request  of  the  plaintiff,  intended  and  agreed  upon  between 
the  plaintiff  and  the  said  Ellen  Nicholl,  of  which  the  testator  before 
and  at  the  time  of  making  the  supposed  agreement  and  promise 
also  had  notice,  and  the  said  marriage  was  after  the  making  of  the 
supposed  agreement  and  promise  duly  .had  and  solemnized  as  in 
the  declaration  mentioned,  at  the  request  of  the  plaintiff,  and  with- 
out the  request  of  the  testator.  And  the  defendants  further  say, 
that  save  and  except  as  expressed  and  contained  in  the  writing  set 
forth  in  the  declaration,  there  never  was  any  consideration  for  the 
supposed  agreement  and  promise  in  the  declaration  mentioned,  or 
for  the  performance  thereof. 

Fifth  plea,  to  part  of  the  claim  of  the  plaintiff,  to  wit,  to  so 
much  thereof  as  accrued  due  in  and  after  the  year  1855,  the 
defendants  say  that  although  the  supposed  agreement  and  promise 
in  the  declaration  mentioned  were  made  upon  the  terms  then 
agreed  on  by  the  plaintiff  and  the  testator,  that  the  plaintiff  should 
continue  in  practice  and  carry  on  the  profession  of  such  Chancery 
barrister  as  aforesaid,  and  should  not  abandon  the  same ;  yet,  that 
after  the  making  of  the  said  agreement  and  promise,  and  before 
the  accruing  of  the  supposed  causes  by  this  plea  pleaded  to  and 
in  the  declaration  mentioned,  or  any  part  thereof,  the  plaintiff 
voluntarily,  and  without  the  leave  or  license  of  the  testator,  re- 
linquished and  gave  up  and  abandoned  the  practice  of  the  said 
profession  of  a  Chancery  barrister,  which  before  and  at  the  time 
of  the  said  making  of  the  said  supposed  agreement  and  promise, 
he  had  so  carried  on  as  aforesaid ;  and  although  the  plaintiff  could 
and  might,  during  the  time  in  this  plea  and  in  the  declaration 
mentioned,  have  continued  to  practise  and  carry  on  that  profession 
as  aforesaid,  yet  the  plaintiff,  after  such  abandonment  thereof, 
never  was  ready  and  willing  to  practise  the  same  as  aforesaid,  but 
practised  only  as  a  revising  barrister,  that  is  to  say,  as  a  barrister, 
appointed  yearly  to  revise  the  list  of  voters  for  the  year,  for  the 
county  of  Middlesex,  according  to  the  provisions  of  the  statutes 
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in  that  behalf,  by  holding  open  Courts  for  such  revision  at  the 
times  and  places  in  that  behalf  provided  by  the  said  statutes. 

Second  replication  to  the  fourth  plea,  that  the  said  agreement 
declared  on  was  made  in  writing,  signed  by  the  said  testator,  and 
was  and  is  in  the  words,  letters  and  figures,  following,  and  in  none 
other,  that  is  to  say  —  [setting  out  the  letter  as  in  the  declaration 
above].  Averment,  the  plaintiff  afterwards  married  the  said  Ellen 
Nicholl,  relying  on  the  said  promise  of  the  said  testator,  which  at  the 
time  of  the  said  marriage  was  in  full  force,  not  in  any  way  vacated 
or  revoked,  and  that  he  so  married  while  his  annual  income  derived 
from  his  profession  of  a  Chancery  barrister  did  not  amount,  and 

was  not  by  him  admitted  to  amount  to  600  guineas. 
[*  147]      *  Second  replication  to  the  fifth  plea,  that  the  said  agree- , 

ment  declared  on  was  in  writing,  signed  by  the  said  testator, 
and  was  and  is  in  the  words,  letters  and  figures  set  out  in 
the  next  preceding  replication,  and  in  none  other,  and  that  the 
terms  upon  which  it  is  in  the  fifth  plea  alleged  that  the  said 
agreement  and  promise  were  made  were  no  part  of  the  agree- 
ment and  promise  declared  on,  and  the  performance  of  them 
by  the  plaintiff  was  not  a  condition  precedent  to  the  plaintiff's 
right  to  be  paid  the  said  annuity.  Demurrers  to  the  replications 
to  the  fourth  and  fifth  pleas.     Joinder  in  demurrer. 

Bullar,  in  support  of  the  demurrers  (Nov.  9).  —  The  letter  de- 
clared on  discloses  no  consideration  for  the  promise  of  the  testator. 
It  was  nothing  more  than  a  voluntary  kindness  on  his  part ;  and  no 
intention  is  expressed  in  the  letter  to  make  it  binding  on  liim. 
Hawcs  V.  Armstrong/,  1  Bing.  N.  C  761  ;  1  Scott,  661.  The  promise 
to  pay  the  annuity  is  not  in  consideration  that  "you  will  marry 
Ellen  Nicholl,"  but  it  refers  to  a  previous  promise  to  assist  the 
plaintiff  "  at  starting,"  and  that  more  naturally  refers  to  his  start- 
ing in  his  profession  than  to  his  starting  in  married  life.  And 
even  if  it  be  taken  as  referring  to  his  starting  in  married  life,  the 
marriage  is  referred  to  in  the  letter  as  an  obligation  already  incurred 
on  the  part  of  the  plaintiff ;  the  consideration,  therefore,  on  which 
the  testator's  promise  was  based,  was  a  consideration  that  the 
plaintiff  should  do  what  he  was  already  bound  to  do ;  and  that  is 
not  sufficient.  Wcnnall  v.  Adneij,  .3  Bos.  &  P.  247  ;  6  R.  K.  780 ; 
Eashoood  v.  Kenyon,  11  Ad.  &  El.  438  ;  No.  3,  p.  23,  j^ost;  Bann  v. 
Hughes,  7  T.  R.  350  n.,  p.  1,  ante;  Hophins  v.  Logan,  5  M.  &  W  241  ; 
8  L.  J.  (N.  S.)  Ex.  218  ;  Stilk  v.  Myrick,  2  Camp.  317  ;  6  Esp.  129  ;  11 
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E.  E.  717  ;  Clutterhucl-y.  Coffin,  3  Man.  &  G.  842  ;  Coivpcr  v.  Green,  7 
M.  &  W.  633  ;  10  L.  J.  Ex.  346  ;  Pothier  on  Obligations  (by  Evans), 
25  ;  Crowhurst  v.  Laverack,  8  Ex.  208  ;  22  L.  J.  Ex.  57.  As  to  the 
fifth  plea,  the  question  is  whether  the  plaintiffs  continuance  at  the 
bar  was  made  a  condition  precedent  to  his  right  to  the  annuity  ?  It 
is  submitted  that  it  was,  and  that  when  the  plaintiff  voluntarily 
abandoned  his  profession,  his  right  to  the  annuity  ceased,  just  as  a 
covenant  to  pay  rent  during  a  term  may  be  put  an  end  to  by  the 
covenantee  putting  an  end  to  the  term. 

V.  Harcourt,  in  support  of  the  replication.  —  It  is  true  that  where 
the  contract  must  be  in  writing,  the  consideration  must  appear  on 
the  face  of  the  contract ;  but  that  is  not  so  where  the  contract 
need  not  be  in  writing,  Shortrede  v.  Cheek,  1  Ad.  &  E.  37  ;  and 
it  was  not  necessary  that  the  contract  in  this  case  should  be  in 
writing ;  for  the  Statute  of  Frauds  does  not  apply  where  the  promise 
is  founded  on  a  consideration  executed.  Souch  v.  Strawbridge,  2 
C.  B.  808 ;  15  L.  J.  C.  P.  170  ;  Green  v.  Saddington,  7  El.  &  B.  503, 
and  Chitty  on  Contracts,  456.  But,  assuming  that  the  consideration 
must  appear  in  the  writing  containing  the  promise,  it  sufficiently 
appears  in  this  case.  The  plaintiff  having  made  an  engagement  to 
marry,  the  testator  promised  to  assist  him  on  starting  in  married 
life,  viz.,  by  giving  him  an  annuity ;  and  the  plaintiff,  relying  on 
that  promise,  married.  It  is  said,  on  the  other  side,  that  the  plain- 
tiff had  already  incurred  an  obligation  to  marry,  and  that  a  promise 
based  on  the  consideration  that  he  would  fulfil  that  obligation  is 
void.  But  the  quantum  of  consideration  is  not  material ;  and  it  is 
quite  consistent  with  these  pleadings  that  the  plaintiff  changed  his 
condition  sooner  than,  but  for  the  testator's  promise,  he  would 
have  done,  or  even  that,  but  for  that  promise,  he  might  have  broken 
off  the  engagement  altogether.  Or  the  true  construction  may  be, 
that  the  plaintiff  received  a  promise  from  the  testator  that,  if  he 
married,  the  testator  would  assist  him  at  starting,  on  the  faith  of 
which  he  made  his  engagement  to  marry,  and  then  the  testator 
writes  the  letter  referring  to  the  former  promise,  and  on  the  faith 
of  that  the  plaintiff  married.  In  eitlier'view  there  is  a  sufficient 
consideration  to  maintain  this  action.  England  v.  David- 
son, 11  Ad.  &  E.  856  ;  9  L.  J.  (N.  S.)  Q.  B.  287 ;  and  *  Ken-  [*  148] 
naway  v.  Treleavan,  5  M.  &  W.  498 ;  9  L.  J.  (N.  S.)  Ex.  20. 
Till  the  marriage  was  executed  there  was  a  good  continuing  con- 
sideration  to  supprtrt  the   promise.      Warcop  v.  }forse,  Cro.   P^liz. 
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138 ;  Payne  v.  Wilson,  7  B.  &  C.  747 ;  Kol.  Abr.  '  Consideration,'  Q. 
12,  Com.  Dig.  tit.  'Action  of  Assurnpsit'  B.  12.  And  when  persons 
liave  been  induced  to  change  their  position  on  the  faith  of  a 
promise,  the  person  promising  is  not  allowed  to  say  there  was  no 
consideration.  Pichard  v.  Sears,  6  Ad.  &  E.  469  ;  Croshie  v.  M'Doual 
13  Ves.  148 ;  9  R.  E.  161 ;  Montefiori  v.  Montefiori,  1  W.  Bl.  360 ; 
Boldy.  Hutchinson,  20  Beav.  250  ;  24  L.  J.  Ch.  285.  As  to  the  rep- 
lication to  the  fifth  plea,  the  plaintiffs  continuance  at  the  bar  is 
not  made  a  condition  precedent.  If  it  had  been  the  intention  of 
the  testator  to  make  it  a  condition  precedent  he  would  have  ex- 
pressly so  stipulated. 

Bullar  replied,  and  cited  Wain  v.  Warlters,  No.  22  post,  5  East,  10  ; 
1  Smith  299  ;  7  E  R.  645  ;  Zampleigh  v.  Brathwait,  Hob.  105  ;  and 
Thomas  v.  Thomas,  2  Q.  B.  851 ;  11  L.  J.  Q.  B.  101      Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  himself  and  Kea- 
ting, J.  The  question  raised  by  the  demurrer  to  the  replication  to 
the  fourth  plea  is,  whether  there  was  a  consideration  to  support 
the  action  on  the  promise  to  pay  an  annuity  of  £150  per  annum. 
If  there  be  such  a  consideration,  it  is  a  marriage ;  therefore  the 
promise  is  within  the  Statute  of  Frauds,  and  the  consideration 
must  appear  in  the  writing  containing  the  promise,  that  is,  in  the 
letter  of  the  11th  of  August,  1838,  and  in  the  surrounding  circum- 
stances to  be  gathered  therefrom,  together  with  the  averments  on 
the  record.  The  circumstances  are,  that  the  plaintiff  had  made  an 
engagement  to  marry  Ellen  Nicholl,  his  uncle  promising  him  to 
to  assist  him  at  starting,  by  which,  as  I  understand  the  words,  he 
meant  on  commencing  his  married  life.  Then  the  letter  containing 
the  promise  declared  on  is  said  to  specify  what  the  assistance  would 
be,  namely,  £150  per  annum  during  the  uncle's  life,  and  until  the 
plaintiff's  professional  income  should  be  acknowledged  by  him  to 
exceed  600  guineas  ;  and  a  further  averment,  that  the  plaintiff, 
relying  upon  his  promise,  without  any  revocation  on  the  part  of  the 
uncle,  did  marry  Ellen  Nicholl.  Then,  do  these  facts  show  that 
the  promise  was  in  consideration,  either  of  the  loss  to  be  sustained 
by  the  plaintiff,  or  the  benefit  to  be  derived  from  the  plaintiff 
to  the  uncle,  at  his,  the  uncle's,  request  ?  My  answer  is  in 
the  affirmative.  First,  do  these  facts  show  a  loss  sustained  by 
the  plaintiff  at  the  uncle's  request  ?  When  I  answer  tliis  in  the 
affirmative,  T  am  aware  that  a  mean's  marriage  with  the  woman   of 
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his  choice  is  in  one  sense  a  boon,  and  in  that  sense  the  reverse  of  a 
loss ;  yet,  as  between  the  plaintiff  and  the  party  promising  an  in- 
come to  support  the  marriage,  it  may  be  a  loss.  The  plaintiff  may 
have  made  the  most  material  changes  in  his  position,  and  have  in- 
duced the  object  of  his  affections  to  do  the  same,  and  have  incurred 
pecuniary  liabilities  resulting  in  embarrassments,  which  would 
be  in  every  sense  a  loss,  if  the  income  which  had  been  promised 
should  be  withheld  ;  and  if  the  promise  was  made  in  order  to  in- 
duce the  parties  to  marry,  the  promise  so  made  would  be,  in  legal 
effect,  a  request  to  marry.  Secondly,  do  these  facts  show  a  benefit 
derived  from  the  plaintiff  to  the  uncle  at  his  request  ?  In  answer- 
ing again  in  the  affirmative,  I  am  at  liberty  to  consider  the  relation 
in  which  the  parties  stood,  and  the  interest  in  the  status  of  the 
nephew  which  the  uncle  declares.  The  marriage  primarily  affects 
the  parties  thereto ;  but  in  the  second  degree  it  may  be  an  ob- 
ject of  interest  with  a  near  relative,  and  in  that  sense  a  benefit  to 
him.  This  benefit  is  also  derived  from  the  plaintiff  at  the  uncle's 
request,  if  the  promise  of  the  annuity  was  intended  as^^n  induce- 
ment to  the  marriage ;  and  the  averment  that  the  plaintiff,  rely- 
ing on  the  promise,  married,  is  an  averment  that  the  promise  was 
one  inducement  to  the  marriage.  This  is  a  consideration 
averred  in  the  declaration,  and  it  appears  to  me  to  be  *  ex-  [*  149] 
pressed  in  the  letter,  construed  with  the  surrounding  cir- 
cumstances. No  case  bearing  a  strong  analogy  to  the  present  was 
cited ;  but  the  importance  of  enforcing  promises  which  have  been 
made  to  induce  parties  to  marry  has  been  often  recognized,  and 
the  cases  of  Montefiori  v.  Montefiori  and  Bold  v.  Hutchinson,  are 
examples.  I  do  not  feel  it  necessary .  to  add  anything  about  the 
numerous  authorities  referred  to  in  the  learned  arguments  ad- 
dressed to  us,  because  the  decision  turns  on  a  question  of 
fact,  whether  the  consideration  for  the  promise  is  proved  as 
pleaded.  I  think  it  is,  and  therefore  my  judgment  on  the  first 
demurrer  is  for  the  plaintiff.  The  second  demurrer  raises  the 
question,  whether  the  plaintiff's  continuing  at  the  bar  was  made 
a  condition  precedent  to  the  right  to  the  annuity.  I  think  not. 
The  uncle  promises  to  continue  the  annuity  until  the  professional 
income  exceeds  the  sum  mentioned,  and  I  find  no  stipulation  that 
the  annuity  shall  cease  if  the  professional  diligence  ceases.  My 
judgment  on  this  demurrer  is  also  for  the  plaintiff ;  and  I  should 
state  that  this  is  the  judgment  of  my  Brother  Keating  and  myself; 
my  Brother  Byles  differing  with  us. 
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Byles,  J.  —  1  am  of  opinion  that  the  defendant  is  entitled  to  the 
judgment  of  the  Court  on  the  demurrer  to  the  second  replication  to 
the  fourth  plea.  It  is  alleged  by  the  fourth  plea,  that  the  defendant's 
testator  never  requested  the  plaintiff  to  enter  into  the  engagement 
to  marry,  or  to  marry,  and  that  there  never  was  any  consideration 
for  the  testator's  promise,  except  what  may  be  collected  from  the  let- 
ter itself  set  out  in  the  declaration.  The  inquiry,  therefore,  narrows 
itself  to  this  question  —  Does  the  letter  itself  disclose  any  consider- 
ation for  the  promise  ?  The  consideration  relied  on  by  the  plaintiffs 
counsel  being  the  subsequent  marriage  of  the  plaintiff,  I  think  the 
letter  discloses  no  consideration.  It  is  in  these  words  —  [his  Lord- 
ship read  it].  It  is  by  no  means  clear  that  the  words  "  at  starting  " 
mean  "  on  marriage  with  Ellen  Nicholl,"  or  with  any  one  else. 
The  more  natural  meaning  seems  to  me  to  be,  "  at  starting  in  the 
profession,"  for  it  will  be  observed,  that  these  words  are  used  by 
the  testator  in  reciting  a  prior  promise,  made  when  the  testator 
had  not  heard  of  the  proposed  marriage  with  Ellen  Nicholl,  or,  so 
far  as  apg^ars,  heard  of  any  proposed  marriage.  This  construction 
is  fortified  by  the  consideration,  that  the  annuity  is  not,  in  terms, 
made  to  begin  from  the  marriage,  but,  as  it  should  seem,  from  the 
date  of  the  letter.  Neither  is  it  in  terms  made  defeasible  if  Ellen 
Nicholl  should  die  before  marriage.  But  even  on  the  assumption 
that  the  words  "  at  starting  "  mean  "  on  marriage,"  I  still  think 
that  no  consideration  appears  sufficient  to  sustain  the  promise. 
The  promise  is  one  which,  by  law,  must  be  in  writing  ;  and  the 
fourth  plea  shows  that  no  consideration  or  request,  dehors  the  let- 
ter, existed,  and,  therefore,  that  no  such  consideration,  or  request, 
can  be  alluded  to  by  the  letter.  Marriage  of  the  plaintiff  at  the 
testator's  express  request  would  be,  no  doubt,  an  ample  considera- 
tion ;  but  marriage  of  the  plaintiff  without  the  testator's  request  is 
no  consideration  to  the  testator.  It  is  true  that  marriage  is,  or 
may  be,  a  detriment  to  the  plaintiff;  but  detriment  to  the  plaintiff 
is  not  enough,  unless  it  either  be  a  benefit  to  the  testator,  or  be  treated 
by  the  testator  as  such,  by  having  been  suffered  at  his  request. 
Suppose  a  defendant  to  promise  a  plaintiff,  "  I  will  give  you  ^500  if 
you  break  your  leg,"  would  that  detriment  to  the  plaintiff,  should  it 
happen,  be  any  consideration  ?  If  it  be  said  that  such  an  accident 
is  an  involuntary  mischief,  would  it  have  been  a  binding  promise, 
if  the  testator  had  said,  "  I  will  give  you  £100  a  year  while  you 
continue  in  your  present  chambers  ?  "     I  conceive  that  the  promise 


R.  C.  ,V0L.  VI.]  SECT.  I.  —  CONSIDERATION.  17 

No.  2.  —  Shadwell  v.  ShadweU,  30  L.  J.  C.  P.  149,  150. 

would  not  be  binding  for  want  of  a  previous  request  by  the  testator. 
Now,  the  testator  in  the  case  before  the  Court  derived,  so  far  as 
appears,  no  personal  benefit  from  the  marriage.  The  question, 
therefore,  is  still  further  narrowed  to  this  point  —  Was  the  mar- 
riage at  the  testator's  request  ?  Express  request  there  was  none. 
Can  any  request  be  implied  ?  The  only  words  from  which  it  can 
be  contended  that  it  is  to  be  implied  are  the  words,  "  I  am  glad  to 
hear  of  your  intended  marriage  with  Ellen  Nicholl."  But  it  ap- 
pears from  the  fourth  plea,  that  that  marriage  had  already  been 
agreed  on,  and  that  the  testator  knew  it.  These  words,  therefore, 
seem  to  me  to  import  no  more  than  the  satisfaction  of  the 
testator  *  at  the  engagement  as  an  accomplished  fact.  No  [*  150] 
request  can,  as  it  seems  to  me,  be-  inferred  from  them. 
And,  further,  how  does  it  appear  that  the  testator's  implied  request, 
if  it  could  be  implied,  or  his  promise,  if  that  promise  alone  would 
suffice,  or  both  together,  were  intended  to  cause  the  marriage,  or 
did  cause  it,  so  that  the  marriage  can  be  said  to  have  taken  place 
at  the  testator's  request,  or,  in  other  words,  in  consequence  of  that 
request  ?  It  seems  to  me,  not  only  that  this  does  not  appear,  but 
that  the  contrary  appears ;  for  the  plaintiff  before  the  letter  had 
already  bound  himself  to  marry,  by  placing  himself  not  only  under 
a  moral,  but  under  a  legal  obligation  to  marry,  and  the  testator 
knew  it.  The  well-known  cases  which  have  been  cited  at  the  bar 
in  support  of  the  position,  that  a  promise,  based  on  the  considera- 
tion of  doing  that  which  a  man  is  already  bound  to  do,  is  invalid, 
apply  to  this  case ;  and  it  is  not  necessary,  in  order  to  invalidate 
the  consideration,  that  the  plaintiff's  prior  obligation  to  afford  that 
consideration  should  have  been  an  obligation  to  the  defendant.  It 
may  have  been  an  obligation  to  a  third  person  —  see  Herrimj  v, 
Dordl,  8  Dowl.  P.  C.  604,  and  Atkinson  v.  Settrec,  Willes,  482. 
The  reason  why  the  doing  what  a  man  is  already  bound  to  do  is  no 
consideration,  is  not  only  because  such  a  consideration  is  in  judg- 
ment of  law  of  no  value,  but  because  a  man  can  hardly  be  allowed 
to  say  that  the  prior  legal  obligation  was  not  his  determining  motive. 
But,  whether  he  can  be  allowed  to  say  so  or  not,  the  plaintiff  does 
not  say  so  here.  He  does,  indeed,  make  an  attempt  to  meet  this 
difficulty,  by  alleging,  in  the  replication  to  the  fourth  plea,  that  he 
married  relying  on  the  testator's  promise ;  but  he  shrinks  from 
alleging,  that  though  he  had  promised  to  marry  before  the  testator's 
promise  to  him,  nevertheless,  he  would  have  broken  his  engage- 
voi..  vr  — 2 
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ment,  and  would  not  have  married  without  the  testator's  promise. 
A  man  may  rely  on  encouragements  to  the  performance  of  his 
duty,  who  yet  is  prepared  to  do  his  duty  without  those  encourage- 
ments. At  the  utmost,  the  allegation  that  he  relied  on  the  testa- 
tor's promise  seems  to  me  to  import  no  more  than  that  he  believed 
the  testator  would  be  as  good  as  his  word.  It  appears  to  me,  for 
these  reasons,  that  this  letter  is  no  more  than  a  letter  of  kindness, 
creating  no  legal  obligation.  In  their  judgment  on  the  other  por- 
tions of  the  record,  I  agree  with  the  rest  of  the  Court. 

Judgment  for  the  plaintiff. 

ENGLISH    NOTES. 

In  Scotson  v.  Pegg  (1861),  6  H.  &  N.  295,  30  L.  J.  Ex.  225,  A.  had 
contracted  to  deliver  a  cargo  of  coals  to  the  order  of  B.,  who  ordered  him 
to  deliver  it  to  C.  C.  agreed  with  A.  that  in  consideration  of  A.'s  de- 
livering the  coal,  C.  would  unload  it  in  a  certain  time.  A.  now  sued 
C.  for  breach  of  his  promise.  C.  pleaded  that  A.  was  already"  bound 
by  his  contract  with  B.  to  deliver  the  coals  to  him,  and  that  there- 
fore there  was  no  consideration  for  his  promise.  It  was  held  that 
the  plea  was  no  answer  to  the  action.  For  although  A.  was  already 
bound  by  his  contract  with  B.  to  deliver  the  coals,  his  contracting 
directly  with  C.  sufficiently  altered  his  legal  position. 

It  may  be"  appropriate  here  to  refer  to  the  expression  of  the  judgment 
of  the  Court  in  Ciivrie  v.  Misa  (1875),  4  E.  C.  317,  320  (L.  E.,  10  Ex. 
153,  44  L.  J.  Ex.  94)  :  "A  valuable  consideration,  in  the  sense  of  the 
law,  may  consist  either  in  some  right,  interest,  profit,  or  benefit  accruing 
to  the  one  party,  or  some  forbearance,  detriment,  loss,  or  responsibility, 
given,  suffered,  or  undertaken  by  the  other." 

Towards  defining  "consideration  ''  two  salient  points  may  be  noted: 
First.  Consideration  consists  in  what  is  actually  given  or  suffered  and 
accepted  for  a  promise;  ulterior  motives,  tliough  present,  are  immaterial 
Thomas  v.  Thomas  (1842),  2  Q.  B.  851,  2  Gale  &  Dav.  226,  11  L.  J.  Q.  B. 
104.  There  the  executors  of  A.  in  pursuance  of  the  wishes  of  the 
testator  agreed  to  convey  a  house  to  his  widow  for  her  life,  she  under- 
taking to  pa}"^  £1  a  year  towards  the  ground  rent,  and  to  keep  the 
premises  in  repair.  In  an  action  for  breach  of  the  agreement,  the 
plaintiff  set  out  the  consideration  to  be  the  promise  to  pay  the  rent  and 
to  keep  the  premises  in  repair.  It  was  objected  that  this  was  not  the 
sole  consideration,  and  that  the  plaintiff  ought  also  to  have  included 
the  intention  of  the  testator  as  recognised  by  the  executors.  The  Court 
held  that  the  agreement  to  pay  and  to  keep  in  repair  was  the  considera- 
tion for  the  agreement;   and  that  respect  for  the  wishes  of  the  testator 
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was  no  part  of  the  legal  consideration  and  need  not  be  stated  in  the 
declaration.  Secondly.  Consideration  is  not  so  much  the  advantage 
accruing  to  the  promisor,  as  the  detriment  suffered  or  burden  under- 
taken by  the  promisee.  If  the  promisee  suffers  the  loss,  or  undertakes 
the  burden,  it  is  immaterial  that  the  promisor  derives  no  benefit,  or 
that  the  benefit  is  not  adequate  as  an  equivalent  to  the  thing  promised. 
So  early  as  1459,  in  M.  37,  H.  VI.  8,  pi.  18,  Danvers,  J.,  said:  ''So 
if  I  tell  a  man  if  he  will  carry  twenty  quarters  of  wheat  for  my  master 
Prisots  to  G.,  he  shall  have  40/,  and  thereupon  he  carr^^  them,  lie  shall 
have  his  action  of  debt  against  me  for  the  40/,  and  yet  the  thing  is  not 
done  for  me,  but  only  by  my  command."  That  the  sufficiency  of  the  con- 
sideration is  immaterial  has  been  undoubted  law  ever  since  the  notion 
of  consideration  began  to  be  developed.  The  reason  is  that  the  parties 
are  the  best  judges  of  the  bargains  entered  into.  As  Hobbes  says, 
"  The  value  of  all  things  contracted  for  is  measured  by  the  appetite  of 
the  contractors."  Neither  common  law  nor  equity  inquires  into  the 
adequacy  of  a  consideration.  In  Westlake  v.  Adams  (1858),  5  C.  B. 
(X.  S.)  248,  265,  27  L.  J.  C.  P.  271,  274,  Byles,  J.,  observed,  "  It  is 
an  elementary  principle  that  the  law  will  not  enter  into  an  inquiry  as 
to  the  adequacy  of  the  consideration."  In  Coles  v.  Trecothirk  (1804), 
9  Ves.  246,  7  R.  R.  167,  Lord  Eldon  said:  "  Unless  the  inadequacy  of 
price  is  such  as  shocks  the  conscience,  and  amounts  in  itself  to  conclu- 
sive and  decisive  evidence  of  fraud  in  the  transaction,  it  is  not  itself  a 
sufficient  ground  for  refusing  a  specific  performance." 

The  consideration  must,  however,  be  real  ;  that  is,  the  promisee  must 
do  or  forbear  beyond  what  he  is  already  bound  to,  eitlier  by  the  general 
law  or  by  a  subsisting  contract  with  the  other  party. 

Where  in  the  course  of  a  voyage  some  of  the  seamen  deserted,  and 
the  captain  not  being  able  to  supply  their  place  promised  to  divide  tlie 
wages  which  would  have  accrued  to  them  among  the  remainder  of  the 
crew,  the  promise  was  held  to  be  void  for  want  of  consideration.  Stilk 
V.  Myrich  (1809),  2  Camp.  317,  319,  11  R.  R.  717,  718.  Lord  Ellex- 
BOROUGH  said:  "There  was  no  consideration  for  the  ulterior  pay  prom- 
ised to  the  mariners  who  remained  with  the  ship.  Before  they  sailed 
from  London  they  had  undertaken  to  do  all  they  could  under  all  tlie 
emergencies  of  the  voyage.  They  had  sold  all  their  services  till  tlie 
voyage  should  be  completed.  ...  If  the  captain  had  capriciously  dis- 
charged the  two  men  who  were  wanting,  the  others  might  not  have 
been  compellable  to  take  the  whole  duty  \\\)0u  themselves,  and  their 
agreeing  to  do  so  might  have  been  a  sufficient  consideration  for  the 
promise  of  an  advance  of  wages.  But  the  desertion  of  a  part  of  the 
crew  is  to  be  considered  an  emergency  of  the  vo^'age  as  much  as  their 
•.learh,  and  those  who  remain  are  bound  bj-  the  terms  of  their  original 
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contract  to  exert  themselves  to  the  utmost  to  bring  the  ship  in  safety  to 
her  destined  port."  But  a  promise  of  extra  pay  to  a  ship's  crew  for  con- 
tinuing a  voyage  after  accident  lias  so  reduced  the  number  of  hands  as 
to  make  the  voyage  unsafe  is  supported  by  a  consideration,  for  the  crew 
is  not  bound  to  proceed  under  the  original  articles.  Hartley  v  Fon- 
sonhy  (1857),  7  El.  &  B.  872,  26  L.  J.  Q.  B.  322. 

Again,  a  constable  is  not  entitled  to  a  reward  for  rendering  services 
within  his  ordinary  duty;  contra,  if  he  renders  services  beyond  his 
ordinary  duty.  Enrjland  v.  Davidson  (1840),  11  Ad.  &  El.  856.  8o 
where  an  entire  sum  is  due,  an  agreement  to  accept  payment  by  instal- 
ments is  voluntary,  unless  the  debtor  proves  some  consideration  given 
for  the  indulgence,  e.  g.  that  he  undertook  not  to  tender  the  whole  sum, 
promised  higher  rate  of  interest,  or  provided  some  additional  securit}-. 
McManus  v.  Bark  (1870),  L.  R.,  5  Ex.  ^o,  39  L.  J.  Ex.  65,  21  L.  T. 
676.  So  an  agreement  between  a  creditor  and  his  debtor,  that  the  lat- 
ter should  be  discharged  from  the  debt  on  payment  of  seven  shillings  in 
the  pound  is  unenforceable  for  absence  of  consideration,  F'ltchy.  Sutton 
(1804),  5  East,  230,  1  Smith,  415;  but  a  composition  between  a  debtor 
and  his  several  creditors  is  enforceable,  the  consideration  for  the  prom- 
ise of  each  creditor  to  forego  a  part  of  his  claim  being  the  promise  of 
the  other  creditors  to  do  the  same.  Goody.  Cheesenian  (1831),  2  B.  & 
Ad.  328. 

Where  the  consideration  is  executory,  that  is,  consists  in  a  promise, 
it  must  be  enforceable;  in  other  words,  lawful,  possible,  and  definite. 
Thus  a  promise  by  a  son  not  to  worry  his  father  about  the  family  con- 
duct of  the  latter  is  too  vague  to  be  a  consideration  for  the  latter's 
promise  not  to  press  payment  of  a  debt  due  from  the  former.  'White  v. 
Bluett  (1853),  23.  L.  J.  Ex.  36.  So  a  voluntary  conveyance  of  real 
estate  does  not  cease  to  be  voluntary  by  the  promise  of  the  grantee  to 
build  on  the  land  such  a  dwelling-house  as  he  or  his  heirs  shall  think 
fit.     Rosher  v.  Williams  (1875),  L.  R.,  20  Eq.  210,  44  L.  J.  Ch.  419. 

Consideration  is  necessary  to  discharge  a  contract.  See  Foakes  v. 
Beer  (Accord  and  Satisfaction,  No.  2,  1  R.  C.  370),  9  App.  Cas.  605, 
54  L.  J.  Q.  B.  130. 

Consideration  ra^j  consist  in  forbearance,  for  instance,  forbearance  to 
sue  or  to  press  for  immediate  payment  of  a  debt  already  due.  Calisher 
V.  Bischoffscheim  (1870),  L.  R.,  5  Q.  B.  449,  39  L.  J.  Q.  B.  181.  But 
the  right  forborne  must  actually  exist,  or  be  honestly  believed  to 
exist.  Wade  v.  Simeon  (1846),  2  C.  B.  548,  3  D.  &  L.  587,  15  L.  J. 
C.  P.  114. 

Compromises  are  held  to  be  binding,  the  consideration  being  the 
abandonment  of  claims  honestly  believed  to  exist,,  though  they  may 
not  exist  in  fact.  Stapilton  v.  Stapilton  (1739),  1  Atk.  2,  2  White  & 
Tudor  L.  Ca. 
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AMERICAN  NOTES. 

This  doctrine  is  universally  accepted  in  this  country.  "  A  consideration 
which  will  support  a  simple  contract  is  some  right,  interest,  profit,  or  benefit 
accruing  to  one  party,  or  some  forbearance,  detriment,  loss,  or  responsibility 
given,  suffered,  or  undertaken  by  the  other."  Lawson  on  Contracts,  §  '.)2. 
Thus  an  agreement  to  pay  another's  expenses  if  he  will  take  a  trip  to  Europe, 
in  no  way  connected  with  the  promisor's  business,  is  Tipon  sufficient  consider- 
ation. Devecmon  v.  Skate,  69  Maryland,  199  ;  9  Am.  St.  Rep.  422.  In  this  case 
the  Court  said  :  "  It  might  very  well  be,  and  probably  was  the  case,  that  the 
plaintiff  would  not  have  taken  a  trip  to  Europe  at  his  own  expense.  But 
whether  this  be  so  or  not,  the  testimony  would  have  tended  to  show  that  the 
plaintiff  incurred  expense  at  the  instance  and  request  of  the  deceased,  and 
upon  the  express  promise  by  him  that  he  would  repay  the  money  spent.  It 
w^as  a  burden  incurred  at  the  expense  of  the  other  party,  and  was  certainly  a 
sufficient  consideration  for  a  promise  to  pay.  Great  injury  might  be  done  by 
inducing  persons  to  make  expenditures  beyond  their  means  on  express  prom- 
ise of  repayment,  if  the  law  were  otherwise.  It  is  an  entirely  different  case 
from  a  promise  to  make  another  a  present,  or  render  him  a  gratuitous  service. 
It  was  nothing  to  the  purpose  that  the  j)laintiff  was  benefited  by  the  expendi- 
ture of  his  own  money.  He  was  induced  by  this  promise  to  spend  it  in  this 
way  rather  than  in  some  other  mode.  If  it  is  not  fulfilled,  the  expenditure 
will  have  been  procured  on  a  false  pretence."  See  Chick  v.  Treveit,  20  Maine. 
462;  37  Am.  Dec.  68;  Holt  v.  Roblnso?t,  21  Alabama,  106;  56  Am.  Dec.  240; 
Dickinson  v.  Ripley  Count;/,  6  Indiana,  128;  63  Am.  Dec.  373  (payment  of  in- 
terest in  advance  to  procure  delay)  ;  Cobb  v.  Cowdery,  40  Vermont,  25 ;  94  Am. 
Dec.  370  ;  Mascolo  v.  Montesanto,  61  Connecticut,  50 ;  29  Am.  St.  Rep.  170.  (note 
given  for  withdrawal  of  suit  against  maker's  minor  son,  in  which  he  had  been 
arrested,  founded  on  Bidwell  v.  Catton,  Ilob.  216) ;  Ballard  v.  Burton,  64  Ver- 
mont, 387;  16  Lawyers'  Rep.  Annotated,  664  (forbearing  to  withdraw  money 
from  a  bank  for  a  reasonable  but  indefinite  time  to  induce  a  third  party  to 
sign  as  surety  on  the  issue  of  a  new  certificate  of  deposit). 

But  the  agreement  to  perform  a  legal  duty  does  not  afford  a  consideration. 
Thus  the  resumption  of  her  marital  duties  by  a  wife  who  has  voluntarily  es- 
tranged herself  from  her  husband  because  of  her  dissatisfaction  with  a  valid 
and  binding  ante-nuptial  contract,  is  no  consideration  for  the  revocation  of 
said  contract.  Appeal  of  Lukens,  \\'?>  Pennsylvania  State,  386;  13  Lawyers' 
Rep.  Annotated,  581,  —  "  The  sole  inducement  was  the  doing  of  that  which 
Mrs.  Kesler  was  legally  bound  to  do."  So  in  Roberts  v.  Frisby,  38  Texas.  219. 
it  was  held  that  the  husband  is  not  bound  by  a  post-nuptial  contract  in  which 
he  hires  the  wife  to  live  with  him.  The  same  principle  is  recognized  in 
Copeland  v.  Boaz,  9  Baxter  (Tennessee).  223  ;  40  Am.  Rep.  89  ;  and  Merrill  v. 
Peaslee,  146  ^lassachusetts,  460.  On  the  otlier  hand,  in  Phillips  v.  Myers.  S2 
Illinois,  67  ;  25  Am.  Rep.  295,  it  was  held  that  a  promissory  note  made  by  a 
husband  for  his  wife,  in  consideration  of  her  discontinuing  an  actiou  of  divorce 
on  account  of  his  drunkenness  and  abuse,  and  her  returning  to  live  with  hiin, 
was  valid,  citiiio-  Nicholh  v.  Dnnvr-rs,  2  Vern.  671.     The  Court  said:  "We  do 


22  GONiKAcr. 

No.  2.  —  Shadwell  v.  Shadwell.  —  Notes. 

not  have  the  shadow  of  a  doubt  that  this  formed  a  sufficient  consideration  to 
support  the  note,  nor  do  we  see  in  what  manner  it  is  immoral,  or  can  be  held 
opposed  to  some  public  policy." 

Jn  Ballard  v.  Burton,  supra,  the  Court  said  :  "  Consideration  does  not  neces- 
sarily depend  upon  whether  the  tiling  promised  results  in  a  benefit  to  the 
promisee,  or  a  detriment  to  the  promisor.  It  is  enough  that  something  is 
promised,  or  the  exercise  of  a  present  right  is  forborne.  In  Anson  on  Con- 
tracts, p.  62,  it  is  said  :  '  Courts  will  not  inquire  whether  the  thing  which  forms 
the  consideration  does  in  fact  benefit  the  promisee  or  a  third  party,  or  is  of 
any  benefit  to  any  one.  It  is  enough  that  something  is  promised,  done,  for- 
borne, or  suffered  by  the  party  to  whom  the  promise  is  made,  as  a  considera- 
tion for  the  promise  made  to  him.'  The  law  will  not  enter  into  an  inquiry  as 
to  the  adequacy  of  the  consideration  for  a  promise,  but  will  leave  the  parties 
to  be  the  sole  judges  of  the  benefits  to  be  derived  therefrom,  unless  the  ade- 
quacy of  the  consideration  is  so  gross  as  of  itself  to  prove  fraud  or  imposition. 
Judy  V.  Louderman,  48  Ohio  St.  562.  In  general,  a  waiver  of  any  legal  right, 
at  the  request  of  another  party  is  a  sufficient  consideration  for  a  promise. 
1  Parsons  on  Contract,  p.  444.  Any  damage  or  suspension  or  forbearance  of 
a  right  will  be  sufficient  to  sustain  a  promise.  2  Kent  Com.  12th  ed.  p.  465. 
In  Burr  v.  Wilcox,  13  Allen,  273,  Wells,  J.,  in  defining  'consideration,'  says  : 
'  Any  act  done  at  the  defendant's  request,  and  for  his  convenience,  or  to  the 
inconvenience  of  the  plaintiff,  would  be  sufficient.'  The  Exchequer  Chamber 
in  1875  defined  '  consideration  "  as  follows  :  '  A  valuable  consideration,  in  the 
sense  of  the  law,  may  consist  either  in  some  right,  interest,  profit,  or  benefit, 
accruing  to  the  one  party,  or  some  forbearance,  detriment,  loss,  or  responsi- 
bility given,  suffered,  or  "undertaken  by  the  other.'  Any  act  done  by  the 
promisee  at  the  request  of  the  promisor,  however  trifling  the  loss  to  himself 
or  the  benefit  to  the  promisor,  is  a  sufficient  consideration  for  a  promise  made 
without  fraud,  and  with  full  knowledge  of  all  the  circumstances.  Doyle  v. 
Dixon,  97  Mass.  213 ;  93  Am.  Dec.  80.  Pollock,  in  his  work  on  Contracts, 
p.  166,  says :  '  Consideration  means,  not  so  nuich  that  one  party  is  i^rofiting, 
as  that  the  other  abandons  some  legal  right  in  the  present.'  In  Boyd  v.  Freize, 
5  Gray,  554,  Shaw,  Ch.  J.,  says  :  '  An  agreement,  therefore,  to  forego  one's 
legal  right  or  forbear  collecting  a  debt,  or  enforcing  any  other  beneficial  right, 
is  a  good  consideration  for  an  express  promise  made  upon  it.  Such  agree- 
ment may  be  express  or  implied  by  law.'  " 

In  Doyle  v.  Dixon,  referred  to  above,  the  Court  observed  :  "  The  agreement 
of  the  plaintiff  to  settle  and  adjust  all  matters  between  the  parties,  and  to 
sign  the  lease  on  the  21st  of  November,  ten  days  before  the  time  when  he  was 
bound  by  the  written  contract  to  do  so,  was  a  legal  consideration  for  the  de- 
fendant's agreement." 

Two  very  remarkable  applications  of  the  doctrine  of  detriment  as  a  con- 
sideration have  recently  been  made  in  this  country.  In  Talbot  v.  Stemmons' 
Ex'rs,  89  Kentucky,  222  ;  25  Am.  St.  Rep.  531 ;  5  Lawyers'  Rep.  Annotated, 
856,  it  was  held  that  the  abandonment  of  the  use  of  tobacco  by  one  party  dur- 
ing the  life  of  another  is  a  sufficient  consideration  for  a  promise  by  the  latter 
to  pay  the  former  an  agreed  sum  of  money.     The  Court  said  :  "  The  right  to 
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use  and  to  enjoy  the  use  of  tobacco  was  a  right  that  belonged  to  the  plaintiff. 
and  not  forbidden  by  law.  The  abandonment  of  its  use  may  have  saved  him 
money,  or  contributed  to  his  health ;  nevei'theless  the  surrender  of  that  right 
caused  the  promise,  and  having  a  right  to  contract  with  reference  to  the  sulv 
ject-matter,  the  abandonment  of  the  use  was  a  sufficient  consideration  to  sup- 
port the  promise."  This  was  followed  in  Hamer  v.  Sidway,  l'J4  New  York, 
538;  21  Am.  St.  Rep.  693  ;  12  Lawyers'  Rep.  Annotated,  463,  where  an  uncle 
promised  his  nephew  that  if  he  would  refrain  from  drinking  liquor,  using 
tobacco,  swearing,  and  playing  cards  or  billiards  for  money  until  he  should 
become  twenty-one  years  of  age,  he  would  pay  him  five  thousand  dollars. 
The  principal  case  was  relied  on.  The  defendant's  contention  was  that  the 
conduct  promised  was  beneficial,  and  not  detrimental,  to  the  promisor,  and 
therefore  the  promise  was  without  consideration.  The  Court  quote  and  ap- 
prove Anson  on  Contracts  to  the  doctrine  that  "  It  is  enough  that  something- 
is  promised,  done,  forborne,  or  suffered  by  the  party  to  whom  the  promise  is 
made,"  and  Pollock  on  Contracts  to  the  doctrine  that  "  Consideration  means, 
not  so  much  that  one  party  is  profiting  as  that  the  other  abandons  some  legal 
right  in  the  present,  or  limits  his  legal  fi'eedoni  of  action  in  the  future,  as  an 
inducement  for  the  promise  of  the  first."  In  Lindell  v.  Rokes,  60  ^lis.souri, 
249  :  21  Am.  Rep.  395,  it  had  been  held  that  a  promissory  note  payalile  on 
condition  that  the  payee  abstain  for  a  certain  time  from  the  use  of  intoxicat- 
ing liquors,  is  binding.  The  Court  said :  "  It  requires  no  argument  to  combat 
the  position  to  the  contrary." 
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(1840.) 

ni'LE. 

An  expense  already  incurred  by  A.  for  the  benefit  of  B. 
is  not  in  law  a  consideration  to  support  a  subsequent  prom- 
ise by  B.  for  his  re-imbursement,  unless  the  expense  was 
incurred  under  such  circumstances  that  a  previous  request 
by  B.  might  be  presumed. 

Eastwood  V.  Kenyon. 

11  Ailol.  &  Kll.  438-4.53  (s.  c.  4  .Tur.  1081). 

Contract.  —  Promise.  —  Past  Consideration.  —  Statute  of  Frauds. 

A  pecuniary  benefit,  voluntarily  conferred  by  plaintiff  and  accepted  by  [438] 
defendant,  is  not  such  a  consideration  as  will  support  an  action  of  as- 
svimpsit  on  a  subsequent  express  promise  by  defendant  to  reimburse  plaintiff. 

Therefore,  where  the  declaration  in  assumpsit  stated  that  plaintiff  was 
executor  of  the  father  of  defendant's  wife,  who  died  intestate  as  to  his  land, 
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leaving  defendant's  wife,  an  infant,  his  only  child  and  heir;  that  plaintiff 
acted  as  her  guardian  and  agent  during  infancy,  and  in  that  capacity  ex- 
p(Mided  money  on  her  maintenance  and  education,  in  the  management  and 
imj)rovement  of  the  land,  and  in  paying  the  interest  of  a  mortgage  on  it; 
that  the  estate  was  benefited  thereby  to  the  full  amount  of  such  expenditure ; 
that  plaintiff,  being  unable  to  repay  himself  out  of  the  personal  assets,  bor- 
)owed  money  of  A.  B.  on  his  promissory  note ;  that  defendant's  wife,  when 
of  age  and  before  mari-iage,  assented  to  the  loan  and  the  note,  and  requested 
plaintiff  to  give  up  the  management  of  the  property  to  her,  and  pi-omised  to 
pay  the  note,  and  did  in  fact  pay  one  year's  interest  on  it ;  that  plaintiff 
thereupon  gave  up  the  management  accordingly  ;  that  defendant,  after  his 
marriage,  assented  to  the  plaintiff's  accounts,  and  upon  such  accounting  a 
certain  sum  was  found  due  to  plaintiff  for  monies  so  spent  and  borrowed  ; 
that  defendant,  in  right  of  his  wife,  received  ail  the  benefit  of  plaintiff's  said 
services  and  expenditure,  and  thereupon  in  consideration  of  the  premises, 
promised  plaintiff  to  pay  and  discharge  the  note  :  — 

Held,  on  motion  in  arrest  of  judgment,  that  the  declaration  was  bad  as  not 
disclosing  a  sufficient  consideration  for  defendant's  promise. 

Assumpsit.  The  declaration  stated,  that  one  John  Sutcliffe 
made  his  will,  and  appointed  plaintiff  executor  thereof,  and 
thereby  bequeathed  certain  property  in  manner  therein  mentioned  : 
that  he  afterwards  died  without  altering  his  will,  leaving  one 
Sarah  Sutcliffe,  an  infant,  his  daughter  and  only  child  and 
heiress  at  law  surviving :  that  after  making  the  will  John 
Sutcliffe  sold  the  property  mentioned  therein,  and  purchased  a 
piece  of  land  upon  which  he  erected  certain  cottages,  but  the 
same  were  not  completed  at  the  time  of  his  death ;  which  piece 
of  land  and  cottages  were  at  the  time  of  his  death  mortgaged  by 
him ;  that  he  died  intestate  in  respect  of  the  same,  whereupon 
the  equity  of  redemption  descended  to  the  said  infant  as  heiress 
at  law;  that  after  the  death  of  John  Sutcliffe,  plaintiff'  duly 
proved  the  will  and  administered  to  the  estate  of  the  deceased  ; 
that  from  and  after  the  death  of  John  Sutcliffe  until  the 
[*  439]  said  Sarah  Sutcliffe  came  of  full  age,  *  plaintiff,  executor 
as  aforesaid,  "  acted  as  the  guardian  and  agent  "  of  tlie  said 
infant,  and  in  that  capacity  expended  large  sums  of  money  in 
and  about  her  maintenance  and  education,  and  in  and  about  the 
completion,  management,  and  necessary  improvement  of  the  said 
cottages  and  premises  in  which  the  said  Sarah  Sutcliffe  was  so 
interested,  and  in  paying  the  interest  of  the  mortgage  money 
chargeable  thereon  and  otherwise  relative  thereto,  the  said  expen 
diture  having  been  made  in  a  prudent  and  useful   manner,  and 
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having  been  beneficial  to  the  interest  of  the  said  Sarah  Siitclifte 
to  the  full  amount  thereof:  that  the  estate  of  John  Sutclihe 
deceased  having  been  insufficient  to  allow  plaintitl'  to  make  the 
said  payments  out  of  it,  plaintiff'  was  obliged  to  advance  out  of 
his  own  moneys,  and  did  advance,  a  large  sum,  to  wit  £140,  for 
the  purpose  of  the  said  expenditure ;  and,  in  order  to  reimburse 
himself,  was  obliged  to  borrow,  and  did  borrow,  the  said  sum  of 
one  A.  Blackburn,  and,  as  a  security,  made  his  promissory  note 
for  payment  thereof  to  the  said  A.  Blackburn  or  his  order  on 
demand  with  interest;  which  sum,  so  secured  by  the  said  promis- 
sory note,  was  at  the  time  of  the  making  thereof  and  still  i.s 
wholly  due  and  unpaid  to  the  said  A.  Blackburn ;  that  the  said 
sum  was  expended  by  plaintiff  in  manner  aforesaid  for  the  benefit 
of  the  said  Sarah  Sutcliffe,  who  received  all  the  benefit  and  ad- 
vantage thereof,  and  such  expenditure  was  useful  and  beneficial 
to  her  to  the  full  amount  thereof;  that  when  the  said  Sarah  Sut- 
cliffe came  of  full  age  she  had  notice  of  the  premises,  and  then 
assented  to  the  loan  so  raised  by  plaintiff,  and  the  security  so 
given  by  him,  and  requested  plaintiff  to  give  up  to  one  J.  Stans- 
field  as  her  agent,  the  control  and  management  of  the 
*said  property,  and  then  promised  the  plaintiff  to  pay  [*  440] 
and  discharge  the  amount  of  the  said  note ;  and  thereupon 
caused  one  year's  interest  upon  the  said  sum  of  £140  to  be  paid 
to  A.  Blackburn.  That  thereupon  plaintiff  agreed  to  give  up, 
and  did  then  give  up,  the  control  and  management  of  the  property 
to  the  said  agent  on  behalf  of  the  said  Sarah  Sutcliffe ;  that  all 
the  services  of  plaintiff  were  done  and  given  by  liim  for  the  said 
Sarah  Sutcliffe,  and  for  her  benefit,  gratuitously  and  without  any 
fee,  benefit,  or  reward  whatsoever ;  and  the  said  services  and 
expenditure  were  of  great  benefit  to  her,  and  her  said  property 
was  increased  in  value  by  reason  thereof  to  an  amount  far  exceed- 
ing the  said  £140.  That  afterwards  defendant  intermarried  with 
the  said  Sarah  Sutcliffe,  and  had  notice  of  the  premises,  and  the 
accounts  of  plaintiff  of  and  concerning  the  premises  were  then 
submitted  to  defendant,  who  then  examined  and  assented  to  the 
same,  and  upon  such  accounting  there  was  found  to  be  due  to 
plaintiff  a  large  sum  of  money,  to  wit,  &c. ,  for  moneys  so  ex- 
pended and  borrowed  by  him  as  aforesaid ;  and  it  also  then 
appeared  that  plaintiff  was  indebted  to  A.  Blackburn  in  the 
amount  of  the  said  note.     That  defendant,  in  right  of  his  wife,  hnd 
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and  received  all  the  benefit  and  advantage  arising  from  the  said 
services  and  expenditure.  That  thereupon  in  consideration  of 
the  premises  defendant  promised  plaintitl"  that  he  would  pay  and 
discharge  the  amount  of  the  said  promissory  note ;  but  that, 
although  a  reasonable  time  for  paying  and  discharging  the  said 
note  had  elapsed,  and  A.  Blackburr;,  the  holder  thereof,  was 
always  willing  to  accept  payment  from  defendant,  and  defendant 
was  requested  by  plaintiff  to  pay  and  discharge  the 
[*  441]  amount  thereof,  defendant  did  *  not,  nor  would  then,  or 
at  any  other  time  pay  or  discharge  the  amount,  &c. ,  but 
wholly  refused,  &c. 

Plea :  No'U  Assumpsit. 

On  the  trial  before  Patteson,  J. ,  at  the  York  Spring  assizes, 
1838,  it  was  objected  on  the  part  of  the  defendant  that  the 
promise  stated  in  the  declaration,  and  proved,  was  a  promise  to 
pay  the  debt  of  another  within  the  Statute  of  Frauds  29  Car.  2, 
c.  3,  s.  4,  and  ought  to  have  been  in  writing ;  on  the  other  hand 
it  was  contended  that  such  defence,  if  available  at  all,  was  not 
admissible  under  the  plea  of  Non  Assumpsit.  The  learned  Judge 
was  of  the  latter  opinion,  and  the  plaintiff'  had  a  verdict,  subject 
to  a  motion  to  enter  a  verdict  for  the  defendant. 

Cresswell,  in  the  following  term,  obtained  a  rule  7mt  accord- 
ing to  the  leave  reserved,  and  also  for  arresting  judgment  on  the 
ground  that  the  declaration  showed  no  consideration  for  the 
promise  alleged.     In  Trinity  Vacation,  1839,  ^ 

Alexander  and  W.  H.  Watson  showed  cause.  The  defence  is 
not  available  under  the  general  issue.  [Upon  this  point,  Butte- 
mere  v.  Hayes,  5  M.  &  W.  456, ^  decided  on  the  same  day,  was 
mentioned  to  the  Court,  and  was  considered  conclusive.]  Then, 
the  promise  is  not  within  the  statute,  which  requires  a  writing 
only  where  the  promise  is  "  to  answer  for  the  debt,  default,  or 
miscarriages  of  another  person. "  Here  there  is  no  other 
[*  442]  person  in  default,  but  the  promise  is  to  pay  the  amount  *to 
the  plaintiff.  [Pattesox,  J.  It  is  rather  a  promise  to 
pay  Blackburn ;  a  promise  to  take  up  the  bill.  ]  In  substance 
it  is  a  promise  to  pay  the  plaintiff  what  he  is  liable  to  pay 
Blackburn.     No  case  has  yet  decided  that  a  promise  to  pay  the 

1  June  19th.     Before  Lord    Denman,  2  -phe  same  point  arose  in  Williams  v. 

C.  J.,  Patteson,   Williams,  and  Cole-     Burgess,  10  A.  &   E.  499;  ana  Jones  v 
BIDGE,  JJ.  Flint,  10  A.  &  E.  7.53. 
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promisee's  own  debt  to  a  third  person  is  within  the  statute, 
which  evidently  contemplates  the  debt  or  default  of  third  per- 
sons. The  same  point  might  be  made  in  every  case  of  an  implied 
promise  to  indemnify,  as  where  the  plaintiff  accepts  a  bill  for 
the  defendant's  accommodation  or  where  the  drawer  is  sued  on 
the  default  of  the  acceptor.  It  is  said  by  Parke,  J.,  in  Thomas 
V.  Cook,  8  B.  &  C.  728,  732,  that  if  the  plaintiff  at  the  request  of 
the  defendant  paid  money  to  a  third  person,  a  promise  to  repay 
need  not  be  in  writing.  In  Castling  v.  Aubert,  2  East,  325,  a 
contract  to  indemnify  the  plaintiff  if  he  gave  up  a  lien  was  held 
not  to  be  within  the  statute.  Williams  v.  Leper,  3  Burr.  1886, 
is  to  the  same  effect.  Green  v.  Cressioell,  10  A.  &  E.  453  (see 
also  Cressivell  v.  Wood,  10  A.  &  E.  460),  may  be  relied  on,  where 
a  promise  to  indemnify  the  plaintiff  against  the  consequence  of 
becoming  bail  for  a  third  party  was  held  to  require  a  writing ; 
but  there  the  defendant  made  himself  answerable  for  the  default 
of  another,  and  so  came  exactly  within  the  words  of  the  statute. 
Then,  as  to  the  consideration ;  it  has  been  distinctly  held,  that  a 
moral  obligation  will  support  an  express  promise.  There  must 
be  something  done  by  the  plaintiff  at- the  defendant's  requeat,  or 
an  act  done  for  the  defendant's  benefit  must  be  ratified  by  an 
express  promise  to  pay;  in  either  case,  an  action  will  lie. 
[Coleridge,  J.  How  are  we  to  know  the  difference  be- 
tween an  express  and  *  an  implied  promise  on  the  plead-  [*  443] 
ings  ?]  After  verdict  an  express  promise  must  be  pre- 
sumed. [Coleridge,  J.  The  same  question  may  arise  on 
demurrer.]  In  Lee  v.  Muggeridge,  5  Taunt.  36,  executors  were 
held  liable  on  a  promise  by  the  testatrix,  after  the  decease  of  her 
husband,  to  pay  a  bond  made  by  her  when  under  coverture,  on 
the  express  ground  that  she  was  morally  bound  to  pay  it.  The 
same  doctrine  was  upheld  in  Seago  v.  Deanc,  4  Bing.  459,  Atkins 
V.  Hill,  Cowp.  284,  and  in  several  other  cases,  cited  in  the  note  to 
Wennall  v.  Adneg,  3  Bos.  &  P.  247;  6  Pt.  E.  780,  p.  34,  2'>ost. 
A  stronger  case  of  moral  obligation  can  hardly  arise  than  the 
present,  where  the  plaintiff  is  admitted  to  have  been  for  many 
years  the  faithful  guardian  and  manager  of  the  estate  of  the 
defendant,  while  she  was  under  age,  and  where  the  defendant 
and  his  wife  have  received  great  pecuniary  benefit  from  the 
plaintift"'s  acts. 

Cresswell,  contra.     The  case  is  within  the  words,  as  well   as 
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the  spirit  and  mischief  of  the  statute.  It  is  a  promise  to  dis- 
cliarge  the  note.  The  words  of  the  breach  in  the  declaration  all 
point  at  the  note.  If  the  defendant  had  paid  Blackburn,  could 
it  have  been  contended  that  the  promise  was  to  pay  the  plaintiff, 
and  that  the  payment  to  Blackburn  was  no  answer  to  an  action 
by  the  plaintiff?  This  is  in  truth  a  promise  to  pay  Blackburn 
the  debt  due  to  him  from  the  plaintiff,  and  it  is  not  the  less 
within  the  statute,  because  the  promise  is  made  to  the  plaintiff 
and  not  to  Blackburn  himself,  for  the  act  does  not  say  to  tclinni 
the  promise  is  to  be  made.  The  case  of  an  accommodation  accep- 
tor, and  the  other  cases  of  implied  promises  to  indemnify 
[*  444]  are  not  in  point.  *  They  are  either  promises  to  pay  the 
defendant's  own  debt,  or  they  are  cases  of  liability  aris- 
ing by  operation  of  law,  where  no  real  promise  is  ever  made  or 
required,  and  which  are,  therefore,  not  within  the  mischief  of 
the  statute.  In  Willimns  v.  Leper  and  Castling  v.  Auhert,  there 
was  a  purchase  by  the  defendant  from  the  plaintiff.  In  the  for- 
mer, the  landlord's  right  of  distress  was  bought;  in  the  latter, 
the  plaintiff''s  lien  on  certain  policies.  Here  the  plaintiff'  has 
sold  nothing  to  the  defendant.  Then  as  to  the  consideration  : 
Suppose  A.  gives  a  parol  guarantee  to  a  tradesman  to  induce  him 
to  supply  goods  to  another,  can  A.  be  made  liable  on  a  subse- 
quent parol  promise  ?  Such  a  construction  would  defeat  the 
statute :  yet  the  case  is  in  principle  the  same  as  the  present,  and 
the  moral  obligation  much  stronger.  A  promise  may  be  evidence 
of  a  precedent  request,  but  has  no  efficacy  in  itself.  What  is  it 
that  constitutes  the  moral  obligation  here  ?  Not  the  expenditure 
on  the  estate,  for  no  duty  was  cast  on  the  plaintiff  to  lay  out  any 
thing  on  it,  nor  had  he  any  right  to  interfere  with  the  manage- 
ment;  and  if  he  had,  the  defendant  had  at  that  time  no  interest 
in  it  at  all.  If  the  honesty  of  the  outlay  causes  the  moral  obliga- 
tion, then  it  is  indifferent  whether  it  turned  out  profitable,  or 
not,  to  the  defendant  or  his  wife.  It  would  support  a  promise 
though  the  property  had  been  damnified  by  it.  If  the  benefit 
constitutes  the  consideration,  then  whenever  a  party  benefits 
another  against  his  will,  a  subsequent  promise  will  be  a  ground 
of  action.  If  it  had  appeared  that  the  wife  was  liable  at  the 
time  of  her  marriage,  then  the  consequent  liability  of  the 
[*  445]  defendant  might  have  supported  his  promise ;  but  *  no 
liability  of  the  wife  is  stated,  nor  is   it  said  that  she 
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promised  in  consideration  of  the  premises.  As  to  the  agreement 
of  the  plaintiff  to  give  up  the  control  and  management  of  the 
property,  he  had  no  right  to  either,  and  therefore  nothing  to  give 
up ;  and  if  he  had,  it  is  not  alleged  to  have  been  the  considera- 
tion of  the  wife's  promise.  The  doctrine  of  moral  obligation  as 
a  ground  for  a  promise  must  be  limited  to  those  cases  where  the 
law  would  have  given  a  clear  right  of  action  originally,  if  some 
legal  impediment  had  not  suspended  or  precluded  the  liability  of 
the  party.  The  ordinary  instances  are  infancy,  bankruptcy,  and 
the  Statute  of  Limitations ;  and  these  were  the  cases  referred  to 
by  Lord  Mansfield  when  he  laid  down  the  above  doctrine.  As 
a  general  rule,  it  cannot  be  supported.  Littlefield  v.  Sliee,  2  B.  & 
Ad.  81 L  The  law  is  correctly  laid  down  and  the  cases  explained 
in  the  note  to  Wemiall  v.  Adneij,  3  Bos.  &  P.  247 ;  6  R  R.  780, 
p.  34,  post.^  Cur.  adv.  vult. 

In  this  term  (January  16th),  the  judgment  of  the  Court  was 
delivered  by 

Lord  Denman,  C.  J.  The  first  point  in  this  case  arose  on  the 
fourth  section  of  the  Statute  of  Frauds,  viz. ,  whether  the  promise 
of  the  defendant  was  to  "  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person. "  Upon  the  hearing  we  decided,  in 
conformity  v/ith  the  case  of  Buttemere  v.  IlaT/es,  that  this  defence 
might  be  set  up  under  the  plea  of  No7i  Assumpsit. 

The  facts  were  that  the  plaintiff  was  liable  to  a  Mr. 
Blackburn  on  a  promissory  note  ;  and  the  defendant  for  *a  [*446] 
coisideration,  which  may  for  the  purpose  of  the  argument 
be  taken  to  have  been  sufficient,  promised  the  plaintiff  to  pay  and 
discharge  the  note  to  Blackburn.  If  the  promise  had  been  made 
to  Blackburn,  doubtless  the  statute  would  have  applied  :  it  would 
then  have  been  strictly  a  promise  to  answer  for  the  debt  of 
another ;  and  the  argument  on  the  part  of  the  defendant  is,  that 
it  is  not  less  the  debt  of  another,  because  the  promise  is  made  to 
that  other,  viz.,  the  debtor,  and  not  to  the  creditor,  the  statute 
not  having  in  terms  stated  to  whom  the  promise,  contemplated 
by  it,  is  to  be  made.  But  upon  consideration  we  are  of  opinion 
that  the  statute  applies  only  to  promises  made  to  the  person  to 
whom  another  is  answerable.      We  are  not  aware  of  any  case  in 

^  See  also  the  argument  of  tlie  Attorney-General  in  llniiih  v.  Brooks,  10  A.  &,  E. 
315,316. 
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which  the  point  has  arisen,  or  in  which  any  attempt  has  been 
made  to  put  that  construction  upon  the  statute  which  is  now 
sought  to  be  established,  and  which  we  think  not  to  be  the  true 
one. 

The  second  point  arose  in  arrest  of  judgment,  namely,  whether 
the  declaration  showed  a  sufficient  consideration  for  the  promise. 
It  stated,  in  effect,  that  the  plaintiff  was  executor  under  the  will 
of  the  father  of  the  defendant's  wife,  who  had  died  intestate  as 
to  his  real  estate  leaving  the  defendant's  wife,  an  infant,  his  only 
child ;  that  the  plaintiff  had  voluntarily  expended  his  money  for 
the  improvement  of  the  real  estate,  whilst  the  defendant's  wife 
was  sole  and  a  minor;  and  that,  to  reimburse  himself,  he  had 
borrowed  money  of  Blackburn  to  whom  he  had  given  his  promis- 
sory note:  that  the  defendant's  wife,  while  sole,  had  received  the 
benefit,  and,  after  she  came  of  age,  assented  and  promised  to  pay 
the  note,  and  did  pay  a  year's  interest;  that  after  the  marriage 
the  plaintiff's  accounts  were  shown  to  the  defendant, 
[*  447]  who  assented  *  to  them,  and  it  appeared  that  there  was 
due  to  the  plaintiff  a  sum  equal  to  the  amount  of  the 
note  to  Blackburn ;  that  the  defendant  in  right  of  his  wife  had 
received  all  the  benefit,  and,  in  consideration  of  the  premises, 
promised  to  pay  and  discharge  the  amount  of  the  note  to 
Blackburn. 

Upon  motion  in  arrest  of  judgment,  this  promise  must  be  taken 
to  have  been  proved,  and  to  have  been  an  express  promise,  as 
indeed  it  must  of  necessity  have  been,  for  no  such  implied 
promise  in  law  was  ever  heard  of.  It  was  then  argued  for  the 
plaintiff  that  the  declaration  disclosed  a  sufficient  moral  con- 
sideration to  support  the  promise. 

Most  of  the  older  cases  on  this  subject  are  collected  in  a  learned 
note  to  the  case  of  Wennall  v.  Adney,  3  Bos.  &  P.  249,^  and 
the  conclusion  there  arrived  at  seems  to  be  correct  in  general, 
"  that  an  express  promise  can  only  revive  a  precedent  good  con- 
sideration, which  might  have  been  enforced  at  law  through  the 
medium  of  an  implied  promise,  had  it  not  been  suspended  by 
some  positive  rule  of  law ;  but  can  give  no  oi^ginal  cause  of 
action,  if  the  obligation,  on  which  it  is  founded,  never  could 
have  been  enforced  at  law,  though  not  barred  by  any  legal  maxim 
or  statute  provision. "     Instances  are  given  of  voidable  contracts, 

'  See  English  Notes,  p.  .34,  pout. 
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as  those  of  infants  ratified  by  an  express  promise  after  age,  and 
distinguished   from   void   contracts,    as  of    married  women,   not 
capable  of  ratification  by  them  when  widows ;  Lloyd  v.  Lee,  1  Stra. 
94;  debts  of  bankrupts  revived  by  subsequent  promise  after  certi- 
ficate ;  and  simihir  cases.    Since  that  time  some  cases  have  occurred 
upon  this  subject,  which  require  to  be  more  particularly 
*  examined.     Barnes  v.   Hedley,   2  Taunt.  184;  1  Camp.    [*  448 j 
157,  decided   that  a  promise  to  repay  a  sum  of  money, 
with    legal    interest,    which    sum   had    originally   been    lent    on 
usurious  terms,  but,  in  taking  the  account  of  which,  all  usurious 
items  had  been  by  agreement  struck  out,  was   binding.      Lee  v. 
Mugyeridge,  5  Taunt.  36,^  upheld  an  assumpsit  by  a  widow  that 
her  executors  should  pay  a  bond  given  by  her  while  a /erne  covert 
to  secure  money  then  advanced  to  a  third    person  at  her  request. 
On  tjie  latter  occasion  the  language  of  Mansfield,  C.  J.,  and  of 
the  whola  Court  of  Common  Pleas,  is  very  large,  and  hardly  sus- 
ceptible of  any  limitation.     It  is  conformable  to  the  expressions 
used  by  the  Judges  of  this  Court  in  Cooper  v.  Martin,  4  East,  76, 
where  a  stepfather  was  permitted  to  recover  from  the  son  of  his 
wife,  after  he  had  attained  his  full  age,  upon  a  declaration  for 
necessaries  furnished  to  him  while  an  infant,  for  which,  after  his 
full  age,  he  promised  to  pay.      It  is  remarkable  that  in  none  of 
these  there  was  any  allusion  made  to  the  learned  note  in  3  Bos.  &  P. 
(p.  34,  ijost),  above  referred  to,   and  which   has   been  very  gen- 
erally thought  to  contain  a  correct  statement  of  the  law.     The 
case  of  Barnes  v.  Hedley  is  fully  consistent  with  the  doctrine  in 
that  note  laid  down.      Cooper  v.  Martin  also,  when  fully  exam- 
ined, will  be  found  not  to  be  inconsistent  with  it.      Tliis  last  case 
appears  to  have  occupied  the  attention  of  the  Court  much  more  in 
respect  of  the  supposed  statutable  liability  of  a  stepfather,  which 
was  denied  by  the  Court,  and  in  respect  of  what  a  Court  of  equity 
would  hold  as  to  a  stepfather's  liability,  and  rather  to 
have  *  assumed  the  point  before  us.      It  should,  however,    [*  449] 
be  observed  that  Lord  Ellenborougii  in  giving  his  judg- 
ment says,  "  the  plaintiff  having  done  an  act  beneficial  for  the 
defendant  in  his  infancy,  it  is  a  good  consideration  for  the  defend- 
ant's promise  after  he  came  of  age.     In  such  a  case  the  law  will 
imply  a  request,  and  the  fact  of  the  promise  has  been  found  by 

^  On  a  previou.s  suit  in  equity  to  de-     estate  of  the  testatrix,  the  Master  of  the 
clare  the  bond  a  cliarge  on  the  separate     Kolls  liad  refused  relief.     1  Ves.  &  B.  118. 
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the  jury ; "  and  undoubtedly  the  action  would  have  lain  against 
the  defendant  whilst  an  infant,  inasmuch  as  it  was  for  neces- 
saries furnished  at  his  request  in  regard  to  which  the  law  raises 
an  implied  promise.  The  case  of  Zee  v.  Mugycrichje  must  however 
be  allowed  to  be  decidedly  at  variance  with  the  doctrine  in  the 
note  alluded  to,  and  is  a  decision  of  great  authority.  It  should  how- 
ever be  observed  that  in  that  case  there  was  an  actual  request  of  the 
defendant  during  coverture,  though  not  one  binding  in  law ;  but 
the  ground  of  decision  there  taken  was  also  equally  applicable  to 
Littlefield  v.  Shee,  2  B.  &  Ad.  811,  tried  by  Gaselee,  J.,  at  N.  P., 
when  that  learned  Judge  held,  notwithstanding,  that  "  the  defend- 
ant having  been  a  married  woman  when  the  goods  were  supplied, 
her  husband  was  originally  liable,  and  there  was  no  consideration 
for  the  promises  declared  upon. "  After  time  taken  for  delibera- 
tion this  Court  refused  even  a  rule  to  show  cause  why  the  non- 
suit should  not  be  sit  aside.  Lee  v.  Muggeridge  was  cited  on  the 
motion,  and  was  sought  to  be  distinguished  by  Lord  Texterdex, 
because  there  the  circumstances  raising  the  consideration  was  set 
out  truly  upon  the  record,  but  in  Littlefield  v.  Shee  the  declara- 
tion stated  the  consideration  to  be  that  the  plaintiff'  had 
[*  450]  *  supplied  the  defendant  with  goods  at  her  request,  which 
the  plaintiff  failed  in  proving,  inasmuch  as  it  appeared 
that  the  goods  were  in  point  of  law  supplied  to  the  defendant's 
husband,  and  not  to  her.  But  Lord  Texterdex  added,  that  the 
doctrine  that  a  moral  obligation  is  a  sufficient  consideration  for 
a  subsequent  promise  is  one  which  should  be  received  with  some 
limitation.  This  sentence,  in  truth,  amounts  to  a  dissent  from 
the  authority  of  Lee  v.  Muggeridge,  where  the  doctrine  is  wholly 
unqualified. 

The  eminent  counsel  who  argued  for  the  plaintiff  in  Lee  v. 
Muggei'idge  spoke  of  Lord  Maxsfield  as  having  considered  the 
rule  of  nudum  pactum  as  too  narrow,  and  maintained  that  all 
promises  deliberately  made  ought  to  be  held  binding.  I  do  not 
find  this  language  ascribed  to  him  by  any  reporter,  and  do  not 
know  whether  we  are  to  receive  it  as  a  traditional  report,  or  as  a 
deduction  from  what  he  does  appear  to  have  laid  down.  If  the 
latter,  the  note  to  Wennall  v.  Adney,  p.  34,  post;  3  Bos.  &  P.  249 ; 
6  E.  R  780,  shows  the  deduction  to  be  erroneous.  If  the  former, 
Lord  Texterdex  and  this  Court  declared  that  they  could  not  adopt 
it  in  Littlefield  v    Shee.    Indeed  the  doctrine  would  annihilate  thp 
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necessity  for  any  consideration  at  all,  inasmuch  as  the  mere  fact 
of  giving  a  promise  creates  a  moral  obligation  to  perform  it. 

The  enforcement  of  such  promises  by  law,  however  plausibly 
reconciled  by  the  desire  to  effect  all  conscientious  engagements, 
might  be  attended  with  mischievous  consequences  to  society  ;  one 
of  which  would  be  the  frequent  preference  of  voluntary 
undertakings  to  *  claims  for  just  debts.  Suits  would  [*451] 
thereby  be  multiplied,  and  voluntary  undertakings  would 
also  be  multiplied,  to  the  prejudice  of  real  creditors.  The  tempt- 
ations of  executors  would  be  much  increased  by  the  prevalence 
of  such  a  doctrine,  and  the  faithful  discharge  of  their  duty  be 
rendered  more  difficult. 

Taking  then  the  promise  of  the  defendant,  as  stated  on  this 
record,'  to  have  been  an  express  promise,  we  find  that  the  con- 
sideration for  it  was  past  and  executed  long  before,  and  yet  it  is 
not  laid  to  have  been  at  the  request  of  the  defendant,  nor  even 
of  his  wife  while  sole  (though  if  it  had,  the  case  of  Mitchinsoii  v. 
Hctrgoii,  7  T.  R.  348,  shows  that  it  would  not  have  been  suffi- 
cient), and  the  declaration  really  discloses  nothing  but  a  benefit 
voluntarily  conferred  by  the  plaintiff  and  received  by  the  defend- 
ant, with  an  express  promise  by  the  defendant  to  pay  money. 

If  the  subsequent  assent  of  the  defendant  could  have  amounted 
to  a  ratihabitio,  the  declaration  should  have  stated  the  money  to 
have  been  expended  at  his  request,  and  the  ratification  should 
have  been  relied  on  as  a  matter  of  evidence  ;  but  this  was  obviously 
impossible,  because  the  defendant  was  in  no  way  connected  with 
the  property  or  with  the  plaintiff,  when  the  money  was  expended. 
If  the  ratification  of  the  wife  while  sole  were  relied  on,  then  a 
debt  from  her  would  have  been  shown,  and  the  defendant  could 
not  have  been  charged  in  his  own  right  without  some  further 
consideration,  as  of  forbearance  after  marriage,  or  something  of 
that  sort;  and  then  another  point  would  have  arisen  upon  the 
Statute  of  Frauds  which  did  not  arise  as  it  was,  but 
which  might  in  that  *case  have  been  available  under  the  [*  45l'] 
plea  of  Non  Assumjjsit. 

In  holding. this  declaration  bad  because  it  states  no  considera- 
tion  but  a  past  benefit  not  conferred  at  tlie  request  of  the  defend- 
ant, we  conceive  that  we  are  justified  by  the  old  common  law  of 
England. 

Lampleigh  v.  Bmthwriif,  Hob.   105,  is  selected  by  Mr.  Smith,  1 
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Smith's  Lead.  Cas.  67,  as  the  leading  case  on  this  subject,  which 
was  there  fully  discussed,  though  not  necessary  to  the  decisiijn. 
HoBART,  C.  J.,  lays  it  down  that  "  a  mere  voluntary  C(jurtesy  will 
not  have  a  consideration  to  uphold  an  assumpsit.  But  if  that 
courtesy  were  moved  by  a  suit  or  request  of  the  party  that  gives 
the  assumpsit,  it  will  bind ;  for  the  promise,  though  it  follows, 
yet  it  is  not  naked,  but  couples  itself  with  the  suit  before,  and 
the  merits  of  the  party  procured  by  that  suit ;  which  is  the 
difference;"  a  difference  brought  fully  out  by  Hunt  v.  Bute, 
Dyer,  272  {a)  there  cited  from  Dyer,  where  a  promise  to  indem- 
nify the  plaintiff  against  the  consequences  of  having  bailed  the 
defendant's  servant,  which  the  plaintiff  had  done  without  request 
of  the  defendant,  was  held  to  be  made  without  consideration  ; 
but  a  promise  to  pay  £20  to  plaintiff,  who  had  married  de- 
fendant's cousin,  but  at  defendant's  special  instance,  was  held 
binding. 

The  distinction  is  noted,  and  was  acted  upon,  in  Townsend  v. 
Hunt,  Cro.  Car.  408,  and  indeed  in  numerous  old  books;  while 
the  principle  of  moral  obligation  does  not  make  its  appearance 
till  the  days  of  Lord  Mansfield,  and  then  under  circumstances 
not  inconsistent  with  this  ancient  doctrine  when  properly 
explained. 

[*  453]       *  Upon  the  whole  we  are  of  opinion  that  the  rule  must 
be  made  absolute  to  arrest  the  judgment. 
Rule  to  enter  verdict  for  defendant,  diseharged. 

Rule  to  arrest  judgment,  absolute. 

ENGLISH    NOTES. 

The  note  to  Wennall  v.  Adneij  (1802),  3  Bos.  &  Pul.  249,  n.  (6  R. 
R.  780),  referred  to  in  the  argument  and  in  the  judgment,  is  as  fol- 
lows :  — 

"  An  idea  has  prevailed  of  late  years  that  an  express  promise,  founded 
simply  on  an  antecedent  moral  obligation,  is  sufficient  to  support  an 
assumpsit.  It  may  be  worth  consideration,  however,  whether  this  propo- 
sition be  not  rather  inaccurate,  and  whetlier  that  inaccuracy  has  not  in  a 
great  measure  arisen  from  some  expressions  of  Lord  Mansfield  and  Mr. 
Justice  BuLLER,  which,  if  construed  with  the  qualifications  fairly  be- 
longing to  them,  do  not  warrant  the  conclusion  which  appears  to  have 
been  rather  hastily  drawn  from  thence.  In  Atkins  v.  Hill,  Cowp.  283. 
which  was  assumpsit  against  an  executor  on  a  promise  by  him  to  pay  a 
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legacy  in  consideration  of  assets,  Lord  Mansfield  said,  '  It  is 
the  case  of  a  promise  made  upon  a  good  and  valuable  cousidera-  [250] 
tion  which  in  all  cases  is  a  sufficient  ground  to  support  an  action. 
It  is  so  in  cases  of  obligations  which  would  otherwise  only  bind  a  man's 
conscience,  and  which  without  such  promise  he  could  not  be  compelled 
to  pay.'  And  in  Hawkes  v.  Sanders,  Cowp.  290,  which  was  a  similar 
case  with  Atkms  v.  Hill,  Lord  Mansfield  said  that  the  rule  laid  down 
at  the  bar,  '  that  to  make  a  consideration  to  support  an  assumpsit  there 
must  be  either  an  immediate  benefit  to  the  party  promising  or  a  loss  to 
the  person  to  whom  the  promise  was  made,'  was  too  narrow;  and  ob- 
served, '  that  a  legal  or  equitable  duty  is  a  sufficient  consideration  for 
an  actual  promise;  that  where  a  man  is  under  a  moral  obligation,  which 
no  Court  of  law  or  equity  can  enforce,  and  promises,  the  honesty  and 
rectitude  of  the  thing  is  a  consideration.'  His  Lordship  then  instanced 
the  several  cases  of  a  promise  to  pay  a  debt  barred  by  the  statute  of 
limitations,  a  promise  by  a  bankrupt  after  his  certificate  to  pay  an 
antecedent  debt,  and  a  promise  by  a  person  of  full  age  to  pay  a  debt 
contracted  during  his  infancy.  The  opinion  of  Mr.  Justice  Buller  in 
the  last  case  was  to  the  same  effect,  and  the  same  law  was  again  laid 
down  by  Lord  Mansfield  in  Trueman  v.  Fenton,  Cowp.  544.  Of  the 
two  former  cases  it  may  be  observed,  that  the  particular  point  decided 
in  them  has  been  overruled  by  the  subsequent  case  of  Decks  v.  Strutt, 
5  T.  R.  690.  And  it  may  further  be  observed,  that  however  general 
the  expressions  used  by  Lord  Mansfield  may  at  first  sight  appear,  jQt 
the  instances  adduced  by  him  as  illustrative  of  the  rule  of  law,  do  not 
carry  that  rule  beyond  what  the  older  authorities  seem  to  recognize  as 
its  proper  limits;  for  in  each  instance  the  party  bound  by  the  promise 
had  received  a  benefit  jirevious  to  the  promise.  Indeed  it  seems  that  in 
such  instances  alone  as  those  selected  by  Lord  Mansfield  will  an 
express  promise  have  any  operation,  and  there  it  becomes  necessary, 
because  though  the  consideration  was  originally  beneficial  to  the  party 
promising,  yet,  inasmuch  as  he  was  not  of  a  capacity  to  bind  himself 
when  he  received  the  benefit,  or  is  protected  from  liability  by  some 
statute  provision,  or  some  stubborn  rule  of  law,  the  law  will  not  as  in 
ordinary  cases  imply  an  assumpsit  against  him.  The  same  observation 
is  applicable  to  Trueman  v.  Fenton,  that  being  an  action  against  a 
bankrupt  on  a  promise  made  by  him  subsequent  to  his  certificate  re- 
specting a  debt  due  before  the  certificate.  There  is,  however,  rather  a 
loose  note  of  a  case  of  Seott  v.  Nelson,  Westminster  Sittings,  4  Geo. 
III.  cor.  Lord  Mansfield  (see  Esp.  N.  P.  945),  in  which  his  Lordship 
is  said  to  have  held  a  father  bound  by  his  proiuise  to  pay  for  the  pre- 
vious maintenance  of  a  bastard  child.  And  there  is  also  an  anonymous 
case,  2  Show.  184,  wlicir  Lord  Cliief  Justice  Pembektun  ruled  that 
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'for  meat  and  di'ink  for  a  bastard  cliild  an  indebitatus  assitnipsit  will 
lie.'     Although  the  latter  case  does  not  expressly  say  that  there  was  a 
previous  request  by  the  defendant,  yet  that  seems  to  have  been  the  fact, 
for  Lord  Hale's  opinion  is  cited  to  show  '  that  where  there  is  common 
charity  and  a  charge,'  the  action  will  lie;  which  seems  to  imply  that  if  a 
charge  be  imposed  upon  one  person  by  the  charitable  conduct  of  another, 
the  latter  shall  pay;  and  though  he  adds  'and  undoubtedly  a  s])ecial 
promise  would  reach  it,'  that  expression  does  not  necessarily  import  a 
promise  subsequent  to  the  charge  being  sustained,  but  may  be  supposed 
to  mean  that  where  a  party  is  induced  to  undertake  a  charge  by  the 
engagement  of  another  to  pay,  the  latter  will  certainly  be  liable  even 
though  he  should  not  be  so  where  the  charge  was  only  induced  by  his 
conduct  without  such  engagement.      The  case  of  Watson  v.    Turner, 
Bull.  N.  P.  147,  has  sometimes  been  cited  in  support  of  what  has  been 
supposed  to  be  the  general  principle  laid  down  by  Lord  Mansfield, 
because  iu  that  case  overseers  were  held  bound  by  a  mere  subsequent 
promise  to  pay  an  apothecary's  bill  for  care  taken  of  a  pauper;  but  it 
mav  be  observed  that  '  this  was  a<ljudged  not  to  be  nudum  iHictum,  for 
the  overseers  are  bound  to  provide  for  the  poor; '  which  obligation  being 
a  legal  obligation  distinguishes  the  case.    Indeed  in  a  late  case  of  Atkins 
V.  Banwell,  2  East,  505,  that  distinction  does  not  seem  to  have  been  suffi- 
ciently adverted  to,  for  Watson  v.  Turner  was  cited  to  show  that  a 
[251]  mere  moral  obligation  is  sufficient  to  raise  an  implied  assumpsit, 
and  though  the  Court  denied  that  proposition,  yet  Lord  Ellex- 
BOROUGH  observed  that  the  promise  given  in  the  case  of  Watson  v.  Turner 
made  all  the  difference  between  the  two  cases,  without  alluding  to  another 
distinction  which  might  have  been  taken,  viz.  that  though  the  parish 
officers  were  bound  by  law  in   Watson  v.  Turner,  the  defendants  in  the 
principal  case  were  not  so  bound,  because  the  pauper  had  been  relieved 
bv  the  plaintiffs  as  overseers  of  another  parish,  though  belonging  to 
the  parish  of  which  the  defendants  were  overseers.      In  the  older  cases 
no  mention  is  made  of  moral  obligation;  biit  it  seems  to  have  been  much 
doubted  whether  mere  natural  affection  was  a  sufficient  consideration  to 
support  an  assumpsit,  though  coupled  with  a  subsequent  express  prom- 
ise.    Indeed  Lord  Maxsfield  appears  to  have  used  the  term  '  moral 
obligation  '  not  as  expressive  of  any  vague  and  undefined  claim  arising 
from  nearness  of  relationship,   but   of  those  imperative   duties  which 
would  be  enforceable  by  law,  were  it  not  for  some  positive  rule,  which, 
with  a  view  to  general  benefit,  exempts  the  part}'  in  that  particular  in- 
stance from  legal  liability.     On  such  duties,  so  exeni|)ted,  an  express 
promise  operates  to  revive  the  liability  and  take  away  the  exemption, 
because  if  it  were  not  for  the  exemption  they  would  be  enforced  at  law 
through  the  medium  of  an  implied  promise.     In  several  of  the  cases  it 
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is  laid  down  that  to  support  an  assumpsit  the  party  promising  must 
derive  a  benefit,  or  the  party  performing  sustain  an  inconvenience  occa- 
sioned by  the  plaintili';  ^?e>'  Coke  and  all  the  Justices,  Hatch  and 
Capers  Case,  Godb.  203;  per  Eeevf,  J.,  ]Mar.  203;  2)er  Coke,  Chief 
Justice,  and  Dodderidge,  J,,  3  Bulst.  162,  and  per  Coke,  Chief  Jus- 
tice, Roll.  Rep.  61,  pi.  4.  And  in  Lampleigh  v.  Brathicait,  Hob. 
105,  it  was  resolved  '  that  a  mere  voluntary  courtesy  will  not  have  a  con- 
sideration to  uphold  an  assumpsit.  But  if  that  courtesy  were  moved  by 
a  suit  or  request  of  the  j^arty  that  gives  the  assumpsit,  it  will  bind;  for 
the  promise,  though  it  follows,  is  not  naked,  and  couples  itself  with  the 
suit  before,  and  the  merits  of  the  party  procured  by  that  suit.'  And  in 
Bretv.  J.  S.  and  his  Wife,  Cro.  Eliz.  7o5;  where  the  first  husband  of  the 
wife  sent  his  son  to  table  with  the  plaintiff  for  three  years  at  £8  ^^e?-  ann. 
and  died  within  the  year,  and  the  wife  during  her  widowhood,  in  con- 
sideration that  the  son  should  continue  tlie  residue  of  the  time,  promised 
to  pay  the  j^laintiff  £6  13.s'.  4r/.  for  the  time  past,  and  £8  for  every  year 
after,  and  upon  which  promise  the  plaintiff  brought  his  action;  the  Court 
held  that  natural  affection  was  not  of  itself  a  sufficient  ground  for  an 
assumpsit;  for  although  it  was  sufficient  to  raise  an  use,  yet  it  was  not 
sufficient  to  ground  an  action  without  an  express  quid  pro  quo  ;  but 
that  as  the  promise  was  not  only  in  consideration  of  affection  but  that 
the  son  should  afterwards  continue  at  the  plaintiff's  table,  it  was  suffi- 
cient to  support  a  promise.  In  Harford  v.  Gardner,  2  Leo.  30,  it  was 
said  by  the  Court  that  love  and  friendship  are  not  considerations  to 
found  actions  upon,  and  in  Best  v.  Jolly,  1  Sid.  38,  where  a  father  was 
held  liable  for  his  own  and  his  son's  debt,  because  he  had  promised  to 
pay  them  if  the  plaintiff  would  forbear  to  sue  for  them,  yet  the  Cmirt 
said,  'he  was  not  liable  for  his  son's  debt,'  but  having  induced 
forbearance,  which  is  a  damage  to  the  plaintiff,  he  was  held  liable, 
'  though  as  to  the  son's  debt  it  was  no  benefit  to  the  defendant.'  So  in 
Besfisch  v.  Coggil,  Palm.  559,  it  was  debated  whether  the  defendant 
was  liable  upon  an  express  promise  to  repay  the  plaintiff  money  laid 
out  by  him  in  Spain  for  the  defendant's  son,  and  the  charges  of  his 
funeral,  Hyde,  Chief  Justice,  and  Whitelock  being  of  opinion  that 
the  action  could  not  be  maintained;  Jones  and  Dodderidge  e  mnfra 
that  it  could.  The  former  of  which  it  should  seem  was  the  better  opin- 
ion; for  in  Butcher  v.  Andrews,  Carth.  446,  on  assumpsit  for  money 
lent  by  the  plaintiff  to  the  defendant's  son  at  his  instance  and  re(]uest, 
and  verdict  for  the  plaintiff,  the  judgment  was  arrested,  Holt,  Chief 
Justice,  saying,  '  if  it  had  been  an  indebitatus  for  so  nuich  money  paid 
by  the  plaintiff  at  the  request  of  the  defendant  unto  his  sun,  it  might 
have  been  good,  for  then  it  would  be  tin-  fatlier's  d<'bt,  and  not  the 
son's;  but  when   the  money  is  lent   to  the  son,  it   is  his  projier  debt, 
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and  not  tlie  father's.     But  in   Church  v.  Church,  B.  R.   1G56, 
[252]  cit.  Sir  T.   Ray.  260,   where   defendant   pronii.sed  to   repay  the 

plaintiff  tlie  charges  of  his  son's  funeral,  the  latter  was  held 
entitled  to  recover,  though  no  request  was  laid  in  the  declaration.  Of 
which  case  it  may  be  observed  that  possibly  after  verdict  the  Court 
jn-esumed  a  request  proved  ;  for  in  Hayes  v.  Warren,  2  Str.  933,  though 
the  Court  would  not  presume  a  request  after  judgment  by  default,  yet 
they  said  they  would  have  presumed  it  after  verdict.  However,  in  Style 
V.  Smith,  cited  by  Popham,  J.,  2  Leon.  Ill,  it  was  determined  that  if 
a  physician  in  the  absence  of  a  father  give  his  son  medicine,  and  the 
father  in  consideration  thereof  promise  to  pay  him,  an  action  will  lie 
for  the  money.  But  the  case  of  Style  v.  Smith,  if  closely  examined, 
will  not  perhaps  be  found  so  discordant  with  the  principle  laid  down  in 
Bret  v.  J.  S.  and  his  Wife  as  may  be  supposeil.  From  the  expression, 
'  in  the  absence  of  a  father,'  used  in  that  case,  it  may  be  inferred  that 
the  son  lived  with  the  father,  and  that  the  medicine  was  administered 
to  the  son  in  the  house  of  the  father,  while  the  latter  was  absent,  from 
whence  it  results  that  the  physician's  debt,  though  not  founded  on  any 
immediate  benefit  to  the  father,  or  on  his  request,  was  most  probably 
founded  on  his  credit;  which  credit,  if  fairly  inferred  from  circumstances 
by  the  physician,  might  operate  to  charge  the  father  in  the  same  way  as 
his  request  would  operate,  the  physician  having  sustained  a  loss  in  conse- 
quence of  that  credit.  Indeed  if  any  of  the  cases  could  be  sustained  on 
the  principle  that  a  father  is,  b}'  the  mere  force  of  moral  obligation, 
bound  to  pay  what  has  been  advanced  for  his  son,  because  he  has  sub- 
sequently promised  to  pay  it ;  by  the  same  rule  the  son  should  be  liable 
for  the  debt  of  the  father  upon  a  similar  promise;  for  the  same  moral 
obligation  exists  in  both  cases.  Yet  in  Barber  v.  Fox,  2  Saund.  136, 
the  Court  arrested  the  judgment  in  an  action  of  assumpsit  on  a  promise 
made  by  the  defendant,  to  avoid  being  sued  on  a  bond  of  his  father,  it 
not  being  alleged  that  the  defendant's  father  had  bound  himself  and  his 
heirs;  for  they  refused  to  intend  even  after  verdict  that  the  bond  was  in 
the  usual  form,  and  consequently  held  the  promise  of  the  defendant 
nudum  2'>actum,  he  not  appearing  to  have  been  liable  to  be  sued  upon 
the  bond.  And  this  last  case  was  confirmed  in  Hunt  v.  Swain,  1  Lev. 
165;  Sir  T.  Ray.  127;  1  Sid.  248.  See  note  2  to  Barber  v.  Fox,  by 
Mr.  Serj.  Williams.  Indeed  it  is  clear  from  Lloyd  v.  Lee,  1  Str.  94. 
and  Cockshott  v.  Bennett,  2  T.  R.  763,  1  R.  R.  617,  that  if  a  contract 
between  two  persons  be  void,  and  not  merelj'  voidable,  no  subsequent 
express  promise  will  operate  to  charge  the  partj'  promising,  even  though 
he  has  derived  the  benefit  of  the  contract.  Yet  according  to  the  com- 
monly received  notion  respecting  moral  obligations  and  the  force  attrib- 
uted to  a  subsequent  express  promise,  such  a  person  ought  to  pay.     An 
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express  promise,  therefore,  as  it  sliould  seem,  can  only  revive  a  precedent 
good  consideratiun,  wliich  might  have  been  enforced  at  law  through  the 
medium  of  an  implied  promise,  had  it  not  been  suspended  by  some  posi- 
tive rule  of  law,  but  can  give  no  original  right  of  action  if  the  obligation 
on  which  it  is  founded  never  could  have  been  enforced  at  law,  though 
not  barred  by  any  legal  maxim  or  statute  provision.  In  addition  to  the 
cases  already  collected  upon  this  subject,  it  may  be  observed  that  in 
Miteh'mson  v.  HeAVson,  7  T.  R.  348,  the  Court  of  King's  Bench,  upon 
the  authority  of  Drue  v.  Thorn,  All.  72,  held  a  husband  not  liable  to 
be  sued  alone  for  the  debt  of  his  wife,  contracted  before  marriage, 
though  the  objection  was  only  taken  in  arrest  of  judgment,  and  conse 
quently  a  promise  by  him  to  pay  the  debt  appeared  upon  the  record. 
From  whence  this  principle  maj'  be  extracted,  that  an  obligation  to  pay 
in  one  right,  even  though  it  be  a  legal  obligation,  and  coupled  with 
an  express  promise,  will  not  support  an  assumpsit  to  pay  in  auothei 
right." 

Eoscorla  v.  Thomas  (1842),  3  Q.  B.  234,  raised  the  question  of  past 
consideration  in  another  form.  The  facts  of  the  case  appear  sufficiently 
in  the  judgment  of  Lord  Dexmax,  C.  J.:  ''This  was  an  action  of 
assi;mpsit  for  breach  of  warrant}^  of  the  soundness  of  a  horse.  The 
first  count  stated  that  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendant  had  bought  of  the  defendant  a  horse  for  the  sum  of 
£30,  the  defendant  promised  that  it  was  sound  and  free  from  vice. 
And  it  was  objected  in  arrest  of  judgment  that  the  precedent  executed 
consideration  was  insufficient  to  support  the  subsequent  promise.  And 
we  are  of  opinion  that  the  objection  must  prevail.  It  may  be  taken 
as  a  general  rule  that  the  promise  must  be  co-extensive  with  the 
consideration." 

Lanipleigh  v.  Brathwait  and  the  principal  case  were  referred  to  in 
Roscorla  v.  Thomas,  and  distinguished.  The  former  of  those  cases  was 
also  discussed  and  distinguished  in  Kennedy  v.  Broun  (''Action" 
Xo.  18,  1  R.  C.  789,  800;  13  C.  B.  (X.  S.)  G77,  740;  32  L.  J.  C.  P. 
137,  148). 

In  Kaye  v.  Dutton  (1844),  7  Man.  &  Gr.  807,  13  L.  J.  C.  P.  183. 
there  was  an  agreement,  from  which  it  appeared  that  the  plaintiff  had 
joined  in  a  bond  as  a  collateral  security  for  tlie  mortgage  a<lvanced  to  A. 
©n  the  mortgage  of  certain  premises,  and  had  been  compelled  to  jiay  a 
portion  of  it;  that  the  defendant  had  undertaken  the  management  of 
A. 's  affairs,  had  repaid  the  plaintiff  part  of  the  money  so  paid  and 
agreed  to  pay  him  the  residue  out  of  the  proceeds  of  the  mortgaged 
property  when  sold,  and  in  the  mean  time  to  appropriate  the  rents  of  the 
premises  to  the  payment  of  the  same  sum  as  that  for  which  the  plaintiff 
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had  a  lien  on  the  said  premises;  tliat  at  the  defendants'  request  the 
jjlaintitt'  had  released  and  conveyed  his  interest  to  B.  &  C,  reserving 
a  lien  on  the  property  as  aforesaid  ;  and  that  in  consideration  of  the 
above-mentioned  payment  by  the  plaintiff,  and  release  and  conveyance  of 
his  interest  to  B.  and  C,  the  defendant  promised  to  repay  him  the  same 
with  interest  out  of  the  proceeds  of  the  premises  when  sold,  and  in  the 
mean  time  to  appropriate  in  liquidation  of  the  same.  The  defendant 
did  not  appropriate  the  rents.  Judgment  went  for  the  defendant  on 
the  ground  that  "  the  payment  of  the  money  by  the  plaintiff  would  be 
no  consideration  for  the  defendant's  promise;  and  the  alleged  release 
and  conveyance  was  again  no  consideration,"  for  the  plaintiff  did  not 
actually  part  with  anything.  Tindal,  C.  J.,  in  delivering  judgment, 
observed  (7  Man.  &  Gr.  p.  815),  "Where  the  consideration  is  one  from 
which  a  promise  is  by  law  implied,  then  no  express  promise,  made  in 
respect  of  that  consideration  after  it  has  been  executed,  differing  from 
that  which  by  law  could  be  implied,  can  be  enforced.  But  those  cases 
(cited  by  the  defendant,  Rosco)ia  v.  Thomas  and  others),  may  have 
proceeded  on  the  principle  that  the  consideration  was  exhausted  by 
the  jjromise  implied  by  law,  from  the  very  execution  of  it;  and  conse- 
quently, any  promise  made  afterwards  must  be  nudum  pactum,  there 
remaining  no  consideration  to  support  it.  But  the  case  may  perhaps 
be  different  where  there  is  a  consideration  from  which  no  promise 
would  be  implied  by  law;  that  is,  where  the  party  suing  has  sustained 
a  detriment  to  himself  or  conferred  a  benefit  on  the  defendant  at  his 
request,  under  circumstances  which  would  not  raise  any  implied  prom- 
ise." The  Lord  Chief  Justice  expressly  forbore  from  expressing  any 
opinion  on  the  validity  of  a  subsequent  promise  made  for  such  a  con- 
sideration. In  Elderton  v.  Emniens  (1847),  4  C.  B.  479,  at  p.  496, 
Maule,  J.,  observed:  "An  executed  consideration  will  sustain  only 
such  a  i^romise  as  the  law  will  imply." 

Where  A.  having  performed  gratuitously  services  for  B.  received 
from  him  a  promissory  note,  with  the  understanding  that  he  should 
accept  it  not  only  as  a  gift  for  what  was  past,  but  also  as  remuneration 
for  future  services  to  B.,  it  was  held  that  there  was  no  consideration 
for  the  note,  the  past  service  being  gratuitous,  and  there  being  no  con- 
tract binding  on  A.  to  perform  future  services,  although  he  actually 
performed  them.  Huhe  v.  Hulse  (1856),  17  C.  B.  711:  25  L.  J.  C.  R 
177.  A  similar  decision  was  given  in  Fourtales  Gorgier  v.  Morris 
(1860),  7  C.  B.  (N.  S.)  588,  29  L.  J.  C.  P.  208. 

Perhaps  the  affirmative  of  the  doctrine  that  a  consideration  moving 
at  the  request  of  the  promisor  will  support  a  subsequent  promise  is 
more  correctly  expressed,  and  the  effect  of  the  dicta  and  decisions 
summed  up  in  the  following  statement  of  the  late  Lord  Justice  Bowen; 
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^'The  fact  of  a  past  service  raises  an  implication  that  at  the  time  it 
was  rendered  it  was  to  be  paid  for;  and  if  it  was  a  service  which  was  to 
be  paid  for,  when  yon  get  in  the  subsequent  document  a  promise  to  pay, 
tliat  promise  may  be  treated  either  as  an  admission  which  evidences  or 
as  a  positive  bargain  which  fixes  the  amount  of  that  reasonable  remun- 
eration OB  the  faith  of  which  the  service  was  originally  rendered."  In 
re  Casey,  Stewart  v.  Casey  (1892),  1  Ch.  at  p.  115,  61  L.  J.  Ch.  at 
p.  06. 

AMERICAN  NOTES. 

"  A  past  consideration  will  not  support  a  promise,  for  it  confers  no  benefit 
on  the  promisor,  and  involves  no  detriment  to  the  promisee  in  respect  of  his 
promise."  Lawson  on  Contracts,  §  108;  Bostoti  v.  Dodge,  1  Blackford  (Indi- 
ana), 19  ;  12  Am.  Dec.  205  (a  promise  to  pay  for  improvements  made  by  tlie 
plaintiff  upon  government  land  which  the  defendant  had  purchased  from  the 
United  States  after  the  improvements  had  been  made)  ;  Ludlow  v.  Hardy,  38 
Michigan,  690 ;  Osier  v.  Hobbs,  38  Arkansas,  215 ;  Wilso7i  v.  Edmunds,  24  New 
Hampshire,  517 ;  Chamberlin  v.  Whitford,  102  Massachusetts,  448 ;  Carson  v. 
Clark,  1  Scammon  (Illinois),  113;  Bartholomew  v.  Jackson,  20  Johnson  (New 
York),  28;  11  Am.  Dec.  237;  Bulkleij  v.  Landon,  2  Connecticut,  404 ;  Allen 
v.  Bryson,  67  Iowa,  .591. 

So  no  obligation  arises  to  pay  for  friendly  services  previously  rendered. 
James  V.  0'Driscoll,2  Bay  (So.  Car.),  101 ;  1  Am.  Dec.  632;  Bartholomew  v. 
Jackson,  supra,  —  a  leading  case,  where  the  services  (valued  at  fifty  cents) 
consisted  in  the  removal  of  a  stack  of  wheat  from  a  field  in  order  to  save  it 
from  fire.  In  the  former  case  the  Court  said  "  It  would  be  doing  violence 
to  some  of  the  kindest  and  best  eft'usions  of  the  heart  to  suffer  them  afterward 
to  be  perverted  by  sordid  avarice.  Whatever  dift'erences  may  arise  among 
men,  let  these  meritorious  and  generous  acts  remain  lasting  monuments  of  the 
good  offices  intended  in  the  days  of  good  neighbourhood  and  friendship,  and 
let  no  after  circumstance  ever  tarnish  or  obliterate  them  from  the  recollection 
of  the  parties." 

This  doctrine  has  been  applied  where  a  mortgagor  of  a  homestead  prom- 
ised after  default  to  pay  rent,  the  mortgage  being  void  because  imperfectly 
executed  by  the  wife,  Strauss  v.  Harrison,  79  Alabama,  324  ;  and  so  where  a 
son  promised  to  pay  his  father's  debts.  Cook  v.  Bradley,  7  Connecticut,  .57  ; 
18  Am.  Dec.  79  ;  or  a  father  promised  to  pay  his  son's,  Freeman  v.  Rohinsnu. 
38  New  Jersey  Law,  383 ;  20  Am.  Rep.  399,  citing  the  principal  ca.se,  and  ob- 
serving:  "It  has  also  been  approved  and  made  the  basis  of  judicial  decision 
-quite  generally  by  the  Courts  in  this  country."  So  the  promise  of  a  luisl>and 
to  carry  out  his  dead  wife's  wish.  Schnell  v.  Nell,  17  Indiana,  29;  79  Am. 
Dec.  453.  So  a  promise  by  fatlier  to  mother  on  her  deathbed  that  their  child 
should  have  a  certain  property  will  not  support  a  deed  thereof.  Peek  v.  Peek, 
77  California,  106;  II  Am.  St.  lU'p.  244,  citing  Lloyd  v.  Fidlon,  i)l  United 
States,  484. 

"  A.  promisp  nnder  a  sense  of  moral  oliligation  either  of  benefits  received 
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or  of  duties  of  honour,  conscience,  or  friendsliip,  is  not  made  upon  a  sufficient 
consideration,  and  is  not  binding."  Lawson  on  Contracts,  §  100,  citing  the 
principal  case  ;  Mills  v.  Wyman,  3  Pickering  (Massacliusetts),  208;  ShepanI  v. 
Rhodes,  7  Rhode  Island,  470;  84  Am.  Dec.  573;  Cobb  v.  Cowdery,  iO  Ver- 
mont, 2.") ;  94  Am.  Dec.  370 ;  Updike  v.  Titus,  2  Beasley  (New  Jersey  Equity), 
151;  ^Wine// V.  iVe/Z,  17  Indiana,  29;  79  Am.  Dec.  453;  Porterfield  v.  Butler, 
47  Mississippi,  1G5;  12  Am.  Rep.  329,  citing  the  principal  case;  Warren  v. 
Whitney,  24  Maine,  561 ;  41  Am.  Dec.  406 ;  Gordon  v.  Gordon,  56  Xew  Hamj>- 
shire,  170;  Philpot  v.  Gruminger,  14  Wallace  (U.  S.  Supr.  Ct.),  570;  EhJe  v. 
Judson,  24  Wendell,  97 ;  Schroeder  v.  Fink,  60  Maryland,  436  ;  Turlington  v. 
Slaughter,  54  Alabama,  195.  A  different  doctrine  was  held  in  a  few  early 
cases,  and  was  adhered  to  in  Lycoming  v.  Union,  15  Pennsylvania  St.  166;  53 
Am.  Dec.  575. 

In  Gray  v.  Harnil,  82  Georgia,  375 ;  6  Lawyers'  Rep.  Annotated,  72,  a  part- 
ner after  dissolution  agreed  to  allow  the  other  partner  a  certain  sum  for  his 
services  rendered  necessary  by  the  promisor's  drunkenness  while  in  the  firm. 
This  was  held  valid  under  the  Georgia  Code,  but  it  was  conceded  that  it 
would  have  been  invalid  at  common  law. 

This  doctrine  was  applied  in  Chadicick  v.  Knox,  31  Xew  Hampshire,  226  ; 
64  Am.  Dec.  329,  an  action  for  services  and  expenses  in  procuring  a  pardon 
for  a  convict,  but  not  at  his  request.  The  Court  said  :  "  It  is  settled  that  no 
man  can  do  another  an  unsolicited  kindness  and  make  it  a  matter  of  claim 
against  him  ;  and  it  makes  no  difference  whether  the  act  was  done  from  mere 
good-will,  or  in  the  expectation  of  compensation.  Unless  the  party  benefited 
has  done  some  act  from  which  his  assent  to  pay  for  the  service  may  be  fairly 
inferred,  he  is  not  bound  to  pay.  .  .  .  It  is  a  general  rule  too  that  a  past  con- 
sideration is  not  a  valid  foundation  of  a  contract  or  pronTlse,  unless  the  act 
has  been  done  at  the  request  of  the  party  benefited,  and  of  whom  payment  is 
claimed."  Citing  Reason  v.  Wirdnam,  1  C.  &  P.  434;  Alexander  y.  Vane,  1  M. 
&  W\  511 ;  Parker  v.  Crane,  6  Wendell  (New  York),  647.  See  Davidson  v. 
Gas  Light  Co.,  99  New  York,  566;  Milliken  v.  Teleg.  Co.,  110  New  York, 
405. 

In  the  very  late  case  of  Ferguson  v.  Harris,  39  South  Carolina,  323  ;  39  Am. 
St.  Rep.  731,  it  was  held  that  a  moral  obligation  to  pay  money  or  perform  a 
duty  is  a  good  consideration  for  a  subsequent  express  promise  to  do  so,  even 
if  there  was  originally  no  legal  obligation  to  perform,  and  this  was  applied  to 
a  married  woman's  note  given  for  materials  used  in  the  construction  of  a 
house  on  her  separate  land.  The  Court  remark  :  "  It  is  earnestly  urged  how- 
ever that  a  mere  moral  obligation  is  not  sufficient  to  constitute  a  valid  con- 
sideration for  an  agreement  to  pay  money,  unless  such  moral  obligation  rests 
upon  a  previous  legal  obligation,  the  power  to  enforce  which  has  been  lost  by 
reason  of  some  positive  rule  of  law.  It  must  be  admitted  that  the  weight  of 
modern  authority  elsewhere  does  not  seem  to  support  the  rule  invoked.  •  .  . 
The  new  departure,  as  it  may  be  called,  seems  to  rest  upon  a  learned  note  to 
the  case  of  Wennall  v.  Adney,  3  Bos.  &  P.  349.  It  seems  to  me  however  that 
a  more  correct  view  of  the  law  is  presented  in  a  note  to  the  case  of  Comstock 
V.  Smith,  7  Johns.  86.  .   •  .  The  remark  made  by  Lord  Denman  in  Eastwood 
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V.  Kenyon,  11  Ad.  &  PL  4o8,  that  the  doctrine  for  which  I  am  contending 
'  would  annihilate  the  necessity  for  any  consideration  at  all,  inasmuch  as  the 
mere  fact  of  giving  a  promise  creates  a  moral  obligation  to  perform  it,'  is 
more  specious  than  sound,  for  it  entirely  ignores  the  distinction  between  a 
promise  to  pay  money  which  the  jiromisor  is  under  a  moral  obligation  to  pay 
and  a  promise  to  pay  money  which  the  promisor  is  under  no  obligation,  either 
legal  or  moral,  to  pay.  It  seems  to  me  that  the  cases  relied  upon  to  establish 
the  modern  doctrine,  so  far  as  my  examination  of  them  has  gone,  ignore  the 
distinction  pointed  out  in  the  note  to  Comslock  v.  Smith,  7  Johns.  86,  above 
cited,  between  an'  express  promise  and  an  implied  promise  resting  merely  on 
a  moral  obligation,  for  while  such  obligation  does  not  seem  to  be  sutticient 
to  support  an  implied  promise,  yet  it  is  sufficient  to  support  an  express  prom- 
ise." To  this  case  in  39  Am.  St.  Rep.  735,  is  appended  a  very  excellent  note 
on  the  subject,  citing  the  principal  case,  and  saying  that  "  in  this  country  the 
prevailing  doctrine  is  in  accord  with  the  doctrine  announced  in  the  later 
English  cases.'" 


Section  II.  —  Capacity. 

No.  4  — WAEWICK   v.   BKUCE. 

(BEUCE   V.   WARWICK,  Ex.  Ch.  in  error.) 
(1813,  1815.) 

RULE. 

At  common  law  tlie  contract  of  an  infant  is  not  void  ah 
initio,  but  is  voidable  by  him  at  his  option.  And  where 
the  contract  has  been  in  part  executed  by  the  infant,  and 
is  for  his  benefit,  he  may  sue  upon  it. 

Warwick  (an  Infant),  by  J.  Monteith,  his  next  Friend  v.  Bruce. 
(Bruce  v.  Warwick,  Ex.  Ch.in  error.) 

2  M.  &  S.  205-210;  6  Taunt.  118-120  (s.  c.  14  \\.  R.  634). 

Contract.  —  Infant.  —  Consideration  in  paft  executed. 

Defendant  on  the  12th  of  October  agreed  to  sell  to  plaintiff  (an  [205] 
infant)  all  the  potatoes  then  growing  on  three  acres  at  so  nuich  per 
acre,  to  be  dug  up  and  carried  away  by  the  plaintiff,  and  jilaiiitiff  paid  £40  to 
defendant  under  the  agreement,  and  dug  a  part  and  carried  away  a  part  of 
those  dug,  but  was  prevented  by  the  defendant  from  digging  and  carrying 
away  the  residue.  Held,  that  he  was  entitled  to  recover  for  this  breach  of 
the  agreement. 
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Assumpsit;  the  plaintiff  declares  that  on  the  12th  of  October, 
1812,  &c.,  at  the  request  of  the  defendant,  he  agreed  to  buy  of  the 
defendant,  and  the  defendant  agreed  to  sell  to  him  all  the  potatoes 
then  growing  on  three  acres  and  a  half  of  land  of  the  defendant,  at  the 
rate  or  price  of  £25  per  acre,  and  so  in  proportion  for  the  half  acre, 
amounting  to  the  sum  of  £87  lO.s.,  to  be  dug  up  and  carried  away 
by  the  plaintiff,  and  to  be  paid  for  by  him  as  hereinafter  mentioned  ; 
and  in  consideration  thereof,  and  also  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  then  and  there  paid  to  the 
defendant  the  sum  of  <£40  in  part  payment  of  the  said  price,  and 
then  and  there  promised  the  defendant  to  dig  up  and  carry  away 
the  potatoes,  and  to  pay  the  defendant  the  residue  of  the  price 
agreed  on,  on  the  first  half  of  the  potatoes  being  taken  and  cleared 
from  the  land,  the  defendant  then  and  there  undertook  and  promised 
the  plaintiff  to  suffer  and  permit  him  to  dig  up  and  carry  away  the 
potatoes.  And  then  the  plaintiff  avers  that  he  did  afterwards  dig 
up  a  part  of  the  potatoes,  and  carry  away  a  part  of  those  which 
were  so  dug,  and  was  ready  and  willing,  and  offered  to  dig  up  and 
carry  away  the  residue  and  to  pay  the  defendant  the  residue  of  the 
price  agreed  on ;  but  the  defendant  did  not  nor  would  suffer  him 
to  dig  up  or  carry  away  any  more ;  on  the  contrary,  the  defendant 

afterwards  took  and  carried  away  a  great  part  of  the  pota- 
[*  206]  toes  so  dug   as    aforesaid,  and  converted  *  and  disposed 

thereof,  and  of  the  residue  which  were  not  dug  up  by  the 
plaintiff,  to  his  own  use.  Whereby  the  plaintiff  was  put  to  great 
trouble  and  expense  in  the  digging  up  a  part  of  the  potatoes,  and  also 
lost  all  the  profits  which  might  and  would  otherwise  have  accrued 
to  him  from  the  performance  of  the  said  promise  of  the  defendant, 
&c.  There  were  three  other  special  counts  upon  this  agreement, 
and  the  common  money  counts.  Plea,  general  issue,  and  notice  of 
set-off.  At  the  trial  before  Lord  Ellenbokough,  Ch.  J.,  at  the 
Middlesex  sittings  after  last  Term,  it  was  objected,  first,  that  this 
contract  (being  by  parol)  was  within  the  fourth  section  of  the 
Statute  of  Frauds;  and,  secondly,  that  the  plaintiff  being  an  infant 
could  not  sue  upon  it.  His  Lordsliip  overrultnl  the  first  obje'^tion, 
but  upon  the  last  he  directed  a  nonsuit,  giving  tlii^  plaintiff  leave 
to  move  to  set  it  aside. 

The  Attorney-General  accordingly  obtained  a  rule  nisi  for  that 

purpose,  and  mentioned  the  case  of  Teed  v.  Elicortliy,  14  East,  210. 

Upon  the  rule  coming  on.  Lord  Ellenbokough,  C.  J.,  after  re- 
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ferring  to  his  report,  said,  that  at  the  trial  he  had  not  sufficiently 
adverted  to  the  distinction  between  a  void  contract  and  one  which 
was  voidable  only  by  the  infant,  and  that  his  present  impression 
was  that  this  was  of  the  latter  kind  ;  and  he  mentioned  a  case  of 
Holt  V.  Ward,  2  Str.  937,  which  was  an  action  by  an  infant  for  a 
breach  of  promise  of  marriage ;  and  after  several  arguments  it  was 
held  that  it  would  lie  ;  and  although  the  argument  turned 
much  on  the  peculiar  nature  of  that  contract,  *  yet  the  [*  207] 
Court  seemed  to  have  decided  it  on  the  general  reason  of 
the  law  with  regard  to  infants'  contracts. 

Spankie  and  D.  F.  Jones,  who  showed  cause,  said,  that  Holt  v. 
Ward,  according  to  the  pleadings,  went  no  farther  than  to  show 
that  an  infant  after  he  comes  of  age  may  sue  on  a  contract  made 
with  him  while  an  infant,  and  which  is  for  his  benefit,  and  that  a 
promise  of  marriage  is  a  contract  for  his  benefit ;  but  they  endeav- 
oured to  distinguish  the  present  as  being  a  mercantile  contract ; 
and  therefore  in  Whywall  v.  Champion,  Str.  1083,  it  was  ruled 
that  the  law  would  not  suffer  an  infant  to  trade,  which  might  be 
his  undoing ;  and  for  the  same  reason  also  a  commission  of  bank- 
ruptcy shall  not  be  taken  out  against  him.  Ex  parte  Sydehotham,  1 
Atk.  146  ;  Ex  parte  Moide,  14  Ves.  603.  And  in  Com.  Dig.  Enfant, 
c.  2,  it  is  laid  down,  that  regularly  a  contract  by  an  infant,  if  it  be  not 
for  necessaries,  shall  be  void.  It  is  a  rule,  indeed,  that  infancy  is  a 
personal  privilege  of  the  infant,  and  not  to  be  set  up  by  others  who 
have  contracted  with  him  in  avoidance  of  their  contract ;  but  that  is 
only  where  the  contract  is  upon  a  consideration  executed,  or  where, 
as  Lord  Mansfield  observed  in  Zouch  v.  Parsons,  3  Burr.  1808, 
the  transaction  shows  a  semblance  of  benefit  to  the  infant  sufficient 
to  make  it  voidable  only  ;  but  where  that  is  left  in  doubt,  the 
Court  will  interpose  in  order  to  protect  him.  Now  here  the  con- 
tract is  not  upon  a  consideration  fully  executed,  nor  does  it  bear 
upon  the  face  of  it  any  such  semblance  of  benefit  to  the  infant,  but, 
on  the  contrary,  is  open  to  all  the  objections  of  being  a  trading 
contract.  In  Sechrogham  v.  Stuartson,  3  Bac.  Abr.,  In- 
fancij,  I.  3,  where  to  trespass  and  *  assault  the  defendant  [*  208] 
pleaded  a  license  from  the  plaintiff,  an  infant,  for  a  sum 
of  money,  the  Court,  upon  demurrer,  held  the  contract  to  be  abso- 
lutely void.  Upon  the  other  objection  they  insisted  that  this  was 
a  contract  or  sale  of  an  interest  in  or  concerning  land,  and  dis- 
tinguished it  from  Parker  v.  Stanjiland,  11  East,  362  ;  10  R.  Ft.  521. 
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because  there  the  crop  at  the  time  of  sale,  though  it  was  then  in 
the  ground,  had  reached  its  full  growth,  and  was  to  be  taken  up 
immediately,  and  so  the  land  was  considered  as  nothing  more  than 
a  warehouse ;  but  here  the  contract  was  at  a  season  when  the 
potatoes  had  yet  to  grow ;  and  upon  this  distinction  it  was  re- 
solved in  Emmerson  v.  Heelis,  2  Taunt.  38  ;  11  R.  R.  520,  that  a 
sale  of  growing  turnips  was  "  a  sale  of  an  interest  in  land  ; "  and 
the  same  was  held  in  Crosby  v.  Wadsworth,  6  East,  602 ;  8  R.  R. 
566. 

The  Attorney-General,  contra,  was  stopped  by  the  Court. 

Lord  Ellenborough,  Ch.  J. :  — 

As  to  the  last  objection,  if  this  had  been  a  contract  conferring 
an  exclusive  right  to  the  land  for  a  time  for  the  purpose  of  making 
a  profit  of  the  growing  surface,  it  would  be  a  contract  for  the  sale 
of  an  interest  in  or  concerning  lands,  and  would  then  fall  unques- 
tionably within  the  range  of  Crosby  v.  Wadsivorth.  But  here  is  a 
contract  for  the  sale  of  potatoes  at  so  much  per  acre ;  the  potatoes 
are  the  subject-matter  of  sale,  and  whether  at  the  time  of  sale  they 
were  covered  with  earth  in  the  field,  or  in  a  box,  still  it  was  a  sale 
of  a  mere  chattel.  It  falls,  therefore,  within  the  case  of 
[*  209]  Parker  v.  Stanyland ;  and  that  *  disposes  of  the  point  on 
the  Statute  of  Frauds.  As  to  the  other  point,  it  occurred 
to  me  at  the  trial  on  the  first  view  of  the  case,  that  as  an  infant  could 
not  trade,  and  as  this  was  an  executory  contract,  he  could  not 
maintain  an  action  for  the  breach  of  it ;  but  if  I  had  adverted  to 
the  circumstance  of  its  being  in  part  executed  by  the  infant,  for  he 
had  paid  £40,  and  therefore  it  was  most  immediately  for  his  bene- 
fit that  he  should  be  enabled  to  sue  upon  it,  otherwise  he  might 
lose  the  benefit  of  such  payment,  I  should  probably  have  held 
otherwise.  And  I  certainly  was  under  a  mistake  in  not  adverting 
to  the  distinction  between  the  cases  of  an  infant  plaintiff  or  de- 
fendant. If  the  defendant  had  been  the  infant,  what  I  ruled  would 
then  have  been  correct ;  but  here  the  plaintiff  is  the  infant,  and 
sues  upon  a  contract  partly  executed  by  him,  which  it  is  clear  that 
he  may  do.  It  is  certainly  for  the  benefit  of  infants  where  they 
have  given  the  fair  value  for  any  article  of  produce  that  they 
should  have  the  thing  contracted  for.  And  it  is  not  necessary  that 
they  should  wait  until  they  come  of  age  in  order  to  luring  the  ac- 
tion. A  hundred  actions  have  been  brought  by  infants  for  breaches 
<;f  promise  of  marriage,  and  I  am  not  aware  that  this  objection  has 
ever  been  taken  since  the  case  in  Strange. 
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Dampier,  J  :  — 

The  question  in  these  cases  does  not  so  much  depend  upon 
whether  the  consideration  is  executed,  as  in  what  manner  the  in- 
terests of  the  infant  will  be  affected  by  the  contract.  In  Knight  v. 
Stone,  Sir  W.  Jones,  164  ;  s.  c  Noy,  93,  the  Court  were  of  opinion 
that  an  infant  might  submit  to  a  reference,  because  it 
might  be  to  his  benefit ;  and  in  *  Holt  v.  Ward,  Str.  939,  [*  210] 
it  is  laid  down,  that  where  the  contract  may  be  for  the 
benefit  of  the  infant,  or  to  his  prejudice,  the  law  so  far  protects 
him  as  to  give  him  an  opportunity  of  considering  it  when  he 
comes  of  age  ;  and  it  is  good  or  voidable  at  his  election.  But 
though  the  infant  has  this  privilege,  yet  the  party  with  whom  he 
contracts  has  not ;  he  is  bound  in  all  events. 

Rule  absolute. 

Bruce  v.  Warwick.     In  Error. 

1815.  April  19.  —  A  writ  of  error  having  been  [6  Taunt.  118] 
brought   to  reverse  the   above   judgment   of   the 
Court  of  King's  Bench, 

A.  Moore,  for  the  plaintiff  in  error,  contended  that  it  ap-  [119] 
peared  by  the  record  that  this  was  a  trading  contract,  in 
wiiich  the  plaintiff,  being  an  infant,  could  not  by  law  engage  ;  for 
an  infant  could  not  by  law  be  a  trader,  it  not  being  for  his  benefit 
that  he  should  engage  in  the  risks  of  trade.  No  authority  could 
be  found,  that  an  infant  was  competent  to  engage  in  trade,  though 
he  admitted  that  upon  the  discussion  of  this  case,  the  Court  below 
had  held  that  he  was  competent  so  to  do.  Ex  parte  Sydelotham, 
1  Atk.  146.  Lord  Hakdwicke  held  that  an  infant  could  not  be  a 
bankrupt,  and  decreed  a  commission  against  him  to  be  superseded ; 
upon  the  ground,  as  it  may  be  presumed,  that  he  was  incapable  of 
being  a  trader.  Ex  parte  Moule,  14  Ves.  602,  Lord  Eldon,  Chan- 
cellor, seems  to  have  doubted  whether  a  trading  during  infancy 
was  sufficient  to  maintain  a  commission,  and  he  dwells  much  on 
the  trading,  though  far  less  in  degree,  which  took  place  after  the 
bankrupt  was  of  full  age.  Whijiv^dl  v.  Champion,  1  Str.  1083. 
Lee,  C.  J.,  held  that  goods  sent  to  an  infant  who  had  set  up  a  shop 
in  the  country,  could  not  be  recovered  for.  For  the  law  will  not 
suffer  him  to  trade,  which  may  be  his  undoing.  If  no  persons  can 
enforce  trading  contracts  against  him,  and  he  can  enforce  his  trad- 
ing contracts  against  those  with  whom  he  deals,  the  consequences 
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would  be,  that  he  might  obtain  goods  on  credit  to  any  extent,  and 
plead  infancy  as  a  defence  to  paying  for  tho-se  goods,  and  at  the 
same  time  may  sell  those  same  goods  to  others,  and  en- 
[*  120]  force  payment  for  them,  or  may  *  contract  to  sell  them  to 
others,  and  refuse  with  impunity  to  complete  his  contract. 
Littleton,  s.  259,  says,  if  any  within  the  age  of  21  years  be  bay- 
life  or  receiver  to  any  man,  &c.,  all  serve  for  nothing  and  may  be 
avoided ;  and  Lord  Coke,  Co.  Litt.  172,  a.,  remarks  thereon.  One 
under  the  age  of  21  years  shall  not  be  charged  in  any  such  account. 
And  in  another  place,  Co.  Litt.  3,  b.,  he  says,  an  infant  or  minor  is 
not  capable  of  an  office  of  stewardship  of  the  Court  of  a  manor 
either  in  possession  or  reversion.  If  his  infancy  would  be  no  bar 
to  his  maintaining  an  action  against  a  lord  who  had  contracted  to 
sell  him  a  stewardship  and  refused,  for  not  fulfilling  his  contract, 
the  judgment  would  award  him  a  compensation  for  the  loss  of  that, 
which,  if  he  had  obtained,  he  would  be  incompetent  to  perform. 

Lawes,  contra,  was  stopped  by  the  Court. 

GiBBS,  C.  J.  The  court  are  all  of  opinion  that  the  judgment  of 
the  Court  of  King's  Bench  is  perfectly  right.  It  has  been  urged 
for  the  plaintiff  in  error,  that  it  is  incumbent  on  the  defendant  in 
error  to  show  that  an  infant  can  enter  into  a  trading  contract. 
The  general  law  is  that  the  contract  of  an  infant  may  be  avoided 
or  not,  at  his  own  option.  As  to  the  case  put,  the  infant  could 
maintain  no  such  action ;  for  he  cannot  perform  the  duties  of  a 
steward,  and  the  law  would  not  compel  tlie  lord  to  make  an  una- 
vailing appointment.  If  he  had  paid  money  for  such  an  appoint- 
ment, we  doubt  not  that  he  might  recover  it  back.  On  the  whole 
we  are  of  opinion,  that  this  is  in  the  same  case  as  other  contracts 
made  by  an  infant,  which  he  may  either  avoid  or  enforce  at  his 
pleasure.  Judgment  affirmed. 

ENGLISH    NOTES. 

At  common  law  the  contract  of  an  infant  which  is  clearl}^  prejudicial 
to  him  has  been  treated  as  absolutely  void.  Baylis  v.  Dineley  (1815),  3 
M.  &  S.  477;  Reg.  v.  Lord  (1848),  12  Q.  B.  757,'  17  L.  J.  M.  C.  181.  In 
the  latter  case,  on  the  conviction  of  a  servant  (an  infant  at  the  time  of 
entering  into  the  service)  for  unlawfully  keeping  away  from  his  mas- 
ter's employment,  the  Court  said:  "An  agreement  which  compels  him 
to  serve  at  all  times  during  the  term,  but  leaves  the  master  free  to  stop  his 
work  and  his  wages  whenever  he  chooses  to  do  so,  cannot  be  considered  as 
beneficial  to  the  servant.     It  is  inequitable  and  wholly  void.      The  con- 
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victiou  must  be  quashed."  This  principle  was  followed  in  Meahln  v. 
Morris  (1884),  12  Q.  B.  D.  352,  53  L.  J.  M.  C.  72,  32  W.  R.  G61;  and 
in  Corn  v.  Matthews  (1893),  1  Q.  B.  310,  G2  L.  J.  :\r.  C.  61,  6S  L.  T. 
480;  which  decide  that  an  apprenticeship  contract  containing  a  clause 
empowering  the  master  to  suspend  wages  during  a  "turn-out"  is  un- 
reasonable, and  wholly  void.  Where  an  indenture  of  apprenticeship 
contained  an  unreasonable  clause,  the  Court  has  held  that  it  is  not 
binding  either  on  the  infant  or  on  a  parent  who  was  a  party  to  it;  and 
therefore  refused  to  enforce  it  against  a  third  party  who  induced  the 
infant  to  break  the  engagement.  Be  Francesco  v.  Bartmm  (1890), 
45  Ch.  D.  430,  63  L.  T.  438,  39  W.  E.  5.  Where  the  counsel  for  an 
infant  plaintiff  compromised  the  action  on  terms  of  non-payment  of 
costs,  the  compromise  has  been  held  not  to  be  binding  on  the  infant. 
RJiodes  V.  Sivithenbank  (1889),  22  Q.  B.  D.  577,  58  L.  J.  Q.  B. 
287,  60  L.  T.  856,  37  W.  R.  457.  An  agreement  by  which  an  infant 
in  consideration  of  a  railway  company  allowing  him  to  travel  on  special 
terms,  waived  his  right  of  claiming  any  damages  for  accidents  that 
might  happen  on  the  line,  was  held  to  be  void.  Flower  v.  London  & 
North- Western  Eailwau  Co.  (C.  A.  1894),  2  Q.  B.  65,  63  L.  J.  Q.  B. 
547,  70  L.  T.  829,  42  W.  R.  519. 

On  the  other  hand,  contracts  that  are  evidently  for  the  benefit  of  the 
infant  have  been  held  binding  on  him;  for  instance,  a  beneficial  lease. 
Maddon  v.  White  (1787),  2  T.  R.  159,  1  R.  R.  453;  an  infant's  con- 
tract of  apprenticeship,  or  a  contract  to  give  his  services  for  wages,  if 
not  unreasonable,  Leslie  v.  Fitzpatrick  (1877),  3  Q.  B.  D.  229,  47  L. 
J.  M.  C.  22,  37  L.  T.  461. 

In  Walter  v.  Everard,  1891,  2  Q.  B.  369,  60  L.  J.  Q.  B.  738,  &r) 
L.  T.  443,  39  W.  R.  676,  an  apprentice,  an  infant,  at  the  date  of  the 
deed,  was  held  liable  for  premiums,  the  apprenticeship  being  considered 
beneficial  to  him. 

In  Evans  v.  Ware,  1892,  3  Ch.  502,  62  L.  J.  Ch.  256,  67  L.  T.  285, 
an  infant  agreed,  in  consideration  of  his  employment,  not  to  enter  after 
leaving  his  master's  service,  into  the  service  of  any  of  the  master's  cus- 
tomers within  two  years.  He  left  the  master  soon  after  attaining 
majority,  and  broke  his  agreement.      He  was  restrained  by  injunction. 

In  Clements  V.  London  &  North- Western  Railway  Co.  (No.  2),  1894, 
2  Q.  B.  482,  63  L.  J.  Q.  B.  837,  70  L.  T.  896,  42  W.  R.  663,  the  Couri 
of  Appeal  held  that  an  infant  employee  of  a  railway  company  who  had 
contracted  himself  out  of  the  Employers'  Ijiability  Act  by  becoming  the 
member  of  an  insurance  society,  the  funds  of  which  were  augmented 
by  the  company  to  the  extent  of  five-sixths  of  the  premiums  payable  by 
the  members,  was  bound  by  the  agreement,  it  being  for  his  benefit. 

Contracts  for  necessaries  have  been  always  held  bir.ding  on  infants, 
vc.  vi.  —  4 
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Tliis  principle  is  specially  confirmed  by  section  1  of  the  Infant's  lielief 
Act,  1874  (37  &  38  Vict.  c.  62).  Baron  Parke  explained  the  term 
"  necessaries  "  in  Peters  v.  Fleming  (1840),  6  ^l.  &  W.  42,  at  p.  40  thus : 
^Trom  the  earliest  time  down  to  the  present  the  word  *  necessaries  '  is 
not  confined  in  its  strict  sense  to  such  articles  as  were  necessary  to  the 
support  of  life,  but  extended  to  articles  fit  to  maintain  the  particular 
person  in  the  state,  degree,  and  station  in  life  in  which  he  is."  The 
question  of  necessaries  is  a  mixed  question  of  law  and  fact.  In  Ryder 
V.  Wombicell  (1868),  L.  R.,  4  Ex.  32,  38  L.  J.  Ex.  8,  19  L.  T.  491,  17 
W.  R.  167,  the  Exchequer  Chamber  held  that  it  is  for  the  Court  to  say 
whether  from  the  station  and  circumstances  of  the  infant,  and  the  nature 
of  the  articles  in  dispute,  the  things  supplied  ave  prima  facie  such  as  a 
jury  may  reasonably  find  to  be  necessaries,  or  whether  the  plaintiff  has 
tendered  sufficient  evidence  to  show  that  they  are  necessaries  in  the 
particular  case,  though  not  generally  so.  The  Court  takes  judicial 
notice  of  the  ordinary  customs  and  usages  of  society.  The  jury  have 
then  to  say  whether  the  articles  are  in  fact  necessaries  to  the  infant  on 
the  evidence  before  them.  But  in  the  case  in  point,  the  claim  being 
for  the  price  of  expensive  solitaires,  or  shirt-sleeve  studs  set  in  dia- 
monds, the  Court  held,  —  there  being  no  evidence  that  the  articles  were 
necessaries, —  that  the  question  ought  not  to  have  been  left  to  the  jury. 
Evidence  that  the  infant  is  already  supplied  with  articles  of  the  same 
description  has  been  admitted  in  the  following  cases:  Brayshaiv  v. 
Eaton  (1839),  7  Scott,  183,  5  Bing.  N.  C.  231,  3  Jur.  222;  Barnes  v. 
Toye  (1884),  13  Q.  B.  D.  410,  53  L.  J.  Q.  B.  567,  51  L.  T.  292,  33  W. 
R.  15;  and  Johnstone  v.  Marks  (1887),  19  Q.  B.  D.  509,  57  L.J.  Q.  B. 
6,  35  W.  R.  806.  It  seems,  however,  that  the  possession  of  an  income 
by  an  infant  to  keep  himself  supplied  with  necessaries  for  ready  money 
does  not  prevent  him  from  contracting  for  necessaries  on  credit.  Burg- 
hart  V.  Hall  (1839),  4  M.  &  W.  727.  The  analogy  of  the  wife's  con- 
tract for  necessaries  (see  Dehenham,  v.  Mellon  (1880),  No.  16  of 
''  Agency,"  2  R.  C  441,  5  Q.  B.  D.  394,  6  App.  Cas.  24,  49  L.  J.  Q.  B 
497,  50  L.  J.  Q.  B.  155),  does  not  necessarily  apply.  The  question 
there  is  not  of  capacity  but  of  authority.  The  infant  is  not  bound 
by  a  deed  {Martin  v.  'Oale  (1876),  4  Ch.  D.  428,  46  L.  J.  Ch.  84. 
36  L.  T.  357,  25  W.  R.  408),  or  a  negotiable  instrument  {In  re 
SoUykoff,  Ex  parte  Margrett,  1891,  1  Q.  B.  413.  60  L.  J.  Q.  B.  339, 
39  W.  R.  337),  although  given  as  security  for  payment  of  the  price  of 
necessaries,  for  which  he  may  be  sued  independent!}-. 

With  the  exceptions  above  dealt  with,  contracts  of  infants  were  void- 
able by  the  infant  at  common  law.  They  were  divisible  into  two 
classes;  viz.  those  which  the  infant  had  to  repudiate  in  order  to  shake 
off  liability,  and  those  he  had  to  ratify  in  order  to  incur  liability. 
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Contracts  which  had  to  be  repudiated.  They  are  contracts 
which  attach  liability  to  permanent  property.  Such  as  marriage  set- 
tlements, partnerships,  shares  in  companies,  interests  in  laud,  &c.,  &c. 
These  contracts  are  left  intact  by  the  Infants'  Relief  Act,  1874.  They 
are  still  voidable;  that  is,  binding  on  the  infant  until  he  repudiates,  or 
unless  he  repudiates  within  a  reasonable  time  after  attaining  majority. 
These  contracts  may  be  considered  in  detail. 

Marriage  Settlements.  In  Field  v.  Moore  (1855),  7  De  Gex  M.  & 
G.  691,  25  L.  J.  Ch.  66,  the  Lords  Justices  in  Chancery  decided  that 
the  Court  had  no  power,  any  more  than  the  infant  had,  to  make  a  bind- 
ing settlement  for  their  infant  ward.  But,  by  the  Infants'  Marriage 
Settlement  Act,  1855  (18  &  19  Vict.  c.  43),  which  was  passed  after  the 
date  of  the  settlement  in  question  in' the  case  last  mentioned,  infants 
may,  with  the  sanction  of  the  Court,  make  valid  settlements  of  realty 
and  personalty  on  marriage.  If  not  made  with  the  sanction  of  the 
Court,  they  are  voidable.  The  infant  may  confirm  tl>e  settlement  on 
attaining  majority.  Davies  v.  Daoies  (1870),  L.  R.,  9  Eq.  468,  39  L. 
J.  Ch.  343.  There  a  female  infant,  on  her  marriage,  settled  two  rever- 
sionary interests  in  personalty  on  the  trusts  of  the  settlement.  She 
survived  her  husband,  and  while  a  widow  one  fund  fell  into  possession 
and  was  paid  to  the  trustees  to  be  held  upon  the  trusts  of  the  settle- 
ment. Before  the  other  fund  fell  in,  she  became  in.sane.  It  was  held, 
that  she  had  confirmed  the  settlement  in  toto  ;  and  the  second  fund 
would  be  subject  to  the  trusts  of  the  settlement.  In  Duncan  v.  Dixon 
(1890),  44  Ch.  D.  211,  59  L.  J.  Ch.  437,  62  L.  T.  319,  38  W.  R.  700, 
the  Court  held  that  the  Infants'  Relief  Act  did  not  affect  marriage  set- 
tlements of  infants,  which  remain  voidable.  Should  it  be  desired  to 
shake  off  liability  under  such  a  settlement,  he  must  repudiate  it  within 
a  reasonable  time  after  attaining  majority.  Carter  v.  Silber,  1892.  2 
Ch.  278,  61  L.  J.  Ch.  401,  66  L.  T.  473.  See  also  Edwards  v.  Carter, 
1893,  A.  C.  360,  63  L.  J.  Ch.  100,  69  L.  T.  153,  and  In  re  Jones, 
Farrington  v.  Forrester,  1893,  2  Ch.  461,  62  L.  J.  Ch.  996,  69 
L.  T.  45. 

Shares  in  Conrpanies.  An  infant  will  not  be  ])ut  on  the  list  of 
contributories.  On  an  order  for  winding  up  (pending  tlie  infancy), 
the  name  of  the  transferor  will  be  substituted  for  that  of  the  infant. 
Cappeis  Case,  In  re  China  Steamship)  and  Lahuan  Coal  Co.  (1868), 
L.  R.,  3  Ch.  458;  In  re  Asiatie  Banking  Corporation,  Sgnion's  Case 
(1870),  L.  R.,  5  Ch.  298,  39  L.  J.  Ch.  461;  In  re  Royal  Copper  Mines 
of  Cobre  Co.,  Weston's  Case  (1870),  L.  R.,  5  Ch.  614,  39  L.  J.  Ch.  753; 
In  re  Contract  Corporation,  Baker'' s  Case  (1872),  L.  R.,  7  Ch.  115,  41 
L.  J.  Ch.  275.  But  after  the  infant  has  attained  21  before  an  order  is 
made  for  winding  i:p,  h.'  is  lial'le  to  bi'  sued  for  calls  on  the  shares  and 
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to  be  put  on  the  list  of  contributories  unless  the  infant  has  rei)U(Iiatefl 
the  shares  within  a  reasonable  time  of  attaining  majority.  In  re  Nor- 
wegian Charcoal  Iron  Co.,  Mitchell's  Case  (1870),  L.  E,.,  9  Eq.  363,  39 
L.  J.  Ch.  199;  In  re  Blakely  Ordnance  Co.,  LumsdevJs  Case  (1869),  L. 
R.,  4  Ch.  31;  In  re  Constantinople  and  Alexandra  Hotels  Co.,  Ehbett's 
Case  (1870),  L.  R.,  5  Ch.  302,  35  Beav.  349,  39  L.  J.  Ch.  679. 

Partnershijis.  An  infant  is  not  liable  for  the  firm's  debt  during  in- 
fancy, but  he  cannot  claim  to  share  profits  without  contributing  to  the 
loss.  On  coming  of  age,  he  should  repudiate,  or  he  will  have  to  pay 
the  debts  contracted  since  his  majority.  Goode  v.  Harrison  (1821),  5 
B.  &  Aid.  147. 

Interests  in  Land.  In  Evelyn  v.  Chichester  (1765),  3  Burr.  1717, 
an  infant  lessee  continuing  in  possession  of  the  premises  after  majority, 
was  held  liable  for  arrears  of  rent  incurred  during  his  infancy.  In 
Lemioriere  v.  Lanr/e  (1879),  12  Ch.  D.  675,  an  infant  who  had  taken 
the  lease  of  a  furnished  house  by  misrepresenting  his  age,  was  held  not 
liable  for  use  and  occupation ;  and  the  lease  was  avoided.  In  Whitting- 
ham  V.  Murdy  (1889),  60  L.  T.  956,  an  infant  bought  a  plot  of  freehold 
land  from  a  building  society  and  paid  the  instalments  for  four  years  and 
a  half  after  coming  of  age.     He  was  held  bound  by  his  contract. 

Contracts  to  be  ratified.  Such  contracts  are  difficult  to  bring 
under  any  one  designation,  but  are  best  described  as  contracts  to  do 
single  acts,  such  as  a  promise  to  marry,  a  contract  of  sale,  hire,  &c. 
Lord  Tenterden's  Act  (9  Geo.  IV.  c.  14)  required  ratification  of  such 
contracts  to  be  in  writing.  If  an  infant  paid  part  or  the  whole  of  the 
consideration,  he  could  enforce  it  against  the  other  party.  Warwick  v. 
Bruce  (principal  case,  ante)  ;  and  if  the  other  party  wholly  or  partially 
executed  his  part,  the  sum  so  paid  by  the  infant  could  not  be  recovered 
back.  For  instance,  a  premium  paid  for  a  partnership  {Ex  parte 
Taylor  (1858),  8  De  G.  M.  &  G.  254),  or  for  a  lease  {Holmes  v.  Blogg 
(1817),  8  Taunt.  35,  508,  2  Moore,  552,  19  R.  E.  445),  could  not  be 
recovered  back.  In  Valentine  v.  Canali  (1890),  24  Q.  B.  D.  166,  59 
L.  J.  Q.  B.  74,  61  L.  T.  731,  38  W.  R.  331,  it  was  held  that,  notwith- 
standing the  Infants'  Relief  Act,  1874  (37  and  38  Vict,  c.62),  an  infant 
could  not  recover  the  amount  paid  by  him  for  furniture  contained  in  a 
house  occupied  by  him. 

The  Infants'  Relief  Act,  1874,  sect.  1,  renders  all  contracts  for  the 
repayment  of  money  lent  or  to  be  lent  or  for  goods  supplied  or  to  be 
supplied  (other  than  contracts  for  necessaries),  and  all  accounts  stated 
with  infants  absolutely  void.  By  section  2,  "No  action  shall  be 
brought  whereby  to  charge  any  person  u|»on  any  promise  made  after 
full  age  to  pay  any  debt  contracted  during  infancy,  or  upon  any  rati- 
fication made  after  full  age  of  an}'  promise  or-  contract  made   during 
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infancy,  whether  there  shall  or  shall  not  be  any  new  consideration 
for  such  promise  or  ratification  after  full  age."  A  contract  made  b}' 
way  of  compi'omise  is  none  the  less  a  ratification.  Smith  v.  King 
(1892),  2  Q.  B.  543,  67  L.  T.  420,  40  W.  E.  542.  There  a  defendant 
who  was  sued  for  a  debt  contracted  during  infancy  compromised  the 
action  by  giving  a  bill  for  a  part  of  the  alleged  debt.  It  was  held  that 
he  could  not  be  sued  upon  the  bill  by  a  plaintiff  who  had  notice  of  the 
circumstances. 

A  promise  of  marriage  made  during  infancy  is  void  by  section  1,  and 
the  infant  cannot  be  sued  on  its  ratification  after  coming  of  age.  Cox- 
head  V.  MidUs  (1878),  3  C.  P.  D.  439,  47  L.  J.  C.  F.  761,  39  L.  T.  349. 
It  is  for  the  jury  to  decide  whether  tlie  contract  alleged  to  have  been 
made  after  majority  is  ratification  of  the  old  contract  or  a  new  con- 
tract. Northcote  v.  Douyhttj  (1879),  4  C.  P.  D.  385;  Ditcham  v. 
War  rail  (1880),  5  C.  P.  D.  410,  49  L.  J.  C.  P.  688,  43  L.  T.  286, 
29  W.  R.  59;  Holmes  v.  Brievley  (1888),  W.  K.  158.  A  new  contract 
of  service  upon  the  terms  of  an  engagement  contracted  during  infancy 
has  been  held  to  be  implied  from  continuance  of  the  service  for  four 
years  after  coming  of  age.      Brown  v.  Harj^er  (1893),  68  L.  T.  488. 

By  the  Infants'  Loan  and  Betting  Act,  1892  (55  Vict.  c.  4),  sect.  5, 
all  agreements  and  instruments  (even  negotiable  ones)  made  for  the 
payment  of  money  advanced  during  infancy  are  absolutely  void. 

An  infant  cannot  be  adjudicated  a  bankrupt.  Ex  parte  Jones,  In  re 
Jones  (1881),  18  Ch.  D.  109,  50  L.  J.  Ch.  673,  29  W.  R.  747. 

An  infant  will  not  be  allowed  to  take  advantage  of  his  own  fraud. 
If  by  misrepresenting  his  age  he  has  obtained  money  or  other  prop- 
erty, he  is  not  liable  as  on  a  contract,  Lampriere  v.  Lange  (supra), 
but  he  must  restore  the  money  or  property.  Clarke  v.  Cohley  (1789), 
2  Cox,  173,  2  R.  R.  25.  So  where  an  infant  beneficiarj-  induces 
the  trustees  by  such  misrepresentation  to  pay  over  a  fund  to  him,  he 
cannot  afterwards  charge  them  with  a  breach  of  trust.  Cory  v.  Gertcken 
(1816),  2  Madd.  40,  17  R.  R.  180;  Overton  v.  Bannister  (1844),  3 
Hare,  503. 

An  infant  may  exercise  a  power,  although  coupled  with  an  interest, 
where  an  intention  appears  that  it  should  be  exercised  during  infancy. 
In  re  Cardross's  Settlement  (1878),  7  Ch.  D.  728,  47  L.  J.  Ch.  327. 

In  Taylor  v.  Johnstone  (1880),  19  Ch.  D.  603,  51  L.  J.  Ch.  879,  a  gift 
by  an  infant  of  twenty  years  of  age,  of  business  habits,  made  some  time 
before  his  death,  was  upliidd,  in  absence  of  proof  of  undue  influence. 

AMERICAN  NOTES. 

Formerly  a  distinction  was  recognized  in  this  country  between  void  con- 
tracts and  voidable  cojitracts  of  an  infant.     Some  were  deemed  absolutely 
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void  without  disaffirmance  at  majority,  while  othei-s  were  deemed  binding 
unless  so  disaffirmed.  Tt  was  held  at  an  early  day  that  where  the  Court  can 
see  that  a  contract  is  for  the  benefit  of  an  infant  it  is  binding ;  where  it  can 
see  that  it  is  to  his  prejudice  it  is  void ;  where  it  is  uncertain,  it  is  only  void- 
able. This  rule  is  approved  by  Story,  U  S.  v.  Buinhridge,  1  Mason,  82  ;  and 
by  Kent,  2  Commentaries,  2-36;  and  lately  in  Grew  v.  Wilding,  59  Iowa,  670; 
44  Am.  Rep.  696.  See  Browne  on  Domestic  Relations,  107  ;  Lawson  on  Con- 
tracts, §  180.  The  latter  writer  is  of  opinion  that  there  are  serious  difficulties 
in  the  way  of  a  Court's  determining  whether  a  contract  was  for  the  benefit  or 
to  the  detriment  of  an  infant,  and  that  it  is  better  to  leave  it  to  him  to  say 
whether  it  shall  bind  him  or  not. 

But  the  modern  doctrine  pronounces  all  an  infants'  contracts,  except  those 
specially  excepted  and  those  void  as  between  adults,  voidable  only.  Harner 
V.  Dipple,  31  Ohio  St.  72;  27  Am.  Rep.  496;  Oiven  v.  Long,  112  Massachu 
setts,  403;  Curtin  v.  Patten,  11  Sergeant  &  Rawle  (Pennsylvania),  305  ;  Hinely 
V.  Margaritz,  3  Barr  (Pennsylvania),  428 ;  Patchin  v.  Cromach,  13  Vermont,  330 , 
Vaughn  v.  Parr,  20  Arkansas,  600 ;  Shropshire  v.  Burns,  46  Alabama,  108 , 
Fetroio  v.  Wiseman,  40  Indiana,  148 ;  Fonda  v.  Van  Home,  15  Wendell  (New 
York),  631;  30  Am.  Dec.  77;  Scott  v.  Buchanan,  11  Humphreys  (Tennessee), 
468;  Cole  \.  Pennoyer,  14  Illinois,  158;  Cunnnings  \.  Powell,  8  Texas,  80 ; 
Mustard  V.  Wohlford's  Heirs,  15  Grattan  (Virginia),  329;  76  Am.  Dec.  209; 
Breckenridge's  Heirs  v.  Ormsby,  1  J.  J.  Marshall  (Kentucky),  236  ;  American 
Mart.  Co.  of  Scotland  v.  Wright  (to  appear,  Alabama).  In  Engleberl  v.  Pril- 
chelt  (Nebraska),  26  Lawyers'  Rep.  Annotated,  177,  the  Court  said :  '•  The 
reported  decisions,  especially  the  older  ones,  abound  with  grave,  learned,  and 
lengthy  discussions  of  the  question  as  to  whether  the  contracts  of  an  infant  are 
void  or  voidable ;  and  there  are  respectable  authorities  which  hold  that  certain 
contracts  of  an  infant  made  under  certain  circumstances,  are  absolutely  void  • 
but  we  think  that  the  better  rule,  and  the  one  supported  by  the  weight  of  au 
thority,  is  that  all  contracts  of  an  infant,  except  those  for  necessaries,  are  void- 
able by  the  infant,  at  his  election,  within  a  reasonable  time  after  he  becomes 
of  age."     Citing  Irvine  v.  Irvine,  9  AVallace  (U.  S.  Supr.  Ct.),  617. 

An  infant's  deed  is  voidable  only.  Dnlph  v.  Hand,  156  Pennsylvania  State, 
91 ;  36  Am.  St.  Rep  25 ;  Logan  v.  Gardner,  136  Pennsylvania  State,  588  ;  20 
Am.  St.  Rep.  939 ;  Searcey  v.  Hunter,  81  Texas,  644 ;  26  Am.  St.  Rep.  837. 
The  different  views  are  discussed  by  Strong,  J.,  in  Irvine  v.  Irvine,  9  "Wallace 
(U.  S.  Supr,  Ct.),  627.  See  Craig  v.  Van  Behher,  100  :Missouri,  584  ;  18  Am. 
St.  Rep.  569,  and  note,  573,  582.  But  his  deed  without  consideration  was 
held  void,  in  Swafford  v.  Ferguson,  3  Lea,  292 ;  31  Am.  Rep.  639 ;  Robinson 
V.  Coulter,  90  Tennessee,  705 ;  25  Am.  St.  Rep.  708 ;  Engelbert  v.  Pritchett, 
supra. 

An  infant's  mortgage  with  a  power  of  sale  is  voidable  only.  Askey  v. 
Williams,  74  Texas,  294 ;  5  Lawyers'  Rep.  Annotated,  176  ;  Tucker  v.  More- 
land,  10  Peters  (U.  S.  Supr.  Ct.),  58.  So  oi  his  bond  for  the  purchase  price  of 
land.    Smith  v.  Henkel,  81  Virginia,  524. 

But  an  infant's  power  of  attorney  to  sell  lands  is  absolutely  void.  Lawrence 
V.  McArter,  10  Ohio,  37;  Pyle  v.  Cravens,  4  Littell  (Kentucky),  18;  Fairbanks 


K.  (J.  VOL.  VI. J  SKCT.   il. — GAI'ACITY.  55 

No.  4.  —  Warwick  v.  Bruce  (Bruce  v.  Warwickj .  —  Notes. 

V,  Snow,  145  Massachusetts,  153;  1  Am.  St.  Rep.  -l-il] ;  Fonda  v.  Van  Home, 
15  Wendell  (New  York),  651  ;  30  Am.  Dec.  77  ;  Knox  v.  Flack;  22  Pennsyl- 
vania State,  337. 

The  principal  case  is  cited  in  Schouler  on  Domestic  Relations,  p.  575,  and 
the  subject  is  there  fully  discussed,  the  author  coming  to  the  conclusion  tJiat 
"  The  strong  tendency  of  the  modern  cases  is  to  regard  all  contracts  of  infants 
as  voidable  only,  and  thus  almost  to  obliterate  the  ancient  distinction  of  void 
and  voidable  contracts  altogether."     (P.  536.) 

In  Johnson  v.  Northwestern  ^"c.  Ins.  Co.,  56  Minnesota,  365 ;  26  Lawyers'  Rep. 
Annotated,  187,  it  was  held  that  where  an  infant,  seventeen  years  old,  obtains 
a  policy  of  insurance,  upon  which  he  pays  the  premium,  and  makes  several 
semi-annual  payments  during  his  minority,  but  disaffirms  the  contract  imme- 
diately upon  his  becoming  of  full  age,  and  offers  to  surrender  the  policy  to 
the  insurance  company,  and  demands  the  return  of  the  money  so  paid, 
he  can,  in  case  of  refusal,  maintain  an  action  for  its  I'ecovery.  The  Court 
said  :  — 

"But  suppose  that  the  contract  is  free  from  all  elements  of  fraud,  unfair- 
ness, or  overreaching,  and  the  infant  has  enjoyed  the  benefits  of  it,  but  has 
spent  or  disposed  of  what  he  has  received,  or  the  benefits  received  are,  as  in 
this  case,  of  such  a  nature  that  they  cannot  be  restored.  Can  he  recover  back 
what  he  has  paid?  It  is  well  settled  in  England  that  he  cannot.  This  was 
held  in  the  leading  case  of  Holmes  v.  Dlogy,  8  Taunt.  508,  approved  as  late  as 
1890,  in  Valentini  v.  Canali,  L.  R.,  '2-1  Q.  B.  Div.  166.  Some  obiter  remarks  of 
the  Chief  Justice  in  Holmes  v.  Blogg,  to  the  effect  that  an  infant  could  never 
recover  back  money  voluntarily  paid,  were  too  broad,  and  have  often  been 
disapproved,  —  a  fact  which  has  sometimes  led  to  the  erroneous  impression 
that  the  case  itself  has  been  overruled.  Corpe  v.  Overton,  10  Bing.  252  (de- 
cided by  the  same  Court),  held  that  the  infant  might  recover  back  what  he 
had  voluntarily  paid,  but  on  the  ground  that  the  contract  in  that  case  remained 
wholly  executory  on  part  of  the  other  party,  and  hence  the  infant  had 
never  enjoyed  its  benefits.  In  Chitty  on  Contracts  (vol.  1,  p.  222),  the  law  is 
stated  in  accordance  with  the  decision  in  Holmes  v.  Blogg.  Leake,  a  most 
accurate  writer,  in  his  work  on  Contracts  (page  553),  sums  up  the  law  to  the 
same  effect.  In  this  country,  Chancellor  Kent  (2  Kent  Com.  240),  and  Reeve 
in  his  work  on  Domestic  Relations  (chapters  2  and  3,  title,  '  Parent  and 
Child '),  state  the  law  in  exact  accordance  with  what  we  maj'  term  the  '  Eng- 
lish rule.'  Parsons,  in  his  work  on  Contracts  (vol.  l,p.  322),  undoubtedly 
states  the  law  too  broadly,  in  omitting  the  qualification,  '  and  enjoys  the 
benefit  of  it.'  At  least  a  respectable  minority  of  the  American  decisions  are 
in  full  accord  with  what  we  have  termed  the  '  English  rule.'  See,  among 
others,  Riley  v.  Mallory,  33  Conn.  206  ;  Adams  v.  Beall,  67  Md.  53;  Breed  v. 
Judd,  1  Gray,  455.  But  many —  perhaps  a  majority  —  of  the  American  de- 
cisions, apparently  thinking  that  the  English  rule  does  not  sufficiently  protect 
the  infant,  have  modified  it :  and  some  of  them  seem  to  have  wholly  repudi- 
ated it,  and  to  hold  that  although  the  contract  was  in  all  respects  fair  and 
reasonable,  and  the  infant  had  enjoyed  the  benefits  of  it,  yet  if  the  infant  had 
spent  or  parted  with  what  he  had  received,  or  if  the  benefits  of  it  were  of 
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such  a  nature  tliat  they  could  not  be  restored,  still  he  might  recover  back  what 
he  had  paid.  The  problem  with  the  Courts  seems  to  have  been,  on  the  one 
hand,  to  protect  the  infant  from  the  improvidence  incident  to  his  youth  and 
inexperience,  and  how,  on  the  other  hand,  to  compel  him  to  conform  to  the 
principles  of  common  honesty.  The  result  is  that  the  American  authorities  — 
at  least  the  latter  ones  —  have  fallen  into  such  a  condition  of  conflict  and  con- 
fusion that  it  is  difficult  to  draw  from  them  any  definite  or  uniform  rule.  The 
dissatisfaction  with  what  we  have  termed  the  '  English  rule '  seems  to  be 
generally  based  upon  the  idea  that  the  Courts  would  not  grant  an  infant 
relief,  on  the  ground  of  fraud  or  undue  influence,  except  where  they  would 
grant  it  to  an  adult  on  the  same  grounds,  and  then  only  on  the  same  condi- 
tions. Many  of  the  cases,  we  admit,  would  seem  to  support  this  idea.  If 
such  were  the  law,  it  is  obvious  that  thei'e  would  be  many  cases  w^here  it 
would  furnish  no  adequate  protection  to  the  infant.  .  .  .  But  if  the  con- 
tract was  free  from  any  fraud  or  bad  faith,  and  otherwise  reasonable,  except 
that  the  price  jiaid  by  the  infant  was  in  excess  of  the  value  of  what  he 
received,  his  recovery  should  be  limited  to  the  difference  between  what  he 
paid  and  what  he  received.  Such  cases  as  Medbury  v.  Walrous,  7  Hill,  110; 
Sparman  v.  Keim,  83  N.  Y.  24.5;  and  Heath  v.  Stevens,  48  N.  H.  251,  really 
proceed  upon  this  principle,  although  they  may  not  distinctly  announce  it. 
The  objections  to  this  rule  are,  in  our  opinion,  largely  imaginary,  for  we  are 
confident  that  in  practice  it  can  and  will  be  applied  by  Courts  and  juries  so 
as  to  work  out  substantial  justice." 

To  this  last  line  of  cases  may  be  added  Spicer  v.  Earl,  41  Mich.  191 ;  32  Am. 
Rep.  152. 

No.  5.  — PIKE   V.   FITZGIBBOK 

MAETIN   V.   FITZGIBBOK 
(c.  A.  1881.) 

RULE. 

By  the  general  principles  of  equity  the  contract  of  a 
married  woman  could  only  be  made  effectual  to  bind  her 
separate  estate  as  to  which  she  was  not,  at  the  date  of 
the  contract,  restrained  from  anticipation. 

Pike  V.  Fitzgibbon. 
Martin  v.  Fitzgibbon. 

17  Ch.  D.  4.54-467  (s.  c.  .50  L.  J.  Ch.  394  ;  44  L.  T.  562  ;  29   W.  R.  551.) 

Contract  of  Married  Woma)i.  —  Separate  Estate. — Restraint  on  Anticipation. 
£454]      //ieW,  by  Malins,  V.  C,  that  the  general  engagements  of  a  married 
woman  entitled  to  separate  estate  wiU  be  enforced  by  a  Court  of  Equity 
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against  such  separate  estate  as  she  has  at  the  time  when  judgment  is  given, 
including  (if  her  husband  be  then  dead)  estate  limited  to  hei  separate  use 
without  power  of  anticipation. 

Held,  on  appeal,  that  they  can  be  enforced  only  against  so  much  of  the 
separate  estate  to  which  she  was  entitled  free  from  any  restraint  on  antici- 
pation, at  the  time  when  the  engagements  w^ere  entered  into,  as  remains  at 
the  time  when  judgment  is  given,  and  not  against  separate  estate  to  which 
she  became  entitled  after  the  time  of  the  engagements,  nor  against  separate 
estate  to  which  she  was  entitled  at  the  time  of  the  engagements  subject  to  a 
restraint  on  anticipation. 

The  action  of  Martin  v.  Fitzgibbon  was  commenced  shortly  after 
the  decision  of  Vice  Chancellor  Malins  in  Pike  v.  Fitzgibbon,  14  Ch. 
D.  837 ;  49  L.  J.  Ch.  493,  whereby  it  was  declared  that  such  of  the 
separate  property  of  Lady  Louisa  Pitzgibbon  as  was  immediately 
before  the  death  of  her  husband  on  the  3rd  of  January,  1880,  and 
was  at  the  date  of  this  judgment  vested  in  her,  or  in  any  other 
person  or  persons  in  trust  for  her,  including  any  separate  property 
as  to  which  during  coverture  she  was  restrained  from  anticipation, 
was  chargeable  with  the  amount  due  to  the  plaintiffs  under  the 
covenants  contained  in  certain  indentures  of  the  20th  of  January, 
1875,  and  the  17th  of  June,  1875,  respectively,  and  with  the  plain- 
tiffs' costs  of  the  action.  The  plaintiffs  in  Martin  v.  Fitzgibbon  were 
bankers  with  whom  Lady  Louisa  Eitzgibbon  had  kept  a  separate 
account  which  had  during  her  coverture  become  overdrawn.  This 
overdrawing,  as  the  plaintiffs  alleged,  had  been  allow^ed  on  the 
ground  that  Lady  Louisa  was  known  by  them  to  have  considerable 
estates  settled  to  her  separate  use,  and  had  agreed  to  repay  the  ad- 
vances out  of  her  separate  estate.  Mr.  Fitzgibbon,  the  husband  of 
Lady  Louisa,  died  on  the  3rd  of  January,  1880.  The  main  object 
of  the  action  was  to  attach  the  life  interest  of  Lady  Louisa 
Fitzgibbon  in  considerable  estates  devised  by  the  will  of  Earl 
Clare,  under  which  Lady  Louisa,  in  1873,  became  equitable  tenant 
for  life  in  possession  for  her  separate  use,  with  a  restraint  on 
anticipation. 

The  action  of  Martin  v.  Fitzgibbon  was  heard  before  Vice- 
Chancellor  Malins  on    the  8th  of  February,  1881. 

Malins,  V.  C,  after  stating  the  facts  of  the  case,  [455] 
continued  :  — 

When  I  gave  my  judgment  in  Pike  v.  Fitzgihbov,  14  Ch.  D.  837  ; 
49  L.  J.  Ch.  493,  I  considered  it  clearly  settled  that  the  separate 
property  of  a  married  woman  is  liable  for  her  general  engagements. 
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I  then  referred  to  the  judgments  of  the  Lords  Justices  in  Picard  v. 
Hine,  L.  E.,  5  Ch.  274,  and  to  the  decree  which  declared  that  the 
separate  property  of  Mrs.  Hine  vested  in  her,  or  in  any  other  per- 
son in  trust  for  her  at  the  date  of  the  decree,  was  chargeable  with 
the  payment  of  the  sums  which  she  had  contracted  to  pay.  That 
decree  is  directed,  not  to  the  property  which  she  had  at  the  time  of 
the  contract,  but  to  the  property  which  she  had  at  the  time  of  the 
decree,  and  I  followed  that  in  Pike  v.  Fitzgihlon.  I  hold  it  to  be 
clear  that  all  separate  property  which  she  has  at  the  time  of  the 
judgment,  whether  she  had  it  at  the  time  of  the  debt  being  con- 
tracted or  not,  is  liable  to  fulfil  her  general  engagements. 

A  distinction  was  attempted  to  be  drawn  in  Pike  v.  Fitzgibbon, 
and  was  more  strongly  urged  to-day,  between  property  which  was 
settled  to  her  separate  use  without  power  of  anticipation,  and 
property  as  to  which  there  was  no  restraint  on  anticipation.  I 
entertain  no  doubt  as  to  the  law  on  this  point.  The  lady  could 
not  during  coverture  bind  the  income  of  the  Irish  estates,  which 
were  settled  on  her  for  life  with  a  restraint  on  anticipation.  But 
she  was  entitled  to  property  for  her  separate  use,  and  therefore 
could  contract  debts.  What  is  the  consequence  ?  That  all  the 
property  which  she  has  when  the  judgment  is  given  is  liable  to  pay 
those  debts.  All  I  have  to  look  at  is  —  what  property  has  she 
now  ?  I  am  not  treating  the  income  of  the  Irish  estates  as  bound 
by  a  specific  engagement,  but  I  hold  that  this,  being  property 
which  she  is  now  at  liberty  to  dispose  of,  is  bound  by  her  general 
engagements  to  pay  her  debts  out  of  any  property  she  may  after- 
wards have. 

The  judgment  of  the  Vice-Chancellor  accordingly  de- 
[*  456]  clared  that  all  the  property  of  *  Lady  Louisa  then  vested 
in  her,  or  in  any  person  or  persons  in  trust  for  her,  and 
which  immediately  before  the  death  of  her  husband  stood  limited 
to  her  separate  use  during  coverture,  including  her  life  interest  in 
the  Irish  estates  devised  by  the  will  of  Earl  Clare,  was  chargeable 
with  the  payment  of  the  moneys  due  to  the  plaintiffs.  An  inquiry 
was  directed,  what  were  the  particulars  of  the  property  comprised 
in  or  subject  to  the  above  declaration,  and  a  receiver  was  appointed 
of  the  aforesaid  property,  including  any  portion  of  the  rents  and 
profits  of  the  Irish  estates  which  but  for  this  judgment  would 
be  payable  to  Lady  Louisa. 
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Lady  Louisa  Fitzgibbon  appealed  from  this  judgment  so  far  as 
it  affected  property  subject  to  a  restraint  on  anticipation.  She 
also  appealed  from  those  parts  of  the  judgment  in  Pike  v.  Fitzgibbon, 
by  which  it  was  declared  that  any  separate  property  as  to  which 
she  was  restrained  from  anticipation  was  chargeable  with  the 
amounts  due  to  the  plaintiffs  under  the  covenants  referred  to  in 
tlie  judgment,  and  the  consequential  directions. 

The  two  appeals  came  on  to  be  heard  together  on  the  [  457] 
25th  of  March,  1881. 

Glasse,  Q.  C,  Davey,  Q.  C,  and  Ingle  Joyce,  for  the  appellant :  — 

The  Vice  Chancellor  has  carried  the  doctrine  as  to  a  married 
woman's  engagements  further  than  it  has  ever  been  carried  be- 
fore. There  is  no  jurisdiction  to  attach  property  which  at  the 
time  of  the  engagement  was  subject  to  a  restraint  on  anticipation. 
An  express  assignment  of  it  would  be  clearly  void,  and  a  general 
engagement  cannot  be  put  on  a  higher  footing.  None  of  the 
authorities  support  the  decision.  Ji)hnson  v.  Gallagher,  3 
D.  F.  &  J.  494;  30  L.  J.  Ch.  298 ;  Roberts  *  v.  WatUns,  46  [*  458] 
L.  J..Q.  B.  552  ;  Re  Sgkess  Trusts,  2  J.  &  H.  415.  A  mar- 
ried woman's  power  of  contracting  debts  to  be  paid  out  of  her  sepa- 
rate estate  only  extends  to  separate  estate  which  she-  can  alienate. 
Owens  v.  Dickenson,  1  Cr.  &  Ph.  48.  The  decision  in  Atv:ood  v. 
Chichester,  3  Q.  B.  D.  722  ;  47  L.  J.  Q.  B.  300,  is  in  our  favour. 
There  is  no  authority  for  affecting  any  separate  estate  but  what  the 
married  woman  had  at  the  time  of  the  engagement. 

Higgins,  Q.  C,  and  Begg,  for  the  plaintiffs  in  Pike  v.  Fitzgibbon, 
and 

Kay,  Q.  C,  Higgins,  Q.  C,  and  T.  Stevens,  for  the  plaintiffs  in 
Martin  v.  Fitzgibbon  :  — 

We  contend  that  under  the  general  engagements  of  a  married 
woman  all  property  which  is  separate  estate,  and  whicli  at  the 
date  of  the  judgment  is  free  from  any  restraint  on  anticipation, 
can  be  attached.  The  form  of  the  decree  in  Picard  v.  Hine,  L.  E., 
5  Ch.  27.4,  shows  this,  and  Davies  v.  Jenkins,  6  Ch.  D.  728  ;  46  L.  J. 
Ch.  761,  supports  that  view.  The  separate  estate  is  made  liable 
without  any  express  reference  being  made  to  it.  Mayd  v.  Field, 
3  Ch.  D.  587  ;  45  L.  J.  Ch.  699  ;  Collcttv.  Dickenson,  11  Ch.  D.  687  ; 
London  Chartered  Bank  of  Australia  v.  Ijcmj)riere,  L.  E.,  4  P.  C. 
572  ;  42  L.  J.  Ch.  49 ;  Murray  v.  Barlee,  3  My.  &  K.  209 ;  3  L.  J. 
Ch.  184;  Morrcll  v.   Cowan,  6  Ch.  D.   166;  7"ch.  D.  151  ;   Olive  v. 


60  CONTRACT. 


No.  5.  —  Pike  v.  Fitzgibbon ;  Martin  v.  Fitzgibbon,  17  Ch.  D.  458,  459. 


Carew,  1  J.  &  H.  199 ;  28  L.  J.  Ch.  685.  There  is  then  no  reason 
why  the  claim  should  be  contined  to  separate  estate  which  the 
married  woman  has  at  the  time  of  the  engagement.  A  Court  t)f 
Equity  treats  a  married  woman  as  capable  of  contracting  debts  ;  it 
does  not  make  them  a  charge  on  her  separate  property,  but  ^ives 
execution  against  it.  She  is  treated  as  a  feme  sole  in  respect  of  sepa- 
rate estate.  Hulnic  v.  Tenant,  1  Bro.  C.  C.  15  ;  Johnson  v,  G-allcKjher, 
3  D.  r.  &  J.  494,  516  ;  30  L.  J.  Ch.  298.  If  the  engagements  are 
only  enforceable  against  separate  estate  which  she  had  when  they 
were  entered  into,  inextricable  confusion  would  result.  Some  of 
her  engagements  would  be  enforceable  only  against  one 
[*  459]  part  of  her  estate  and  others  against  *  another  part,  and  it 
would  be  necessary  to  arrange  the  creditors  in  classes.  A 
married  woman  can  assign  her  separate  property  so  as  to  defeat 
her  creditors,  and  it  is  only  reasonable  that  the  creditors  should 
have  the  benefit  of  attaching  whatever  property  she  has  when  they 
come  to  enforce  their  demands.  Property  subject  to  a  restraint  on 
anticipation  still  is  separate  property;  the  married  woman  has  then 
power  to  contract  debts,  and  when  the  restraint  is  removed  the 
debts  may  be  enforced  against  it.  The  decision  of  the  Vice  Chan- 
cellor has  b^n  followed  in  Flower  v.  Buller,  15  Ch.  D.  665  ;  49  L. 
J.  Ch.  784.  Godfreij  v.  Harhen,  13  Ch.  P.  216  ;  49  L.  J.  Ch.  3,  is  a 
strong  authority  for  the  extended  view  of  the  effect  of  the  general 
engagements  of  a  married  woman.  In  Boberts  v.  Watkins,  and  Ee 
Syhes's  Trusts,  the  married  woman  had  not  any  separate  estate 
except  what  was  subject  to  a  restraint  on  anticipation. 

[Vaughan  v.  Vanderstegen,  2  Drew.  165;  23  L.  J.  Ch.  793; 
London  and  Provincial  Bank  v.  Bogle,  7  Ch.  D.  773 ,  and  Wright 
V.  Chard,  4  Drew.  673;  1  De  G.  F.  &  J.  567;  29  L.  J.  Ch.  415, 
were  also  referred  to.  ] 

W.  Barber,  and  Beddall,  for  trustees. 

James,  L.  J.  :  — 

In  this  case,  had  it  not  been  for  the  elaborate  judgment  of  the 
Vice  Chancellor  and  the  very  elaborate  and  ingenious  arguments 
which  have  been  for  so  many  hours  addressed  to  us,  T  should  have 
thought  that  the  question  was  absolutely  free  from  doubt,  and 
incapable  of  effectual  argument  in  respect  of  that  which  is  the 
real  and  substantial  matter  of  the  appeal,  that  is,  as  to  whether 
there  can  be  any  charge  against  the  estates  of  which  the  lady 
was  tenant  for  life,  with  a  restraint  upon  anticipation.      Twist  it 
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in  any  way  you  like  the  conclusion  which  the  Vice  Chaxcellok 
arrived  at,  and  which  we  are  asked  to  arrive  at,  is  that  a  married 
woman  restrained  from  anticipation  can  anticipate.  That  is  the 
result,  if  it  is  put  into  plain  English,  because  whether  it  is  done 
by  deed  or  by  letter,  or  by  the  creation  of  a  debt  which  in  the 
result  operates  to  charge  the  property,  it  is  an  anticipa- 
tion of  the  *  property,  by  which  the  lady  deprives  herself  [*  460] 
of  something  which  she  otherwise  would  receive.  That 
this  is  anticipating  her  future  income  would  seem  to  me  to  be 
too  plain  a  proposition  to  be  seriously  contested.  Another  point 
also  has  been  raised,  of  which  we  must  dispose,  and  which  has 
arisen,  as  it  seems  to  me,  from  a  misapprehension  of  some  of  the 
cases.  It  is  said  that  a  married  woman  having  separate  estate 
has  not  merely  a  power  of  contracting  a  debt  to  be  paid  out  of 
that  separate  estate,  but,  having  a  separate  estate,  has  acquired  a 
sort  of  equitable  status  of  capacity  to  contract  debts,  not  in  respect 
only  of  that  separate  estate,  but  in  respect  of  any  separate  estate 
which  she  may  thereafter  in  any  way  acquire.  It  is  contended 
that  because  equity  enables  her,  having  estate  settled  to  her 
separate  use,  to  charge  that  estate  and  to  contract  debts  payable 
out  of  it,  therefore  she  is  released  altogether  in  the  contemplation 
of  equity  from  the  disability  of  coverture,  and  is  enabled  in  a 
Court  of  Equity  to  contract  debts  to  be  paid  and  satisfied  out  of 
any  estate  settled  to  her  separate  use  which  she  may  afterwards 
acquire,  or,  to  carry  the  argument  to  its  logical  consequences,  out 
of  any  property  which  may  afterwards  come  to  her.  In  my 
opinion  there  is  no  authority  for  that  contention,  which  appears 
to  arise  entirely  from  a  misapprehension  of  the  case  of  Picard  v. 
Hiiie,  and  one  or  two  other  cases  which  follow  it,  in  which  this 
point  was  never  suggested.  The  language  of  the  decree  in  Picard 
v.  Hine,  which  gave  the  plaintiff  a  charge  upon  the  separate  estate 
remaining,  was  intended  to  give  effect  to  the  rule  that  the  creditor 
had  a  claim  against  the  estate,  but  not  a  charge  upon  it  so  as  to 
prevent  the  operation  of  an  intermediate  alienation,  and  therefore 
the  inquiry  was  directed  what  separate  estate  remained,  meaning 
only  what  part  remained  of  that  separate  estate  in  respect  of 
which  the  married  woman  had  at  the  time  of  contracting  the 
debt  a  jus  disjwnendi.  That  is  evidently  what  was  before  the 
Court,  no  such  point  having  been  suggested  as  tliat  she  had 
acquired  the  general  power  of  contracting  debts  to  be  paid  out  of 
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any  separate  estate  she  might  afterwards  acquire.  The  miscon- 
ception has  arisen  from  not  attending  to  what  were  the  facts  of 
the  cases  in  which  that  inquiry  was  directed.  I  desire 
[*  461]  to  have  *  it  distinctly  understood  as  my  opinion,  and  the 
opinion  of  my  colleagues,  and  therefore  as  the  decision  of 
this  Court,  that  in  any  future  case  the  proper  inquiry  to  be 
inserted  is  what  was  the  separate  estate  which  the  married 
woman  had  at  the  time  of  contracting  the  debt  or  engagement, 
and  whether  that  separate  estate  or  any  part  of  it  still  remains 
capable  of  being  reached  by  the  judgment  and  execution  of  the 
Court.  That  is  all  that  the  Court  can  apply  in  payment  of  the 
debt.  The  decision  in  Johnson  v.  Gallagher  was  that  the  debt 
of  the  married  woman,  although  she  had  separate  estate,  did  not 
prevent  her  disposing  of  that  separate  estate  any  more  than  the 
contracting  a  debt  prevents  a  man  from  disposing  of  any  part  of 
his  estate. 

I  am  of  opinion  that  the  decree  in  Pike  v.  Fitzgibbon,  must  be 
varied  by  substituting  in  the  declaration  the  word  "  excluding  " 
for  "  including  "  before  the  words  "  any  separate  property.  "  It  is 
stated  that  the  appellant  has  not  since  the  date  of  her  engage- 
ments acquired  any  j)i'operty  settled  to  her  separate  use  without  a 
restraint  on  anticipation,  and  she  therefore  has  not  by  her  appeal 
asked  to  vary  the  judgment  as  regards  subsequently  acquired 
property.  It  is,  therefore,  sufficient  to  state  as  a  warning  in  any 
future  case  that  the  only  separate  property  which  can  be  reached 
is  the  separate  property,  or  the  residue  of  the  separate  property, 
that  a  married  woman  had  at  the  time  of  contracting  the  engage- 
ments which  it  is  sought  to  enforce. 

Brett,  L.  J.  :- 

I  am  of  the  same  opinion,  and  I  think  it  right  to  state  with 
deference  he  reasons  which  have  led  me  to  that  conclusion.  At 
common  law,  for  reasons  of  high  social  policy,  a  married  woman 
is  not  allowed  to  make  any  contract  binding  upon  herself  or  upon 
any  property  of  hers ;  in  fact,  the  common  law  did  not  recognise 
that  she  had  any  property  or  could  do  any  act  binding  herself. 
It  seems  to  me,  after  having  read  the  cases  referred  to  and  listened 
to  the  arguments,  that  it  is  not  true  to  say  that  equity  has  recog- 
nised or  invented  a  status  of  a  married  woman  to  make  con- 
tracts ;  neither  does  it  seem  to  me  that  equity  has  ever 
[*  462]   said  *  that  what  is  now  called  a  contract  is  a  binding 
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contract  upon  a  married  woman.  What  equity  seems  to  me  to 
have  done  is  this,  it  has  recognised  a  settlement  as  putting  a 
married  woman  into  the  position  of  having  what  is  called  a 
separate  estate,  and  has  attached  certain  liabilities  not  to  her  but 
to  that  estate.  The  decisions  appear  to  me  to  come  to  this,  that 
certain  promises  (I  use  the  word  "  promises  "  in  order  to  show 
that  in  my  opinion  they  are  not  contracts)  made  by  a  married 
woman,  and  acted  upon  by  the  persons  to  whom  they  are  made 
on  the  faith  of  the  fact  known  to  them  of  her  being  possessed  at 
the  time  of  a  separate  estate,  will  be  enforced  against  such 
separate  estate  as  she  was  possessed  of  at  that  time,  or  so  much 
of  it  as  remains  at  the  time  of  Judguieut  recovered  whether  such 
judgment  be  recovered  during  or  after  the  cessation  of  the  cover- 
ture. That  proposition  so  stated  does  not  apply  to  separate  estate 
coming  into  existence  after  the  promise  which  it  is  sought  to 
enforce.  It  was  contended  by  Mr.  Higgins  that  if  the  law  as  it 
exists  up  to  this  time  does  not  affect  separate  estate  coming  into 
existence  after  the  promise,  the  Court  ought  now  to  hold  that  it 
does,  and  so  to  make  new  law.  That  is  a  proposition  to  which 
I  have  the  strongest  objection.  It  seems  to  me  that  the  days 
are  at  an  end  when  any  Court  in  this  country  ought  inten- 
tionally to  make  new  judicial  legislation.  The  decisions  which 
seem  to  me  to  support  the  proposition  which  I  have  stated  do 
not  apply  to  any  other  estate  than  that  which  is  described  in 
that  proposition.  I  therefore  venture  to  differ  from  so  much  of 
the  judgment  of  the  Vice  Chancellor  as  says  that  the  proposition 
applies  to  separate  property  coming  into  existence  after  the  time 
of  the  engagement,  even  though  it  be  not  subject  to  a  restraint 
on  alienation.  It  seems  to  me  that  the  after-acquired  property 
is  a  different  estate  from  the  other,  and  no  decision  of  Courts  of 
Equity  has  ever  held  that  the  doctrine  which  is  applicable  to  the 
one  estate  should  be  applied  to  the  other,  and  I  should  decline, 
unless  obliged,  to  go  further  in  that  direction.  Moreover,  it 
seems  to  me  that  even  if  we  could  go  further,  the  terms  of  this 
new  estate,  where  there  is  no  power  of  anticipation,  would  take 
that  estate  out  of  the  principle  applicable  to  the  other,  and  that 
to  hold  that  such  an  estate  is  subject  to  these  liabilities  would 
be  in  fact  to  strike  out  the  words  "  without  power  of 
anticipation.  "  The  *  cases  of  Eoherts  v.  Wathins  and  Be  [*  463] 
S'fJi-r.s's  Trusts  are  adverse  to  the  case  of  tlie  plaintiffs,  and 
vitb  those  decisions  I  entirely  agree. 
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Cotton,  L.  J.  :  — 

In  this  case  the  Vice  Chancellou  directed  an  inquiry  as  to 
property  held  to  the  separate  use  of  the  hidy,  whether  she  was 
entitled  to  it  at  the  time  the  contracts  relied  on  by  the  plaintiiis 
were  entered  into  or  not,  including  property  which  was  settled 
to  her  separate  use  without  power  of  anticipation.  The  only 
part  of  the  decree  against  which  there  is  an  appeal  is  that  part 
of  the  decree  which  gives  the  plaintiffs  a  right  to  have  their 
debts  paid  out  of  that  portion  of  the  separate  estate  as  to  which 
there  is  a  restraint  on  anticipation.  It  is  unnecessary  to  correct 
the  form  of  the  decree  as  regards  the  other  part,  but  we  must 
decide  the  question  involved  in  it,  as  it  has  a  material  bearing 
on  the  principle  of  the  other  part  of  the  judgment,  against  which 
there  is  an  appeal.  It  would  be  most  strange,  if,  as  regards  the 
property  as  to  which  there  was  a  restraint  on  anticipation,  the 
plaintiffs  could  prevail.  Their  contention  must  amount  to  this, 
that  the  married  woman  under  the  trusts  of  the  will  was  pre- 
vented only  from  doing  any  act  which  would  prevent  her  from 
enjoying  during  the  coverture  the  income  of  this  property,  and 
that  she  could  do  acts  even  during  coverture  which  might  inter- 
cept the  income  of  the  property  after  the  death  of  her  husband. 
The  express  terms  of  the  trust  are  that  she  shall  have  no  power 
while  under  coverture  to  dispose  of  the  property  by  way  of  antici- 
pation ;  would  not  a  disposition  to  take  effect  after  the  death  of 
her  husband  be  an  anticipation  just  as  much  as  if  it  was  to  take 
place  in  the  year  after  that  in  which  the  disposition  was  made  ? 
It  is  almost  a  reductio  ad  ahsiinUtm  to  say  that  although  she 
could  not  anticipate  by  an  express  charge  on  the  property,  yet 
she  could  dispose  of  it  by  way  of  anticipation  by  contracting 
during  the  coverture  a  debt  not  directly  charging  the  property 
but  giving  the  plaintiffs  a  right  to  claim  it.  I  think  that  the 
ingenious  and  able  argument  on  the  part  of  the  plaintiffs  has 
proceeded  on  one  or  two  fallacies  in  the  use  of  language.  As  I 
understand  their  argument  it  is  this,  that  a  Court  of 
[*  464]  Equity  *  deals  with  a  married  woman  who  has  separate 
estate  as  if  she  were  a  feme  sole.  Now,  is  that  correct  ? 
First  of  all,  there  is  one  clear  and  absolute  distinction.  Can  a 
feme  sole,  or  can  a  man,  be  restrained  from  anticipating,  or  dis- 
posing by  way  of  anticipation,  of  any  property  to  which  she  or 
he  is  entitled  ?    No.     A  married  woman  under  coverture  can  ;  but 
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how  and  why  ?  Simply  a.s  regards  property  settled  to  her  sepa- 
rate use,  and  because  equity  can  modify  the  incidents  of  separate 
estate,  which  is  the  creation  of  equity,  and  thus  the  position  of 
a  married  woman  having  separate  property  differs  materially  from 
that  of  a  feme  sole.  Is  it  true  that  she  is  regarded  in  equity  as 
a  feme  sole  ?  She  is  regarded  as  a  feme  sole  to  a  certain  extent, 
but  not  as  a  feme  sole  absolutely,  and  there  is  the  fallacy.  She, 
in  my  opinion,  is  regarded  as  a  feme  sole  only  as  regards  property 
which,  under  the  trust,  she  is  entitled  to  deal  with  as  if  she  were 
a  feme  sole,  but  as  regards  property  which  she  is  restrained  from 
anticipating,  she  is  not,  as  regards  persons  other  than  her  hus- 
band, in  the  position  of  a  feme  sole.  As  regards  her  husband,  no 
doubt  she  is,  as  regards  property  settled  to  her  separate  use 
(whether  there  is  a  restraint  upon  anticipation  or  not),  treated 
as  a  feme  sole,  that  is  to  say,  she,  and  not  her  husband,  is  the 
person  who  alone  can  receive  and  give  a  discharge  for  the  money, 
and  her  husband  is  absolutely  excluded ;  but  as  regards  the  out- 
side world  she  is  not  regarded  as  &.  feme  sole  in  respect  of  property 
subject  to  a  restraint  upon  anticipation.  The  judgment  of  Lord 
Justice  TuRN'ER  in  Johnson  v.  Gallaglier,  3D.  F.  &  J.  494;  30 
L.  J.  Ch.  306,  shows  the  doctrine  and  principle  to  be,  that  as 
regards  property  settled  to  her  separate  use,  and  which  she  has 
the  power  of  dealing  with  as  a  feme  sole,  she  is  treated,  for  the 
purposes  of  assignment  or  for  the  purposes  of  her  general  engage- 
ments, as  if  she  "were  a  feme  sole,  but  as  regards  that  property 
only.  His  Lordship  says,  3  D.  F.  &  J.  509 ;  30  L.  J.  Ch.  306  : 
"  Courts  of  Equity,  on  the  other  hand,  have  through  the  medium 
of  trusts,  created  for  married  women  rights  and  interests  in 
property,  both  real  and  personal,  separate  from  and  independent 
of  their  husbands.  To  the  extent  of  the  rights  and  interests  thus 
created,  whether  absolute  or  limited,  a  married  woman  has,  in 
Courts  of  Equity,  power  to  alienate,  to  contract,  and  to  enjoy,  in 
fact,  to  use  the  language  of  all  the  cases  from  the  earliest 
to  the  *  latest,  she  is  considered  in  a  Court  of  Equity  as  a  [*  465] 
feme  sole  in  respect  of  property  thus  settled  or  secured  to 
her  separate  use."  That  is  to  say,  as  regards  property  which, 
under  the  trusts,  she  can  dispose  of  and  alienate  she  is  considered 
as  a  feme  sole.  That  must  of  necessity  mean  that  she  is  treated 
as  a  feme  sole  as  regards  that  property  as  to  which,  at  the  time  of 
entering  into  her  contracts,  she  is  so  circumstanced.  Looking  to 
voi,.  vt  —  .5 
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these  words  in  the  judgment,  which  clearly  apply  only  to  prop- 
erty as  to  which  there  is  no  restraint  on  anticipation,  and  lodk- 
ing  at  the  terms  of  the  concluding  sentence,  it  does  not  mean 
that  a  married  woman  having  separate  estate  is  treated  as  a  feme 
fiolc,  but  only  that  she  is  treated  so  as  regards  her  power  of  deal- 
ing with  the  property  to  which  she  is  entitled  to  her  separate  ns0 
without  any  restraint  on  anticipation,  and  as  regards  the  conse- 
quences on  that  property  of  her  general  dealings  she  is  to  be 
considered  as  if  she  were  a  feme  sole.  That,  I  think,  gets  rid  of 
the  argument  of  the  plaintiffs,  for  if  a  married  woman  having 
separate  property  is  to  be  considered  as  a  feme  sole,  so  that  her 
engagements  can  be  made  available  not  only  as  against  the  sep- 
arate property  she  has  at  the  time  of  the  engagement  but  against 
that  which  she  has  at  the  time  when  the  judgment  is  sought  to 
be  enforced,  I  do  not  see  why,  after  the  determination  of  tlie 
coverture,  all  property  held  in  trust  for  her,  whether  settled  to 
her  separate  use  or  not,  should  not  be  made  available  in  a  Court 
of  Equity.  It  was  said  that  the  right  would  exist  only  as  against 
subsequently  acquired  separate  estate,  because  separate  estate  is 
a  creation  of  a  Court  of  Equity.  But  why  is  not  other  trust 
property,  when  she  is  discovert,  exactly  in  the  same  position  ? 
The  separate  estate  and  the  restraint  on  anticipation  no  doubt 
exist  during  discoverture  in  this  way,  that  upon  a  subsequent 
coverture  they  will  revive  and  be  operative,  but  at  the  time  the 
restraint  on  anticipation  is  inoperative  and  she  ct),n  dispose  of  the 
property,  not  under  the  trusts  which  secure  it  to  her  separate 
use,  but  simply  because  she  is  a  feme  sole,  and  all  restraints  upon 
anticipation  or  alienation  are  bad.  If  the  contention  on  the 
other  side  is  to  prevail,  not  only  this  property  but  all  lier  prop- 
erty, which  can  only  be  reached  by  the  aid  of  a  Court  of  Equity, 

ought  to  be  included  in  the  inquiry.      In  my  opinion  that 
[*466]   fallacious  use  of  the  expression  that  a  married  *  woman 

having  separate  estate  is  regarded  as  a  feme  sole  has  given 
rise  to  a  great  part  of  the  argument  on  behalf  of  the  plaintiffs. 

Another  point  made  by  the  plaintiffs  is  that  here  is  an  equi- 
table execution  and  that  it  ought  to  apply  to  everything  which 
the  Court  of  Equity  can  reach  at  the  time.  The  answer  to  that 
is,  that  the  engagement  of  a  married  woman  is  one  which  a  Court 
of  Equity  treats  her  as  having  power  to  make  solely  as  against 
the  property  which  at  the  time  was  settled  to  her  separate  use 
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with  no  restraint  on  anticipation,  and  as  regards  any  property 
subsequently  coming  in,  although  it  might  be  reached  by  a  Court 
of  Equity  by  way  of  equitable  execution,  it  is  property  which,  at 
the  time  of  the  contract  in  question,  was  not  the  estate  of  the 
married  woman,  and  therefore  not  property  to  be  made  available 
in  a  Court  of  Equity  in  respect  of  an  engagement  which  as  against 
tluit  property  is  no  contract  at  all. 

As  regards  the  case  of  Grodfrey  v.  Harhen  which  was  pressed 
upon  us,  that  to  some  extent  favours  the  contention  of  the  respon- 
dents. I  think  it  better  not  to  give  any  opinion  on  the  point 
there  decided,  as  it  may  come  to  the  Court  of  Appeal,  but  that 
case  went  very  much  further  than  the  case  it  was  supposed  to 
follow.  As  I  understand  that  case,  the  decision  was  that  the 
power  of  appointment  by  will  connected  with  the  separate  life 
estate,  when  exerci.sed,  made  the  appointed  property  separate 
property.  In  the  case  of  the  London  Chartered  Bank  of  Australia 
V.  Lcinpritre  there  was  power  to  appoint  by  deed  or  will,  which 
makes  a  great  difference  between  that  case  and  the  case  before 
Vice-Chancellor  Hall.  However,  I  express  no  opinion  upon 
that  case,  except  to  point  out  that  distinction,  leaving  the  case 
entirely  free  if  and  when  it  comes  before  the  Court  of  Appeal. 

James,  L.  J.  :  — 

I  may  say,  as  regards  the  two  cases  of  Flower  v.  Buller,  15  Ch. 
D.  665 ;  49  L.  J.  Ch.  784,  and  Roberts  v.  WatUns,  that  in  the 
former  case  Mr.  Justice  Dexman  must  be  understood  as 
merely  following  what  he  *  thought  wa's  the  decision  of  [*467] 
Vice-Chancellor  Malixs,  and  the  judgment  of  Lord  Justice 
Lush  in  the  latter  case  seems  to  me  from  beginning  to  end  to  be 
expressed  with  absolute  accuracy. 

ENGLISH   NOTES. 

At  coiiHiKMi  law  a  married  woman  poiild  neither  hold  property  nor 
l)ind  herself  by  contract.  The  creation  of  a  separate  estate  by  the 
Court  of  Cliancerv  was  logically  acconijianied  by  a  contractnal  capacity, 
but  only  a  capacit}^  suh  mmlo,  and  limited  in  its  effect  to  binding  her 
separate  estate  if  she  contracted  with  that  intention.  The  Married 
Woman's  Property  Act,  1<S82,  wliich  repealed  the  Acts  of  1870  and 
1874,  enacted  :  —  Sect  1.  (1)  That  a  married  woman  shall  be  capable  of 
acquiring,  holding,  and  disposing,  by  will  or  otherwise,  of  any  real  or 
personal  property,  as  her  separate  property,  in  the  same  manner  as  if  she 
were  \a  feme  sole,  without  the  intervention  of  a  trustee;   (2)  She  may  con- 
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tract  witli  respect  to  and  render  herself  Hal)le  to  the  extent  of  licr  sepa- 
rate property.  (3)  Every  contract  entered  into  by  a  married  woman 
shall  be  deemed  to  be  a  contract  entered  into  by  her  with  res]>ect  to 
and  to  bind  her  separate  property,  unless  the  contrary  be  shown. 
(4)  Every  such  contract  shall  bind  not  only  the  separate  property 
which  she  is  possessed  of  or  entitled  to  at  the  date  of  tlie  contract,  but 
also  all  separate  property  which  she  may  thereafter  a(^quire.  (5)  A 
married  woman  trading  apart  from  her  husband  may  be  made  a  bank- 
rupt in  respect  of  this  separate  property.  (She  cannot  be  imi)risoned 
under  the  Debtor's  Act,  1860.) 

Section  2  defines  separate  property  as  "all  real  and  personal  prop- 
erty which  shall  belong  to  her  at  the  time  of  the  marriage,  or  shall  be 
ac(]nired  by  or  devolve  upon  her  after  marriage,  including  any  wages, 
earnings,  money,  and  property  gained  or  acquired  by  her  in  any  employ- 
ment, trade,  or  occupation  in  which  she  is  engaged  or  which  she  car- 
ries on  separately  from  the  husband,  or  by  the  exercise  of  any  literary, 
artistic,  or  scientific  skill." 

By  sect.  3,  a  loan  by  the  wife  to  her  husband  is,  in  the  case  of  the 
latter's  bankruptcy,  to  rank  after  all  his  other  creditors  for  valuable 
consideration  have  been  satisfied. 

By  sect.  4,  pro[)erty  over  which  she  exercises  a  general  power  of  ap- 
pointment is  rendered  liable  for  her  debts,  &c. 

By  act  5,  if  married  before  January  1,  1883,  property  to  which  title 
accrued  after  that  date  is  her  separate  property.  See  sections  6,  7,  8, 
9,  and  10  as  to  the  further  meaning  of  separate  jiroperty. 

By  sect.  11,  a  married  woman  may  insure  her  life  or  the  life  of  her 
husband  for  her  benefit,  a  policy  of  life  assurance  expressed  to  be  for 
the  benefit  of  wife  and  children,  or  of  husband  and  children,  creates  a 
trust  in  favour  of  the  objects  named. 

Sect.  12  provides  remedies  for  protection  of  her  property  and  person 
against  her  husband  as  well  as  strangers.  The  remedy  may  be  civil  or 
crim.nal,  but  she  cannot  sue  her  husband  for  a  tort. 

Sect.  13.  Her  separate  property  is  chargeable  for  ante-nuptial  debts ; 
as  between  her  and  her  husband,  such  property  shall  be  deemed  to  be 
primaril}^  liable  for  such  debts,  &c. 

Sect.  14.  A  husband  is  liable  for  ante-nuptial  debts  to  the  extent  of 
property  acquired  by  him  in  right  of  his  w'de. 

Sect.  15.  He  may  be  sued  jointly  with  his  wife  for  such  ante-nuptial 
debts;  if  in  any  such  action  or  in  any  action  against  the  husband  alone, 
it  is  not  found  that  the  husband  is  liable  in  respect  of  property  of  the 
wife  so  acquired  by  him,  he  shall  have  judgment  for  costs  of  defence; 
if  he  is  liable,  the  judgment  to  the  extent  of  his  liability  shall  be  joint 
against  him  and  the  separate  estate;  and  as  to  the  residue,  the  judgment 
shall  be  a  separate  judgment  against  the  separate  estate. 
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Sect.  19.  Property  settled  and  property  subject  to  restraint  on  an- 
ticipation are  not  affected;  but  a  woman's  own  property  settled  subject 
to  restraint  will  not  be  protected  against  ante-nuptial  debts. 

Amongst  the  many  decisions  on  this  Statute,  the  following  are  the 
most  important  in  connection  with  the  subject  in  hand:  A  married 
woman  must  have  had  some  separate  property  at  the  date  of  the  con- 
tract; if  that  were  not  the  case,  her  future  acquired  property  could  not, 
under  the  Act  of  1862,  hav'e  been  charged.  Palliser  y.  Gurney  (1887), 
19  Q.  P..  D.  519,  m  L.  J.  Q.  B.  546,  35  W.  R.  760;  Everett  v.  Paxton 
(1891),  65  L.  T.  383,  and  Sforjdon  v.  Lee  (1891),  1  Q.  B.  661,  60  L. 
J.  Q.  B.  669,  64  L.  T.  494,  39  W.  R.  467.  Mere  possession  of  three 
or  four  pounds  did  not  enable  her  to  covenant  for  the  payment  of 
£400.  Bmunste'm  v.  Lewis  (1891),  65  L.  T.  449.  Xor  did  the 
possession  of  a  mere  contingent  interest  which  became  subsequently 
vested,  confer  contractual  capacity.  In  re  Shakespear,  Deaklii  v. 
Lakin  (1885),  30  Ch.  D.  169,  55  L.  J.  Ch.  44,  53  L.  T.  145,  33  \V.  R. 
744.  Propert}^,  the  title  to  which  accrued  before  the  Act,  does  not 
become  separate  property  by  falling  into  possession  after  the  Act. 
Reid  V.  Reid  (1886),  31  Ch.  D.  402,  55  L.  J.  Ch.  294,  54  L.  T.  100, 
34  W.  R.  332.  Execution  can  be  issued  only  against  property  free 
from  restraint  on  anticipation.  Drdyeoft  v.  Harrison  (1886),  17 
Q.  B.  D.  147,  34  W.  R.  546;  Scott  v.  Morley  (1888),  20  Q.  B.  D.  120, 
57  L.  J.  Q.  B.  43,  57  L.  T.  919,  36  W.  R.  67.  It  was  assumed  that,  on 
the  termination  of  the  coverture,  her. debts  contracted  during  the  cover- 
ture with  respect  to  her  separate  property  became  her  personal  debts. 
See  Harrison  v.  Harrison  (1888),  13  P.  D.  180,  58  L.  J.  P.  28,  60  L. 
T.  39,  36  W.  R.  748;  Leak  v.  Duffield  (1889),  24  Q.  B.  D.  98,  59  L.  J. 
Q.  B.  89,  38  W.R.  93.  If  not,  the  doctrine  of  the  principal  case  ap- 
plied, viz.,  that  the  creditor  had  to  proceed  against  property  (so  far  as 
it  could  be  identified)  which  was  her  separate  estate  during  the  cover- 
ture and  was  free  from  restraint  on  anticipation.  Pelton  v.  Harrison 
(1891),  2  Q.  B.  422,  60  L.  J.  Q.  B.  742,  65  L.  T.  514,  39  W.  R.  6S9. 

The  doctrine  of  the  principal  case  is,  to  a  certain  extent,  modified 
by  the  Married  Woman's  Property  Amendment  Act,  1893  (56  &  57 
Vict.  c.  63).  By  this  enactment,  possession  of  property  by  the  married 
woman  at  the  date  of  the  contract  is  not  necessary  in  order  to  render 
her  subsequently  acquired  property  lialtle.  The  Court  may  also  (in 
their  discretion)  order  payment  of  costs  of  an  action  instituted  by 
her  oxat  of  property  subject  to  restraint  on  anticipation.  On  the 
termination  of  coverture  the  married  woman  is  liable  for  debts  con- 
tracted during  the  coverture.  It  is  also  enacted  by  this  Act  (over- 
riding a  decision,  In  re  Price,  Stafford  v.  Stafford  (1885),  28  Ch.  D. 
709,  54  L.  J.  Cli.  509,  52  L.  T.  430,   33  W.  R.'  20),  that  a  will  made 
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by  a  married   woiiiau  will   i);is8  property  acquired  by  lier  after  slie  be- 
eomes  discovert,    without  the  nece.ssity  of  re-executioii. 

It  has  been  held  under  the  Act  of  1893  that  a  married  woman  can- 
not be  made  to  pay  the  costs  of  unsuccessful  interlocut(jry  proceeding.s 
taken  or  appeals  brought  by  her  in  an  action  in  which  she  is  defendant. 
Hood  Bans  v.  CUithcart,  C.  A.  1894,  3  Ch.  376.  But  she  may  be  made 
to  pay  the  costs  of  a  counter  claim.  Hood  Burrs  v.  Cathcart  (No.  4), 
1895,^  1  Q.  B.  873. 

AMERICAN   NOTES. 

The  principal  case  is  largely  cited  by  Pomeroy  and  Beach  in  their  treatises 
on  Equity  .Jurisprudence.     The  rights  and  liabilities  of  married  women  have 
been  greatly  enlarged  by  legislation  in  this  country  during  the  last  half  cen- 
tury, and  the  laws  of  the  different  States  differ  very  essentially.    In  the  State 
of  New  York  the  wife  can  acquire  and  hold,  deal  with, -and  contract  in  respect 
to  property  precisely  as  if  single,  and  her  liability  corresponds.     Many  other 
States  do  not  go  to  the  same  extent.     Mr.  Pomeroy,  citing  the  principal  case 
(p.  167.5,  note  1),  says  :  "By  parity  of  reasoning,  in   those  States  where  the 
separate  estate  is  i-egarded  as  a  restraint  upon  alienation,  and  the  wife  can 
only  dispose  of  it  when  and  in  the  manner  affirmatively  permitted  by  the 
instrument  creating  it,  it  should  also  follow  that  her  separate  property  is  only 
liable  for  her  contracts  when  and  to  the  extent  as  affirmatively  provided  for 
in  such  instrument."     And  in  note  2 :  "This  view  has  not   been  adopted  by 
some  of  the  American  Courts,  at  least  in  regard  to  the  liability  of  the  wife's 
legal  separate  estate  under  the  Statutes."    And  in  note  8:  "  Since  the  modern 
decisions  that  the  wife   may  alien  her  separate  real  estate  by  an  informal 
instrument,  there  seems  to  be  no  reason  why  the  corpus  of  the  land  held  to 
her  use  should  not  be  liable  to  be  taken  and  sold  under  a  decree  in  satisfaction 
of  all  her  engagements,  whenever  necessary.    The  early  I^nglish  rule,  as  given 
in  the  text,  is  followed  in  sOme  of  the  American   States,  especially  in  those 
which  treat  the  wife's  power  of  alienation  as   only  limited  and  partial.     In 
those  States  w'here  the  wife's  contracts  are  enforced   in   equity  against  her 
legal  statutory  separate  property,  land  which  she  thus  owns  in  fee  is  generally 
liable  to  be  sold  under  the  decree,  and  the  proceeds  applied  in  satisfaction  of 
the  demands."     i\Ir.  Pomeroy  gives  an  elaborate  classification  of  the  States  in 
respect  to  their  present  rulings  upon  the  married  woman's   rights  and  liabili- 
ties.    The  subject  is  also  learnedly  discussed  in    a  note.  .').'5  Am.  Dec.  .lOO. 
There  can  be  no  doubt  that  where  the  statutes  allow  suits  against  a  married 
w^oman  as  if  she  were  single,  a  personal  judgment  against  her  is  valid.     La- 
baree  v.  Colby,  99   Massachusetts,  .5of) ;   Coi-n  Ex.  fns.  Co.  v.  Babcocl;  42  New 
York,  613;  1  Am.  Ptep.  601;  Patrick  v.  Littell  36   Ohio  State,  79;   Wilson  \. 
Herbert,  41   New  Jersey  Law,  4.34.     And  such  judgment    may   be  enforced 
against  any  property  that  she  may  have.     Andrews  v.  Monilaws,  8  Hun  (New 
York  Supr.  Ct.),  6o.     Even  against  property  acquired  after  judgment.      Van 
Metre  v.  Wolf.  27  Iowa,  341.   But  stati;tes  which  merely  authorize  her  to  make 
contracts  binding  her  separate  estate,  and  do  not  authorize  suits  by  or  against 
her  in  respect  thereto,  do  not  authorize  personal  judgments.  In  such  cases  tlie 
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only  remedy  is  in  rem  against  the  particular  sejiarate  property.  Note  55  Am. 
Dec.  608.  Compare  Randall  v.  Bonrguardez,  2o  Florida,  -204;  11  Am.  St.  Rep. 
:379,  with  Skupp  v.  Hoffman,  72  Maryland,  859;  20  Am.  St.  Rep.  476  ;  Spencer 
V.  Parsons,  89  Kentucky,  577;  25  Am.  St.  Rep.  555;  Nave  v.  Adams,  107 
Missouri,  414 ;  28  Am.  St.  Rep.  421. 

No.   6.  — MOLTON  v.  CAMROUX. 

(EX  CH.  1849.) 

RULE. 

A  CONTRACT  entered  into  by  a  person  of  unsound  mind, 
although  generally  voidable,  is  not  void. 

A  contract  entered  into  bond  fide  and  in  the  ordinary 
course  of  business  by  K.  who  is  of  unsound  mind  but  not 
known  by  the  other  contracting  party  (B.)  to  be  so,  cannot, 
after  being  executed,  be  avoided  on  the  ground  of  the  in- 
sanity in  an  action  by  A.  or  his  representatives  against  B. 

Molton  and  Wife,  Administratrix  of  Thomas  Lee,  deceased,  v.  Camroux.^ 

4  Exch.  17-20  (s.  c.   18  L,  J.  Ex.  .356). 

Contract.  —  Capaclli/.  —  Lunacy.     . 

A  lunatic  purchased  certain  annuities  for  his  life,  of  a  society  which,  at 
the  time,  had  no  knowledge  of  his  unsoundness  of  mind,  the  transaction  being 
in  the  ordinary  course  of  life  assurance  business,  and  fair  and  bona  Jide  on 
the  part  of  the  society.  Hfild,  in  the  Excheijuer  Chamber,  affirming  the  judg- 
ment of  the  Court  of  Exchequer,  that  aftei-  tlie  death  of  the  lunatic,  his 
personal  representatives  could  not  recover  back  the  premiums  paid  for  the 
annuities. 

Assumpsit  by  the  plaintiff  and  wife,  in  right  of  his  wife  as  ad- 
ministratrix of  Thomas  Lee,  against  the  defendant  as  secretary 
of  the  Loan  Fund  Life  Assurance  Society  for  money  had  and 
received.     Plea  —  Non  assumpsit. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after 
Michaelmas  Term,  1S46,  the  jury  found  certain  facts,  and  returned 
a  verdict  for  the  plaintiff.  The  facts  were  afterwards  turned  into 
a  special  verdict.^ 

^  Before  Pattesox,  ,T.,  Coleridge,  J.,  Wiohtman,  J.,  Coltmav,  J.,  Maule,  J„ 
Crksswell,  J.,  Eri.k,  J.,  and  Williams,  J. 

-  The  .«tateiticiit  of  the  ca.-<e  i.s  here  taken  from  the  report  in  tlie  Law  Joarnal. 
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The  action  was  brought  to  recover  from  the  assurance  society 
two  sums  of  £350  and  £5  66'.  2d.  which  had  been  paid  by  the  de- 
ceased, Thomas  Lee,  to  the  society  under  the  circumstances  herein- 
after mentioned.  On  the  29th  of  August,  1843,  the  said  Thomas 
Lee  made  proposals  to  the  National  Loan  Fund  Life  Assurance 
Society  for  the  purchase  of  two  annuities  upon  his  life ;  the  first 
was  for  an  annuity  of  £21  12s.  10^^.,  the  consideration  for  which 
was  the  payment  by  T.  Lee  to  the  society  of  £350  ;  the  other  was 
for  the  purchase  of  a  deferred  annuity  of  £30,  to  commence  on  his 
attaining  the  age  of  sixty  years,  namely  in  1864.  Both  these  pro- 
posals having  been  assented  to  and  accepted  by  the  society,  policies 
containing  these  terms  were  prepared  and  executed  by  the  society 
and  by  Thomas  Lee  on  the  same  day,  and  the  sums  of  £350  and 
£5  6s.  2cl.  were  then  paid  to  the  society.  No  memorial  of  the  pro- 
posals, the  policies,  or  the  annuities  had  been  enrolled  in  Chancery. 
On  the  29tli  of  August,  1843,  and  at  the  time  of  the  proposal  of  the 
acceptance  of  the  grant  of  tlie  annuities  and  the  payments  as  afore- 
said, Thomas  Lee  was  a  lunatic  and  of  unsound  mind,  so  as  to  be 
incapable  of  managing  his  affairs,  but  of  this  the  society  had 
not  at  that  time  any  knowledge.  The  purchases  of  the  annuities 
were  transactions  in  the  ordinary  course  of  the  affairs  of  human 
life,  and  the  grants  thereof  were  fair  transactions  and  of  good 
faith  on  the  part  of  the  society  and  in  the  ordinary  course  of  their 
business  ;  and  T.  Lee  at  the  time  of  the  proposal,  &c.,  appeared  to 
the  society  to  be  of  sound,  although  he  was  in  fact  of  unsound, 
mind.  No  commission  of  lunacy  has  been  issued  against  T.  Lee, 
and  no  payment  has  been  made  by  the  society  on  account  of  the 
annuities,  although  they  have  been  ready  and  willing  to  pay  the 
sum  of  £21  10s.  as  one  year's  annuity,  payable  on  the  29th  of 
August,  1844. 

The  Court  of  Exchequer  gave  judgment  for  the  defendant,  upon 
which  judgment  a  writ  of  error  was  brought ;  and,  after  argument 

upon  the  writ  of  error,  the  Court  took  time  for  consideration. 
[18]     The  judgment  of  the  Court  was  now   (May  29)  delivered 
by- 

Patteson,  J.  This  was  an  action  for  money  had  and  received, 
by  the  administratrix  of  the  grantee  of  two  annuities,  against  the 
secretary  of  a  company  who  had  granted  them,  to  recover  back  the 
consideration  money. 

The  first  ground  was,  that  no  memorial  of  the  annuity  had  been 
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enrolled.  The  case  of  Davis  v.  Bryan,  6  B.  &  C.  651  ;  5  L.  J.  K. 
B.  237,  decided  that  it  was  the  duty  of  the  grantee  to  procure  the 
memorial,  and  that  he  cannot  take  advantage  of  his  own  neglect 
to  treat  the  grant  as  void.  The  same  doctrine  was  held  in  Courper 
v.  Godmond,  9  Bing.  748  ;  2  L.  J.  (N.  S.)  C.  P.  162,  and  in  CJntrchill 
V.  Bertrand,  3  Q.  B.  568  ;  11  L.  J.  (N.  S.)  Q.  B.  270,  though  the 
points  there  determined  were  not  precisely  the  same.  We  are 
asked,  sitting  in  a  Court  of  error,  to  review  those  cases,  but  we  are 
of  opinion  that  the  doctrine  laid  down  in  them  is  perfectly  correct, 
and  that  this  ground  of  error  entirely  fails. 

The  second  ground  was,  that  the  contracts  for  the  annuities 
were  void,  by  reason  of  the  grantee  not  being  of  sound  mind  and 
incapable  to  contract.  The  special  verdict  finds  "  that,  at  the 
time  of  the  granting  of  the  annuities,  and  payment  of  the  consider- 
ation money,  he  was  a  lunatic,  and  of  unsound  mind,  so  as  to  be 
incompetent  to  manage  his  affairs ;  but  of  this  the  society  had  not 
at  the  time  any  knowledge  ;  That  the  purchasing  of  the  annuities 
wa^  in  the  ordinary  course  of  business  ;  that  they  were  fair 
*  and  hona  fide  transactions  ;  and  that  the  grantee  appeared  [*  19] 
to  the  society  to  be  of  sound  mind,  though  he  was  then  in 
fact  of  unsound  mind."  This  does  not  show  such  a  state  of  mind 
in  the  grantee  as  to  render  him  necessarily  incapable  of  knowing 
the  nature  of  his  act,  and  it  negatives  all  knowledge  by  the  society 
of  his  state  of  mind,  or  any  suspicion  whatever  of  fraud  or  unfair- 
ness of  any  kind. 

The  question,  therefore,  is  broadly  raised,  whether  the  mere  fact 
of  unsoundness  of  mind,  which  was  not  apparent,  is  sufficient  to 
vacate  a  fair  contract  executed  by  the  grantee,  by  payment  of  the 
consideration  money,  and  intended  bond  fide  to  be  executed  by  the 
grantor,  by  the  payment  of  the  annuity.  The  old  doctrine  was, 
that  a  man  could  not  set  up  his  own  lunacy,  though  such  as  that 
he  di^  not  know  what  he  was  about  in  contracting ;  and  the  same 
doctrine  was  applied  to  drunkenness.  It  is  true  that  there  are 
some  exceptions  in  the  old  authorities,  and  the  doctrine  is  not  laid 
down  uniformly  with  perfect  distinctness  ;  but  in  general,  it  was 
as  above  stated.  Modern  cases  have  qualified  it,  and  enabled  a 
man,  or  his  representatives,  to  show  that  he  was  so  lunatic,  or 
drunk,  as  not  to  know  what  he  was  about  when  he  made  the  prom- 
ise, or  sealed  an  instrument.  This  special  verdict  hardly  shows 
any  such  state  of  mind  ;  but,  even  if  it  did,  the  modern  cases  show 
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that  when  that  state  of  mind  was  unknown  to  the  other  contractinu 
party,  and  no  advantage  was  taken  of  the  lunatic,  the  defence  cannot 
prevail,  especially  where  the  contract  is  not  merely  executory,  but 
executed  in  the  whole  or  in  part ;  and  the  parties  cannot  be  restored 
altogether  to  their  original  position.  The  cases  which  are  apparently 
the  strongest  for  the  defendant  are  those  of  contracts  of  marriage 
decided  in  the  Ecclesiastical  Courts ;  but  all  those  cases  are  such 
that  the  other  contracting  party  must  have  known,  or  have  had 

the  greatest  reason   to  believe,  that  the  unsound  state  of 
[*  20]  mind  existed,  *  although   they  do  not  appear  to  have  been 

decided  on  that  precise  ground. 
The  authorities  on  the  subject  were  cited  at  the  bar  and  in  the 
judgment  of  the  Court  below,  so  fully,  that  it  is  uot  necessary  for 
us  to  go  through  them.  We  are  of  opinion  that  they  fully  estab- 
lish the  limited  doctrine  above  mentioned ;  and  that  according  to 
the  facts  stated  in  this  special  verdict,  the  contract  in  question  was 
not  void  at  law,  so  as  to  enable  the  representatives  of  the  grantee 
to  maintain  this  action  for  money  had  and  received. 

Judgment  affirmed. 

ENGLISH  NOTES. 

The  contract  of  a  lunatic  came  up  again  in  Tlie  Imperial  Loan  -Comf 
pamj  V.  Stone  (C.  A.  1892),  1  Q.  B.  599,  61  L.  J.  Q.  B.  449,  (36  L.  T. 
556.  There  the  action  was  ou  a  promissory  note  given  by  the  defendant 
as  surety.  The  defence  was  insanity  at  the  time  of  making  the  note. 
The  jury  found  the  insanity,  but  disagreed  as  to  the  knowledge  of  the 
plaintiff's  agent  of  the  state  of  the  defendant's  mind.  It  was  held  that 
the  verdict  was  not  a  verdict  in  favour  of  the  defendant;  and  a  new 
trial  was  ordered. 

A  lunatic  is  liable,  as  on  an  implied  contract,  for  necessaries  sup- 
plied to  him  in  good  faith.  Bagster  w  Enrl  of  Portsmouth  (1826),  5 
B.  &  C.  170,  2  C.  &  P.  178,  7  D.  &  R.  614.  In  the  case  of  In  re 
Weaver  (1882),  21  Ch.  D.  615,  48  L.  T.  93,  31  W.  R.  224,  the  ques- 
tion was  raised,  but  not  decided,  whether  a  person  who  supplied  a  lunatic 
with  necessaries  knowing  him  to  be  a  lunatic  could  maintain  an  action 
as  on  an  implied  contract.  The  aflfirmative  of  this  question  is  supported 
by  the  case  of  In  re  Rhodes,  Rhodes  v.  Rhodes  (C.  A.  1890),  44  Clu 
D.  94,  59  L.  J.  Ch.  298,  62  L.  T.  342,  38  W.  R.  385. 

In  Manning  v.  Gill  (1872),  L.  R.  13  Eq.  485,  41  L.  J.  Ch.  736,  a  vol- 
untary convej'ance  of  property  made  by  an  insane  person  under  a  mis- 
apprehension that  conviction  for  felony'  would  cause  forfeiture,  was 
annulled. 
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Lunacy  (where  there  is  no  likelihood  of  recovery)  is  a  good  ground 
for  applying  to  the  Court  to  dissolve  a  partnership  either  at  the  in- 
stance of  a  partner,  Jones  v.  Lloyd  (1874),  L.  E.,  18  Eq.  265,  43  L. 
J.  Ch.  820,  or  of  tlie  lunatic,  Fisher  v.  Melles  (1890),  L.  K.,  18  Eq. 
268  n.  See  the  Partnership  Act  1890,  sect.  35,  and  Lunac}'^  Act  1890, 
sect.  119. 

Insanity  revokes  agency,  but  third  parties  dealing  with  the  agent  in 
ignorance  of  the  principal's  insanity  can  maintain  an  action  on  the 
contract.  Drew  v.  Nuun  (1879),  4  Q.  B.  D.  661,  48  L.  J.  Q.  B.  591, 
40  L.  T.  671,  27  W.  R.  810.  A  husband  is  liable  for  necessaries  sup- 
plied to  his  wife  during  the  period  of  his  lunacy.  Read  v.  Leyard 
(1851),  6  Ex.  636,  20  L.  J.  Ex.  309;  the  presumption  does  not  extend 
beyond  necessaries  in  the  strict  sense;  and  does  not,  for  instance,  ex- 
tend to  expenses  such  as  for  rei)airs  to  his  house  or  property,  although 
they  are  necessary  for  maintaining  the  property.  Rich'irdsnn  v.  Daho'ts 
(1870),  L.  R.,5  Q.  B.  51,  39  L.  J.  Q.  B.  69,  21  L.  T.  635,  18  W.  R.  62. 

Partial  delusion  does  not  necessaril}'  amount  to  insanity,  unless  the 
Judge  or  jury  find  that  the  person  was  not  able  to  manage  the  affair  in 
hand.  Jenkins  v.  Morris  (1880),  14  Ch.  D.  674,  42  L.  T.  817.  There  a 
person  granted  the  lease  of  a  farm  under  a  delusion  that  it  was  impreg- 
nated with  sulphur.     The  lease  was  upheld. 

Contracts  of  drunken  persons  are,  like  those  of  lunatics,  voidable. 
Mathews  v.  Baxter  (1873),  L.  R.,  8  Ex.  132,  42  L.  J.  Ex.  73,  28  L.  T. 
169,  21  W.  R.  389. 

For  capacity  of  corporations  to  contract,  see  Ashhury,  &<:  Co.  v. 
Riche,  No.  6  of  "  Agency,"  2  R.  C.  304  (L.  R.,  7  H.  L.  653,  44  L.  J. 
Ex.  185). 

AMERICAN  NOTES. 

It  is  believed  that  the  American  doctrine  is  in  hiarmony  with  that  of  the 
principal  case.  Mr.  Lawson  states  the  American  doctrine  with  exactness,  citing 
the  principal  case,  as  follows  :  "  It  seems  doubtful,  even  in  the  case  of  executory 
contracts,  whether  tlie  transaction  can  be  avoided  on  the  ground  of  lunacy  as 
against  a  contracting  party  who  had  no  reason  to  suppose  that  he  was  dealing 
with  an  insane  person.  But  it  may  be  safely  said  that  when  such  person  is  not  un- 
der a  conservator  or  guardian  duly  appoijited  by  law,  and  is  apparently  of  sound 
mind,  and  the  other  contracting  party  has  no  reason  to  believe  otherwise,  the 
contract  cannot  be  avoided  if  it  is  fair,  and  has  been  so  far  performed  that  the 
other  party  cannot  be  restored  to  his  former  position."  Behrens  v.  ^fcKenzie, 
23  Iowa,  383;  92  Am.  Dec.  428,  citing  the  principal  case ;  Rusk  v.  Fentnn,  14  Bush 
(Kentucky),  400  ;  20  Am.  Rep.  413,  citing  the  princi]xil  case  ;  Sims  v.  McLure, 
8  Richardson  Eq.  (So.  Car.),  286;  70  Am.  Dec.  106;  Eaton  v.  Ealon,  37  Xew 
Jersey  Law,  108  ;  18  Am.  Rep.  710,  citing  the  principal  case ;  Scan/on  v.  Cobb, 
85  Illinois.  296;  Burnhnmv.  Kidwell,  113  Illinois,  425;  Young \.  Stevens,  A%  New 
Haiu])shire,  133;  97  Am.  Dec.  593,  citiui;-  the  principal  case;  LancastiT  Hank 
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V.  Moore,  78  Peiiusylvaniu  State,  407  ;  21  Am.  Kep.  24;  Lincoln  v.  Ijuchnasler, 
32  Vermont,  6.38;  Fwj  v.  Burditt,  81  IiuUaiia,  433  ;  42  Am.  Kep.  142,  citing  tlie 
principal  case;  Carr  v.  HoUlday,  5  Iredell  Eciuity  (No.  Car.),  167  ;  Lanffleij  v. 
Langley,  45  Arkansas,  392;  Cribben  v.  Maxwell,  34  Kansas,  8;  .5")  Am.  Kep. 
233;  Mut.  Ins.  Co.  v.  Hunl,7Q  Xew  York,  541,  citing  the  principal  case;  .S'^o»/- 
ters  V.  Allen,  51  Michigan,  531;  Miller  v.  Finley,  26  Michigan,  240  ;  12  Am. 
Rep.  306  ;  Hughes  v.  Jones,  116  New  York,  67  ;  15  Am.  St.  Kep.  386 ;  Pearson 
V.  Cox,  71  Texas,  246  ;  10  Am.  St.  Rep.  740  ;  Odom  v.  Riddick,  104  North  Caro- 
lina, 515;  17  Am.  St.  Rep.  686,  citing  the  principal  case.  In  a  note,  15  Am. 
Dec,  367,  the  editor  says  :  "  It  is  generally  held  that  if  there  has  been  no 
unfairness  or  imposition,  or  undue  advantage  taken,  and  the  insanity  was  un- 
known to  the  other  party,  the  contract  will  only  be  avoided  upon  condition 
that  the  party  seeking  relief  will  do  complete  equity  by  restoring  what  he  has 
received,"  citing  the  principal  case,  and  Eaton  v.  Eaton,  37  New  Jersey  Law, 
108 ;  Lincoln  v.  Buckmaster,  32  Vermont,  659,  and  other  cases. 

In  Seaver  v.  Phelps.  11  Pickering  (Massachusetts),  304  ;  22  Am.  Dec.  372, 
the  contrary  was  held  ;  but  Mr.  Lawson  says  this  case  "  is  not  law,  and  tiie 
rule  as  stated  in  the  text  is  sustained  by  a  great  majority  of  the  adjudica- 
tions, and  seems  to  be  as  well  settled  as  any  rule  of  law  can  be." 

A  few  cases  hold,  that  if  the  msane  person  got  no  benefit  the  contract  may 
not  be  enforced  ;  and  if  executed,  he  may  recover  what  he  paid  oi-  parted  with, 
although  the  other  acted  innocently.  Van  Patton  v.  Beals,  46  Iowa,  62  :  North- 
western M.  F.  Ins.  Co.  V.  Blankenship,  94  Indiana,  535 ;  Lincoln  v.  Buckmaster, 
32  Vermont,  658. 

So  a  few  cases  hold  that  an  insane  person's  deed  is  absolutely  void.  Van 
Dusen  v.  Sweet,  51  New  York,  378;  Rogers  v.  Blackicell,  49  Michigan,  192: 
Rogers  v.  Walker,  Q  Pennsylvania  State,  371 ;  47  Am.  Dec.  470;  Dexter  v.  Hall, 
15  Wallace  (U.  S.  Supr.  Ct.),  9  ;  Somers  v.  Pumphrey,  24  Indiana,  231 ;  Farley 
V.  Parker,  6  Oregon,  105;  25  Am.  Rep.  504.  In  the  last  case  the  Court  said  : 
"  The  fundamental  idea  of  a  contract  is  that  it  requires  the  assent  of  two 
minds ;  but  a  lunatic  or  a  person  non  compos  mentis  has  nothing  which  the  law 
recognizes  as  a  mind,  and  therefore  cannot  make  a  contract."  In  Dexter  v. 
Hall,  sup7-a,  the  Court  said  :  "  Looking  at  the  subject  in  the  light  of  reason, 
it  is  difficult  to  perceive  how  one  incapable  of  understanding  and  acting  in  the 
ordinary  affairs  of  life  can  make  an  instrument  the  efficacy  of  which  consists 
in  the  fact  that  it  expresses  his  intention,  or  more  properly,  his  mental  con- 
clusions." In  Rogers  v.  Walker,  supra,  Gibson,  C.  J.,  said  :  '•  Tlie  direction 
that  the  plaintiff  might,  by  her  committee,  recover  back  the  land  conveyed  by 
her  when  insane,  without  restoring  the  purchase-money  or  compensating  the 
defendant  for  improvements,  was  entirely  proper."  Citing  Thompson  v.  Leach, 
2  Salk.  427.  In  Gibson  v.  Soper,  6  Gray  (Massachusetts),  279 ;  66  Am.  Dec. 
414,  the  Court  said  :  — 

"  The  position  taken  by  the  tenant  is  that  the  grantor  or  his  guardian  or 
heirs  cannot  avoid  the  grant,  unless  he  or  they  place  the  grantee,  in  all  re- 
spects, in  the  condition  in  which  he  was  before  the  deed.  It  seems  to  us, 
upon  careful  consideration,  that  such  is  not  the  rule  of  law ;  that  the  restitu- 
tion of  the  consideration  of  the  deed  or  purchase-money  is  not  a  condition 
precedent  to  the  recovery  of  the  land. 
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•'  Upon  strict  principles  of  law  this  is  clear.  The  estate  is  shown  to  have 
been  in  the  demandant  within  the  twenty  years.  The  tenant  says  he  holds  a 
deed  from  the  demandant.  But  the  demandant  is  shown  to  have  been  incajv 
able  of  making  a  valid  deed.  It  wants  the  consenting  mind.  The  tenant 
must  then  show  ratitication, — ratification  by  some  act  of  the  grantor  upon 
his  restoration  to  sound  mind,  or  possibly  by  his  guardian.  But  the  grantor 
has  remained  insane  ever  since  the  deed,  as  incapable  of  confirming  as  of  mak- 
ing it.  The  guardian  has  done  nothing  to  ratify  or  confirm  the  grant.  The 
estate  is  still  in  the  demandant;  for  if  it  has  passed,  it  has  passed  by  the  deed 
of  an  insane  man,  never  ratified  or  confirmed.  That,  in  law,  was  impossible. 
The  Courts  have  certainly  gone  far  enough  in  saying  such  an  instrument  was 
capable  of  being  ratified  or  affirmed  by  acts  in  pais.  They  have  never  said 
that  though  the  grantor  was  incapable  of  making  a  deed,  it  should  be  valid 
against  him,  however  insane,  unless  he  ascertained  what  was  the  consideratioTi 
paid  to  him,  had  the  means  of  restoration,  and  offered  to  restore ;  and  all 
this  as  a  condition  precedent  to  the  recovery  of  that  which  he  never  had 
conveyed. 

"  Xo  considerations  of  policy  or  equity  require  the  adoption  of  such  a  rule. 
To  say  that  an  insane  man,  before  he  can  avoid  a  voidable  deed,  must  put  the 
grantee  in  statu  quo,  would  be  to  say,  in  effect,  that  in  a  large  majority  of  cases 
his  deed  shall  not  be  avoided  at  all.  The  more  insane  the  grantor  was  when 
the  deed  was  made  the  less  likely  will  he  be  to  retain  the  fruits  of  his  bargain, 
so  as  to  be  able  to  make  restitution.  If  he  was  so  far  demented  as  not  to 
know  or  recollect  what  the  bargain  was,  the  difficulty  will  be  still  greater. 

"  One  of  the  obvious  grounds  on  which  the  deed  of  an  insane  man  or  an 
infant  is  held  voidable  is  not  merely  the  incapacity  to  make  a  valid  sale,  but 
incapacity  prudently  to  manage  and  dispose  of  the  proceeds  of  the  sale.  And 
the  same  incapacity  which  made  the  deed  void  may  have  wasted  the  price,  and 
rendered  the  restoration  of  the  consideration  impossible.  For  example,  one 
buys  of  an  insane  nuin  his  farm  ;  he  gives  a  note,  good  only  because  it  has  a 
good  indorser ;  the  insane  grantor  omits  to  have  the  indorser  notified,  and 
loses  its  value.  Must  he,  before  he  can  recover  the  estate,  put  the  grantee  in 
statu  quo  ? 

"Upon  the  first  impression  it  may  seem  equitable  that  such  restoration 
should  be  made  befoi'e  the  insane  or  infant  grantor  should  recover  his  estate  ; 
but  it  is  an  impression  which  a  little  reflection  removes.  The  law  makes  this 
very  incapacity  of  parties  their  shield.  In  their  weakness  they  find  protection. 
It  will  not  suffer  those  of  mature  age  and  sound  mind  to  profit  by  that  weak- 
ness. It  binds  the  strong  while  it  protects  the  weak.  It  holds  the  adult  to 
the  bargain  which  the  infant  may  avoid ;  the  sane  to  the  obligation  from 
which  the  insane  may  be  loosed.  It  does  not  mean  to  put  them  on  an  equality ; 
on  the  otht^r  hand,  it  intends  that  he  who  deals  with  infants  or  insane  per- 
sons shall  do  it  at  his  peril.  Xor  is  there,  practically,  any  hardship  in  this ; 
for  men  of  soimd  minds  seldom  unwittingly  enter  into  contracts  with  infants 
or  insane  persons. 

'•  If  the  law  required  restitution  of  the  price  as  a  condition  precedent  to  the 
recovery  of  the  estate,  that  would  be  done  indirectly  which  the  law  does  not 
permit  to  be  done  directly;  and  the  great  pui'pose  of  the  law,  in  avoiding  such 
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contracts,  the  protection  of  those  who  cannot  protect  themselves,  defeated. 
The  insane  grantor  could  not  avoid  the  deed  of  his  estate  because  the  same 
folly  which  induced  the  sale  had  wasted  the  ])roceeds,  the  result  against  which 
it  is  the  policy  of  the  law  to  guard. 

"  Whether  the  grantee,  whose  deed  is  avoided  on  this  ground,  may  recover 
back  tiie  price,  and  under  what  circumstances  and  to  what  extent,  pre.sents 
a  quite  different  question  into  which  it  is  not  necessary  to  enter.  The  only 
question  before  us  is  whether  its  restoration  is  a  condition  precedent  to  tlie 
recovery  of  the  estate  in  a  writ  of  entry,  upon  proof  that  the  grantor  was 
insane  when  the  deed  was  made,  and  in  the  absence  of  all  evidence  of 
ratitication  ? 

"  Doubtless,  if  the  grantor,  having  been  restored  to  sound  mind,  or  the 
infant  upon  coming  of  age,  still  retains  and  u.ses  the  consideration  of  the  deed 
without  offer  to  restore,  or  seeks  to  enforce  the  securities,  or  avails  himself  of 
the  contract  which  constituted  such  considei-ation.,  such  conduct  may  furnish 
satisfactory,  and  it  may  be  conclusive,  evidence  of  a  ratification.  And  this  is 
the  extent,  we  think,  to  which  the  cases  have  gone,  upon  which  the  tenant 
specially  relies.  Allis  v.  Billings,  6  Met.  415;  39  Am.  Dec.  744,  and  Arnold  v. 
Richmond  Iron  Works,  1  Gray,  434." 

Tlie  contrary  reasoning  is  well  expres.sed  in  Lancaster  Bank  v.  Moore,  supra: 
"  Insanity  is  one  of  the  most  mysterious  diseases  to  which  humanity  is  sub- 
ject. It  assumes  such  varied  forms  and  produces  such  opposite  effects  as 
frequently  to  baffle  the  ripest  professional  skill  and  the  keenest  observation. 
In  some  instances  it  affects  the  mind  only  in  its  relation  to  or  connection  with 
the  particular  subject,  leaving  it  soimd  and  rational  upon  all  other  subjects. 
Many  insane  persons  drive  as  thrifty  a  bai'gain  as  the  shrewdest  business  man 
without  betraying  in  manner  or  conversation  the  faintest  trace  of  mental 
derangement.  It  would  be  an  unreasonable  and  unjust  rule  that  such  persons 
should  be  allowed  to  obtain  the  property  of  innocent  parties,  and  retain  both 
the  property  and  its  price." 

The  case  of  Van  Dusen  v.  Sweet,  supra,  is  distinguishable  by  the  fact,  that 
although  the  deed  was  executed  before  the  grantor  had  been  judicially  declared 
insane,  yet  the  inquisition  found  that  he  was  insane  when  it  was  executed. 
This  was  a  decision  by  the  Commission  of  Appeals,  and  is  of  less  authority 
than  one  by  the  Court  would  be. 

In  Odom  v.  Riddick,  supra,  it  was  held  that  the  deed  of  a  lunatic  would  not 
be  set  aside,  even  if  the  grantee  knew  of  the  insanity,  provided  there  was  no 
fraud  nor  undue  influence,  a  fair  price  was  paid,  and  the  transaction  was  made 
under  advice  of  the  grantor's  counsel. 

In  the  late  case  of  Dewey  v.  Allgire,  37  Nebraska,  6 ;  40  Am.  St.  Rep.  468, 
founded  on  Gibson  v.  Snper,  supra,  it  was  held  that  the  deed  of  an  insane  per- 
son may  be  avoided  as  against  his  grantee  without  notice,  and  as  against  an 
innocent  purcha.ser  from  such  grantee  without  restitution  of  the  consideration 
]>aid  by  the  last  purchaser.  Reliance  is  also  placed  on  Crawford  v.  ScovelU 
supra,  and  on  Hovey  v.  Hohson,  53  ]Maine,  451  ;  80  Am.  Dec.  70.5,  wliicli  cites 
the  principal  case,  but  recognizes  the  difference  between  the  English  and  the 
.\nierican  doctrine,  and  also  cites  Cheiu  v.  Bank  of  Baltimore,  14  Maryland, 
318,  as  saying,  "The  doctrine  in  this  country  is  the  other  way,  and  as  we  think 
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is  sustained  by  better  reasoning  tlian  the  English  rule  as  announced  in  some 
of  their  decisions." 

The  principal  case  was  distinguished  in  Crawford  v.  Scorell,  94  Penn.sylvania 
State,  48 ;  39  Am.  Rep.  766,  where  a  deed  of  an  insane  grantor  was  set  aside 
the  grantee  having  knowledge  of  his  insanity  at  the  time  of  the  grant. 

It  seems  however  that  if  the  parties  can  be  restored  to  their  original  posi- 
tion, the  contract  will  be  set  aside,  notwithstanding  the  ignorance  and  good 
faith  of  the  party  of  sound  mind,  and  the  fact  that  the  contract  has  been 
executed.  In  Corbil  v.  Smith,  7  Iowa,  60  ;  71  Am.  Dec.  4o4,  it  was  said  :  "  In 
the  next  place  a  distinction  is  to  be  borne  in  mind  between  contracts  executed 
and  contracts  executory.  The  latter  the  Courts  will  not  in  general  lend  their 
aid  to  execute,  where  the  party  sought  to  be  affected  was  at  the  time  incap- 
able, unless  it  may  be  for  necessaries.  If  on  the  other  hand  the  incapacity 
was  unknown,  no  advantage  was  taken,  the  contract  has  been  executed,  and 
the  parties  cannot  be  put  in  statu  quo,  it  will  not  be  set  aside.  The  latter 
rule  is  said  to  be  the  tendency  of  the  more  recent  American  authorities,  while 
formerly  the  leaning  in  this  country  was  in  favour  of  the  doctrine  that  the 
contracts  of  a  lunatic,  whether  executed  or  unexecuted,  were  per  se  void,  unless 
for  necessaries.  "Wharton  &  Stille's  Med.  Jui\  §  11  ;  La  Rue  v.  Giikyson,^  Pa. 
St.  :}75;  45  Am.  Dec.  700;  Beals  v.  See,  10  ibid.  56;  49  Am.  Dec.  573.  If 
the  rule  above  stated  as  to  executed  contracts  obtains  as  an  exception  to  the 
general  rule  that  the  contract  of  a  lunatic  is  void  per  se,  we  submit  that  it 
nuist  be  ujion  the  ground  that  the  property  which  is  the  subject  of  the  con- 
tract cannot  be  restored,  and  that  it  is  impossible  to  place  the  parties  in  statu 
quo.  For  certainly  it  would  seem  that,  if  the  contract  is  voided  upon  the 
ground  that  the  party  had  not  a  contracting  mind,  and  the  wrong  cannot  be 
made  right,  —  the  property  restored,  the  parties  placed  in  statu  quo,  —  it  can 
make  but  little  difference  in  a  court  of  conscience  whether  the  question  arises 
upon  an  executed  or  executory  contract.  If  the  Court  cannot,  because  of  the 
circumstances  surrounding  the  case,  administer  justice,  —  set  aside  the  con- 
tract and  restore  the  parties  to  their  original  position, — does  it  therefore 
follow  that  it  will  not  do  so  upon  an  executed  contract  where  no  such  obstacles 
exist  ?  It  seems  to  us  not.  In  the  case  of  an  application  to  set  aside  a  deed, 
where  the  grantee  was  insane,  ordinarily  the  property  can  be  restored  and  the 
parties  placed  as  they  were ;  and  hence  it  is  said  fairness,  innocence,  and  ful- 
ness of  consideration  are  necessary  to  validate  it."  But  the  same  Court  held, 
in  Ashcraft  v.  De  Armond,  44  Iowa,  229,  that  a  court  of  equity  would  not  set 
aside  a  deed  to  a  purchaser  in  good  faith  and  for  a  sufficient  consideration, 
and  without  knowledge  of  the  grantor's  incapacity. 
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Section  III. —  Co/taent. 

No  7.  — ADAMS   v.   LINDSELL. 
(1818.) 

No  8.— STEVENSON   v.   McLEAN. 
(1880.) 


I 


i 


KULE. 

Where  an  offer  is  sent  by  letter  the  person  making  the 
offer  is  conchisively  presumed  to  continue  making  the 
offer,  during  such  period  as  is  determined  by,  or  is  reason- 
able having  regard  to,  the  terms  of  the  offer,  or  until 
notice  of  recall  of  the  offer  has  reached  the  person  to 
whom  it  is  made. 

Adams  and  Others  v.  Lindsell  and  Another. 

1  Barn.  &  Aid.  681-683  (s.  c.  19  R.  R.  415). 

Contract.  —  Offer.  —  Acceptance.  —  Revocation, 

[681]  A.  by  letter  offers  to  sell  to  B.  certain  specified  goods,  receiving  an  an- 
swer by  return  of  post ;  the  letter  l>eing  misdirected,  the  answer  notifying 
the  acceptance  of  the  offer  arrived  two  days  later  than  it  ought  to  have  done  ; 
on  the  day  following  that  when  it  would  have  arrived  if  the  original  letter 
had  been  properly  directed,  A.  sold  the  goods  to  a  third  person ;  Held,  that 
there  was  a  contract  binding  the  parties,  from  the  moment  the  offer  was  ac- 
cepted, and  that  B.  was  entitled  to  recover  against  A.  in  an  action  for  not 
completing  his  contract.  ■ 

Action  for  non-delivery  of  wool  according  to  agreement.  At 
the  trial  at  the  last  Lent  assizes  for  the  county  of  Worcrester, 
before  Burkough,  J.,  it  appeared  that  the  defendants,  who  were 
dealers  in  wool,  at  St.  Ives,  in  the  county  of  Huntingdon,  had,  on 
Tuesday  the  2d  of  September,  1817,  written  the  following  letter  to 
the  plaintiffs,  who  were  woollen  manufacturers  residing  in  Broms- 
grove,  Worcestershire.  "  We  now  offer  you  eight  hundred  tods  of 
wether  fleeces,  of  a  good  fair  quality  of  our  country  wool,  at  35.s.  M. 
per  tod,  to  be  delivered  at  Leicester,  and  to  be  paid  for  by  two 
months'  bill  in  two  months,  and  to  be  weighed  up  by  your  agent 
within  fourteen  days,  receiving  your  answer  in  course  of  post." 
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This  letter  was  misdirected  by  the  defendants,  to  Bromsgrove, 
Leicestershire,  in  consequence  of  which  it  was  not  received  by  the 
plaintiffs  in  Worcestershire  till  7  p.  ni.  on  Friday,  September  5th. 
(3n  that  evening  the  plaintiffs  wrote  an  answer,  agreeing  to  accept 
the  wool  on  the  terms  proposed.  The  course  of  the  post  between 
St.  Ives  and  Bromsgrove  is  through  London,  and  consequently  this 
answer  was  not  received  by  the  defendants  till  Tuesday,  September 
9th.  On  the  Monday,  September  8th,  the  defendants  not  having, 
as  they  expected,  received  an  answer  on  Sunday,  September  7th 
(which  in  case  their  letter  had  not  been  misdirected,  would  have 
been  in  the  usual  course  of  the  post),  sold  the  wool  in 
question  to  another  person.  Under  these  *  circumstances,  [*  682] 
the  learned  Judge  held,  that  the  delay  having  been  occas- 
ioned by  the  neglect  of  the  defendants,  the  jury  must  take  it,  that 
the  answer  did  come  back  in  due  course  of  post ;  and  that  then  the 
defendants  were  liable  for  the  loss  that  had  been  sustained  ;  and 
the  plaintiffs  accordingly  recovered  a  verdict. 

Jervis  having  in  Easter  term  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  there  was  no  binding  contract  between 
the  parties, 

Dauncey,  Puller,  and  Richardson,  showed  cause.  They  con- 
tended, that  at  the  moment  of  the  acceptance  of  the  offer  of  the  de- 
fendants by  the  plaintiffs,  the  former  became  bound.  And  that  was 
on  the  Friday  evening,  when  there  had  been  no  change  of  circum- 
stances.   They  were  then  stopped  by  the  Court,  who  called  upon  — 

Jervis  and  Campbell,  in  support  of  the  rule.  They  relied  on 
Payne  v.  Cave,  3  T.  E.  148  ;  1  E.  E.  679,  and  more  particularly 
on  Cooke  v.  Oxleij,  3  T.  E.  653;  1  E.  E.  783.  In  that  case, 
Oxley,  who  had  proposed  to  sell  goods  to  Cooke,  and  given  him 
a  certain  time  at  his  request,  to  determine  whether  he  would  buy 
them  or  not,  was  held  not  liable  to  the  performance  of  the  contract, 
even  though  Cooke,  within  the  specified  time,  had  determined 
to  buy  them,  and  given  Oxley  notice  to  that  effect.  So  here  the 
defendants  who  have  proposed  by  letter  to  sell  this  wool,  are  not 
to  be  held  liable,  even  though  it  be  now  admitted  that  the 
answer  did  come  back  in  due  cour.se  of  post.  Till  *  the  [*  683] 
plaintiffs'  answer  was  actually  received,  there  could  be  no 
binding  contract  between  the  parties ;  and  before  then,  the  de- 
fendants had  retracted  their  offer,  by  selling  the  wool  to  other 
persons.     But  — 
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The  Court  said,  that  if  that  were  so,  no  contract  could  ever  l)e 
completed  by  the  post.  For  if  the  defendants  were  not  bound  by 
their  offer  when  accepted  by  the  plaintiff's  till  the  answer  was  re- 
ceived, then  the  plaintiffs  ought  not  to  be  bound  till  after  they  had 
received  the  notification  that  the  defendants  had  received  their 
answer  and  assented  to  it.  And  so  it  might  go  on  ad  infinitum. 
The  defendants  must  be  considered  in  law  as  making,  durinjj  everv 
instant  of  the  time  their  letter  was  travelling,  the  same  identical 
offer  to  the  plaintiffs  ;  and  then  the  contract  is  completed  by  the 
acceptance  of  it  by  the  latter.  Then  as  to  the  delay  in  notifying 
the  acceptance,  that  arises  entirely  from  the  mistake  of  the  defend- 
ants, and  it  therefore  must  be  taken  as  against  them,  that  the 
plaintiffs'  answer  was  received  in  course  of  post. 

Rule  discharged. 

Stevenson,  Jaques  &  Co.  v.  McLean. 

5  Q.  B.  D.  346-352  (s.  c.  49  L.  J.  Q.  B.  701  ;  42  L.  T.  897  ;  28  W.  R.  916). 

Contract.  —  Offer.  —  Acceptance.  —  Revocation. 

[346]  The  defendant,  being  possessed  of  warrants  for  iron,  wrote  from 
London  to  the  plaintiffs  at  Middlesborough  asking  whether  they  could 
get  him  an  offer  for  the  warrants.  Further  correspondence  ensued,  and  ulti- 
mately the  defendant  wrote  to  the  plaintiffs  fixing  40s.  per  ton,  net  cash,  as 
the  lowest  price  at  which  he  could  sell,  and  stating  that  he  would  hold  the 
offer  open  till  the  following  INIonday.  The  plaintiffs  on  the  Monday  morning 
at  9.42  telegraphed  to  the  defendant :  "  Please  wire  whether  you  would  accept 
forty  for  delivery  over  two  months,  or  if  not,  longest  limit  you  could  give." 
The  defendant  sent  no  answer  to  this  telegram,  and  after  its  receipt  on  the 
same  day  he  sold  the  warrants,  and  at  1.25  p.  m.  telegraphed  to  plaintiffs  that 
he  had  done  so.  Before  the  arrival  of  his  telegram  to  that  effect,  the  plain- 
tiffs having  at  1  p.  m.  found  a  purchaser  for  the  iron,  sent  a  telegram  at  1.34 
p.  M.  to  the  defendant  stating  that  they  had  secured  his  price.  The  defend- 
ant refused  to  deliver  the  iron,  and  thereupon  the  plaintiffs  brought  an  action 
against  him  for  non-delivery  thereof.  The  jury  found  at  the  trial  that  the 
relation  between  the  parties  was  that  of  buyer  and  seller,  not  of  principal 
and  agent. 

The  state  of  the  iron  market  was  very  iinsettled  at  the  time  of  the  trans- 
action, and  it  was  impossible  to  foresee  when  the  plaintiff's  telegram  was 
sent  at  9.42  a.  m.  how  prices  would  range  during  the  day :  — 

Held,  by  Lush,  J.,  that  under  the  circumstances  the  plaintiff's  telegram  at 

9.42  ought  not  to  be  construed  as  a  rejection  of  the  defendant's  offer,  but 

merely  as  an  inquiry  whether  he  would  modify  the  terms  of  it,  and 

-[*347]  that,  although  *  the  defendant  was  at  liberty  to  revoke  his  offer  before 

the  close  of  the  day  on  jMonday,  such  revocation    was  not  effectual 
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until  it  readied  the  plaintiifs  ;  consequently  the  defendant's  olt'er  was  still  open 
when  the  plaintiffs  accepted  it,  and  the  action  was,  therefore,  maintainable. 

Further  consideration  before  Lush,  J.  The  facts  and  argu- 
ments sufficiently  appear  from  the  judgment,  which  was  pro- 
nounced after  time  taken  for  consideration  of  the  argument. 

May  25.  Lush,  J.  This  is  an  action  for  non -delivery  of  a 
quantity  of  iron  which  it  was  alleged  the  defendant  contracted 
to  sell  to  the  plaintiffs  at  40s.  per  ton,  net  cash.  The  trial  took 
•place  before  me  at  the  last  assizes  at  Leeds,  when  a  verdict  was 
given  for  the  plaintiff's  for  £1900,  subject  to  further  consideration 
on  the  question  whether,  under  the  circumstances,  the  correspon- 
dence between  the  parties  amounted  to  a  contract,  and  subject 
also,  if  the  verdict  should  stand,  to  a  reference,  if  required  by 
the  defendant,  to  ascertain  the  amount  of  damages.  The  ques- 
tion of  law  was  argued  before  me  on  the  7th  of  May  last. 

The  plaintiffs  are  makers  of  iron  and  iron  merchants  at 
Middlesborotigh.  The  defendant  being  possessed  of  warrants  for 
iron,  which  he  had  originally  bought  of  the  plaintiffs,  wrote  on 
the  24th  of  September  to  the  plaintiff's  from  London,  where  he 
carries  on  his  business :  "  I  see  that  No.  3  has  been  sold  for 
immediate  delivery  at  39s.,  which  means  a  higher  price  for  war- 
rants. Could  you  get  me  an  offer  for  the  whole  or  part  of  my 
warrants  ?     I  have  3800  tons,  and  the  brands  you  know. " 

On  the  26th  one  of  the  plaintiff's  wrote  from  Liverpool :  "  Your 
letter  has  followed  me  here.  The  pig  iron  trade  is  at  present 
very  excited,  and  it  is  difficult  to  decide  whether  prices  will  be 
maintained  or  fall  as  suddenly  as  they  have  advanced.  Sales  are 
being  made  freely  for  forward  delivery  chiefly,  but  not  in  war- 
rants. It  may,  however,  be  found  advisable  to  sell  the  warrants 
as  maker's  iron.  I  would  recommend  you  to  fix  your  price,  and 
if  you  will  write  me  your  limit  to  Middlesborough,  I 
*  shall  probably  be  al>le  to  wire  you  something  definite  on  [*  348] 
Monday. "  This  letter  was  crossed  by  a  letter  written  on 
the  same  day  by  the  clerk  of  one  Fossick,  the  defendant's  broker 
ill  London,  and  which  was  in  these  terms:  — 

"  Referring  to  R.  A.  McLean's  letter  to  you  re  warrants,  I  have 
seen  him  again  to-day,  and  he  considers  39.s.  too  low  for  same. 
At  40s.  he  says  he  would  consider  an  offer.  However,  I  shall  be 
nbliged  by  your  kindly  wiring  me,  if  possible,  your  best  offer  for 
all  or  part  of  the  warrants  he  has  to  dispose  of. " 
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On  the  27th  (Saturday)  the  pL^iiititfs  sent  to  Fossick  the 
following  telegram  :  — 

"  Cannot  make  an  offer  to-day  ;  warrants  rather  easier.  Several 
sellers  think  might  get  39s-.  6cL  if  you  could  wire  firm  offer 
subject  reply  Tuesday  noon.  " 

In  answer  to  this  Fossick  wrote  on  the  same  day  :  "  Your  tele- 
gram duly  to  hand  re.  warrants.  I  have  seen  Mr.  McLean,  but 
he  is  not  inclined  to  make  a  firm  offer.  I  do  not  think  he  is 
likely  to  sell  at  39s.  6(7. ,  but  will  probably  prefer  to  wait.  Please 
let  me  know  immediately  you  get  any  likely  offer. " 

On  the  same  day  tlie  defendant,  who  had  then  received  the 
Liverpool  letter  of  the  26th,  wrote  himself  to  the  plaintiff's  as 
follows :  — 

"  Mr.  Fossick 's  clerk  showed  me  a  telegram  from  him  yester- 
day mentioning  39s.  for  No.  3  as  present  price,  40s.  for  forward 
delivery.  I  instructed  the  clerk  to  wire  you  that  I  would  now 
sell  for  40s.,  net  cash,  open  till  Monday."  No  such  telegram 
was  sent  by  Fossick 's  clerk. 

The  plaintiff's  were  thus  on  the  28th  (Sunday)  in  possession  of 
both  letters,  the  one  from  Fossick  stating  that  the  defendant  was 
not  inclined  to  make  a  firm  offer;  and  the  other  from  the  defend- 
ant himself,  to  the  effect  that  he  would  sell  for  40s.,  net  cash, 
and  would  hold  it  open  all  Monday.  Tliis  it  was  admitted  must 
have  been  the  meaning  of  "  open  till  Monday. " 

On  the  Monday  morning,  at  9.42,  the  plaintiff's  telegraphed  to 
the  defendant :  "  Please  wire  whether  you  would  accept  forty  for 
delivery  over  two  months,  or  if  not,  longest  limit  you  would 
give. " 

This  telegram  was  received  at  the  office  at  Moorgate  at 
[*  349]   10.1  A.M.,  *  and  was  delivered  at  the  defendant's  office  in 
the  Old  Jewry  shortly  afterwards. 

No  answer  to  this  telegram  was  sent  by  the  defendant,  but 
after  its  receipt  he  sold  the  warrants,  through  Fossick,  for  40.s-. , 
net  cash,  and  at  1.25  sent  off"  a  telegram  to  the  plaintiff's :  "  Have 
sold  all  my  warrants  here  for  forty  net  to-day. "  This  telegram 
reached  Middlesborough  at  1.46,  and  was  delivered  in  due  course. 

Before  its  arrival  at  Middlesborough,  however,  and  at  1.34, 
the  plaintiff's  telegraphed  to  defendant:  "  Have  secured  your  price 
for  payment  next  Monday,  —  write  you  fully  by  post. " 

By  the  usage  of  the  iron  market  at  Middlesborough,  contracts 
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made    on    a    Monday    for   cash    are    payable    on    the    following 
Monday. 

At  2.6  on  the  same  day,  after  receipt  of  the  defendant's  tele- 
gram announcing  the  sale  through  Fossick,  the  plaintifis  tele- 
graphed :  "  Have  your  telegram  following  our  advice  to  you  of 
sale,  per  your  instructions,  which  we  cannot  revoke,  but  rely 
upon  your  carrying  out. " 

The  defendant  replied :  "  Your  two  telegrams  received,  but 
your  sale  was  too  late ;  your  sale  was  not  per  my  instructions. " 
And  to  this  the  plaintiffs  rejoined :  "  Have  sold  your  warrants  on 
terms  stated  in  your  letter  of  twenty-seventh.  " 

The  iron  was  sold  by  plaintiffs  to  one  Walker  at  41s.  6d. ,  and 
the  contract  note  was  signed  before  1  o'clock  on  Monday.  The 
price  of  iron  rapidly  rose,  and  the  plaintiff's  had  to  buy  in  fulfil- 
ment of  their  contract  at  a  considerable  advance  on  40s. 

The  only  question  of  fact  raised  at  the  trial  was,  whether  the 
relation  l)etween  the  parties  was  that  uf  principal  and  agent,  or 
that  of  buyer  and  seller.  The  jury  found  it  was  that  of  buyer 
and  seller,  and  no  objection  has  been  taken  to  this  finding. 

Two  objections  were  relied  on  Ijy  the  defendant:  first,  it  was 
contended  that  the  telegram  sent  by  the  plaintiffs  on  the  Monday 
morning  was  a  rejection  of  the  defendant's  offer  and  a  new  pro- 
posal on  the  plaintiff's'  part,  and  that  the  defendant  had  therefore 
a  right  to  regard  it  as  putting  an  end  to  the  original  negotiation. 

Looking  at  the  form   of  the  telegram,  the  time  when   it  was 
sent,  and  the  state  of  the  iron  market,  I  cannot  think  this  is  its 
fair  meaning.      The  plaintiff  Stevenson  said  he  meant  it 
only  *  as  an  inquiry,  expecting  an  answer  for  his  guidance,    [*  350] 
and  this,  I  think,   is  the  sense  in  which  the  defendant 
ought  to  have  regarded  it. 

It  is  apparent  throughout  the  correspondence,  that  the  plain- 
tiffs did  not  contemplate  buying  the  iron  on  speculation,  but  that 
their  acceptance  of  the  defendant's  offer  depended  on  their  finding 
some  one  to  take  the  warrants  off  their  hands.  All  parties  knew 
that  the  market  was  in  an  unsettled  state,  and  that  no  one  could 
predict  at  the  early  hour  when  the  telegram  was  sent  how  the 
prices  vvould  range  during  tlie  day.  Tt  was  reasonable  that, 
luider  these  circumstances,  they  should  desire  to  know  before 
business  began  whether  they  were  to  be  at  liberty  in  case  of  need 
til   make   anv  and   wliat  concession   as   to   the   time  or  times   of 
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delivery,  which  would  he  the  time  or  time.s  of  payment,  or 
whether  the  defendant  was  determined  to  adhere  to  the  terms 
of  his  letter ;  and  it  was  highly  unreasonable  that  the  plaintiffs 
should  have  inten<led  to  close  the  negotiation  while  it  was  uncer- 
tain whether  they  could  find  a  buyer  or  not,  having  the  whole  of 
the  business  hours  of  the  day  to  look  for  one.  Then,  again,  the 
form  of  the  telegram  is  one  of  inquiry.  It  is  not  "  I  offer  forty 
for  delivery  over  two  months,"  which  would  have  likened  the 
case  to  ITi/de  v.  Wrench,  No.  12,  p.  139,  post;  3  Beav.  334,  where 
one  party  offered  his  estate  for  £1000,  and  the  other  answered  by 
offering  £950.  Lord  Langdale,  in  that  case,  held  that  after  the 
£950  had  been  refused,  the  party  offering  it  could  not,  by  then 
agreeing  to  the  original  proposal,  claim  the  estate,  for  the  nego- 
tiation was  at  an  end  by  the  refusal  of  his  counter  proposal. 
Here  there  is  no  counter  proposal.  The  words  are,  "  Please  wire 
whether  you  would  accept  forty  for  delivery  over  two  months, 
or,  if  not,  the  longest  limit  you  would  give. "  There  is  nothing 
specific  by  way  of  offer  or  rejection,  but  a  mere  inquiry,  which 
should  have  been  answered  and  not  treated  as  a  rejection  of  the 
off'er.      This  ground  of  objection  therefore  fails. 

The  remaining  objection  was  one  founded  on  a  well-known 
passage  in  Pothier,  which  has  been  supposed  to  have  been  sanc- 
tioned by  the  Court  of  Queen's  Bench  in  Cooke  v.  Oxley,  3  T.  P. 

653 ;  1  E.  P.  783,  that  in  order  to  constitute  a  contract 
[*  351]   there  must  be  the  assent  or  concurrence  *  of  the  two  minds 

at  the  moment  when  the  offer  is  accepted ;  and  that  if, 
when  an  offer  is  made,  and  time  is  given  to  the  other  party  to 
determine  whether  he  will  accept  or  reject  it,  the  proposer 
changes  his  mind  before  the  time  arrives,  although  no  notice 
of  the  withdrawal  has  been  given  to  the  other  party,  the  option 
of  accepting  it  is  gone.  The  case  of  Coohe  v.  Oxley  does  not 
appear  to  me  to  warrant  the  inference  which  has  been  drawn 
from  it,  or  the  supposition  that  the  Judges  ever  intended  to 
lay  down  such  a  doctrine.  The  declaration  stated  a  proposal 
by  the  defendant  to  sell  to  the  plaintiff  266  hogsheads  of  sugar 
at  a  specific  price,  that  the  plaintiff  desired  time  to  agree  to,  or 
dissent  from,  the  proposal  till  four  in  the  afternoon,  and  that 
defendant  agreed  to  give  the  time,  and  promised  to  sell  and 
deliver  if  the  plaintiff  would  agree  to  purchase  and  give  notice 
thereof  before  four  o'clock.      The  Court  arrested  the  judgment  on 
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the  ground  that  there  was  no  consideration  for  the  defendant's 
agreement  to  wait  till  four  o'clock,  and  that  the  alleged  promise 
to  wait  was  nudum  pactum. 

All  that  the  judgment  affirms  is,  that  a  party  who  gives  time 
to  another  to  accept  or  reject  a  proposal  is  not  bound  to  wait  till 
the  time  expires.  And  this  is  perfectly  consistent  with  legal 
principles  and  with  subsequent  authorities,  which  have  been 
supposed  to  conflict  with  Cool-e  v.  Oxley.  It  is  clear  that  a 
unilateral  promise  is  not  binding,  and  that  if  the  person  who 
makes  an  offer  revokes  it  before  it  has  been  accepted,  which  he 
is  at  liberty  to  do,  the  negotiation  is  at  an  end  :  see  Iloutledge  v. 
Grant,  4  Bing.  653.  But  in  the  absence  of  an  intermediate 
revocation  a  party  who  makes  a  proposal  by  letter  to  another  is 
considered  as  repeating  the  offer  every  instant  of  time  till  the 
letter  has  reached  its  destination  and  the  correspondent  has  had  a 
reasonable  time  to  answer  it.  Adams  v.  Lindscll,  ante,  p.  80  ;  1  B. 
&  Aid.  681  ;  19  E.  R.  415.  "  Common  sense  tells  us,"  said  Lord 
CoTTENHAM,  in  Ditnlup  V.  Higgiiis,  1  H.  L.  C.  381,  "  that  trans- 
actions cannot  go  on  without  such  a  rule. "  It  cannot  make  any 
difference  whether  the  negotiation  is  carried  on  by  post,  or  by 
telegraph,  or  by  oral  message.  If  the  offer  is  not  retracted,  it  is 
in  force  as  a  continuing  offer  till  the  time  for  accepting  or  reject- 
ing it  has  arrived.  But  if  it  is  retracted,  there  is  an  end 
of  the  proposal.  *  Cooke  v.  O.drij,  if  decided  the  other  [*  352] 
way,  would  have  negatived  the  right  of  the  proposing 
party  to  revoke  his  offer. 

Taking  this  to  be  the  effect  of  the  decision  in  Cooke  v.  Oeley, 
the  doctrine  of  Pothier  before  adverted  to,  which  is  undoubtedly 
contrary  to  the  spirit  of  English  law,  has  never  been  affirmed  in 
our  Courts.  Singularly  enough,  the  very  reasonable  proposition 
that  a  revocation  is  nothing  till  it  has  been  communicated  to 
•the  other  party,  has  not,  until  recently,  been  laid  down,  no  case 
having  apparently  arisen  to  call  for  a  decision  upon  the  point. 
In  America  it  was  decided  some  years  ago  that  "  an  offer  cannot 
be  withdrawn  unless  the  withdrawal  reaches  the  party  to  whom  it 
is  addressed  before  his  letter  of  reply  announcing  the  acceptance 
has  been  transmitted,"  Tagloe  v.  Merchants'  Fire  Insurance  Co.,  9 
How.  Sup.  Court  liep.  390 ;  and  in  Byrne  &  Co.  v.  Leon  Van 
Tien/ioren  c(;  Co.,  49  L.  J.  C.  P.  316,  my  Brother  Lindley,  in  an 
elaborate  judgment,  adopted  this  view,  and  held  that  an  uncom- 
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municated  revocation  is,  for  all  practical  purposes  and  in  point 
of  law,  no  revocation  at  all. 

It  follows,  that  as  no  notice  of  withdrawal  of  his  offer  to  sell 
at  40s.,  net  cash,  was  given  by  the  defendant  before  the  plaintiffs 
sold  to  Walker,  they  had  a  right  to  regard  it  as  a  continuing 
offer,  and  their  acceptance  of  it  made  the  contract,  which  was 
initiated  by  the  proposal,  complete  and  binding  on  both  parties. 

My  judgment  must,  therefore,  be  for  the  plaintiffs  for  £1900, 
but  this  amount  is  liable  to  be  reduced  by  an  arbitrator  to  be 
agreed  on  by  the  parties,  or,  if  they  cannot  agree  within  a  week, 
to  be  nominated  by  me.  If  no  arbitrator  is  ap})ointed,  or  if  the 
amount  be  not  reduced,  the  judgment  will  stand  for  £1900.  The 
costs  of  the  arbitration  to  be  in  the  arbitrator's  discretion. 

Judgment  for  the  plaintiffs. 

ENGLISH   NOTES. 

Denton  v.  Great  Northern  RaUxoaij  Co.  (1856),  5  El.  &  Bl.  860,  25 
L.  J.  Q.  B.  129,  supports  the  rule  in  the  principal  cases.  There  a 
cause  of  action  was  said  to  lie  for  refusal  to  issue  a  railway-ticket  tor  a 
certain  train  in  accordance  with  the  time-table,  tlie  train  having  been 
withdrawn,  but  without  notice. 

In  Baines  v.  Wood/all  (1859),  6  C.  B.  (X.  S.)  657,  28  L.  J.  C.  P. 
338,  a  time  policy  of  marine  insurance  was  to  expire  on  the  29t]i  of 
July,  1858.  The  ship  returned  on  the  12th  of  April,  1858,  and  on  the 
15th  April  the  insured  applied  for  return  of  part  premium.  On  the 
17th  of  April  the  policy  was  given  up  tu  the  defendants  to  be  can- 
celled, on  the  terms  of  returning  the  premium  paid  for  the  period 
between  the  30th  of  April  and  the  30th  of  July;  and  on  the  21st  the 
policy  was  cancelled  accordingly.  On  the  22nd  the  ship  was  burnt, 
and  later  on  the  same  day  the  plaintiff  (the  insured)  wrote  to  the  de- 
fendant withdrawing  his  reipiest  for  the  return  of  premium  (in  other 
words,  withdrawing  his  offer  of  having  the  policy  cancelled),  on  the 
ground  that  he  had  not  heard  from  the  defendant.  Held,  that  revoca- 
tion of  the  proposal  was  too  late  after  its  actual  acceptance. 

In  Offord  V.  Daru's  (1862),  12  C.  B.  (N.  8.)  748,  31  L.  J.  C.  P.  319, 
6  L.  T.  579,  19  W.  K.  758,  a  letter  of  credit  was  issued  by  the  defend- 
ants to  A.  for  twelve  months.  A.  drew  some  bills  on  the  defendants 
and  cashed  them  with  the  plaintiffs.  After  six  months,  the  defendants 
revoked  the  letter  of  credit,  and  the  plaintiff,  with  full  knowledge  of 
the  revocation,  cashed  some  further  bills  drawn  by  A.  on  the  defend- 
ants.    Held,  that  the  defendants  were  n<it  liable  for  these. 
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In  Dlrkinson  v.  Dodds  (187(>),  2  Cli.  D.  463,  45  L.  J.  Ch.  777,  34 
L.  T.  607,  '24  W.  K.  594,  tlie  defendant  offered,  by  writing,  his  house 
to  tlie  i)laintiff's  for  a  certain  price,  the  offer  being  expressly  left  open 
till  the  following  Friday,  9  A.  m.  In  the  mean  time,  the  defendant  sold 
the  house  to  A.,  who  informed  the  plaintiff'  of  the  transaction.  The 
plaintiff  made  a  formal  acceptance  at  the  appointed  time.  Held,  that 
the  acceptance  with  actual  knowledge  of  the  revocation  was  inoperative. 

In  Byrne,  v.  Van  Tlenhoven  ( 188U),  5  C.  P.  D.  344,  49  L.  J.  C.  P.  316, 
42  L.  T.  371,  referred  to  and  followed  in  the  principal  case  of  Stevenson 
V.  McLean,  the  defendants,  merchants  at  Cardiff',  wrote  to  the  plain- 
tiff's at  New  York  on  the  1st  of  October,  1879,  offering  for  sale  1000 
boxes  of  tin  plates  on  certain  terms.  The  plaintiff  received  the  jjro- 
posal  on  the  11th  of  October  and  cabled  acceptance  at  once.  On  the  8th 
of  the  same  month  the  defendants  had  posted  a  letter  revoking  the 
offer,  which  had  not  been  received  by  the  plaintiffs  up  to  the  time  of 
cabling  acceptance.  Held,  that  the  plaintiff's  made  a  legally  binding 
contract,  inasmuch  as  they  accepted  without  actual  knowledge  of  the 
revocation. 

The  same  principles  are  illustrated  liy  the  cases  of  acceptance  of  an 
application  of  shares  in  a  company,  by  letter  of  allotment,  amongst 
which  may  be  cited  as  examples:  In  re  National  Savlnf/s  Bank  Associ- 
ation HehlPs  case  (1867),  L.  K.,  4  Eq.  9,  36  L.  J.  Cli.  748;  In  re  The 
Imperial  Land  Coinpain/  of  Marseilles  :  Harris's  case  (1872),  L.  R,,  7 
Ch.  587,  41  L.  J.  Cb.  61il;  Household  Fire  Assurance  Co.  v.  Grant 
(C.  A.  1879),  No.  10,  p.  115,  post  (4  Ex.  D.  216,  48  L.  J.  Ex.  577,  41 
L.  T.  298,  27  W.  K.  858). 

AMERICAN   NOTES. 

The  two  principal  cafses,  and  the  next  two,  Nos.  9  and  10,  may  be  consid- 
ered together.  Tiie  case  of  Adams  v.  Lindsell  is  stated  in  the  text  of  Lawson 
on  Contracts,  §  20,  and  the  doctrine  in  question  was  treated  at  some  length 
by  tlie  editor  of  the  American  Reports,  in  Vol.  .32,  p.  40,  citing  Ada7ns  v.  Lind- 
sell. His  conclusions  were  reproduced  in  Browne  on  Sales,  p.  22,  and  are  as 
follows :  — 

1.  Where  the  offer  is  made  by  letter  and  is  accepted  by  letter  posted  within 
a  reasonable  time,  and  before  receipt  of  notice  of  withdrawal,  the  contract  is 
complete,  although  the  acceptance  maybe  delayed,  or  may  not  be  received, 
owing  to  the  fault  of  the  post.  Taijloe  v.  Mercli.  F.  fns.  Co.,  9  Howard  (U.  8. 
Supr.  Ct.),  890;  Trerorv.  Wood,  86  New  York,  807 ;  98  Am.  Dec.  f)!!  ;  Abbott 
V.  Shepard,  48  New  Hampshire,  14  ;  Hutcheson  v.  Bhdeman,  3  Metcalfe  (Ken- 
tucky), 80;  Hamilton  v.  Lycoming  Ins.  Co.,  5  Barr  (Pennsylvania),  339;  Levy 
V.  Cohen,  4  Georgia,  1;  FaUs  v.  Gnither,  9  Porter  (Alabama),  G14 ;  Averillv. 
Hcdf/fi.  12  Connecticut,  423  ;  Wheat  v.  Cross,  81  Maryland,  99  ;  1  Am.  Rep.  28; 
Poffs  V.  Whitehead,  5  C.  E.  (ireen  (New  Jersey  Eq.),  55;    Washburn  v.  Fletcher, 
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42  Wisconsin,  l~y2;  Kempner  v.  Colin,  Al  Arkansas,  510 ;  58  Am.  Kep.  775; 
Bishop  y.  Eaton,  KJl  Massacliusetts,  400  [the  contrary  doctrine  of  McCul/och  v. 
E'igle  Ins.  Co.,  1  Pickering  (Mass.),  277.  and  Gillespie  v.  Eihnonston,  11  Ilunipli- 
reys  (Tennessee),  553,  is  generally  disapproved].  See  also  Hmiford,  §'c.  Co. 
V.  Lasher  Stockinff  Co.,  66  Yerniont,  439 ;  44  Am.  St.  Rep.  850. 

2.  Jf  delivery  of  the  letter  of  oi¥er  is  delayed  by  the  fault  of  the  sender, 
the  offer  is  extended  imtil  its  arrival.  Macliers  Adtnrs  v.  Firth,  6  "Wendell 
(New  York),  10.3;  21  Am.  Dec.  262,  citing  .4r/r/w.s  v.  Lindsell,  Arerillw  Hedge, 
12  Connecticut.  436. 

3.  If  undue  delay  or  failure  of  delivery  of  the  letter  of  acceptance  is  caused  by 
the  fault  of  the  accepting  party,  there  is  no  contract.  Thayer  v.  Middlesex  F. 
Ins.  Co.,  10  Pickering  (^lassachusetts),  326 ;  Bryant  v.  Booze,  55  Georgia,  438. 

4.  The  acceptance,  by  its  terms,  must  be  unconditional  and  in  accordance 
with  the  terms  of  the  offer,  and  within  the  time  prescril)ed,  if  any,  by  the 
offer.  Beaiiprev.  Fac.  S^c.  Tel.  Co.,  21  Minnesota,  155;  Jenness  v.  Mt.  Hope 
Iron  Co.,  53  Maine,  20;  Bruce  v.  Fearson,'^  Johnson  (Xew  York),  534  ;  Eliason 
V.  Henshaw,  4  Wheaton  (U.  S.  Supr.  Ct.),225;  Chicago,  §'c.  R.  Co.  v.  Z>aHe, 43 
New  York,  240;  Baker  v.  Johnson  County,  37  Iowa,  186;  MouUonx.  Kershaw, 
59  Wisconsin,  315  ;  48  Am.  Rep.  516  ;  Allen  v.  Kirwan,  159  Pennsylvania  State, 
612.  So  where  the  offer  called  for  reply  by  return  nuxil,  compliance  was  held 
essential.  Maclay  v.  Harre)j,  90  Illinois,  525  ;  32  Am.  Rep.  35 ;  Sawyer  v. 
Brossart,  67  Iowa,  678;  56  Am.  Rep.  371.  Where  an  offer  by  telegraph  to  sell 
goods  is  answered  by  an  offer  to  buy  at  a  certain  price,  with  the  additional 
condition,  "  Must  have  reply  early  to-morrow,"  this  is  a  stipulation  for  a  reply 
within  that  time ;  and  where  it  is  not  received  until  late  in  the  evening  of  the 
(lav.  in  the  absence  of  proof  that  the  condition  was  not  comji^lied  with,  the 
contract  was  not  complete.  Union  Nat.  Bk.  v  Miller,  106  North  Carolina.  347  ; 
19  Am.  St.  Rep.  538.  To  the  same  effect,  Atlee  v.  Bartholomew,  69  Wisconsin,  43 ; 
5  Am.  St.  Rep.  103.  Where  the  owner  of  land  writes  a  person  in  a  distant  city 
that  he  will  take  for  the  land  a  certain  sum  net,  and  such  person  answers  that 
he  accepts  the  offer,  and  requests  the  owner  to  send  a  deed  to  parties  named, 
in  such  city,  to  whom  he  will  pay  the  money  on  receipt  of  tlie  deed,  there  is  no 
completed  contract,  the  offer  implying  payment  at  the  owner's  ]-esidence.  De 
.fonge  v.  Hunt  (Mich.,  to  appear).  Letters  between  the  owner  of  a  farm  and  an- 
other in  which  the  former  offers  to  lease  the  farm  at  a  specified  rate  for  three  or 
five  years,  and  the  latter  states  that  he  will  take  a  lease  for  five  years,  constitute 
a  lease  for  five  years,  although  in  the  latter  letter  the  tenant  states  Ids  reason 
for  taking  a  five  years'  lease  to  be  a  desire  to  build  a  specified  addition,  and  that 
he  would  like  to  do  it  himself  if  the  owner  will  give  him  the  privilege  in  the 
lease.  Cidton  v.  Gilchrist  (Towa),  61  N.  W.  Reporter,  384.  In  Havens  v.  Ainer- 
ican  F.  Ins.  Co.  (Indiana  Appellate  Court),  39  Northeastern  Reporter,  40,  it  was 
held  that  a  letter  reading,  "  I  am  prepared  to  make  the  arrangements  with  you 
on  the  terms  you  name,"  in  answer  to  a  letter  of  proposal,  does  not  constitute 
an  unconditional  acceptance.  This  was  based  on  Telegram  Co.  v.  Smith,  47  Hun, 
404.  where  the  answer  to  a  letter  of  proposal  stated  "  the  plan  set  forth  in 
your  letter  is  entirely  satisfactory,  we  accept  the  same,  and  are  ready  to  execute 
;iu  agreement  upon  the  basis  proposed  whenever  prepared  and  submitted  to 
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us  ;  "  and  on  Martin  v.  Fuel  Co..  '2'2  Federal  Reporter,  5!)6,  where  in  aiisv,'er  to 
a  telegram,  answer  was  made.  '■  You  can  consider  the  coal  sold.  Will  be  in 
Cleveland  next  week  and  arrange  particulars  ;  "  in  both  cases  the  answer  be- 
ing held  not  to  amount  to  an  unequivocal  and  unqualified  acceptance.  The 
Court  said  :  "  It  is  simply  equivalent  to  saying,  '  I  am  ready  to  execute  agree- 
ment on  terms  proposed  by  you  when  details  are  settled.'  " 

.5.  An  immaterial  addition  to  the  acceptance  does  not  prevent  the  contract 
from  taking  eifect.     Last  citations. 

6.  Accejitauce  must  be  witliin  a  reasonable  time,  unless  a  time  is  limited 
in  the  offer.  Ferrier  v.  Storer,  (>5  Iowa,  484;  50  Am.  Rep.  752.  Next  day 
will  answer,  Dunlop  v.  Hir/gins,  1  H.  L.  Cas.  ;3S1 ;  but  four  months  will  not. 
Chicago,  ^^c.Ry.  Co.  v.  Dune,  43  New  York,  240. 

7.  Offermay  be  withdrawn  before  acceptance.  E.<kri(lgeY.  Olorer,  o  9>te\\a.vt 
&  Porter  (Alabama),  264  ;  26  Am.  Dec.  344  ;  Faulkner  v.  Hebard,  26  Vermont, 
452;  Beckwilh  v.  Cheever,  21  New  Hampshire,  41  ;  Burton  v.  Shotivell,  13  Bush 
(Kentucky),  271. 

8.  Acceptance  may  be  withdrawn  before  or  at  receipt.  Dunmnre  v.  Alex- 
ander, U  Shaw  &  Dun,  190.  But  Story  says  (Contracts,  §  198)  :  •'  The  person 
accepting  cannot  therefore  even  stop  his  letter  on  the  road  after  it  is  once 
mailed." 

9.  Withdrawal  of  offer  after  acceptance  is  duly  posted  is  inoperative.  Byrne 
V.  Van  Tienhoven,  5  C.  P.  Div.  344.  McCuUoiigh  v.  Eagle  Ins.  Co.,  1  Pickering 
(Massachusetts),  278,  holding  that  a  retraction  of  an  offer  not  then  accepted, 
takes  eifect  from  the  time  it  was  posted,  although  not  received  by  the  other 
party  until  after  he  had  mailed  an  acceptance,  and  so  no  contract  existed,  be- 
cause at  the  moment  the  acceptance  was  sent  the  mind  of  the  party  offering 
had  changed,  and  he  had  mailed  his  retraction,  is  generally  discredited  in 
this  country,  and  is  inconsistent  with  cases  cited  under  reference  5  above. 
Mr.  Benjamin  (Sales,  §  05,  note  7),  cites  this,  and  Hallock  v.  Commercial  Inn. 
Co.,  2  Dutcher  (Xew  Jei'sey),  268,  as  impugning  the  authority  of  Cooke  v. 
Oxlry,  3  T.  R.  653,  which  is  generally  accepted  by  the  courts  in  this  country, 
although  attacked  by  Story,  Kent,  and  Duer.  Judge  Bennett,  the  latest  edi- 
tor of  Benjamin  (Benj.,  Sales,  4th  Am.  ed.,  note,  p.  76),  says:  "If  the  pre- 
vailing doctrine  applies  to  every  contract  by  letter,  it  seems  to  follow  that  a 
proposal  of  marriage  by  letter  is  duly  accepted,  and  the  contract  closed  when 
the  acceptance  is  duly  mailed,  and  if  the  pi'oposer  marry  another  because  he 
never  received  the  letter  of  acceptance  of  his  first  ott'er,  he  is  liable  at  once  to 
a  suit  for  breach  of  promise  !  "  Why  not?  He  should  be  "sure  he  was  off 
with  the  old  love  before  he  was  on  with  the  new." 

10.  If  a  letter  of  acceptance  and  a  subsequently  written  letter  of  retrac- 
tion are  received  at  the  same  moment,  there  is  no  contract.  Dunmore  v. 
Alexander,  supra. 

Reference  is  also  made  to  ^Ir.  Inness'  article,  9  I^aw  Quarterly  Review,  318, 
and  to  27  Albany  Law  Jcnn-nal,  245. 

The  rules  as  to  acceptance  by  letter  apply  as  to  acceptance  by  telegraph  ; 
the  bargain  is  complete  when  the  message  is  deposited  at  the  telegraph  office 
for  fransmissiou.      Trevor  v.  Wood,  36  New  York,  307  ;  93  Am.  Dec.  511  ;  Perrii 
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V.  Ml  Hope  Iron  Co.,  lo  Rhode  IsUmd,  :580  ;  2  Am.  .St.  Hep.  !)02  ;  Mhm.  L.  O. 
Co.  V.  Collier  Lead  Co.,  4  Dillon,  4:il. 

If  an  acceptance  is  placed  in  a  letter-box  at  the  defendant's  place  of  l)usi- 
ness,  the  contract  is  complete,  even  if  he  never  received  it.  Howard  v.  Dal//, 
61  New  York,  362;  19  Am.  Rep.  285.  But  entrusting  a  lettei*of  acceptance 
to  a  messenger  for  delivery  is  not  stifficient,  it  not  being  shown  to  have  been 
received.     Ehrlich  v.  Adams,  4  Miscellaneous  Reports  (New  York),  614. 

A  letter  referring  to  and  reciting  the  terms  of  and  accepting  an  oral  propo- 
sition and  requesting  an  acknowledgment  of  acceptance,  is  not  a  contract. 
Hough  V.  Brown,  19  New  York,  111. 

Adams  v.  Lindsell  was  cited  and  followed  in  Mactier's  Admr's  v.  Frittey 
6  AVendell,  103;  21  Am.  Dec.  262  ;  and  McCulloch  v.  Eagle  Ins.  Co.,  supra^ 
was  disapproved,  jVIakcy,  J.,  observing  :  — 

"  The  princijile  of  the  decision  of  the  King's  Bench  is  simply  that  the  ac- 
ceptance of  an  offer  made  through  the  medium  of  a  letter,  binds  the  bargain, 
if  the  party  making  the  offer  has  not  revoked  it,  as  he  has  a  right  to  do,  before 
it  is  accepted.  The  rule  laid  down  by  the  Supreme  Court  of  Massachusetts 
regards  the  coutract  as  incomplete  until  the  party  making  the  offer  is  noti- 
fied of  the  acceptance,  or  until  the  time  when  he  should  have  received  it,  the 
party  accepting  having  done  what  was  incumbent  on  him  to  give  notice. 
The  Chancellor,  in  deciding  this  case,  gave  his  sauction  to  the  latter  rule. 
'  To  make  a  valid  contract,'  he  says,  '  it  is  not  only  necessary  that  the  minds 
of  the  contracting  parties  should  meet  on  the  subject  of  the  contract,  but  they 
must  know  that  fact.'  The  decision  of  the  Court  of  Massachusetts  makes 
knowledge  by  the  party  tendering  the  offer  of  the  other's  acceptance  essential 
to  the  completion  of  the  contract.  If  one  party  is  not  bound  till  he  knows,  or 
might  know,  and  therefore  is  presumed  to  know,  that  the  other  has  accepted, 
the  accepting  party,  on  the  same  principle,  ought  not  to  be  bound  till  he 
knows  the  offering  party  has  not  recalled  the  offer  before  knowledge  of  ac- 
ceptance. The  principle  of  that  case  would  bring  the  matter  to  the  point 
stated  by  the  CHAXCf:LLOR,  viz.,  the  parties  must  know  that  their  minds 
meet  on  the  subject  of  the  contract.  If  a  bargain  can  be  completed  between 
absent  parties,  it  must  be  when  one  of  them  cannot  know  the  fact  whether  or 
not  it  be  or  be  not  completed.  It  cannot  begin  to  be  obligatory  on  the  one 
•before  it  is  on  the  other;  there  must  be  a  precise  time  when  the  obligation 
attaches  to  both,  and  th'is  time  must  happen  when  one  of  the  parties  cannot 
know  that  the  obligation  has  attached  to  him  ;  the  obligation  does  not  there- 
fore arise  from  a  knowledge  of  the  pre.sent  concurrence  of  the  wills  of  the 
contracting  parties. 

"  All  the  authorities  state  a  contract  or  an  agreement  (which  is  the  same 
thing),  to  be  aggregatio  mentium.  Why  should  not  this  meeting  of  the  minds, 
which  makes  the  contract,  also  indicate  the  moment  when  it  becomes  obliga- 
tory? I  might  rather  ask,  is  it  not  and  must  it  not  be  the  moment  when  it 
does  become  obligatory  ?  If  the  party  making  the  offer  is  not  bound  until  he 
knows  of  this  meeting  of  minds,  for  the  same  reason  the  party  accepting  the 
offer  ought  not  to  be  bound  when  his  acceptance  is  received,  because  he  does 
not  know  of  the  meeting  of  the  minds,  for  the  offer  may  have  been  withdrawn 
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V)efure  his  acceptance  was  received.  If  more  than  a  concurrence  of  minds 
upon  a  distinct  propo.sition  is  required  to  make  an  obligatory  contract,  the 
definition  of  what  constitutes  a  contract  is  not  correct.  Instead  of  being  the 
meeting  of  tlie  minds  of  the  contracting  parties,  it  should  be  a  knowledge  of 
this  meeting.  It  was  said  on  the  argument  that  if  concurrence  of  minds 
alone  would  make  a  valid  contract,  one  might  be  constructed  out  of  mere 
volitions  and  uncommunicated  wishes  ;  I  think  such  a  result  would  not  follow. 
The  law  does  not  regard  bare  volitions  and  pure  mental  abstractions.  When 
it  speaks  of  the  operations  of  the  mind,  it  means  such  as  have  been  made  mani- 
fest by  overt  acts ;  when  it  speaks  of  the  meeting  of  minds,  it  refers  to  such  a 
meeting  as  has  been  made  known  by  proper  acts,  and  when  thus  made  known 
it  is  effective,  although  the  parties  who  may  claim  the  benefit  of,  or  be  bound 
by  a  contract  thus  made,  may  for  a  season  remain  ignorant  of  its  being  made. 
"  Testing  the  i-ules  of  law  laid  down  in  the  two  cases  to  whicli  I  have 
referred  by  the  authority  of  reason,  and  the  practical  results  that  are  likely  to 
flow  from  them,  it  does  appear  to  me  that  we  are  not  left  at  liberty  to  hesi- 
tate about  the  choice.  If  we  are  inclined,  from  the  force  of  abstract  reason, 
to  prefer  the  rule  laid  down  by  the  Court  of  King's  Bench,  that  inclina- 
tion will  be  greatly  strengthened  by  a  recurrence  to  the  opinions  of  courts 
and  jurists." 


No.  9.  — BEOGDEN   v.   METROPOLITAN   RAILWAY 
COMPANY. 

(II.  L.  1877.) 

No.  10.— HOUSEHOLD   FIRE    INSURANCE    COMPANY   v. 

GRANT. 

(c.  A.  1879.) 

RULE. 

To  constitute  acceptance  of  an  offer  there  must  be  an 
expression  of  the  intention,  by  word,  sign,  or  writing  com- 
municated or  delivered  to  the  person  making  the  offer,  or 
his  agent.  A  mere  private  act  of  the  person  to  whom 
the  offer  is  made  does  not  constitute  acceptance.  Where 
the  post  is  prescribed  or  allowed  by  the  offerer  as  the 
medium  of  communication,  the  acceptance  is  complete  as 
soon  as  the  letter  of  acceptance  is  posted. 
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Broaden  v.  Metropolitan  Railway  Company. 

■2  Aj.p.  Cas.  6Gr>-t5<J8. 

Contntct.  —  Ojj'tr  dud  Acrejilaiice.  —  Commnnicalion  of  the  Acceptance. 

[666]  B.  had  for  .some  years  supplied  tlie  M.  Hailway  Company  with  coals. 
At  last  it  was  suggested  by  B.  that  a  contract  should  be  entered  into 
between  them.  After  their  agents  had  met  together,  teims  of  agreement 
were  drawn  up  by  the  agent  of  tlie  M.  Company  and  sent  to  B.  B.  tilled  up 
certain  parts  of  it  which  had  been  left  in  blank,  and  introduced  the  name  of 
the  gentleman  who  was  to  act  as  arbitrator  in  case  of  differences  between  the 
parties,  wrote  "approved"  at  the  end  of  the  paper,  and  signed  his  own  name. 
B.'s  agent  sent  back  the  paper  to  the  agent  of  the  M.  Company,  wlio  put  it 
in  his  desk,  and  nothing  farther  was  done  in  the  way  of  a  formal  execution 
of  it.  Both  parties  for  some  time  acted  in  accordance  with  the  arrangements 
mentioned  in  the  paper,  coals  were  supplied  and  payments  nuide  as  therein 
stated,  and  when  .some  complaints  of  inexactness  in  the  supply  of  coals,  ac- 
cording to  the  terms  stated  in  the  i)aper,  wei'e  made  by  the  M.  Company, 
there  were  explanations  and  excuses  given  by  B.  and  the  "contract"  was 
mentioned  in  the  correspcmdence,  and  matters  went  on  as  before.  Finally 
disagreements  arose,  and  B.  denied  that  there  was  any  contract  which  bouml 
him  in  the  matter  :  — 

Held,  that  these  facts,  and  the  actual  conduct  of  the  parties,  established 
the  existence  of  such  a  contract,  and  there  having  been  a  clear  breach  of  it 
B.  must  be  held  liable  upon  it. 

A  mere  mental  assent  to  the  terms  stated  in  a  proposed    contract  would 
not  be  l)inding,  but  acting  upon  those  terms,  by  sending  coals  in  the  quan- 
tities and  at  the  prices  mentioned  in  it,  was    sutiicient  to  show  the 
[*667]  *  adoption  of  the  writing  previously  altered  and  sent,  and  to  consti- 
tute it  a  valid  contract. 

Per  Lord  Blackhtkn  :  The  onus  of  showing  that  both  parties  had  acted 
on  the  terms  of  an  agreement  which  had  not  been,  in  due  form,  executed  by 
either,  lies  upon  the  party  who  rests  his  case  on  that  circumstance. 

In  this  ca.se  the  directors  of  the  Metropolitan  Railway  Com- 
pany had  brought  an  action  against  Messrs.  Brogden  &  Co.  to 
recover  damages  for  a  breach  of  contract.  The  defence  was  that 
there  was  no  such  contract.  The  cause  was  tried  before  Mv. 
Justice  Brett,  at  the  Surrey  Spring  Assizes  of  ISTo,  when  a 
verdict  was  found  for  the  plaintifl's,  subject  to  a  special  case. 

The  defendants  in  the  action  (the  present  appellants)  were 
colliery  owners  in  Wales.  From  the  beginning  of  LS70  the 
defendants  had  supplied  the  plaintiff's  witli  coal  and  cuke  for  the 
use  of  their  locomotives.  The  quantities  supplied  and  the  prices 
cliarged  were  sometimes  varying,  and  it  appeared  tliat,  in  Novem- 
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ber,  1871,  a  suggestion  was  made  in  writing  by  Mr.  Hardman 
(the  manager  for  the  defendants)  that  a  contract  should  be  entered 
into  Ijetween  the  parties.  Mr.  Burnett,  an  officer  of  the  com- 
pany, was  appointed  to  meet  Mr.  Hardman  and  to  make  some 
arrangement,  and  the  result  of  the  communications  between  them 
was  that  a  draft  agreement  was  drawn  up.  This  draft  contained 
the  following  sentences  :  "  The  contractors  [which  meant  Brogden 
&  Co.]  shall,  at  their  own  expense,  as  from  the  1st  day  of 
January,  1872  (but  subject  as  hereinafter  expressed)  supply  every 
week  and  deliver,  in  narrow  gauge  railway  wagons,  for  the  use 
of  the  company,  at  the  Paddington  Station  of  the  Great  Western 
Railway,  220  tons  of  coal  and  any  farther  quantity  of  coal,  not 
exceeding  350  tons  per  week,  at  such  times  and  in  such  quantity 
as  the  company  shall,  by  writing  under  their  agent's  hands,  from 
time  to  time  re([uire.  "  The  coal  was  to  be  "  from  the  best  Bwllfa 
Merthyr  four  feet  seam  "  and  from  no  other.  The  payment  was 
to  be  at  the  rate  of  20.s'.  per  ton  of  20  cwt. ,  the  money  payable 
for  the  same  being  subject  to  the  existing  tolls  payable  at  the 
date  of  the  agreement  to  the  Great  Western  Railway  Company, 
"  but  should  the  existing  tolls  be  advanced  or  reduced,  the  price 
per  ton  to  be  advanced  or  reduced  accordingly. "  Should  the  con- 
tractors make  default  or  become  bankrupts,  the  company 
was  to  be  at  liberty  to  *  terminate  the  agreement  by  [*  668] 
notice.  Provisions  were  made  as  to  strikes,  and  differ- 
ences arising  between  the  })arties  were  to  be  settled  by  arbitra- 
tion. Either  of  the  parties  was  to  have  libeity  to  "  determine 
this  agreement  by  giving  two  calendar  months'  yjrevious  notice  in 
writing  on  the  1st  day  of  November,  1872."  Tf  no  such  notice 
was  given  the  agreement  was  to  continue  in  force  "  for  one  year 
from  the  1st  of  January,  1873,"  both  parties  agreeing  to  fulfil 
and  observe  the  agreements  and  provisions  herein  contained,  so 
far  as  they  may  then  be  applicable  to  existing  circumstances.  If 
any  differences  should  arise  they  were  to  be  referred  to  "  the  arbi- 
tration of ,  and  such  person  or  persons  as  shall  be  mutually 

agreed  upon. "     Such  arbitrators  to  have  all  the  powers  given  by 
the  Common  Law  Procedure  Act,  1854. 

This  paper  was  prepared  by  Mr.  Burnett,  who  handed  it  to  Mr. 
Hardman  for  approval  by  the  defendants.  Mr.  Hardman  sub- 
niitted  it  to  Mr.  Alexander  Brogden,  the  head  (jf  the  tirm  of 
lirogden   &   Co.,    who  dealt  with    it   thus:  He   left    the   date   in 
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blank.  He  filled  up  the  part  describing  the  parties  by  ])utting 
in  the  names  of  himself  and  partners.  He  introduced  the  word 
"  Upper  "  after  the  words  "  lUvllfa  Merthyr. "  He  altered  one  of 
the  sentences  by  substituting  the  words  "during  the  period  of  " 
for  the  words  "  while  they  shall  fulfil. "  He  filled  in  tlie  arbitra- 
tion clause  with  the  name,  "  William  Armstrong,  Esq. ,  of  Swin- 
don," and,  finally,  he  appended  the  word"  approved,"  and  under 
it  signed  his  own  name,  "  Alexander  Brogden. "  He  gave  th^ 
paper  back  to  Mr.  Hardman  to  be  returned  to  j\Ir.  Burnett  for 
the  purpose  (as  it  was  said)  of  having  a  formal  contract  drawn  in 
duplicate  and  signed  by  the  respective  parties.  H  such  formal 
contract  had  been  drawn  it  would  have  been  signed  "  Alexander 
Brogden  &  Sons, "  instead  of  merely  "  Alexander  Brogden.  "  No 
formal  copy  was  made.  Mr.  Hardman  returned  the  paper  to  Mr. 
Burnett,  inclosed  in  a  letter  dated  the  21st  of  December,  1871, 
which  letter  contained  these  words :  "  Herewith  I  beg  to  return 
your  draft  of  proposed  agreement,  re  new  contract  for  coal,  which 
Mr.  Brogden  has  approved.  I  am  obliged  to  leave  town  for 
Bristol  to-night  and  shall  be  up  again  on  Monday  week.  If 
you  have  anything  farther  to  communciate,   letters  addressed  to 

Tondu  [the  af)pellants'  collieries]  will  find  me. "  Mr. 
[*  669]   Burnett  (who  was  the  proper  *  custodian  of  the  company's 

contracts  for  the  supply  of  coke  and  coal)  put  the  paper 
into  his  drawer  where  it  remained.  No  entry  of  it  was  made 
in  the  books  of  the  company.  On  the  22nd  of  December  Mr. 
Burnett  telegraphed,  "''  We  shall  require  250  tons  per  week  of 
locomotive  coal  commencing  not  later  than  the  1st  of  January 
next,"  and  sent  off  a  letter  the  same  day  to  the  same  ehect. 
Mr.  Hardman  answered,  "  We  have  arranged  to  supply  you  quan- 
tity you  name,  250  tons  weekly,  from  the  1st  of  January. "  The 
supply  of  coals  appeared  to  have  been  made  for  some  time  upon 
the  terms  stated ;  but  sometimes  there  was  a  failure  of  the  regu- 
lar supply,  and  many  letters  passed  between  the  parties.  In 
most  of  the  letters  the  contract  was  referred  to.  Excuses  were 
made  and  deficient  supplies  made  up,  till  finally,  in  December, 
1873,  the  Messrs.  Brogden  declined  to  continue  the  supply  of 
coals  in  that  manner. 

An  action  for  damages  as  for  breach  of  contract  was  then 
brought.  The  defendants  denied  the  existence  of  any  contract 
for  the  supply  of  coals.      The  special  case  was  argued  before  the 


K.  C.  VOL.  VI.]  SECT.  III.  —  CONSENT.  97 

No.  9.  —  Brogden  v.  Metropolitan  Ey.  Co.,  2  App.  Cas.  669-672. 

Court  of  Common  Pleas,  and  judgment  was  ordered  to  be  entered 
for  the  plaintiffs,  and  the  damages  were  assessed  at  £9643.  The 
case  was  carried  to  the  Court  of  Appeal,  where  Lords  Justices  of 
Appeal  Br  AM  WELL  and  Amphlett  were  for  affirming  the  judg- 
■  ment.  Lord  Chief  Justice  Cockbukn  thinking  that  it  ought  to  be 
reversed. 

This  appeal  was  then  brought. 

The  case  was  at  first  argued  before  Lord  Hatherley,  Lord 
Blackburn,  and  Lord  Gordon.  A  second  argument,  by  one 
counsel  on  a  side,  was  directed,  and  that  took  place  before  the 
Lord  Chancellor  (Lord  Cairns),  Lord  Hatherley,  Lord  Sel- 
BORNE,  Lord  Blackburn,  and  Lord  Gordon.  On  the  second 
argument  the  respondent's  counsel  were  not  called  on  to  address 
the  House. 

Mr.  Herschell,  Q.  C,  Mr.  Davey,  Q.  C,  and  Mr.  Beresford, 
were  for  Messrs.  Brogden,  the  appellants. 

The  Lord  Chancellor  (Lord  Cairns)  :  —  [672] 

My  Lords,  there  are  no  cases  upon  which  difference  of 
opinion  may  more  readily  be  entertained,  or  which  are  always 
more  embarrassing  to  dispose  of,  than  cases  where  the  Court  has 
to  decide  whether  or  not,  having  regard  to  letters  and  documents 
which  have  not  assumed  the  complete  and  formal  shape  of  exe- 
cuted and  solemn  agreements,  a  contract  has  really  been  con- 
stituted between  the  parties.  But,  on  the  other  hand,  there 
is  no  principle  of  law  better  established  than  this,  that  even 
although  parties  may  intend  to  have  their  agreement  expressed 
in  the  most  solemn  and  complete  form  that  conveyancers  and 
solicitors  are  able  to  prepare,  still  there  may  be  a  consensus  be- 
tween the  parties  far  short  of  a  complete  mode  of  expressing  it, 
and  that  consensus  may  be  discovered  from  letters  or  from  other 
documents  of  an  imperfect  and  incomplete  description;  I  mean 
imperfect  and  incomplete  as  regards  form. 

My  Lords,  it  was  owing  to  the  circumstance  that  your  Lord- 
ships had  in  this  case  to  deal  with  voluminous  correspondence, 
and  that  you  had  not  a  formal  completely  executed  agreement 
between  the  parties,  that  your  Lordships  desired  tp  have  the  case 
argued  a  second  time  before  you  ultimately  disposed  of  it;  but 
having  had  that  argument  on  the  part  of  the  appellants,  and  liav- 
ing  heard  from  their  very  learned  counsel  everything  which  could 
be  urged  in  support  of  the  appcillant's  view  of  the  case,  it  appears 
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to  me,  and  that  seems  also  to  be  your  Lordships'  view,  that  there 
is  not  any  necessity  for  considering  the  case  beyond  the  ijoiut 
which  it  has  already  reached. 

Now,  my  Lords,  the   facts   of   which   I   shall    have   to  remind 
your  Lordships  for  the  purpose  of  expressing  my  opinion,  need 

not  range  over  any  great  length  of  statement.  Theie  is 
[*673]   no  doubt  that  *  before  the  18th  of  November,  1871,  the 

firm  of  Messrs.  Brogden  &  Co.  had  been  in  the  habit  (jf 
supplying  the  plaintiffs  the  Metropolitan  directors,  with  coal, 
and  occasionally  with  coke,  for  the  purpose  of  their  railway. 
The  exact  prices  which  were  paid  prior  to  the  close  of  the  year 
1871  are  not  set  forth  in  the  case,  but  I  think  it  may  be  inferred 
from  the  documents  I  am  about  to  mention,  what  the  general  char- 
acter of  those  prices  was.  On  the  18th  of  November,  1871,  the  firm 
of  Brogden  &  Co.  wrote  to  the  railway  directors  in  these  words  : 
"  We  beg  to  hand  you  statement  showing  the  increase  in  price  of 
our  smokeless  locomotive  steam  coal  as  supplied  to  you.  The 
present  price  is  18s.  3(/.  Increased  railway  rate,  Id.  Ten  per 
cent,  for  increase  of  wages,  ^d.  The  price  of  this  particular 
quality  of  coal  has  advanced  from  2s.  6rf.  to  3s.  per  ton  in  the 
market,  and  we  have  every  reason  to  believe  that  it  will  continue 
to  increase.  We  shall,  however,  be  willing  to  make  a  contract 
with  you  for  300  or  400  tons  per  week  at  20s.  per  ton  of  20  cwt. , 
delivered  at  Paddington.  The  supply  to  be  for  twelve  months 
and  subject  to  the  usual  conditions  for  strikes,  and  increase  or 
decrease  if  the  railway  rate  is  changed.  We  also  beg  to  state 
that  we  must  add  Id.  per  ton  to  the  price  for  nut  coal,  being 
the  increase  in  railway  rate.  "  Now,  my  Lords,  that  is  a  letter 
w^hich  explains  very  clearly  its  object.  There  was  a  rising 
market,  and  it  was  the  opinion  of  the  coal  producers  that  the 
market  was  going  to  continue  to  rise ;  they  state  the  price  which 
it  had  already  reached,  and  they  tell  the  railway  directors  that 
they  will  be  willing  to  make  a  contract  for  the  ensuing  year 
for  a  certain  maximum  supply  per  week,  at  a  fixed  price  which 
would  be  free  from  any  future  variations  of  the  market,  and  the 
only  casualties  to  which  it  would  be  subject  would  be  the  con- 
tingency of  strikes  and  an  increase  or  decrease  of  the  railway  rate 
from  their  pits. 

No  answer  appears  to  have  been  given   to  that  letter  for  a 
month,  and  on  the  18th  of  December,  1871,  the  engineer  of  the 
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railway  company  writes  to  the  Messrs.  Brogden,  asking  for  an 
interview  with  their  representative  rehitive  to  the  proposed 
contract  for  coal.  The  interview  was  arranged  at  once,  "  with 
reference  to  proposed  new  contract  for  coah  " 

My  Lords,  I  dwell  upon  those  expressions  for  the  pur- 
}ii>se  of  *  reminding  your  Lordships  that  the  parties  were  [*  674] 
approaching  to  a  meeting  for  a  definite  and  clearly  ex- 
pressed purpose,  namely,  to  make  a  contract,  which  was  to  last 
for  a  considerahle  length  of  time,  and  it  will  be  one  of  the  obser- 
vations in  the  case,  that  the  view  taken  by  the  appellants  in  this 
case  leaves  your  Lordships  entirely  without  any  explanation  of 
what  ultimately  became  of  that  contract  wdiich  the  parties, 
clearly,  were  seriously  bent  upon  agreeing  to  in  some  form  or 
other. 

However  they  had  this  meeting  on  the  19th  of  December,  and 
the  case  finds  that  at  that  meeting  the  representative  of  the  rail- 
way company  handed  over  the  form  of  contract  or  agreement. 
The  date  was  in  blank,  the  names  of  the  Messrs.  Brogden  were 
not  filled  up,  and,  in  the  clause  with  regard  to  arbitration,  the 
name  of  the  arbitrator  was  also  left  blank  ;■  the  price  was  fixed 
in  the  way  which  had  been  mentioned  in  the  letter  at  '20s.  a  ton, 
and  the  continuance  of  the  agreement  w^as  to  be  for  a  twelve- 
month, to  run  on  for  another  twelvemonth  if  a  notice  was  not 
given  to  terminate  by  the  1st  of  November,  1872.  This  draft,  or 
the  agreement  in  this  form,  was  handed  over  at  this  meeting  to 
the  Messrs.  Brogden  or  to  their  agent.  On  the  21st  of  Decem- 
ber, losing  therefore  no  time,  and  showing  that  the  parties  at 
this  time  were  clearly  bent  upon  concluding  the  business,  Mr. 
Hardman,  the  agent  of  Messrs.  Brogden,  returns  the  draft  agree- 
ment with  this  letter:  —  [His  Lordship  read  it,  see  ((/tfc,  p.  96.] 
The  last  sentence  is  important. 

Now  what  had  been  done  with  the  agreement  was  this  :  The 
date  was  left  in  blank  as  it  stood  before  ;  the  blank  with  regard 
to  the  names  was  filled  up  by  the  introduction  of  tlie  proper 
names  of  himself  and  his  co-partners.  The  word  "  upper  "  was 
introduced  before  the  words  "  four  feet  seam. "  But  that  appears 
to  me,  I  may  say  in  passing,  to  have  made  absolutely  no  diller- 
ence,  because  either  it  would  Imve  become  a  different  seam,  which 
is  not  suggested,  or  if  it  was  the  same  seam  it  was  merely  select- 
ing one  part  of  the  seam  which  it  would,  without  that,  have  been 
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in  the  power  of  Messrs.  Bro<rden  to  select;  and  in  the  3rd  para- 
graph of  the  letter  Mr.  Brogden  "  drew  his  pen  through  the  words 
'while  they  shall   fultil, '  and  interlined  in  their  place  the  words 

'during  the  period  of,'  so  that  the  clause  read,  'The  com- 
[*  675]  pany  shall  pay  to,  *  or  according  to,  the  direction  of  the 

contractors  every  month  during  the  period  of  this  agree- 
ment. '"  This  seems  to  me  also  to  make  no  substantial  difference 
in  the  terms.  Then  "  he  filled  in  the  blank  in  the  arbitration 
clause  with  the  name  of  '  William  Armstrong,  Esq. ,  of  Swin- 
don,'"  and  "  he  put  the  word  'approved  '  at  the  foot  of  the  paper, 
and  signed  the  paper  with  the  name  'Alexander  Brogden. '" 

Therefore,  my  Lords,  subject  to  this  question  about  the  arbitra- 
tor's name,  the  document  became  a  document  signed  by  a  gentle- 
man who  was  signing  clearly  as  one  of  the  three  persons  named 
as  partners  in  the  agreement,  and  it  was  signed  therefore  neces- 
sarily upon  their  behalf ;  and,  although  the  word  "  approved  "  is 
added,  that  is  a  word  which  in  this  case  could  not  at  all  have 
the  meaning  which  the  word  frequently  has  in  drafts.  Often 
when  a  draft  is  signed  by  a  solicitor  or  a  conveyancer  as  "  ap- 
proved,"  the  word  "approved"  means  nothing  more  than  that 
the  legal  form  and  expression  of  the  instrument  is  approved. 
Here  the  word  "  approved, "  signed  by  one  of  the  partners,  could 
have  meant  nothing  else  than  this,  —  that  he  approved  of  the 
terms  of  the  agreement  on  behalf  of  the  partners. 

My  Lords,  the  only  thing  remaining  was,  as  I  have  said,  the 
insertion  of  the  name  of  the  arbitrator.  I  quite  agree  that  that 
required  the  assent  and  approval  of  the  railway  directors.  When 
they  saw  the  name  inserted  they  might  have  said,  if  they  had 
been  so  minded,  —We  are  not  satisfied  with  this  arbitrator  —  we 
do  not  treat  this  as  a  concluded  agreement  between  us,  we  there- 
fore require  you  to  enter  upon  the  negotiation  in  another  form, 
and  we  are  perfectly  free  to  refuse  what  you  have  hitherto  pro- 
posed. My  Lords,  it  appears  to  me  that  it-  was  with  regard  to 
the  circumstance  that  there  had  been  the  insertion  of  this  name 
among  other  matters,  that  the  letter  of  the  21st  of  December  con- 
tained the  words  to  which  I  have  already  called  your  Lord- 
ships' attention,  "  If  you  have  anything  further  to  conununicate, 
letters  addressed  to  '  Tondu  '  will  find  me. "  That  ajipears  to  me 
to  be  just  what  you  would  have  expected,  namely,  that  Mr. 
Hardman,  on  the  part  of  Messrs.  Brogden,  writes  to  Mr.  Burnett: 
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"  I  send  you  back  the  draft  of  the  agreement  with  the  alterations 
we  have  made  in  it;  it  is  now  for  you  to  say  whether 
there  is  *  anything  farther  to  be  remarked  upon  the  matter ;    [*  676] 
if  there  is  I  here  communicate  to  you  my  address. " 

My  Lords,  that  draft  liaving  been  sent  in  this  form  to  the  rail- 
way directors,  the  statement  in  the  case  is  that  "  Mr.  Burnett 
w^as  the  proper  custodian  of  contracts  for  the  supply  of  coke  and 
coal  for  the  plaintiffs.  On  receipt  of  the  paper  enclosed  in  Mr. 
Hardman's  letter  he  put  it  into  his  drawer,  and  it  remained 
there  till  the  7th  of  November,  1872,  when  it  was  produced  to 
Mr.  Alexander  Brogden  on  the  occasion  hereinafter  mentioned.  " 

Now,  my  Lords,  I  will  call  your  Lordship's  attention  to  what 
was  done  subsequent  to  this  date ;  but  before  I  do  so,  there  is 
at  the  very  outset  this  remarkable  circumstance,  which  your 
Lordships  will  bear  in  mind  :  these  two  parties  having  been  in 
negotiation  up  to  the  22nd  of  December,  both  of  them  clearly 
bent  upon  making  a  contract  which  was  to  provide  for  a  supply 
of  coals  in  the  following  year,  both  of  them  engaged  upon  it, 
and  so  seriously  engaged  upon  it  that  they  had  reduced  it  into 
writing  with  very  considerable  minuteness  of  detail ;  according 
to  the  view  of  the  appellants,  this  agreement,  which  they  were 
so  bent  on  forming,  is  said  suddenly  and  without  any  kind  of 
explanation  to  have  passed  entirely  out  of  view,  — an  incomplete 
and  unfinished  transaction,  as  regarded  which  there  never  was 
any  consensus  between  them,  and  no  explanation  is  given  in  any 
shape  or  form  of  why  it  was,  according  to  the  view  of  the  appel- 
lants, that  there  never  was  any  reference  afterwards  to  the  con- 
tract, nor  any  proceeding  taken  to  have  it  brought  to  a  definite 
point.  My  Lords,  it  would  be,  indeed,  a  very  strange  matter  if, 
both  parties  having  shown  such  earnestness  in  the  business  to 
which  they  were  addressing  themselves,  they  were  from  the 
moment  of  the  22nd  of  December  to  be  held  to  liave  parted  with- 
out any  impression  whatever  that  anything  had  been  done  towards 
accomplishing  the  object  of  that  art  upon  which  they  were  bent. 

But,  ray  Lords,  what  took  place  afterwards  wns  this  :  On  the 
22nd  of  December  Mr.  Burnett,  getting  this  draft,  putting  it 
where  the  contracts  of  the  company  were  placed  for  custody, 
writes  in  return  to  Messrs.  Brogden  &  Sons.  He  makes  no 
objection  to  anything  which  had  been  done  with  regard  to  that 
document;  he   is   silent  upon   that   subject,  but   he  says,  "We 
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[*  677]  shall  require  *  250  tons  per  week  of  locomotive  coal,  com- 
mencing not  later  than  the  1st  of  January  next  "  —  the 
very  date  which  was  the  date  mentioned  in  the  contract  for  the 
cuinmencement  of  the  su}iply  —  "  Reply  by  wire  that  you  will 
do  tliis,  that  we  may  arrange  with  other  collieries  accordingly. " 
My  Lords,  the  contract  had  provided,  with  regard  to  the  amount 
of  the  supply,  that  it  should  be  "  220  tons  of  coal,  and  any 
farther  quantity  of  coal  not  exceeding  350  tons  per  week,  at  such 
times  and  in  such  quantity  as  the  company  shall  by  writing 
under  their  agent's  hands  from  time  to  time  require,  such  notice 
to  be  given  to  the  contractors  or  agents  of  the  contractors  for  the 
time  being. " 

Now  reference  was  made  to  this  letter,  and  some  argument  was 
raised  upon  it  to  the  effect  that  it  was  a  letter  asking  Messrs. 
Brogden  to  reply  by  wire  whether  they  would  supply  the  250 
tons,  and  that  it  was  therefore  inconsistent  with  a  right  to  order 
that  supply.  My  Lords,  it  seems  to  me  to  be  the  most  natural 
letter  possible  for  persons  who  had  a  contract  to  have  written. 
They  order  a  supply  within  the  terms  of  the  contract  greater  than 
tlie  minimum,  which  was  220  tons,  but  within  their  power  as 
regards  the  maximum  ;  and  it  seems  to  me  that,  inasmuch  as 
they  had  to  give  notice  with  regard  to  the  times  and  the  mode  of 
any  supply  over  220  tons,  it  was  only  what  men  in  that  position 
would  have  done,  to  ask  those  who  had  to  make  that  supply 
whether  they  might  depend  and  rely  upon  their  affording  it  at 
the  times  and  in  the  quantity  which  were  thus  specified. 

My  Lords,  on  the  22nd  of  December  Messrs.  Brogden  &  Sons 
telegraph  to  the  railway  directors,  "  We  have  arranged  to  supply 
you  quantity  you  name,  250  tons  weekly,  from  1st  January. " 
And  without  going  through  the  letters  as  to  the  change  of  sup- 
ply, I  may  say  that  the  quantity  was  afterwards  changed  to  a 
quantity  of  350  tons  per  week,  which  also  was  a  quantity  not 
beyond  the  maximum  mentioned,  but  the  actual  maximum  men- 
tioned by  the  contract. 

Now,  my  Lords,  what  I  have  to  ask  myself  is  this  :  the  draft 
having  been  returned  with  only  one  variation  to  which,  as  far 
as  I  can  see,  any  objection  could  have  l)een  taken,  namely,  that 
with  reference  to  the  arbitrator,  and  no  olijection  having  been 
made  upon  the  score  of  the  insertion  of  his  name, 
[*  678]  although  any  *  communication   which   might   have   been 
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made  must  distinctly  have  been  made  in  writing;  I  have  to 
ask,  how  is  the  course  of  action  of  the  parties  —  the  suppliers 
<»f  coal  and  the  railway  company  — during  the  following  year  to 
1)3  accounted  for  ?  In  the  first  place,  my  Lords,  the  railway 
directors  commence  by  ordering  a  su})ply  exactly  at  the  date 
specified  in  the  contract ;  and,  in  the  next  place,  and  this  is  a 
}ioint  which  I  am  bound  to  say  appears  to  me  not  in  any  way  to 
liave  been  met  by  the  very  able  argument  we  have  heard,  and  yet 
to  be  all  important  in  the  case,  —  the  price  from  that  date,  the 
1st  of  January,  commences  to  be,  and  continues  to  be,  through- 
out the  year,  the  very  price  stipulated  for  in  the  contract.  And 
farther,  that  price  is  a  price  differing  from  the  price  which  li.id 
prevailed  up  to  tlaat  time.  And  not  only  is  that  so,  but  during 
the  whole  of  the  year,  when,  of  course  the  market  price  was 
varying  from  time  to  time,  this  price  never  changes;  it  is  an 
unvarying  price  throughout  the  year.  And,  my  Lords,  more 
than  that,  to  that  price  there  are  added  upon  two  occasions 
exactly  the  sum  which  by  the  contract  might  be  added,  namely, 
the  sum  of  5d.  in  the  one  case,  and  M.  in  the  other,  upon  the 
charge  of  the  Great  Western  Company  being  raised  for  the  car- 
riage of  the  coal.  Then,  my  Lords,  not  only  does  the  supply 
commence  at  the  time  mentioned  in  the  contract,  not  only  is  the 
price  the  price  which  is  explained  by  the  contract,  and  cannot 
be  explained  in  any  other  way,  but  in  addition  to  that,  the 
<|uantity  is  the  quantity  nienti(jned  in  the  contract,  and  during 
tlie  greater  part  of  the  year  is  exactly  the  maximum  quantity 
authorized  by  the  contract  to  be  required. 

Farther  than  that,  your  Lor'lships  have  in  one  of  the  letters  a 
reference  which,  again  I  must  say,  has.  not  in  any  way  been 
explained  to  my  satisfaction,  and  which  I  am  unable  to  explain 
except  by  referring  it  to  this  contract, — I  refer  to  a  letter  of 
the  25th  of  July,  1872.  "  We  find,"  says  the  agent  for  Messrs. 
Brogden,  "  that  from  1st  January  to  June  30th  you  received 
8835.15  tons,  which  equal  340  tons  per  week,  or  about  40  tons  per 
week  more  than  your  contract. "  I  have  asked  what  is  the  mean- 
ing of  the  expression  "  more  than  your  contract  "  there  ?  and  no 
explanation  has  been  given  of  it.  No  explanation  can  be  given 
of  it  unless  it  refers  to  the  contiact  in  (iuestion.  It  is 
quite  *  true  that,  as  it  is  said,  the  contract  in  (piestinn  [*fi701 
did  not  provide  for  a  maximum  of  300  tons  per  week,  l)ut 
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of  350.  My  Lords,  that  may  l)e  so,  but  an  error  as  to  the  nia.\i- 
mum  mentioned  in  the  contract  does  not  make  it  any  the  less 
a  reference  to  the  contract,  and  the  letter  cannot  be  explained 
in  any  other  way.  I  think  I  can  see  how  it  came  to  pass  that 
Messrs.  Brogden  spoke  of  the  maximum  supply  as  being  300 
tons.  I  think  it  arose  in  this  way  :  When  they  themselves  first 
proposed  the  contract  they  had  proposed  a  contract  for  a  supply 
of  300  or  400  tons,  and  it  may  well  be  that,  not  having  kept  a 
copy  of  the  contract,  they  may,  in  a  loose  way,  have  thought 
that  300  tons  had  been  the  agreed-upon  amount  which  they  had 
to  supply  under  the  contract.  However,  whether  that  was  so  or 
not  appears  to  me  to  be  quite  immaterial.  Here  is  an  express 
admission  by  them,  which  it  seems  to  me  to  be  impossible  to 
get  over,  that  they  were  supplying  coals  under  a  contract,  and  no 
contract  can  be  suggested  except  the  contract  to  which  I  have 
already  referred. 

But,  my  Lords,  over  and  above  that,  I  must  say  that  having 
read  with  great  care  the  whole  of  this  correspondence,  there 
appears  to  me  clearly  to  be  pervading  the  whole  of  it  the  expres- 
sion of  a  feeling  on  the  one  side  and  on  the  other  that  those  who 
were  ordering  the  coals  w^ere  ordering  them,  and  those  who  were 
supplying  the  coals  were  supplying  them,  under  some  course  of 
dealing  which  created  on  the  one  side  a  right  to  give  the  order, 
and  on  the  other  side  an  obligation  to  comply  with  the  order.  If 
it  had  not  been  so,  I  cannot  conceive  how  when  there  were  these 
repeated  complaints  against  the  Messrs.  Brogden  for  short  or 
irregular  supplies,  and  when  they  say  more  than  once  that  the 
prices  they  were  receiving  from  the  Metropolitan  Company  did 
not  make  their  bargain  a  good  one,  or  did  not  make  the  Metro- 
politan Company  good  customers,  how  it  was  that  if  they  did  not 
feel  that  there  was  a  contract  somewhere  or  other  entitling  the 
Metropolitan  Company  to  a  supply,  and  binding  them  (the 
Brogdens)  to  supply  coal,  they  did  not  say,  If  you  do  not  like 
the  mode  in  which  we  are  supplying,  or  the  extent  to  which  we 
are  supplying,  it  is  quite  easy  for  you  to  get  your  supplies  else- 
where, and  we  are  under  no  obligation  to  supply  you.  They  do 
not  do  that;  on  the  contrary,  they  go  on  asking  for  indul- 
[*  680]  gence  and  consideration  in  a  way  which  *  it  appears  to  me 
to  be  impossible  to  account  for,  except  upon  the  footin.^T 
which  they  recognize  in  the  letter  I  have  read  of  the  2r)t]i  of 
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July,  that  there  was  a  contract  under  which  there  was  some 
maximum  or  other  up  to  which  they  were  bound  to  supply  the 
coal. 

My  Lords,  those  are  the  grounds  which  lead  me  to  think 
that,  there  having  been  clearly  a  consensus  between  these  parties, 
arrived  at  and  expressed  by  the  document  signed  by  Mr.  Brogden, 
subject  only  to  approbation,  on  the  part  of  the  company,  of  the 
additional  term  which  he  had  introduced  with  regard  to  an  arbi- 
trator, that  approbation  was  clearly  given  when  the  company 
commenced  a  course  of  dealing  which  is  referable  in  my  mind 
only  to  the  contract,  and  when  that  course  of  dealing  was 
accepted  and  acted  upon  by  Messrs.  Brodgen  &  Co.  in  the  supply 
of  coals.  Therefore,  my  Lords,  I  am  of  opinion  that  the  con- 
clusion at  which  the  Court  of  Common  Pleas  arrived  was  correct, 
as  was  also  the  conclusion  at  which  the  majority  of  the  Court  of 
Appeal  arrived. 

My  Lords,  I  am  bound  to  say,  with  regard  to  the  very  elaborate 
judgment  of  the  LoRD  Chief  Justice,  that,  if  I  could  as  a  matter 
of  fact  arrive  at  the  conclusion  in  one  respect  at  which  he  arrived 
upon  the  question  of  fact,  I  should  be  very  much  inclined  to 
concur  in  the  whole  of  his  judgment.  As  I  understand  it  from 
the  passages  to  which  1  have  referred  in  the  judgment  of  the 
Lord  Chief  Justice,  which  I  will  not  read  again,  it  was  the 
opinion  of  the  Lord  Chief  Justice  that,  to  use  his  own  words, 
the  Court  might  "  safely  infer  "  that  the  applications  to  the 
Metropolitan  Company  which  are  mentioned  in  one  of  the  letters 
had  actually  been  made.  The  Messrs.  Tahourdin,  the  solicitors 
for  the  company,  no  doubt,  being  instructed  that  such  was  the 
case,  had  stated  in  their  letter  that  the  agent  of  Messrs.  Brogden 
"  afterwards  repeatedly,  at  intervals,  applied  to  the  company's 
agent  for  the  agreement  to  be  completed,  but  could  never  obtain 
it,  and  was  in  fact  told  that  there  was  no  agreement,  and  at  all 
events  though  often  applied  to  thus  the  company  have  taken  care 
never  to  place  themselves  in  a  condition  to  be  charged  by  Messrs. 
Brogden  upon  the  alleged  contract  in  case  of  breach  on  their 
part. "  My  Lords,  if  I  found  it  proved  that  an  applica- 
tion had  *  been  made  by  the  Messrs.  Brogden  to  the  rail-  [*  681] 
way  company  for  an  agreement  and  to  have  the  agreement 
or  contract  completed,  and  that  they  had  been  told  that  there  was 
no  contract  and  no  agreement,  it  seems  to  me  that  it  would  have 
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iione  far  to  answer  all  the  observations  I  have  already  made. 
Jkit  I  have  no  doubt  that  if  the  Messrs.  Tahourdin  had  found 
that  they  had  been  correctly  informed  when  they  made  this 
statement,  they  would  not  have  failed  to  prove,  and  they  would 
have  had  the  means  of  proving,  before  the  arbitrator  who  stated 
the  special  case,  the  facts  which  thus  they  state  in  their  letter. 
I  take  it  that  it  must  be  inferred  from  the  fact  that  no  such 
}iroof  was  given,  that  no  such  proof  could  be  given,  and  there- 
fore these  statements  must  entirely  be  removed  out  of  the  case. 
And,  they  being  removed  out  of  the  case,  I  cannot  but  think 
that  the  judgment  of  the  Lord  Chief  Justice  is  deprived  of 
what  would  have  been  one  of  the  strongest  arguments  in  support 
of  it. 

My  Lords,  I  must  move  your  Lordships  that  the  judgment 
of  the  Court  of  Appeal  be  affirmed,  and  that  this  appeal  be 
dismissed  with  costs.  In  one  respect  one  cannot  help  feeling 
some  anxiety,  as  I  have  felt  about  the  case  throughout,  because 
one  cannot  help  believing  that,  whether  from  carelessness  or 
not  I  know  not,  Messrs.  Brogden  had  not  actually  in  their  pos- 
session a  copy  of  the  agreement,  and  that  in  all  probability  they 
were  not  aware  that  the  1st  of  November  was  the  last  day  on 
which  they  coiild  have  terminated  the  agreement,  as  probably 
they  would  have  terminated  it  without  entering  upon  another 
year.  With  that,  however,  w^e  cannot  deal,  we  must  administer 
the  law  as  the  rights  of  the  parties  really  stand. 

Lord  Hatherley  :  — 

My  Lords,  I  have  come  to  the  same  conclusion  as  that  which 
has  just  been  expressed  by  my  noble  and  learned  friend  on  the 
woolsack.      [His  Lordship  then  went  through  the  facts  at  some 

length,  and  concluded  as  follows  :  — ] 
[686]  If  you  ask  me,  when  in  my  judgment  the  agreement  was 
complete,  I  answer  that  the  agreement  was  complete  when 
the  first  coals,  the  300  tons  of  coal  supplied  in  January,  were 
invoiced  at  the  differing  price,  and  when  that  differing  price  was 
accepted  and  paid.  I  think  that  did  bring  the  case  up  to  wdiat 
Mr.  Herschell  very  fairly  admitted,  as  he  was  bound  to  admit  it, 
would  be  a  sufficient  case  to  make  out  im  the  part  of  the  plain- 
tiffs. It  does  establish  a  course  of  action  on  the  part  of  the 
plaintiffs  of  such  a  character  as  necessarily  to  lead  to  the  infer- 
ence on  the  part  of  the  defendants  that  the  agreement  had  been 
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accepted  on  the  part  of  the  plaintiffs,  and  was  to  he  acted  upon 
by  them;  and  they  did  act  upon  it  accordingly. 

*  I  think,  my  Lords,  it  is  not  necessary  for  me  to  go  [*  687] 
into  more  detail.  I  confess  that  there  is  no  part  of  the 
correspondence  throughout  that  at  all  shakes  the  view  I  enter- 
tain in  this  case  as  derived  from  the  documents  which  I  have 
already  referred  to,  and  I  am  therefore  of  opinion  that  the  plain- 
tiffs are  entitled  to  succeed  in  the  action,  and  that  the  appeal 
should  be  dismissed  with  costs. 

Lord  Selborxe  : — 

My  Lords,  the  question  which  is  brought  before  your  Lordships 
in  this  case  is  entirely  one  of  fact,  namely,  whether  the  dealings 
between  these  parties  in  the  year  1872  were  upon  the  footing  of 
the  draft  contract  signed  by  Mr.  Alexander  Brogden  in  December, 
1871.  [After  briefly  stating  the  facts  up  to  the  letter  of  21st 
December,   1871,  he  continued:  —  ] 

I  by  no  means  say  that  if  nothing  had  been  done  upon  [688] 
the  footing  of  the  agreement,  silence  would  have  given  con- 
sent in  such  a  sense  as  to  bind  the  parties  on  either  side.  If 
either  Lord  Coleridge  or  Mr.  Justice  Brett  intended  to  express 
an  opinion  that  a  mere  mental  consent  given  under  those  circum- 
stances, and  followed  up  neither  by  communication  nor  by  action, 
would  make  a  binding  contract,  I  should  certainly  hesitate  very 
much  before  I  assented  to  that  proposition.  I  do  not  know  that 
it  is  necessary  so  to  understand  their  expressions.  No  doubt 
their  Lordships  did  say  that  mental  consent  without  communi- 
cation or  intimation  might  do,  but  then  probably  their  Lordships 
did  not  intend  to  leave  out  of  sight  action  following  upon  that 
assent  and  consistent  with  it. 

However  that  may  be,  this  sentence  is  most  material 
to  the  *  interpretation  of  what  follows.  The  one  party  [*689] 
writes  to  tlie  other  in  terms  which  1  interpret  to  mean 
this;  I  do  not  suppose  you  will  have  anything  farther  to  say,  or 
that  you  will  make  any  oljjection  to  the  way  in  wliieh  T  have 
tilled  up  tliese  blanks,  but,  if  you  have  anything  farther  to  say, 
let  me  hear  from  you.  Now  what  follows  ?  On  the  very  next 
day,  the  22nd  of  Decemlier,  not  indeed  mentioning  this  contract, 
but  dealing  with  the  subject-matter  of  it,  Burnett  writes  and 
says,  "  We  shall  re(|uire  250  tons  (that  is  the  quantity  which 
we  shall  want  supplied)  per  week  of   locomotive  coal  commen- 
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cing  not  later  than  the  1st  of  January  next, "  that  was  the  very 
day  on  which  the  agreement  was  to  take  effect.  I  can  hardly 
present  to  my  mind  the  point  of  view  from  which  any  person  can 
refuse  to  connect  the  letter  of  the  22nd  of  December  with  the 
letter  of  the  21st  of  December,  which  said,  "  if  you  have  any- 
thing farther  to  communicate."  The  company's  agent  had  this 
to  communicate,  —  the  quantity  we  shall  want  is  250  tons  per 
week,  and  we  shall  want  that  supply  to  commence  as  early  as 
the  1st  of  January,  the  day  mentioned  in  the  agreement.  To 
my  mind  that  is  a  clear  reference  to  the  agreement  which  had 
been  drafted,  although  the  agreement  itself  is  not  mentioned. 

Then,  my  Lords,  all  that  follows,  the  immediate  requirement 
on  the  very  same  day  to  supply  that  quantity  from  the  1st  of 
January,  the  action  (which  I  see  no  reason  for  referring  to  any 
other  period)  of  stopping  the  supply  they  had  been  receiving  of 
fuel  from  the  North  on  the  faith  of  this  agreement  upon  which 
they  can  rely,  the  quantity  orginally  less  but  soon  raised  to  the 
maximum  of  350  tons  a  week,  and  spoken  of  in  many  letters  as 
"  the  full  weekly  quantity  of  350  tons, "  and  finally  so  spbken  of 
in  the  following  terms,  in  a  letter  of  the  Messrs.  Brogden  them- 
selves, "  We  hope  to  be  able  to  deliver  your  full  quantity, "  and 
the  price  charged  being  the  same  as  that  mentioned  in  the  con- 
tract, —  it  appears  to  me  that  every  single  circumstance  points 
quite  unequivocally  to  this  agreement;  and,  looking  at  the  order 
of  events  with  regard  to  the  dates  and  the  communications  be- 
tween the  parties,  I  should  have  thought  it  absolutely  impossible 
for  any  person  to  doubt  that,  if  the  directors,  after  getting  the 
benefit  of  the  lower  price  for  nearly  an  entire  year,  had  after- 
wards endeavoured  to  turn  round  because  the  price  might 
[*  690]  have  risen  in  *  the  market,  they  would  have  been  turned 
without  much  hesitation  out  of  any  Court  into  which 
they  had  come. 

Now  it  is  said  that  Messrs.  Brogden  could  not  have  understood 
it  so,  because  they  did  not  give  the  notice  which  they  might  have 
given  at  the  beginning  of  November.  My  Lords,  I  think  there 
is  an  extremely  simple  and  easy  explanation  of  that,  as  well  as 
of  their  letter  of  the  25th  of  July,  in  which  they  speak  of  a 
"contract,"  although  showing  some  error  as  to  its  terms,  and 
also  of  the  peculiar  terms  of  that  letter  of  the  7th  of  November, 
written  immediately  after  the  dispute  had  arisen,  in  which  they 
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say  that  if  the  agreement  is  exchanged  they  will  go  on  to  the 
end  of  the  year,  but  they  will  not  go  on  any  longer  without  new 
terms  being  settled.  The  explanation  of  the  whole  to  my  mind 
is  this,  —  they  had  not  kept  a  copy  of  the  agreement  which  Mr. 
Alexander  Brogden  had  signed  ;  —  they  had  kept  a  copy  of  their 
own  letter  of  the  18th  of  November,  containing  their  proposal  in 
which  there  was  no  provision  for  carrying  on  the  contract  beyond 
the  end  of  the  year,  unless  notice  were  given,  and  of  course  noth- 
ing whatever  as  to  the  time  at  which  such  notice  was  to  be  given. 
They  had  been  acting  under  the  impression  that  the  actual  con- 
tract was  on  the  footing  of  that  letter,  probably  thinking  that 
the  less  number  of  tons  mentioned  there,  namely  300,  had  been 
settled  instead  of  the  greater  400,  which  would  explain  the  cal- 
culations in  the  letter  of  the  25th  of  July.  They  had  been  acting 
throughout  upon  the  footing  not  that  there  was  no  contract,  but 
that  the  contract  was  in  that  respect  different  in  its  terms  from 
what  it  actually  was,  and  when  they  found  that  they  had  made 
that  mistake,  they  tried  to  get  out  of  the  contract  altogether. 

That,  my  Lords,  is  the  clear  conclusion  to  which  if  I  was  a 
juryman  sitting  upon  this  case,  I  should  come  upon  the  case, 
which  entirely  rests  upon  fact.  I  therefore  entirely  concur  in 
the  motion  which  has  been  made  to  your  Lordships  by  my  noble 
and  learned  friend  on  the  woolsack. 

Lord  Blackburn  :  — 

My  Lords,  in  this  case  the  question  which  has  now  to  be 
decided  is,  I  believe,  quite  a  question  of  fact;  but  part  of 
what  was  said  *  in  the  Court  of  Common  Pleas  would  raise  [*  691] 
an  important  question  of  law,  if  it  were  to  be  taken  in 
a  way  in  which  it  was  not  necessary  for  either  Lord  Coleridge 
or  Mr.  Justice  Brett  to  hold  it,  and  in  which  therefore  they  both 
said,  looking  to  the  facts  which  had  been  found,  tliey  did  not 
hold  it.  I  wish  to  say  upon  that  point  that  I  cannot  agree  with 
what  seems  to  be  their  view.  Mr.  Justice  Brett,  referring  to 
the  case  of  Ex  parte  Harris,  In  re  hnipcrial  Laud  Company  of 
Marseilles,  L.  R. ,  7  Ch.  587,  before  the  Lords  Justices,  and  other 
cases,  says  that,  looking  to  all  this,  he  has  come  "  to  a  strong 
opinion  that  the  moment  one  party  has  made  a  proposition  of 
terms  to  another,  and  it  can  be  shown  by  suihcient  evidence  that 
that  other  has  accepted  those  terms  in  liis  own  mind,  then  the 
contract  is  made,  before  that  acceptance  is  intimated  to  the  pro- 
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poser. "  And  he  goe.s  on  to  say,  applying  that  to  the  present 
'case,  that,  to  his  mind,  as  soon  as  Bnrnett  put  the  letter  into  his 
drawer,  a  contract  was  made,  although  none  was  formally  entered 
into. 

My  Lords,  I  must  say  that  that  is  contrary  to  what  my  impres- 
sion is,  and  that  I  cannot  agree  in  it.  If  the  law  was  as 
intimated  by  Mr.  Justice  Bkett,  there  would  he  nothing  to  dis- 
cuss in  the  present  case.  But  I  have  always  helieved  the  law  to 
])(i  this,  that  when  an  offer  is  made  to  another  party,  and  in  that 
offer  there  is  a  request  express  or  implied  that  he  must  signify 
his. acceptance  by  doing  some  particular  thing,  then  as  soon  as 
he  does  that  thing,  he  is  bound.  If  a  man  sent  an  off'er  abroad 
saying  :  I  wish  to  know  whether  you  will  supply  me  with  goods 
at  such  and  such  a  price,  and,  if  you  agree  to  that,  you  must 
ship  the  first  cargo  as  soon  as  you  get  this  letter,  there  can  be  no 
doubt  that  as  soon  as  the  cargo  was  shipped  the  contract  would 
be  complete,  and  if  the  cargo  went  to  the  bottom  of  the  sea,  it 
would  go  to  the  bottom  of  the  sea  at  the  risk  of  the  orderer.  So 
again,  where,  as  in  the  case  of  Ux  j)(irte  Harris,  a  person  writes 
a  letter  and  says,  I  offer  to  take  an  allotment  of  shares,  and  he 
expressly  or  impliedly,  says.  If  you  agree  with  me  send  an  answer 
by  the  post,  there,  as  soon  as  he  has  sent  that  answer  by  the 
post,  and  put  it  out  of  his  control,  and  done  an  extraneous  act 
which  clenches  the  matter,  and  shows  beyond  all  doubt  that 
each  side  is  bound,  I  agree  the  contract  is  perfectly  plain  and 

clear. 
[*  692]       *  But  when  you  come  to  the  general  proposition  which 

Mr.  Justice  Brett  seems  to  have  laid  down,  that  a  simple 
acceptance  in  your  own  mind,  without  any  intimation  to  the 
other  party,  and  expressed  by  a  mere  private  act,  such  as  putting 
a  letter  into  a  drawer,  completes  a  contract,  I  must  say  I  differ 
from  that.  It  appears  from  the  Year  Books  that  as  long  ago  as 
the  time  of  Edward  IV.,  17  Edw.  IV.,  T.  Pasch.  case  2,  Chief 
Justice  Brian  decided  this  very  point.  The  plea  of  the  defend- 
ant in  that  case  justified  the  seizing  of  some  growing  crops 
liecause  he  said  the  plaintiff'  had  off'ered  him  to  go  and  look  at 
them,  and  if  he  liked  them,  and  would  give  2s.  &d.  for  them, 
he  might  take  them  ;  that  was  the  justification.  That  case  is 
referred  to  in  a  book  which  I  published  a  good  many  years  ago, 
Blackburn  on  Contracts  of  Sale,  p.  190  et  scq.,  and  is  there  trans- 
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lated.  Brian  gives  a  very  elaborate  judgment,  explaining  the 
law  of  the  unpaid  vendor's  lien,  as  early  as  that  time,  exactly 
as  the  law  now  stands,  and  he  consequently  says  :  "  This  plea  is 
cleaily  bad,  as  you  have  not  shown  the  payment  or  the  tender 
of  the  money  ;  "  but  he  goes  farther,  and  says  (I  am  quoting  from 
memory,  but  I  think  I  am  quoting  corre('tly),  "  Moreover,  your 
plea  is  utterly  naught,  for  it  does  not  show  that  when  you  had 
made  up  your  mind  to  take  them  you  signified  it  to  the  plaint iii', 
and  your  having  it  in  your  own  mind  is  nothing,  for  it  is  trite 
law  that  the  thought  of  man  is  not  triable,  for  even  the  devil 
does  not  know  what  the  thought  of  man  is ;  but  I  grant  you  this, 
that  if  in  his  offer  to  you  he  had  said,  Go  and  look  at  them,  and 
if  you  are  pleased  with  them  signify  it  to  such  and  such  a  man, 
and  if  you  had  signified  it  to  such  and  such  a  man,  your  plea 
would  have  been  good,  because  that  was  a  matter  of  fact. "  I 
take  it,  my  Lords,  that  that,  which  was  said  300  years  ago  and 
more,  is  the  law  to  this  day,  and  it  is  quite  what  Lord  Justice 
Mellish  in  Ex  parte  JIarris,'L.  K. ,  7Ch. 593,  accurately  says,  that 
where  it  is  expressly  or  impliedly  stated  in  the  offer  that  you 
fiiay  accept  the  offer  by  posting  a  letter,  the  moment  you  post  the 
letter  the  offer  is  accepted.  You  are  bound  from  the  moment  you 
post  the  letter,  not,  as  it  is  put  here,  from  the  moment  you  make 
up  your  mind  on  the  subject. 

But  my  Lords,  while,  as  I  say,  this  is  so  upon  the 
question  of  *  law,  it  is  still  necessary  to  consider  this  case  [*  693] 
farther  upon  the  (piestion  of  fact.  I  agree,  and  I  think 
every  Judge  who  has  considered  the  case  does  agree,  certainly 
Lord  Chief  Justice  Cockburn  does,  that  though  the  parties  may 
have  gone  no  farther  than  an  offer  on  the  one  side,  saying.  Here 
is  the  draft,  — •  (for  that  I  think  is  really  what  this  case  comes 
to,)  —  and  the  draft  so  offered  by  the  one  side  is  approved  by  the 
other,  everything  being  agreed  to  except  the  name  of  the  arbi- 
trator, which  the  one  side  has  filled  in  and  the  other  has  not  yet 
assented  to,  if  both  parties  have  acted  upon  that  draft  and  treated 
it  as  binding,  they  will  be  bound  by  it.  When  they  had  come 
so  near  as  I  have  said,  still  it  remained  to  execute  formal  agree- 
ments, and  the  parties  evidently  c(mtemplated  that  they  were 
to  exchange  agreements,  so  that  each  side  should  be  perfectly 
safe  and  secure,  knowing  tliat  the  other  side  was  bound.  But, 
although  that  was  what  each  ]'arty  contoinplated,  still  I  agree  (I 
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think  the  Lord  Chief  Justice  Cockburn  states  it  clearly  enough), 
"  that  if  a  draft  having  been  prepared  and  agreed  upon  as  the 
basis  of  a  deed  or  contract  to  be  executed  between  two  parties, 
the  parties,  without  waiting  for  the  execution  of  the  more  formal 
instrument,  proceed  to  act  upon  the  draft,  and  treat  it  as  binding 
upon  them,  both  parties  will  be  bound  by  it.  But  it  must  be 
clear  that  the  parties  have  both  waived  the  execution  of  the 
formal  instrument  and  have  agreed  expressly,  or  as  shown  by 
their  conduct,  to  act  on  the  informal  one. "  I  think  that  i.s  quite 
rio'ht,  and  I  agree  with  the  way  in  which  Mr.  Herschell  in  his 
argument  stated  it,  very  truly  and  fairly.  If  the  parties  have  by 
their  conduct  said,  that  they  act  upon  the  draft  which  has  been 
approved  of  by  Mr.  Brogden,  and  which  if  not  quite  approved  of 
by  the  railway  company,  has  been  exceedingly  near  it,  if  they 
indicate  by  their  conduct  that  they  accept  it,  the  contract  is 
binding. 

But  then,  my  Lords,  I  think  Mr.  Herschell  was  justified  in 
what  he  said,  that  the  onus  probandi  lay  upon  the  railway  com- 
pany who  were  asserting  that,  and  that  it  was  a  question  whether 
enough  was  done  to  show  that  it  must  be  taken  that  the  two 
parties  did  agree.  Upon  that  I  had  on  the  former  argument 
come  to  the  conclusion,  agreeing  there  with  Lord  Chief  Justice 

Cockburn,  that  there  was  not  enough  here  to  show  that 
[*  694]  the  o?ms  was  satistied,  and  *that  the  acting  upon  the  draft 

was  completely  made  out.  I  have  heard  the  argument  of 
Mr.  Herschell  again  to-day,  and  every  word  that  could  be  said 
upon  the  subject  in  support  of  that  view  was,  I  am  quite  confi- 
dent, said  by  him.  Notwithstanding  that  argument,  the  majority 
of  your  Lordships  think  otherwise.  I  think,  as  indeed  I  thought 
before,  that  there  is  so77ie  evidence  here  that  the  parties  had  so 
treated  the  draft  agreement.  I  do  not  think  it  can  be  said  to  be 
conclusive  evidence,  but  it  is  evidence  on  the  question  of  fact  to 
justify  the  conclusion  to  which  the  majority  of  your  Lordships 
have  come.  But  after  listening  to  what  has  been  said,  and 
farther  considering  it,  I  can  only  say  that  I  hesitate  whether  I 
should  agree  in  the  verdict  or  not.  I  do  not  say  that  I  dissent 
from  it,  I  only  say  that  I  hesitate  about  it. 

Now,  my  Lords,  I  will  say  very  briefly  what  I  hav€  to  say 
upon  this  subject,  just  to  indicate  where  it  is  that  I  have  my 
doubt.     I  think  that  when  the  draft  was  sent  in  that  letter  there 
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had  been  considerable  delay.  They  had  begun  to  talk  about 
making  this  contract  in  October.  *  The  appellants  wrote  making 
an  offer  in  November;  they  had  an  interview  on  the  18th  of 
December,  and  they  had  run  it  on  until  the  22nd  of  December, 
when  Mr.  Hardman  writes  :  "  Herewith  I  beg  to  return  you  draft 
of  proposed  agreement,  re  new  contract  for  coal  which  Mr. 
Brogden  has  approved,"  according  to  grammatical  construction 
that  means  "  which  draft  he  has  approved. "  Then  it  goes  on  : 
"  I  am  obliged  to  leave  town  for  Bristol  to-night,  and  shall  be 
up  again  on  Monday  week  "  (that  is  the  1st  of  January).  "  If 
you  have  anything  farther  to  communicate  letters  addressed  to 
Tondu  will  find  me.  "  Now,  upon  that,  viewing  it  there,  I  cer- 
tainly think  it  was  contemplated  that  there  might  be  something 
more  to  be  communicated,  there  might  be  indeed  need  to  be 
something  more  communicated  as  to  whether  they  agreed  upon 
the  arbitator  or  not;  but  I  think  that  might  be  communicated 
without  any  express  words  doing  it,  if  the  parties  showed  that 
they  were  willing  to  go  on  upon  those  terms. 

The  next  letter  that  passes  is  this  —  I  pass  by  the  telegram  — 
Mr.  Burnett  writes,  "  I  am  in  receipt  of  your  letter  of  yesterday, 
informing  me  of  your  having  been  obliged  to  go  to  Bristol,  and 
thereby  prevented  calling,  as  expected,  to  see  me  regard- 
ing the  *  supply  of  coal.  As  the  matter  is  pressing  "  (it  [*  695] 
must  be  remembered  that  the  1st  of  January  was  fast 
approaching),  "and  as  you  will  not  be  in  town  again  until  Mon- 
day week,  I  have  just  telegraphed  to  you  as  follows  :  —'We  shall 
require  250  tons  per  week  of  locomotive  coal,  commencing  not 
later  than  1st  of  January  next.  Reply  by  wire,  that  you  will 
do  this,  that  we  may  arrange  with  other  collieries  accordingly  ;  ' 
as  it  is  necessary  for  us  to  know  definitely  what  you  can  do  for 
us  in  the  way  of  locomotive  fuel,  so  that  we  may  arrange  with 
other  parties  who  are  supplying  us  at  present.  The  supply  of 
your  coal  seems  to  be  very  irregular  at  present. "  Now,  as  re- 
gards that  letter,  the  impression  on  my  mind  is,  that  if  it  stood 
alone  it  would  fairly  admit  of  this  construction,  I,  the  writer, 
Mr.  Burnett,  am  not  prepared  to  say  whether  my  directors  will 
enter  into  the  contract  or  not.  I  have  put  aside  the  agreement 
to  consider  about  it,  but,  as  unfortunately  you  are  out  of  the 
way,  and  the  1st  of  January  is  fast  coming,  I  telegraph  to  you 
and  ask  you,  can  you  supply  us  with  250  tons  of  coal  per  week 
VOL.  VI.  —  y 
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from  that  time  forward,  pending  the  time  which  we  have  taken 
t(i  consider.  If  that  were  so,  clearly  that  would  not  liave  bound 
the  contract. 

But  then,  comes  a  tiling  which  does  make  strong  evidence,  and 
which,  I  think,  the  nohle  and  learned  Lord  who  spoke  first  on 
the  other  side  of  the  House  (Lord  Hatherley)  has  placed  his 
reliance  mostly  upon,  which  is  this  :  After  he  had  written  that 
letter  there  comes,  on  the  2nd  of  January,  again  a  letter  com- 
l»laining  of  short  supplies,  which  must  of  course  have  meant 
short  supplies  prior  to  the  1st  of  January,  but  going  on  :  "  I 
would  remind  you  that  it  was  on  your  assurance  that  your  firm 
could  send  us  a  regular  weekly  supply  of  250  tons  that  I  stopped 
(lur  supply  of  fuel  from  the  North. "  And  in  a  letter  to  the  prin- 
cipals at  the  same  time,  he  says,  "  I  now  remind  you  that  we 
stopped  the  supply  of  coke  from  the  North  on  your  Mr.  Hard- 
man's  assurance  that  you  would  be  able  to  send  us  a  regular 
supply  of  250  tons  per  week. "  I  thought,  at  first,  that  the  Lord 
Chief  Justice's  explanation  of  that  letter  was  the  right  one,  and 
that  when  he  said,  "  LTpon  your  assurance  you  would  be  able  to 
send  us  a  regular  supply  of  250  tons  per  week  "  "  we 
[*  696]  stopped  the  supply  of  coke  from  the  *  North, "  that  neces- 
sarily pointed  back  to  the  time  when  the  strike  ceased  ; 
but  I  am  not  by  any  means  certain  now  that  that  is  right.  I 
think  it  is  very  possible  that  they  might  have  been  getting  a  supply 
of  coke  as  fuel  from  the  North,  and  what  is  meant  here  is,  that 
it  was  in  reliance  upon  the  statement  in  your  telegram,  in  which 
you  told  us  you  would  supply  us  with  250  tons  per  week,  that 
we  stopped  the  supply  of  coke  from  the  North.  That  is  an 
observation  not  without  weight. 

It  is  true  that  that  letter  was  not  written  as  to  a  person  w^io 
had  a  contract,  —  Remember  you  have  bound  yourself  to  give  me 
250  tons  a  week,  and  I  hold  you  to  your  engagement.  It  is 
rather  a  complaint ;  it  is  put  in  this  way  :  Eecollect  that  you 
said  you  would  giv^e  us  that  supply.  It  is,  therefore,  more  a 
kind  of  letter  which  I  inight  call  a  neutral  lettei",  pointing  not 
very  distinctly  to  either  one  view  or  the  other. 

But  then,  my  Lords,  comes  this  fact :  after  that  letter  there  is 
a  supply  all  through  the  month  of  January  of  a  considerable 
quantity,  and  all  of  that  coal  is  invoiced  and  paid  for  according 
to  the  contract  price  of  20s.,  which  was  higher  than  the   price 
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had  been  before.  That  was  evidence,  and  strong  evidence,  tliat 
the  parties  had  entered  into  a  new  contract;  that  both  of  them 
meant  to  enter  into  a  new  contract,  I  think,  cannot  admit  of  any 
doubt.  It  is  upcm  that  that  Lord  Justice  Bkamwell  almost 
entirely  bases  his  judgment.  I  do  not,  myself,  feel  that  it  is 
(juite  so  strong  as  he  does.  It  is,  to  my  mind,  evidence,  and 
strong  evidence,  that  they  were  agreeing.  Viewing  it  as  a  ques- 
tion of  fact,  if  a  jury  were  to  take  tliat  view,  and  were  to  find 
that  that  would  be  enough  to  bind  the  contract,  I  could  by  no 
means  say  that  they  were  not  right.  My  own  view  is,  that  I 
hesitate  a  good  deal  as  to  whether  there  is  enough  to  satisfy  the 
omis  which  is  cast  on  the  Metropolitan  Eailway  Company  to 
establish  a  contract;  but  farther  tlian  that  hesitation  I  will 
not  go. 

I  will  not  detain  your  Lordships  any  longer  by  remarking  upon 
the  otlier  portions  of  the  case.  Some  of  the  letters  read  one  way 
and  some  the  other.  I  can  only  say  that  apart  rrom  that  change 
in  the  price  I  should  have  thought  that  they  could  all  be  explained 
consistently  with  saying  that  the  bargain  was  not  made ; 
but  this  *  is  a  piece  of  evidence,  and  a  strong  piece  of  evi-  [*  697] 
dence,  bearing  upon  that.  It  is  a  question  of  fact,  and  I 
think  there  is  no  doubt  at  all  that  if  the  evidence  of  fact  is 
sufficient,  there  is  quite  enough  to  bind  the  contract. 

Lord  Gordon  concurred  with  the  majority. 

Judgment  complained  of  affirmed^  and  appeal  dismissed 
with  costs. 

Lords'  Journals,  July  16,  1877. 

Household,  Fire,  and  Carriage  Accident  Insurance  Company  Limited 

V.  Grant. 

4  Ex.  D.  216-239  (s.  c.  48  L.  J.  Ex.  577  ;  41  L.  T.  298  ;  27  W.  K.  858). 

Offer.  —  Acceptance.  —  Allotment  of  Shares.  — >,Letter  of  Allotment  miscarried. 

The  defendant  applied  for  shares  in  the  plaintiff's   company.     The  [216] 
company  allotted  the  shares  to  the  defendant,  and  duly  addressed  to 
him  and  posted  a  letter  containing  the  notice  of  allotment,  but  the  letter 
never  was  received  by  the  defendant :  — 

Held,  by  Baggallay,  L.  J.,  &  Thesiger,  L.  J.  (dissentiente  Bkamwell, 
L.J.),  that  the  contract  was  complete  and  that  the  defendant  was  a  shareholder. 

Action  to  recover  £94   lo.s.,  being  the   balance   due  upon  100 
shares  allotted  to  thf;  defendant  on  the  25th  of  October,  1874,  in 
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pursuance  of  an  application  from  the  defendant  for  such  shares, 
dated  the  30th  of  September,  1874. 

At  the  trial  before  Lopes,  J.,  during  the  Middlesex  sitting.s, 
1878,  the  following  facts  were  proved.  In  1874,  one  Kendrick 
was  acting  in  Glamorganshire  as  the  agent  of  the  company  for  the 
placing  of  their  shares,  and  on  the  30th  of  September  the  de- 
fendant handed  to  Kendrick  an  application  in  writing  for 
[*  217]  *  shares  in  the  plaintiff's  company,  which  stated  that  the 
defendant  had  paid  to  the  bankers  of  the  company  £5, 
being  a  deposit  of  Is.  per  share,  and  requesting  an  allotment  of 
100  shares,  and  agreeing  to  pay  the  further  sum  of  19s.  per  share 
within  twelve  months  of  the  date  of  the  allotment.  Kendrick 
duly  forwarded  this  application  to  the  plaintiffs  in  London,  and 
the  secretary  of  the  company  on  the  20th  of  October,  1874,  made 
out  the  letter  of  allotment  in  favour  of  the  defendant,  which  was 
posted  addressed  to  the  defendant  at  his  residence  16  Herbert 
Street,  Swansea,  Glamorganshire  ;  his  name  was  then  entered  on 
the  register  of  shareholders.  This  letter  of  allotment  never  reached 
the  defendant.  The  defendant  never  paid  the  £5  mentioned  in  his 
application,  but  the  plaintiff's  company  being  indebted  to  the 
defendant  in  the  sum  of  £5  for  commission,  that  sum  was  duly 
credited  to  his  account  in  their  books.  In  July,  1875,  a  dividend 
at  the  rate  of  2i  per  cent,  was  declared  on  the  shares,  and  in  Feb- 
ruary, 1876,  a  further  dividend  at  the  same  rate ;  these  dividends 
amounting  altogether  to  the  sum  of  5s.  was  also  credited  to  the 
defendant's  account  in  the  books  of  the  plaintiffs  company.  After- 
wards the  company  went  into  liquidation,  and  on  the  7th  of  De- 
cember, 1877,  the  official  liquidator  applied  for  the  sum  sued  for 
from  the  defendant ;  the  defendant  declined  to  pay  on  the  ground 
that  he  was  not  a  shareholder. 

On  these  facts  the  learned  Judge  left  two  questions  to  the  jury. 
1.  Was  the  letter  of  allotment  of  the  20th  of  October  in  fact 
posted  ?  2.  Was  the  letter  of  allotment  received  by  the  defend- 
ant? The  jury  found  the  first  question  in  the  affirmative  and  the 
last  in  the  negative. 

The  learned  Judge  reserved  the  case  for  further  consideration, 
and  after  argument  directed  judgment  to  be  entered  for  the  plain- 
tiffs on  the  authority  of  Dunlop  v.  Hifjfjins,  1  H.  L.  C.  381. 

The  defendant  appealed. 

May  22.     Finlay   and  Dillwyn,   for   the  defendant,  contended 
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that  the  defendant  was  not  a  shareholder,  for  it  was  necessary  that 
the  allotment  of  shares  should  not  only  be   made  but  also  com- 
municated to  the  defendant;  that  a  letter  posted  but  not 
received  *  was  not  a  communication   to  the  defendant  of  [*218] 
the  allotment,  and  that  there  was  therefore  no  contract 
between  the  parties. 

Wilberforce,  and  G.  Arbuthnot  (W.  G.  Harrison,  Q.  C,  with 
them),  for  the  plaintiffs,  contended  that  the  contract  was  complete 
by  acceptance  when  the  letter  was  posted,  and  that  the  plaintiffs 
were  not  answerable  for  casualties  at  the  post-office  preventing  the 
arrival  of  the  letter. 

In  addition  to  the  authorities  mentioned  in  the  judgment,  the 
following  cases  were  cited  during  the  argument :  Beidjjath's  Case, 
L.  E.,  11  Eq.  86;  40  L.  J.  Ch.  39  ;  Townsend's  Case,  L.  E.,  13  Eq. 
148 ;  WalVs  Case,  L.  E.  15  Eq.  18 ;  42  L.  J.  Ch.  372 ;  Gunn's  Case, 
L.  E.,  3  Ch.  40 ;  37  L.  J.  Ch.  40  ;  Dunmore  v.  Alexander,  9  Shaw  & 
Dunlop,  190;-  Pcllatfs  Case,  L.  R,  2  Ch.  527;  36  L.  J.  Ch.  613; 
Ex  parte  Cote,  L.  E.,  9  Ch.  27  ;  Tai/lor  v.  Jones,  1  C.  P.  D.  87 ;  Pol- 
lock on  the  Law  of  Contracts,  2  ed.  p.  13. 

Cur.  adv.  vult. 

July  1.  The  following  judgments  were  delivered  :  — 
Thesiger,  L.  J.  In  this  case  the  defendant  made  an  application 
for  shares  in  the  plaintiff's  company,  under  circumstances  from 
which  we  must  imply  that  he  authorised  the  company  in  the 
event  of  their  allotting  to  him  the  shares  applied  for,  to  send 
the  notice  of  allotment  by  post.  The  company  did  allot  him  the 
shares,  and  duly  addressed  to  him  and  posted  a  letter,  containing 
the  notice  of  allotment,  but,  upon  the  finding  of  the  jury,  it  must 
be  taken  that  the  letter  never  reached  its  destination.  In  this  state 
of  circumstances  Lopes,  J.,  has  decided  that  the  defendant  is  liable 
as  a  shareholder.  He  based  his  decision  mahily  upon  the  ground 
that  the  point  for  his  consideration  was  covered  by  authority  bind- 
ing upon  him,  and  I  am  of  opinion  that  he  did  so  rightly,  and  that 
it  is  covered  by  authority  equally  binding  upon  this  Court.  The 
leading  case  upon  the  subject  is  Dunlop  v.  Higgins,  9  H.  L.  Cas. 
381.  It  is  true  that  Lord  Cottenha.m  might  have  decided  that 
case  without  deciding  the  point  raised  in  this.  But  it  appears  to 
me  equally  true  that  he  did  not  do  so,  and  that  he  pre- 
ferred to  rest,  and   *  did  rest  his  judgment   as   to  one  of  [*  219] 
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the  matters  of  exception  before  him  upon  a  principle  which  em- 
braces and  governs  the  present  case.  If  so,  the  Court  is  as  much 
bound  to  apply  that  principle,  constituting  as  it  did  a  ratio  deci- 
dendi, as  it  is  to  follow  the  exact  decision  itself.  The  exception 
was  that  the  Lord  Justice  General  directed  the  jury  in  point  of 
law,  that  if  the  pursuers  posted  their  acceptance  of  the  offer  in  due 
time  according  to  the  usage  of  trade,  they  were  not  responsible 
for  any  casualties  in  the  post-office  establishineiit.  This  direction 
was  wide  enough  in  its  terms  to  include  the  case  of  the  acceptance 
never  being  delivered  at  all,  and  Lord  Cottenham,  in  expressing 
his  opinion  that  it  was  not  open  to  objection,  did  so,  after  putting 
the  case  of  a  letter  containing  a  notice  of  dishonour  being  posted  V)y 
the  holder  of  a  bill  of  exchange  in  proper  time,  in  which  case  he 
said  (1  H.  L.  Cas.  at  p.  399), "  Whether  that  letter  be  delivered  or  not 
is  a  matter  quite  immaterial,  because  for  accidents  happening  at 
the  post-office  he  is  not  responsible."  In  short.  Lord  Cottenham 
appears  to  me  to  have  held  that,  as  a  rule,  a  contract  formed  by 
correspondence  through  the  post  is  complete  as  soon  as  the  letter 
accepting  an  offer  is  put  into  the  post,  and  is  not  put  an  end  to  in 
the  event  of  the  letter  never  being  delivered.  My  view  of  the 
effect  of  Durdop  v.  Higgins  is  that  taken  by  James,  L.  J.,  in 
Harris's  Case,  L.  R,  7  Ch.  587;  41  L.  J.  Ch.  621.  There  at  L.  R.,  7 
Ch.  592,  41  L.  J.,  7  Ch.  623, he  speaks  of  the  former  case  as  "a  case 
which  is  binding  upon  us,  and  in  which  every  principle  argued 
before  us  was  discussed  at  length  by  the  Lord  Chancellor  in  giving 
judgment; "he  adds,  the  Lord  Chancellor  "arrived  at  the  conclu- 
sion that  the  posting  of  the  letter  of  acceptance  is  the  completion  of 
the  contract ;  that  is  to  say,  the  moment  one  man  has  made  the  offer, 
and  the  other  has  done  something  binding  himself  to  that  offer, 
then  the  contract  is  complete,  and  neither  party  can  afterwards 
escape  from  it."  Mellish,  L.  J.,  also  took  the  same  view.  He 
says,  L.  R,  7  Ch.  595  ;  41  L.  J.  Ch.  627,  "  In  Duidoj)  v.  Higgins 
the  question  was  directly  raised  whether  the  law  was  truly  ex- 
pounded in  the  case  of  Adams  v.  Lindsell,  p.  80,  ante,  1  B. 
&  Aid.  681;    19  R    R.   415.     The    House  of   Lords  approved   of 

the  ruling  in  that  case.  Lord  Chancellor  Cottenham 
[*  220]  said,  in  the  course  of  his  judgment,  that  in  the  case  of  *  a  bill 

of  exchange,  notice  of  dishonour,  given  by  putting  a  letter 
nito  the  post  at  the  right  time,  had  been  held  quite  sufficient, 
whether  that  letter  was  delivered  or  not;  and  he  referred  to  Stnrkeii 
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V.  Collin,  7  M.  &  W.  515  ;  10  L.  J.  Ex.  227,  on  that  point,  he  being 
clearly  of  opinion  that  the  rule  as  to  accepting  a  contract  was 
exactly  the  same  as  the  rule  as  to  sending  notice  of  dishonour  of  a 
l)ill  of  excliancre.  He  then  referred  to  the  case  of  Adams  v.  Liiid- 
sell  and  quoted  the  observation  of  Lord  Ellenborough,  C.  J.  That 
case,  therefore,  appears  to  me  to  be  a  direct  decision  that  the  con- 
tract is  made  from  the  time  when  it  is  accepted  by  post."  Leaving 
Harris's   Case  for  the  moment,  1  turn  to  Duncan  v.   Topharn,  8   C. 

B.  225  ;  18  L.  J.  C.  P.  310,  in  which  Crksswell,  J.,  told  the  jury 
that  if  the  letter  accepting  the  contract  was  put  into  the  post-office, 
and  lost  by  the  negligence  of  the  post-office  authorities,  the  con- 
tract   would  nevertheless  be  complete :  and  both  he  and  Wilde, 

C.  J.,  and  Maule,  J.,  seem  to  have  understood  this  ruling  to  have 
been  in  accordance  with  Lord  Cottenilv.m's  opinion  in  Duyiloi?  v. 
Higgins.  That  opinion,  therefore,  appears  to  me  to  constitute  an 
authority  directly  binding  upon  us.  But  if  Dunlop  v.  Higgins  were 
out  of  the  way,  Harris's  Case  would  still  go  far  to  govern  the 
present.  There  it  was  held  that  the  acceptance  of  the  offer  at  all 
events  binds  both  parties  from  the  time  of  the  acceptance  being 
posted,  and  so  as  to  prevent  any  retractation  of  the  offer  being  of 
effect  after  the  acceptance  has  been  posted.  Xow,  whatever  in 
abstract  discussion  may  be  said  as  to  the  legal  notion  of  its  being 
necessary,  in  order  to  the  effecting  of  a  valid  and  l)inding  contract, 
that  the  minds  of  the  parties  should  be  brought  together  at  one 
and  the  same  moment,  that  notion  is  practically  the  foundation 
of  English  law  upon  the  subject  of  the  formation  of  contracts. 
Unless,  therefore,  a  contract  constituted  by  correspondence  is  abso- 
lutely concluded  at  the  moment  that  the  continuing  offer  is  ac- 
cepted by  the  person  to  whom  the  offer  is  addressed,  it  is  difficult 
to  see  how  the  two  minds  are  ever  to  be  brought  toirether  at  one 
and  the  same  moment.  This  was  pointed  out  by  Lord  Ellen- 
borough  in  the  case  of  Adams  v.  Lindscll,  which  is  a  recog- 
nised authority  upon  this  *  Ijranch  of  law.  But,  on  the  other  [*  221] 
hand,  it  is  a  principle  of  law  as  well    established  as  the 

legal  notion  to  which  I  have  referred,  that  the  minds  of  the  two 
parties  must  be  brought  together  by  mutual  communication.  Au 
acceptance  which  only  remains  in  the  breast  of  the  acceptor,  with- 
out being  actually  or  by  legal  implication  communicated  to  the 
offerer,  is  no  binding  acceptance.  How  then  are  these  elements 
of  law  to  be  harnioniseil  in  tln^  case  of  contracts  fornu'd  by  corre- 
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spondence  through  the  post  ?  I  see  no  better  mode  than  that  of 
treating  the  post-office  as  the  agent  for  both  parties,  and  it  was  so 
considered  by  Lord  Romilly  in  HelVs  Case,  L.  II.,  4  Eq.  9  nt  p.  12, 
when,  in  the  course  of  his  judgment,  he  said,  "  Danloj)  v.  Higgins 
decides  that  the  posting  of  a  letter  accepting  an  offer  constitutes 
a  binding  contract,  but  the  reason  of  that  is,  that  the  post-office 
is  the  common  agent  of  both  parties."  Alderson,  B.,  also  hi 
Stockcn  V.  Collin,  a  case  of  notice  of  dishonour,  and  the  case  referred 
to  by  Lord  Cottenjiam,  says  :  "  If  the  doctrine  that  the  post-office 
is  only  the  agent  for  the  delivery  of  the  notice  were  correct,  no 
one  could  safely  avail  himself  of  that  mode  of  transmission."  But 
if  the  post-office  be  such  common  agent,  then  it  seems  to  me  to 
follow,  that,  as  soon  as  the  letter  of  acceptance  is  delivered  to  the 
post-office,  the  contract  is  made  as  complete  and  final,  and  abso- 
lutely binding,  as  if  the  acceptor  had  put  his  letter  into  the  hands 
of  a  messenger  sent  by  the  offerer  himself  as  his  agent  to  deliver 
the  offer  and  receive  the  acceptance.  What  other  principle  can 
be  adopted  short  of  holding  that  the  contract  is  not  complete  by 
acceptance  until  and  except  from  the  time  that  the  letter  contain- 
ing the  acceptance  is  delivered  to  the  offerer,  a  principle  which  has 
been  distinctly  negatived  ?  This  difficulty  was  attempted  to  be  got 
over  in  Tlie  British  avd  American  Telc(jraj)li  Company  y.  Colson,  L. 
R.,  6  Ex.  108  ;  40  L.  J.  Ex.  97,  which  was  a  case  directly  on  all  fours 
with  the  present,  and  in  which  Kelly,  C.  B.,  at  L.  R.,  6  Ex.  p.  115, 
is  reported  to  have  said,  "  It  may  be  that  in  general,  though  not 
in  all  cases,  a  contract  takes  effect  from  the  time  of  acceptance,  and 

not  from  the  subsequent  notification  of  it.  As  in  the  case 
[*  222]  now  before  the  Court,  if  the  letter  *  of  allotment  had  been 

delivered  to  the  defendant  in  the  due  course  of  the  post 
he  would  have  become  a  shareholder  from  the  date  of  the  letter. 
And  to  this  effect  is  Potter  v.  San<Jers,  6  Hare  1.  And  hence,  per- 
haps, the  mistake  has  arisen  that  the  contract  is  binding  upon 
both  parties  from  the  time  when  the  letter  is  written  and 
put  into  the  post,  although  never  delivered  ;  whereas,  although 
it  may  be  binding  from  the  time  of  acceptance,  it  is  only 
binding  at  all  when  afterwards  duly  notified."  But,  with  def- 
erence, I  would  ask  how  a  man  can  be  said  to  be  a  shareholder 
at  a  time  before  he  was  bound  to  take  any  shares,  or  to  put  the 
question  in  the  form  in  which  it  is  put  by  Mellish,  L.  J.,  in  Har- 
ris's  Case,  how  there  can  be  any  relation  back  in  a  case  of  this 
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kind  as  there  may  be  in  bankruptcy  ?  "  If,"  as  the  Lord  Justice 
said,  "  the  contract  after  the  letter  has  arrived  in  time  is  to  be 
treated  as  having  been  made  from  the  time  the  letter  is  posted, 
the  reason  is  that  the  contract  was  actually  made  at  the  time 
when  the  letter  was  posted."  The  principle  laid  down  in  Harris  s 
Case,  as  well  as  in  Bunloi^  v.  Higgins,  can  really  not  be  reconciled 
with  the  decision  in  TJie  British  and  American  Telegra2)h  Company 
v.  Colson.  James,  L.  J.,  in  the  passage  I  have  already  quoted  (L. 
R.,  7  Ch.  592  ;  41  L.  J.  Ch.  62.3),  affirms  the  proposition  that  when 
once  the  acceptance  is  posted  neither  party  can  afterwards  escape 
from  the  contract,  and  refers  with  approval  to  Hebb's  Case.  There 
a  distinction  was  taken  by  the  Master  of  the  Eolls,  that  the  com- 
pany chose  to  send  the  letter  of  allotment  to  their  own  agent,  who 
was  not  authorised  by  the  applicant  for  shares  to  receive  it  on  his  be- 
half, and  who  never  delivered  it,  but  he  at  the  same  time  assumed 
that  if,  instead  of  sending  it  through  an  authorised  agent,  they  had 
sent  it  through  the  post-office,  the  applicant  would  have  been 
bound,  although  the  letter  had  never  been  delivered.  Mellish, 
L.  J.,  really  goes  as  far,  and  states  forcibly  the  reasons  in  favour 
of  this  view.  The  mere  suggestion  thrown  out  (at  the  close  of  his 
judgment,  L.  R.,  7  Ch.  at  p.  597),  when  stopping  short  of  actually 
overruling  the  decision  in  I'he  British  and  American  Tele- 
graph Company  v.  Colson,  that  although  *  a  contract  is  [*  223] 
complete  when  the  letter  accepting  an  offer  is  posted,  yet 
it  may  be  subject  to  a  condition  subsequent  that,  if  the  letter  does 
not  arrive  in  due  course  of  post,  then  the  parties  may  act  on  the 
assumption  that  the  offer  has  not  been  accepted,  can  hardly,  when 
contrasted  with  the  rest  of  the  judgment,  be  said  to  represent  his 
own  opinion  on  the  law  upon  the  subject.  The  contract,  as  he 
says  (L.  R.,  7  Ch.  p.  596),  is  actually  made  when  the  letter  is 
})Osted.  The  acceptor,  in  posting  the  letter,  has,  to  use  the  language 
of  Lord  Blackburn  in  Brogden  v.  Directors  of  Metropolitan  Rail- 
way Company,  2  App.  Cas.  666,  691  {ante,  p.  110),  "put  it  out  of 
his  control,  and  done  an  extraneous  act  which  clenches  the  nmtter, 
and  shows  beyond  all  doultt  that  each  side  is  bound."  How  thm 
can  a  casualty  in  the  post,  whether  resulting  in  delay,  which  in 
commercial  transaction  is  often  as  bad  as  no  delivery,  or  in  non- 
delivery, unbind  the  parties  or  unmake  the  contract  ?  To  me  it 
appears,  that  in  practice  a  contract  complete  upon  the  acceptance 
of  an  offer  being  posted,  but  liable  to  be  put  an    end  to  by  an 
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accident  in  the  post,  would  1)0  moi'e  mischievous  tliaii  a  contract 
only  binding  upon  the  parties  to  it  upon  the  acceptance  actually- 
reaching  the  offerer,  and  I  can  see  no  principle  of  law  from  which 
such  an  anomalous  contract  can  be  deduced. 

There  is  no  doubt  that  the  implication  of  a  complete,  final,  and 
absolutely  binding  contact  being  formed  as  soon  as  the  acceptance 
of  an  offer  is  posted,  may  in  some  cases  lead  to  inconvenience  and 
hardship.  But  such  there  must  be  at  times  in  every  view  of  the  law. 
It  is  impossible  in  transactions  which  pass  between  parties  at  a 
distance,  and  have  to  be  carried  on  through  the  medium  of  cor- 
respondence, to  adjust  conflicting  rights  between  innocent  parties, 
so  as  to  make  the  consequences  of  mistake  on  the  part  of  a  mut- 
ual agent  fall  equally  upon  the  shoulders  of  both.  At  the  same 
time  I  am  not  prepared  to  admit  that  the  implication  in  ci[uestion 
will  lead  to  any  great  or  general  inconvenience  or  hardship.  An 
offerer,  if  he  chooses,  may  always  make  the  formation  of  the  con- 
tract which  he  proposes  dependent  upon  the  actual  communication 
to  himself  of  the  acceptance.  If  he  trusts  to  the  post,  he  trusts  to 
a  means  of  communication  which,  as  a  rule,  does  not  fail,  and  if 
no  answer  to  his   offer  is   received  by  him,   and  the  matter   is 

of  importance  to  him,  he  can  make  inquiries  of  the 
[*  224]  *  person  to  whom  his  offer  was  addressed.     On  the  other 

hand,  if  the  contract  is  not  finally  concluded,  except  in 
the  event  of  the  acceptance  actually  reaching  tlie  offerer,  the  door 
would  be  opened  to  the  perpetration  of  much  fraud,  and,  putting 
aside  this  consideration,  considerable  delay  in  commercial  transac- 
tions, in  which  despatch  is,  as  a  rule,  of  the  greatest  consequence, 
would  be  occasioned ;  for  the  acceptor  would  never  be  entirely 
safe  in  acting  upon  his  acceptance  until  he  had  received  notice 
that  his  letter  of  acceptance  had  reached  its  destination. 

Upon  balance  of  convenience  and  inconvenience  it  seems'to  me, 
applying  with  slight  alteration  the  language  of  the  Supreme  Court 
of  the  United  States  in  Tayloe  v.  The  Mcrcliants'  Fire  Ivsurance 
Covipiuii/,  9  Howard  S.  Ct.  Rep.  390,  more  consistent  with  the  acts 
and  declarations  of  the  parties  in  this  case  to  consider  the  contract 
complete  and  absolutely  binding  on  the  transmission  of  the  notice 
of  allotment  through  the  post,  as  the  nuMlium  of  communication 
which  the  parties  themselves  contemplated,  instead  of  postponing 
its  completion  till  the  notice  had  been  received  by  the  defendant. 
Upon  principle,  therefore,  as  well  as  authority,  I  think  that  the 
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judgnieut  of  Lopes,  J.,  was  right,  and  should  be  affirmed,  and  that 
this  appeal  should  therefore  be  dismissed. 

B.\G(iALL.VY,  L.  J.  I  am  of  opinion  that  this  appeal  should  be 
dismissed. 

It  has  been  established  by  a  series  of  authorities,  including 
Dunloj)  V.  Higginsiw  the  House  of  Lords,  and  Harris's  Case  in  the 
Court  of  Appeal  in  Chancery,  that,  if  an  offer  is  made  by  letter, 
which  e.xpresely  or  impliedly  authorises  the  sending  of  an  accept- 
ance of  such  offer  by  post,  and  a  letter  of  acceptance  properly  ad- 
dressed is  posted  in  due  time,  a  complete  contract  is  made  at  the 
time  when  the  letter  of  acceptance  is  posted,  though  there  may  be 
delay  in  its  delivery. 

The  question  involved  in  the  present  appeal  is,  whether  the 
same  principle  should  be  applied  in  a  case  in  which  the  letter  of 
acceptance,  though  duly  posted,  is  not  delivered  to  the  person  to 
whom  it  is  addressed.  Lopes,  J.,  was  of  opinion  that  the 
principle  *  was  applicable  to  sueli  a  case,  and  gave  judg-  [*  225] 
ment  in  favour  of  the  plaintiffs,  and  from  such  judgment 
the  present  appeal  is  brought. 

In  support  of  his  appeal,  the  defendant  relies  upon  the  decision 
of  the  Court  of  E.Kchequer  in  the  case  of  The  British  and  American 
Tdegraph  Company  v.  Colson,  to  which,  for  conciseness,  I  will 
refer  as  Colson' s  Case. 

Aftcjr  a  detailed  examination,  of  the  cases  of  Dunlop  v.  Higgins, 
Colson's  Case,  and  Harris's  Case, ho,  came -to  the  conclusion  that 
the  decision  of  the  Court  of  Exchequer  in  Colson's  Case  had  been 
virtually  overruled,  and  that  the  principle  established  in  the  House 
of  Lords  in  Dunlop  v.  Higgins,  was  applicable  to  the  case  under 
consideration. 

Br.vmwell,  L.  J.  The  question  in  this  case  is  not  [232] 
whether  the  post-office  was  a  proper  medium  of  communi- 
cation from  the  *  plaintiffs  to  the  defendant.  Tliere  is  no  [*  233] 
doubt  that  it  is  so  in  all  cases  where  ])ersonal  service  is 
not  required.  It  is  an  ordinary  mode  of  communication,  and  every 
person  who  gives  any  one  the  right  to  connnunicate  with  him, 
gives  the  right  to  communicate  in  an  ordinary  manner;  and  so  in 
this  way,  and  to  tliis  extent,  that  if  an  offer  were  made  by  letter 
in  the  morning  to  a  ])erson  at  a  place  within  half  an  hour's  railway 
journey  of  the  offerer,  I  should  say  that  an  acceptance  by  post, 
though  it  did  not  reach  the  offerer  till  the  next  morning,  would  be 
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in  time.  Nor  is  the  question  whether,  when  the  letter  reaches  an 
offerer,  the  latter  is  bound  and  the  bargain  made  from  the  time 
the  letter  is  posted  or  despatched,  whether  by  post  or  otherwise. 
The  question  in  this  case  is  different.  I  will  presently  state  what, 
in  my  judgment,  it  is.  Meanwhile  I  wish  to  mention  some  ele- 
mentary propositions  which,  if  carefully  borne  in  mind,  will  assist 
in  the  determination  of  this  case  :  — 

First.  ,  Where  a  proposition  to  enter  into  a  contract  is  made  and 
accepted,  it  is  necessary,  as  a  rule,  to  constitute  the  contract  that 
there  should  be  a  communication  of  that  acceptance  to  the  pro- 
poser, —  per  Bkian,  C.  J.,  and  Lord  Blackbuen.  Blackburn  on 
Sale,  p.  193,  orig.  ed. ;  Brogden  v.  Metropolitan  By.  Co.,  2  App.  Cas. 
at  p.  692 ;  p.  94,  ante. 

Secondly.  That  the  present  case  is  one  of  proposal  and 
acceptance. 

Thirdly.  That,  as  a  consequence  of  or  involved  in  the  iirst  prop- 
osition, if  the  acceptance  is  written  or  verbal,  i.  e.,  is  by  letter  or 
message,  as  a  rule  it  must  reach  the  proposer,  or  there  is  no  com- 
munication, and  so  no  acceptance  of  the  offer. 

Fourthly.  That,  if  there  is  a  difference  where  the  acceptance  is 
by  a  letter  sent  through  the  post,  which  does  not  reach  the  offerer, 
it  must  be  by  virtue  of  some  general  rule  or  some  particular  agree- 
ment of  the  parties.  As,  for  instance,  there  might  be  an  agreement 
that  the  acceptance  of  the  proposal  may  be  by  sending  the  article 
offered  by  the  proposer  to  be  bought,  or  hanging  out  a  flag  or  sign 
to  be  seen  by  the  offerer  as  he  goes  by,  or  leaving  a  letter  at  a  cer- 
tain place,  or  any  other  agreed  mode,  and  in  the  same  way  there 
might  be  an  agreement  that  dropping  a  letter  in  a  post  pillar-box 

or  other  place  of  reception  should  suffice. 
[*  284]     *  Fifthly.     That  as  there  is  no  such  special  agreement  in 
this  case,  the  defendant,  if  bound,  must  be  bound  by  some 
general  rule  which  makes  a  difference  when  the  post-office  is  em- 
ployed as  the  means  of  communication. 

Sixthly.  That  if  there  is  any  such  general  rule  applicable  to  the 
communication  of  the  acceptance  of  offers,  it  is  eqvially  applicable 
to  all  communications  that  may  be  made  by  post.  Becau.se,  as  I 
have  said,  the  question  is  not  whether  this  communication  may  be 
made  by  post.  If,  therefore,  posting  a  letter  which  does  not  reach 
is  a  sufficient  communication  of  acceptance  of  an  offer,  it  is  equally 
a  communication  of  everything  else  which  may  be  communicnted 
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by  post,  e.  g.,  a  notice  to  quit.  It  is  impossible  to  hold,  if  I  offer 
ray  landlord  to  sell  him  some  hay,  and  he  writes  accepting  my 
offer,  and  in  the  same  letter  gives  me  notice  to  quit,  and  posts  his 
letter,  which,  however,  does  not  reach  me,  that  he  has  communi- 
cated to  me  his  acceptance  of  my  offer  but  not  his  notice  to  quit. 
Sujjpose  a  man  has  paid  his  tailor  by  cheque  or  bank-note,  and 
posts  a  letter  containing  a  cheque  or  bank-note  to  his  tailor,  which 
never  reaches.  Is  the  tailor  paid  ?  If  he  is,  would  he  be  if  he  had 
never  been  paid  before  in  that  way  ?  Suppose  a  man  is  in  the 
habit  of  sending  cheques  and  bank-notes  to  his  banker  by  post, 
and  posts  a  letter  containing  cheques  and  bank-notes  which  never 
reaches.  Is  the  banker  liable  ?  Would  he  be  if  this  was  the  first 
instance  of  a  remittance  of  the  sort  ?  In  the  cases  I  have  sup- 
posed, the  tailor  and  banker  may  have  recognised  this  mode  of 
remittance  by  sending  back  receipts,  and  })utting  the  money  to  the 
credit  of  the  remitter.  Are  they  liable  with  that  ?  Are  they  liable 
without  it  ?  The  question  then  is,  Is  posting  a  letter  which  is 
never  received  a  communication  to  the  person  addressed,  or  an 
equivalent,  or  something  which  dispenses  with  it  ?  It  is  for  those 
who  say  it  is  to  make  good  their  contention.  I  ask,  why  is  it  ? 
My  answer  beforehand  to  any  argument  that  may  be  urged  is,  that 
it  is  not  a  communication,  and  that  there  is  no  agreement  to  take 
it  as  an  equivalent  for  or  to  dispense  with  a  communication.  That 
those  who  afhrni  the  contrary  say  the  thing  which  is  not.  That  if 
Brian,  C  J.,  had  had  to  adjudicate  on  the  case  he  would  deliver 
the  same  judgment  as  that  reported.  That  because  a  man, 
who  may  send  a  communication  by  post  or  *  otherwise,  [*  2.35] 
sends  it  by  post,  he  should  bind  the  person  addressed 
though  the  communication  never  reaches  him,  while  he  would  not 
so  bind  him  if  he  had  sent  it  by  hand,  is  impossible.  There  is  no 
reason  in  it ;  it  is  simply  arbitrary.  I  ask  whether  any  one  who 
thinks  so  is  prepared  to  follow  that  opinion  to  its  consequences  ; 
suppose  the  offer  is  to  sell  a  particular  chattel,  and  the  letter  ac- 
cepting it  never  arrives,  is  the  property  in  the  chattel  transferred  ? 
Suppose  it  is  to  sell  an  estate  or  grant  a  lease,  is  the  bargain  com- 
pleted ?  The  lease  might  be  such  as  not  to  require  a  deed,  could 
a  subsequent  lessee  be  ejected  by  the  would-be  acceptor  of  the 
offer  because  he  had  posted  a  letter  ?  Suppose  an  article  is  adver- 
tised at  so  much,  and  that  it  would  be  sent  on  receipt  of  a  post-office 
order.     Is  it  enough  to  post  the  letter  ?     If  the  word  "  receipt  "  is 
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relied  on,  is  it  really  meant  that  that  makes  a  difference  ?  If  it 
should  be  said  let  the  offerer  wait,  the  answer  is,  may  ho  he  may 
lose  his  maiket  meanwhile.  Besides,  his  offer  may  be  by  advertise- 
ment to  all  mankind.  Suppose  a  reward  for  information,  and  in- 
formation posted  does  not  reach,  and  some  one  else  gives  it  and  is 
paid,  is  the  offerer  liable  to  the  first  man  ? 

It  is  said  that  a  contrary  rule  would  be  hard  on  the  would-be 
acceptor,  wha  may  have  made  his  arrangements  on  the  footing 
that  the  bargain  was  concluded.  But  to  hold  as  contended  would 
be  equally  hard  on  the  offerer  who  may  have  made  his  arrange- 
ments on  the  footing  that  his  offer  was  not  accepted.  His  non- 
receipt  of  any  communication  may  be  attributable  to  the  person  to 
whom  it  was  made  being  absent.  What  is  he  to  do  but  to  act 
on  the  negative,  that  no  communication  has  been  made  to  him  ? 
Further,  the  use  of  the  post-oftice  is  no  more  authorised  by  the 
offerer  than  the  sending  an  answer  by  hand,  and  all  these  hard- 
ships would  befall  the  person  posting  the  letter  if  he  sent  it  by 
hand.  Doubtless  in  that  case  he  would  be  the  person  to  suffer  if 
the  letter  did  not  reach  its  destination.  Why  should  his  sending 
it  by  post  relieve  him  of  the  loss,  and  cast  it  on  the  other  party? 
It  was  said,  if  he  sends  it  by  hand  it  is  revocable,  but  not  if  he 
sends  it  by  post,  which  makes  the  difference.  But  it  is  revocable 
when  sent  by  post,  not  that  the  letter  can  be  got  back,  but  its 
arrival  might  be  anticipated  by  a  letter  by  hand  or  telegram,  and 
there  is  no  case  to  show  that  such  anticipation  would  not 
[*  236]  prevent  the  *  letter  from  binding.  It  would  be  a  most 
alarming  thing  to  say  that  it  would.  That  a  letter  honestly 
but  mistakenly  written  and  posted  must  bind  the  writer,  if  hours 
before  its  arrival  he  informed  the  person  addressed  that  it  was 
coming,  but  was  wrong  and  recalled,  suppose  a  false  but  hone-L 
character  given,  and  the  mistake  found  out  after  the  letter  posted, 
and  notice  that  it  was  wrong  given  to  the  person  addressed. 

Then,  as  was  asked,  is  tlie  principle  to  be  applied  to  telegrams  ? 
Further,  it  seems  admitted  that  if  the  proposer  said,  "  unless  I 
hear  from  you  by  return  of  post  the  offer  is  withdrawn,"  that  the 
letter  accepting  it  must  reach  him  to  bind  him.  There  is,  indeed, 
a  case  recently  reported  in  the  "  Times  "  before  the  Mastek  OF  the 
Rolls,  where  the  offer  was  to  be  accepted  within  fourteen  days, 
and  it  is  said  to  have  been  held  that  it  was  enough  to  post  the  let- 
ter on  the  14tii,  though  it  would  and  did  not  reach  the  offerer  till 
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the  15th.  Of  course  there  may  have  been  something  in  that  case 
not  mentioned  in  the  report.  But  as  it  stands  it  comes  to  this, 
that  if  an  offer  is  to  be  accepted  in  June,  and  there  is  a  month's 
post  between  the  places,  posting  the  letter  on  the  30th  of  June 
will  suffice,  though  it  does  not  reach  till  the  31st  of  July  ;  but  that 
case  does  not  affect  this.  There  the  letter  reached,  here  it  has  not. 
If  it  is  not  admitted  that  "  unless  I  hear  by  return  the  offer  is 
withdrawn,"  makes  the  receipt  of  the  letter  a  condition,  it  is  to  say 
an  express  condition  goes  for  nought.  If  it  is  admitted,  is  it  not 
what  every  letter  says  ?  Are  there  to  be  fine  distinctions  such  as, 
if  the  words  are  "  unless  I  hear  from  you  by  return  of  post,  <%c.," 
it  is  necessary  the  letter  should  reach  him,  but  "  let  me  know  by 
return  of  post,"  it  is  not ;  or  if  in  that  case  it  is,  yet  it  is  not  where 
there  is  an  offer  without  those  words  ?  Lord  Blackbuen  says  that 
Mellish,  L.  J.,  accurately  stated,  that  where  it  is  expressly  or 
impliedly  stated  in  the  offer,  "  You  may  accept  the  offer  by  posting 
a  letter,"  the  moment  you  post  this  letter  the  offer  is  accepted.  I 
agree  ;  and  the  same  thing  is  true  of  any  other  mode  of  acceptance 
offered  with  the  offer  and  acted  on,  —  as  firing  a  cannon,  sending  off 
a  rocket,  give  your  answer  to  my  servant  the  bearer.  Lord 
Blackburn  was  not  dealing  with  the  question  before  us  :  there  was 
no  doubt  in  the  case  before  him  that  the  letter  had  readied. 
As  to  the  authorities,  I  shall  not  re-examine  those  in  *  ex-  [*  237] 
istence  Ijefore  The  British  and  American  Telegraph 
Compuny  v.  Colson.  But  I  wish  to  say  a  word  as  to  DiinlQp  v. 
Higgins ;  the  whole  difficulty  has  arisen  from  some  expressions  in 
that  case.  Mr.  Finlay's  argument  and  reference  to  the  case  when 
originally  in  the  Scotch  Court  has  satisfied  me  that  Dunlop  v. 
Higgins  decided  nothing  contrary  to  the  defendant  in  this  case. 
Mellish,  L.  J.,  in  Harris's  Case,  L  R.,  7  Ch.  596,  says,  "  That  case 
is  not  a  direct  decision  uu  the  point  before  us."  It  is  true,  he 
adds,  that  he  has  great  difficidty  in  reconciling  the  case  of  The 
British  and  Americaii  Telegraph  Compang  v.  Colson  with  Dunlop 
V.  Higgins.  I  do  not  share  that  difficulty,  I  think  that  they 
are  perfectly  reconcilable,  and  that  I  have  shown  so.  Where  a 
posted  letter  arrives,  the  contract  is  complete  on  the  posting.  So 
where  a  letter  sent  Ijy  liand  arrives,  the  contract  is  complete  on 
the  writing  and  delivery  to  the  messenger.  Why  not?  All  the 
extraordinary  and  mischievous  consequences  which  the  Lord 
JiSTiCE  points  out  in  Harris's  Case,  might  happen  if  the  law  were 
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Otherwise,  when  a  letter  i.s  posted,  would  e(|ually  happen  where  it 
is  sent  otherwise  than  by  the  post.  He  adds  that  the  question 
before  the  Lords  in  Dunlop  v.  Hiygins  was,  whether  the  ruling  of 
the  Lord  Justice  Cle';k  was  correct,  and  they  held  it  was. 
Now  Mr.  Finlay  showed  very  clearly  that  the  Lord  Justice  Clerk 
decided  nothing  inconsistent  with  the  judgment  in  The  British 
and  American  Telegraph  Company  v.  Colson.  Since  the  last  case 
there  have  been  two  before  Vice-Chancellor  Malins,  in  the  earlier 
of  which  he  thought  it  "  reasonable "  and  followed  it.  In  the 
other,  because  the  Lords  Justices  had  in  Harris's  Case  thrown 
cold  water  on  it,  he  appears  to  have  thought  it  not  reasonable. 
He  says,  suppose  the  sender  of  a  letter  says,  "I  make  you  an  ofier, 
let  me  have  an  answer  by  return  of  post."  By  return  the  letter  is 
posted,  and  A.  has  done  all  that  the  person  making  the  offer  re- 
quests. Now  that  is  precisely  what  he  has  not  done.  He  has  not 
let  him  "  have  an  answer."  He  adds,  "  There  is  no  default  on  his 
part.  Why  should  he  be  the  only  person  to  suffer  ? "  Very  true. 
But  there  is  no  default  in   the  other,  and  why  should  he  be  the 

only  person  to  suffer  ?  The  only  other  authority  is  the  ex- 
[*  238]  pression  of  opinion  by  *  Lopes,  J.,  in  the  present  case.     He 

says  the  proposer  may  guard  himself  against  hardship  by 
making  the  proposal  expressly  conditional  on  the  arrival  of  the 
answer  within  a  definite  time.  But  it  need  not  be  express  nor 
within  a  definite  time.  It  is  enough  that  it  is  to  be  inferred  that 
it  is  .to  be,  and  if  it  is  to  be  it  must  be  within  a  reasonable  time. 
The  mischievous  consequences  he  points  out  do  not  follow  from 
that  which  I  am  contending  for.  I  am  at  a  loss  to  see  how  the 
post-office  is  the  agent  for  both  parties.  What  is  the  agency  as  to 
the  sender  ?  merely  to  receive  ?  But  suppose  it  is  not  an  answer, 
but  an  original  communication.  What  then  ?  Does  the  extent  of 
the  agency  of  the  post-office  depend  on  the  contents  of  the  letter  ? 
But  if  the  post-office  is  the  agent  of  both  parties,  then  the  agent  of 
both  parties  has  failed  in  his  duty,  and  to  both.  Suppose  the 
offerer  says,  "  My  offer  is  conditional  on  your  answer  reaching  ine." 
Whose  agent  is  the  post-office  then  ?  But  how  does  an  offerer 
make  the  post-office  his  agent,  because  he  gives  the  offeree  an  op- 
tion of  using  that  or  any  other  means  of  communication. 

I  am  of  opinion  that  this  judgment  should  be  reversed.  I  am  of 
opinion  that  there  was  no  bargain  between  these  parties  to  allot 
and  take  shares,  that  to  make  such  bargain  there  should  have  been 
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an  acceptance  of  the  defendant's  offer,  and  a  communication  to 
him  of  that  acceptance.  That  there  was  no  such  communication. 
That  posting  a  letter  does  not  differ  from  other  attempts  at  com- 
munication in  any  of  its  consequences,  save  that  it  is  irrevocable 
as  between  the  poster  and  post-office.  The  difficulty  has  arisen  from 
a  mistake  as  to  what  was  decided  in  Dunlop  v.  Higgins,  and  from 
supposing  that  because  there  is  a  right  to  have  recourse  to  the  post 
as  a  means  of  communication,  that  right  is  attended  with  some 
peculiar  consequences,  and  also  from  supposing,  that  because  if  the 
letter  reaches  it  binds  from  the  time  of  posting,  it  also  binds 
though  it  never  reaches.  Mischief  may  arise  if  my  opinion  pre- 
vails. It  probably  will  not,  as  so  miicli  has  been  said  on  the 
matter  that  principle  is  lost  sight  of.  I  believe  equal  if  not 
greater,  will,  if  it  does  not  prevail.  I  believe  the  latter  will  be 
obviated  only  by  the  rule  being  made  nugatory  by  every  prudent 
man  saying,  "  Your  answer,  by  post,  is  only  to  bind  if  it 
*  reaches  me."  But  the  question  is  not  to  be  decided  on  [*  239] 
these  considerations.  What  is  the  law  ?  Wiiat  is  the 
principle  ?  If  Brian,  C.  J.,  had  had  to  decide  this,  a  public  post  being 
instituted  in  his  time,  he  would  have  said  the  law  is  the  same  now 
there  is  a  post  as  it  was  before,  viz.,  a  communication  to  affect  a  man 
must  be  a  communication,  i.  e.,  must  reach  him. 

Judgment  affirmed. 

ENGLISH   NOTES. 

That  the  conduct  of  the  partie.s  may  sliow  communication  of  the 
acceptance  to  the  person  making  the  offer,  is  also  exemplified  by  the 
decision  of  the  Common  Pleas  in  Richards  v.  Home  Assurance  Com- 
pany (1871),  L.  R.,  6  C.  P.  591,  40  L.  J.  C.  P.  290,  24  L.  T.  752,  19 
W.  R.  893.  There  the  plaintiff  was  to  be  appointed  a.s  local  manager 
of  the  defendant  company  if  lie  took  twenty-five  sliares.  He  applied  for 
and  was  allotted  the  shares,  but  no  formal  notice  of  allotment  was  sent. 
He  deposited  £1  per  share  and  accepted  the  managership  offered.  He 
was  held  to  be  a  shareholder.  But  the  conduct  which  is  relied  on  as 
constituting  the  acceptance  must  be  iniecpiivocal  and  unconditional. 
Thus  in  Warner  v.  WilUngton  (1856),  3  Drew.  523,  25  L.  J.  Ch.  662, 
it  was  held  that  the  sending  of  a  draft  lease  was  not  an  acceptance  of  the 
terms  of  tenancy  offered. 

Here  may  be  noted  cases  where  the  question  has  been  whether 
acceptance  of  an  offer  by  conduct  carries  with  it  assent  to  terms  not 
directly  presented  to  the  mind  of  the  offeree.     In  Henderson  v.  Sfeven- 
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son  (1875),  L.  R.,  2  H.  L.  Sc.  470,  32  L.  T.  700.  it  wa.s  deciduJ  tlmt  a 
pa.ssiMiger  was  not  bound  by  an  endorsement  un  tlir  liack  of  tiekfjt  ex- 
empting tlie  carriers  froni  loss  eause(l  by  tlicir  ncgligenee,  unless  bis 
attention   was  drawn  to  or  unless  be  knew  of  it. 

In  Watklns  v.  RijmUl  (1883),  10  Q.  B.  D.  178,  52  L.  J.  Q.  15.  iL'l. 
48  L.  T.  426,  31  AV.  R.  337,  tbe  cases  on  tbis  subject  were  elaborately 
reviewed  in  a  judgment  delivered  by  Sir  Jame.s  Fitz,james  Stkimiex. 
After  mentioning  tbe  cases,  wbicb  in  tbeir  order  of  date  are  as  follows: 
Zunz  V.  The  South  Eastern  Rail  way  Coinpanij  (1869),  L.  R.,  4  Q.  \\. 
539,  38  L.  J.  Q.  B.  209,  Harris  v.  The  Great  Western  Ralhcay  Com- 
pany (187G),  1  Q.  B.  D.  515,  45  L.  J.  Q.  B.  729,  Parker  v.  The  South 
Eastern  Railway  Company  (1877),  2  C.  P.  D.  41G,  46  L.  J.  C.  V. 
768,  Burke  v.  The  South  Eastern  Railway  Company  (1880),  5  <'.  P. 
D,  1,  49  L.  J.  C.  P.  107,  —  be  sums  up  tbe  result  of  tbe  autborities  :  ■•  A 
great  number  of  contracts  ai'e,  in  tbe  present  state  of  society,  made  by 
tbe  delivery  by  one  of  tbe  contracting  parties  to  tbe  otber  of  a  document 
in  a  common  form,  stating  tbe  terms  by  wbicb  tbe  person  delivering  it 
will  enter  into  tbe  projiosed  contract.  Sucb  a  form  constitutes  tbe  offer 
of  tbe  pai'ty  wbo  tenders  it.  If  tbe  form  is  accepted  witbout  objection 
by  tbe  person  to  wbom  it  is  tendered,  tbis  person  is,  as  a  general  rule, 
bound  by  its  contents,  and  bis  act  amounts  to  an  acceptance  of  tbe  offer 
made  to  bim,  wbetber  be  reads  tbe  document,  or  otberwise  informs 
himself  of  its  contents,  or  not.  To  tbis  general  rule,  bowever,  tbere 
are  a  variety  of  excejjtions  —  (1)  In  tbe  first  place,  tbe  nature  of 
the  transaction  may  be  sucb  that  tbe  person  accepting  tbe  docu- 
ment may  suppose,  not  unreasonably,  that  tbe  document  contains  no 
terms  at  all,  but  is  a  mere  acknowledgment  of  an  agreement  not 
intended  to  be  varied  by  special  terms.  Some  illustrations  of  tbis 
exception  are  to  be  found  in  tbe  judgments  in  Parker  v.  The 
South  Eastern  Railway  Company,  and  in  tbe  language  of  some  of 
the  Lords  in  Henderson  v.  Stevenson,  though  these  must  be  received 
with  caution,  for  reasons  given  by  Lord  Blackburx  in  bis  judg- 
ment in  Harris  v.  The  Great  Western  Raihoay  Comjxniy.  (2)  A 
.second  exce])tion  would  be  tbe  case  of  fraud,  as,  if  tbe  conditions  were 
printed  in  sucb  a  manner  as  to  mislead  tbe  person  accepting  tbe  docu- 
ment. (3)  A  third  exception  occurs,  if,  without  being  fraudulent,  tbe 
document  is  misleading,  and  does  actually  mislead  tbe  person  wbo  has 
taken  it.  The  case  of  Henderson  v.  Stevenso7i  is  an  illustration  of  this. 
(4)  An  exception  has  been  suggested  of  conditions  unreasonable  in 
themselves  or  irrelevant  to  tbe  main  purpose  ui  the  contract.  Lord 
Bramwell  suggests  some  illustrations  of  this  in  his  judgment  in 
Parki'r  v.  Tlie  Sonth  Eastern  Railway  Comjmny.  One  is  the  case  of 
a  ticket  having  on  it  a  condition  that  tbe  goods  deposited  in  a  cloak- 
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room  .should  become  the  absohite  property  of  the  railway  if  iKit  removed 
in  two  days." 

The  facts  in  Watkins  v.  Rjniill  were  that  the  plaintiff  left  a  wag- 
gonette to  be  sold  at  the  defendant's  depository  and  took  a  x-eceipt 
for  it  "subject  to  the  conditions  as  exhibited  on  the  premises."  (Jne 
of  these  conditions  was  that,  on  the  lapse  of  a  month,  property  might 
be  sidd  by  auction  without  notice  to  the  owner  unless  the  charges  were 
paid.     Tlie  plaintiff  was  held  bound  by  the  conditions. 

In  Richardson  v.  Eountree  (H.  L.  1894),  1894,  A.  C.  217,  63  L.  J. 
Q.  B.  283,  70  L.  T.  817,  following  Henderson  v.  Stevenson,  it  was  de- 
cided that  while  knowledge  of  the  special  terms  may  be  inferred  from 
reasonable  means  of  knowledge,  it  is  a  question  for  the  jury,  having 
regard  to  all  the  circumstances  such  as  the  class  of  persons  to  whom  the 
notice  is  addressed,  whether  the  terms  are  reasonable.  In  the  case  in 
(piestion,  the  plaintiff,  who  was  a  steerage  passenger  in  a  steamboat 
from  Philadelphia  to  Liverpool,  sustained  injuries;  and  the  question 
was  whether  she  was  bound  by  the  special  terms  in  small  print  on  her 
ticket.  The  jury  found  that  she  did  not  know  that  the  writing  on  the 
ticket  contained  conditions  relating  to  the  terms  of  the  contract  of  car- 
riage; and  also,  that  the  defendants  did  not  do  what  was  reasonably 
sufficient  to  give  the  plaintiff  notice  of  the  conditions.  The  House  of 
Lords  decided,  following  Henderson  v.  Stevenson,  that  she  was  not 
bound  by  the  conditions. 

The  principle  in  Household  Fire,  &c.  Insurance  Co.  v.  Grant  underlies 
the  following  cases  :  Adams  v.  Lindsell,  Xo.  7,  p.  80,  ante  (1  B.  &  Aid.  G81, 
19  R.  R.  415)  ;  /  re  The  Imperial  Land  Co.  of  Marseilles,  Townsend's 
Case  (1871),  L.  R.,  13  Eq.  148,  41  L.  J.  Ch.  198,  where  the  contract  was 
held  complete  on  the  posting  of  the  letter  of  acceptance,  which  failed  to 
reach  the  offerer  owing  to  a  faulty  address  given  by  him;  In  re  The  Impe- 
rial Land  Co.  of  Marseilles,  WalVs  Case  (1872)  l!  R.,  15  Eq.  18,  42  L.  J. 
Ch.  372,  a  case  of  similar  circumstances;  and  Henthorn  v.  Eraser  1892, 
2  Ch.  27,  Gl  L.  J.  Ch.  373,  (36  L.  T.  439.  40  W.  R.  433,  where  it  was  de- 
cided that  an  offer  delivered  by  hand  is  completel}'  accepted  when  a  letter 
of  acceptance  is  posted,  if  the  parties  contemplated  a  re.sort  to  the  post. 

Liability  of  directors  of  companies  for  qualifying  shares  depends  on 
the  same  principle.  These  will  be  particularly  dealt  with  under  the 
liead  of  "Corporation." 

The  offer  must  be  accejtted  within  a  reasonable  time;  after  the  lapse 
of  which  it  goes  off.  Thus  where  directors  of  companies  allotted  shares 
a  long  time  after  application  for  them,  the  applicants  were  held  not  to 
be  shareholders  Ramsffate  Victoria  Hotel  Compani/  v.  Montifore 
(1860),  L.  R.,  1  Ex.  109,  35  L.  J.  Ex.  90, 13  L.  T.  715,  14  W.  R.  3;}5; 
///  re  Boirron,  Baihj  and  Co.,  Baihf  s  Case  (1868),  L.  R.,  5  E-i.  428,  .•) 
Cli.  592.  37  L.  J.  Ch.  255,  670. 
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Unless  the  offer  is  definite,  its  acceptance  docs  not  constitute  a  con- 
tract. For  instance,  acceptance  of  an  offer  to  sell  for  what  the  offeree 
tliinks  proper,  Tayl.or  v.  Breivers  (1813),  1  M.  &  S.  290;  or  for  a  fixed 
sum  and  £5  more  in  case  of  luck,  Guthing  v.  Li/iin  (1<S31),  2  B,  &  Ad. 
232;  or  "  reserving  the  necessary  land  for  making  a  railway,"  Pe,arce 
V.  Watts  (1875),  L.  K,  20  Eq.  492,  44  L.  J.  Cli.  492;  or  of  "an  offer  to 
serve  for  a  fixed  sum  in  one  case  and  for  what  the  offeree  may  think 
proper  in  another  case,  Roberts  v.  Smith  (1859),  4  H.  &  N.  315,  28  L. 
J.  Ex.  164,  32  L.  T.  320,  does  not  create  a  contract. 

AMERICAN   NOTES. 

See  notes  to  Nos.  7  and  8,  ante.  p.  !»1  ;  Household  Fire  his.  Co.  y.  Grant, 
was  reproduced  in  full  in  note,  ■>2  Am.  Rep.  42.  In  Quick  v.  Wheeler,  78Xew 
York,  300,  there  was  a  written  contract  for  the  sale  and  delivery  by  plaintiff 
to  defendant  of  a  certain  quantity  of  timber,  which  was  executed.  In  the 
same  writing  the  defendant  agreed  to  accept  and  pay  for  a  certain  additional 
quantity,  but  the  plaintiff  did  not  agree  to  deliver  it,  and  delivered  but  a  part 
of  it.  Held,  that  there  was  no  binding  contract  to  deliver  the  additional  quan- 
tity, but  only  a  I'evocable  offer   by  defendant. 

There  nmst  be  an  acceptance  notified  to  the  proposer.  "  A  mental  deter- 
mination not  indicated  by  speech,  or  put  into  course  of  indication  by  act  to 
the  other  party,  is  not  an  acceptance  which  will  bind  the  other."  And  .so 
where  one  wi'ote  to  another,  "  upon  an  agreement  to  finish  the  filling  up  of 
offices  57  Broadway,  in  two  weeks  from  date,  you  can  conunence  at  once," 
the  other  made  no  reply,  but  immediately  purchased  lumber  for  the  woi'k 
and  began  to  prepare  it,  and  the  next  day  the  defendant  countermanded  the 
order;  AeW,  no  contract.  White  v.  Corlies,  4G  New  York,  4G7.  "The  mere 
determination  of  the  mind,  unacted  on,  can  never  be  an  acceptance.  .  .  .  An 
acceptance  is  the  distinct  act  of  one  party  to  the  contract  as  much  as  the  offer 
is  of  the  other."  Mactier's  Admrs  v.  Frith,  6  Wendell  (New  York),  10:! ;  21 
Am.  Dec.  262. 

In  Van  Valkenhurgh  v.  Rogers,  18  Michigan,  180,  the  plaintiff  wrote  the 
defendant  pro^wsing  to  charter  his  boat ;  the  defendant  answered  suggesting 
a  different  bargain ;  the  plaintiff  replied  that  he  thought  well  of  the  plan 
suggested,  biit  wished  a  definite  understanding ;  the  defendant  then  tele- 
graphed the  plaintiff  to  begin  fitting  up  the  boat.  Plaintiff'  thereupon  took 
possession,  fitted  her  up  at  his  own  expense,  and  used  her  until  the  defendant 
retook  her.  Held,  that  there  was  no  binding  contract  for  the  use  of  the  boat ; 
"  while  the  correspondence  showed  that  the  parties  had  begun  to  make  a  bar- 
gain, it  also  showed  that  no  bargain  was  perfected." 

In  Nundij  V.  Matthews,  34  Hun  (New  Y'ork  Supr.  Ct.),  74,  it  was  held  that 
where  in  answer  to  a  letter  proposing  a  settlement  of  an  existing  controversy, 
a  letter  is  written  offering  a  settlement,  the  terms  of  which  differ  materially 
from  those  contained  in  the  first  letter,  it  is  incumbent  upon  the  party  who 
wrote  the  first  letter,  if  he  desires  to  accept  the  modified  offer,  to  expressly 
notify  the  writer  of  the  second  letter  of  his  acceptance.     His  mental  deter- 
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inination  to  accept  the  modified  offer,  evinced  by  his  oiuittiiig  to  take  further 
steps  in  the  controversy  until  after  the  expiration  of  a  time  fixed  in  the 
amended  offer,  is  not  a  sufficient  acceptance  to  render  its  proposer  bound 
thereby.  "  Acting  upon  the  faith  of  the  offer,  -without  an  agreement  to  accept, 
creates  no  binding  contract." 

In  McDonald  v.  Boeincj,  4o  Michigan,  394  ;  38  Am.  Rep.  199,  the  owner  of 
lands,  asking  M.  a  fixed  price  for  them,  declined  to  give  him  a  refusal  of  them, 
but  offered  him  a  commission  if  he  would  sell  them  to  other  parties.  The 
negotiations  were  all  in  writing.  M.  made  no  reply  to  this  proposal,  but  sent 
a  person  to  the  owner  to  whom  the  latter  sold  directly,  at  a  lower  price.  Held, 
that  M.  was  not  entitled  to  any  commission.  "  No  offer  to  employ  another 
binds  the  person  making  it  to  pay  for  services,  unless  he  is  given  to  understand 
that  the  offer  is  accepted." 

So  in  Beckwilh  v.  Cheever,  21  Xew  Hampshire,  41,  where  A.  ottered  to  sell 
B.  a  lot  of  timber ;  B.  said  he  would  accept  if  his  brother  would  assist  him  to 
pay  for  it ;  A.  replied  that  he  need  not  decide  at  once,  but  might  do  so  there- 
after; B.'s  brother  agreed  to  assist  him  ;  but  A.  was  not  notified  of  it,  and 
sold  the  timber  to  C.     Held,  no  sale  to  B. 

See  Dye7'  v.  Duffy,  39  West  Virginia,  148 ;  24  Lawyers'  Rep.  Annotated,  339 ; 
Stembridge  v.  Stemhridge's  Adm'r,  87  Kentucky,  91  ;  Bosttoick  v.  Hess,  80  Illi- 
nois, 138.  The  subject  was  learnedly  examined  in  Weaver  v.  Burr,  31  West 
Virginia,  736 ;  3  Lawyei-s'  Reports  Annotated,  94. 

An  implied  contract  of  purchase  of  goods  however  is  raised  where  goods 
delivered  on  certain  sj^ecified  terms  are  retained  and  used  without  objection. 
Dent  V.  N.  A.  St.  Co.,  49  New  York,  390. 
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RULE. 

An  offer  may  be  addressed  to  the  world  at  large.  Per- 
formance of  the  conditions  of  such  an  offer  is  acceptance 
of  it. 

"Williams  v.  Carwardine. 

4  B.  &  Ad.  621-6-2.3  (s.  o.  1  N.  &  M.  418  ;  5  C.  &  P.  566). 

Contract.  —  Offer  of  Reward  hi/  Advertisement.  — Acceptance 

A.  by  public  advertisement  stated,  that  wlioever  would  give  informa-  [621] 
tion  which  should  lead  to  the  discovery  of  the  murder  of  B.  should,  on 
conviction,  receive  a  reward  of  £20  :  Held  that  C,  who  gave  such  informa- 
tion, was  entitled  to  recover  the  £20,  tiiough  she  was  led  to  inform,  not  by 
the  proffered  reward,  but  by  other  motives. 
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Assumpsit  to  recover  £20,  which  the  defendant  promised  to  pay 
to  any  person  who  should  give  such  information  as  might  h'ad  to 
a  discovery  of  the  murderer  of  Walter  Carwardine.  Plea,  general 
issue.  At  tlie  trial  before  Park,  J.,  at  the  last  Spring  assizes  for 
the  county  of  Hereford,  the  following  appeared  to  be  the  facts  of 
the  case  :  — One  Walter  Carwardine,  the  brother  of  the  defendant, 
was  seen  on  the  evening  of  the  24th  of  March,  LSol,  at  a  puldic- 
house  at  Hereford,  and  was  not  heard  of  again  till  his  body  was 
found  on  the  12th  of  April  in  the  river  Wye,  about  two  miles  from 
the  city.  An  inquest  was  held  on  the  body  on  the  113th  of  April 
and  the  following  days  till  the  19th ;  and  it  appearing  that  the 
plaintiff  was  at  a  house  with  the  deceased   on  the  night  he  was 

supposed  to  have  been  murdered,  she  was  examined  before 
[*  622]  the  magistrates,  but  did  not  then  *give  any  information 

which  led  to  the  apprehension  of  the  real  offender.  On 
the  25th  of  April  the  defendant  caused  a  hand-bill  to  be  published, 
stating  that  whoever  would  give  such  information  as  should  lead 
to  a  discovery  of  the  murderer  of  Walter  Carwardine  should,  on  con- 
viction, receive  a  reward  of  £20  ;  and  any  person  concerned  therein, 
or  privy  thereto  (except  the  party  who  actually  committed  the 
offence),  should  be  entitled  to  sucli  reward,  and  every  exertion  used 
to  procure  a  pardon  ;  and  it  then  added,  that  information  was  to  be 
given,  and  application  for  the  above  reward  was  to  be  made  to  Mr. 
William  Carwardine,  Holmer,  near  Hereford.  Two  jiersons  were 
tried  for  the  murder  at  the  Summer  assizes,  1831,  but  acquitted. 
Soon  after  this,  the  plaintiff  was  severely  beaten  and  bruised  by 
one  Williams  ;  and  on  the  23d  of  August  1831,  believing  she  had 
not  long  to  live,  and  to  ease  her  conscience,  she  made  a  voluntary 
statement,  containing  information  which  led  to  the  subsequent  con- 
viction of  Williams.  Upon  this  evidence  it  was  contended,  that  as 
the  plaintiff  was  not  induced  by  the  reward  promised  by  the  de- 
fendant, to  give  evidence,  the  law  would  not  imply  a  contract  by 
the  defendant  to  pay  her  the  £20.  The  learned  Judge  was  of 
opinion,  that  the  plaintiff,  having  given  the  information  which  led 
to  the  conviction  of  the  murderer,  had  performed  the  condition  on 
which  the  X20  was  to  become  payable,  and  was  therefore  entitled 
to  recover  it ;  and  he  directed  the  jury  to  find  a  verdict  for  the 
plaintiff,  but  desired  them  to  find  specially  whether  she  was 
induced  to  give  the  information  by  the  offer  of  the  promised  re- 
ward. The  jury  found  that  she  was  not  induced  by  the  offer  of 
the  reward,  but  by  other  motives. 
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*  Curwood  now  moved  for  a  new  trial.  There  was  no  [*  6231 
promise  to  pay  the  plaintiff  the  sum  of  £20.  That  promise 
could  only  be  enforced  in  favour  f)f  ])ers(»ns  who  should  have  been 
induced  to  make  disclosures  by  the  })r(iinise  of  reward.  Here  the 
jury  have  found  that  the  plaintiff  was  induced  by  other  motives  to 
give  the  information.  They  liave,  therefore,  negatived  any  con- 
tract on'  the  part  of  the  defendant  with  the  plaintiff. 

Dexman,  C.  J.  The  plaintiff,  by  having  given  information  which 
led  to  the  conviction  of  the  murderer  of  "Walter  Carwardine,  has 
brought  herself  within  the  terms  of  the  advertisement,  and  there- 
fore is  entitled  to  recover. 

LiTTLEDALE,  J.  The  advertisement  amounts  to  a  general  promise 
to  give  a  sum  of  money  to  any  person  who  shall  give  information 
which  might  lead  to  the  discovery  of  the  offender.  The  plaintiff' 
gave  that  information. 

I'arke,  J.  There  was  a  contract  with  any  person  who  performed 
the  condition  mentioned  in  the  advertisement. 

Pattesox,  J.  I  am  of  the  same  opinion.  We  cannot  go  into 
the  plaintiffs  motives.  Rule  refused. 

ENGLISH  NOTES. 

The  Indian  Contract  Act,  sect.  8,  embodies  the  rule  of  the  prin- 
cipal case  in  tlie  following  words:  "Performance  of  the  conditions  of  a 
proposal,  or  tlie  acceptance  of  any  consideration  for  a  reciprocal 
pi'omise  which  may  be  offered  with  a  proposal,  is  an  acceptance  of 
a  proposal." 

Tlie  principal  case  has  been  very  nuieh  commented  upon,  for  it  is 
said,  there  was  no  itnimus  eonivahendl  and  no  real  consideration; 
but  all  that  a[»pears  from  the  I'eport  of  the  case  is  that  the  motive  of 
perfdrmiiig  tlu'  conditiuiis  of  the  offer  was  otlier  tliaii  the  reward;  and 
it  is  a  well-known  princijjle  of  law  that  motive  is  immaterial  in  con- 
tracts. The  absence  of  animus  (•oiitr((]ien(ll  can  only  be  inferred  from 
the  fact  of  non-communication  of  the  acceptance  to  the  offeror.  P)ut 
cases  of  which  The  HoiiseJiold  Fire,  &<•.  Ins.  Co.  v.  Grant,  'No  10. 
p.  115,  ante,  is  the  type  have  settled  that  where  the  offeror  points  out 
a  mode  of  communication,  that  mode  is  binding  on  him.  The  acceptor 
need  do  no  more  than  resort  to  it.  Hence,  absence  of  express  comnni- 
nication  does  not  warrant  the  inference  of  absence  of  an  animus  nrn- 
tralienfli.  It  may  also  be  mentioned  that  consideration  lay  in  the 
trouble  of  giving  information.  Tlie  ride  in  the  ])rincipal  case  was  ap- 
plied in  Gibbons  v.  Praetor  (1891),  64  L.  T.  594,  and  Carlill  v.  Car- 
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bolk  Smoke  Ball  Co.  (1893),  1  Q.  B.  200,  02  L.  J.  Q.  B.  257,  67  L.  T. 
837,  41  W.  K.  210.  In  the  former  ca.se,  a  reward  was  offered  for  infor- 
mation given  to  tlie  officer  Penn  leading  to  tlie  detection  of  a  crime. 
Before  the  hand-bills  offering  the  reward  were  publislied,  i.  e.,  printed 
and  distributed,  the  plaintiff,  a  police  officer,  gave  the  information  to 
another  officer,  who  in  due  course  communicated  it  to  Penn,  but  not  until 
after  the  pxiblication  of  the  hand-bills.  It  was  decided  that  the  plain- 
tiff was  entitled  to  the  reward,  for  the  person  to  whom  the  plaintiff 
first  conveyed  the  information  was  his  agent  to  communicate,  and  not 
Penn's  agent  to  receive  the  information  ;  hence  the  information  must 
be  taken  to  have  been  given  after  the  publication  of  the  hand-bills. 
The  correctness  of  the  decision  as  reported  has  been  doubted  by  Sir  F. 
Pollock  and  Sir  W.  Axson. 

In  the  latter  case  (Carlill  v.  Carbolic  Stiioke  Ball  Co.),  the  defend- 
ant company  offered  to  pay  £100  to  any  one  who  would  contract  influ- 
enza after  using  one  of  tlie  Carbolic  Smoke  Balls  according  to  the 
printed  directions.  The  plaintiff  contracted  the  illness  after  using  it 
in  the  prescribed  manner,  and  was  held  entitled  to  the  reward. 

The  rule  in  the  princifjal  case  lias  also  been  applied  to  the  advertised 
time-tables  of  railway  companies  and  other  cases  of  open  offers.  In 
De7iton  V.  Great  Northern  Railway  Co.  (1856):  5  El.  «fe  Bl.  860,  25 
L.  J.  Q.  B.  129,  tender  of  a  fare  to  travel  by  an  advertised  train,  and 
the  refusal  of  the  compan}^  to  issue  a  ticket,  was  held  to  have  given  rise 
to  a  cause  of  action.  In  fVarlow  v.  Harrison  (1858-9),  1  El.  &  El. 
295,  28  L.  J.  Q.  B.  18,  and  1  El.  &  El.  309, 29  L.  J.  Q.  B.  14,  tlie  bond 
fide  highest  bidder  at  a  sale  by  auction  "  without  reserve,"  was  held  to 
have  a  cause  of  action  against  the  auctioneer  for  refusal  to  knock  down 
the  lot  to  him.  In  Ex  parte  Asiatic  Bankbuj  Corporation,  In  re  Agra 
and  Masterman' s  Bank  (1867),  l^o.  46  of  "Bill  of  Exchange,"  4  K  C. 
612  (L.  R.,  2  Ch.  391,  36  L.  J.  Ch.  222,  16  L.  T.  162,  15  W.  E.  414), 
taking  bills  drawn  by  virtue  of  an  open  letter  of  credit  issued  by  a 
bank,  was  held  to  constitute  a  contract  binding  on  the  bank.  Many 
other  cases  might  easily  be  added  to  the  list.  A  very  important  one  is 
Bhuf/H-andass  v.  Netherlands  India  Sea  Insurance  Co.  (J.  C.  1888),  14 
App.  Cas.  83.  There  the  respondents  issued  an  "open  cover,"  /.  e.,  a 
proposal  to  insure  for  Rs.  15.000  on  certain  terras,  before  the  cargo  was 
shipped.  The  cover  was  indorsed  to  the  appellants,  who  applied  for 
policies  amounting  to  Rs.  15,000.  Held,  that  the  open  cover  was  an 
offer  of  insurance  to  all  persons  having  an  insurable  interest  in  the 
goods. 

General  offers  must,  however,  be  distinguished  from  general  invita- 
tions to  make  offers.  Performance  of  the  conditions  of  the  former  makes 
a  legall}'  binding  contract,  whereas  compliance  with  the  requirements 
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of  the  latter  is  nothing  more  than  an  offer,  wliich  may  or  may  not  be 
accepted  by  the  other  party.  So  in  tSpeurei-  v.  Hardiii'j  (1870),  L.  E,., 
5  C.  P.  561,  39  L.  J.  C.  P.  332,  23  L.  T.  237,  19  W.  R.  48,  it  was  de- 
cided that  an  invitation  to  n)ake  tenders  did  not  impose  on  the  adver- 
tiser the  obligation  of  accepting  any  tender.  Sending  tlie  proposal 
form  of  an  insurance  office  is  an  invitation  to  offer.  The  intending  in- 
sured by  filling  up  the  form  makes  an  offer  which  the  insurance  com- 
pany is  at  liberty  to  accept  or  reject.  Canning  v.  Farqv.har  (C.  A. 
1886),  16  Q.  B.  D.  727,  55  L.  J.  Q.  B.  225,  54  L.  T.  350,  34  \V.  R. 
423. 

An  auctioneer,  advertising  a  sale  by  auction,  is  not  obliged  to 
hold  the  auction,  nor  is  there  any  obligation  to  put  up  any  particular 
lot.  Harris  v.  Nickerson  (1873),  L.  K,  8  Q.  B.  286,  42  L.  J.  Q.  B. 
171,  28  L.  T.  410,  21  W.  E.  635. 

AMERICAN  NOTES. 

The  principal  case  is  cited  by  Lawson  on  Contracts,  §§  12,  26,  and  in  an 
extensive  note  on  Rewards,  26  Am.  Rep.  5.  The  doctrine  laid  down  in  it  is 
the  law  in  this  country,  and  is  illustrated  in  Ryer  v.  Stockwell,  11  California, 
134 ;  73  Am.  Dec.  631 ;  Morrell  v.  Quarles,  35  Alabama,  544  ;  Harson  v.  Pike, 
16  Indiana,  140;  Plerson  v.  Morch,  82  New'  York,  503;  Janvrin  v.  Exeter,  48 
Xew  Hampshire,  83  ;  2  Am.  Rep.  185 ;  Besse  v.  Dijer,  9  Allen  (Massachusetts), 
151  ;  85  Am.  Dec.  747 ;  First  Nat.  Bank  v.  Hart,  55  Illinois,  62  ;  Cummings  v. 
Gann,  52  Pennsylvania  State,  484  ;  Hayden  v.  Souger,  56  Indiana,  42 ;  26  Am. 
Rep.  1  ;  Shuey  v.  United  States,  92  United  States,  73  (reward  for  the  appre- 
hension of  Surratt.  accomplice  of  Iiootli  in  the  assassination  of  President 
Lincoln)  ;  Central,  ifc.  Co.  v.  Cheatham,  85  Alabama,  292 ;  7  Am.  St.  Rep.  48 ; 
Kasling  v.  Morris,  71  Texas,  584;  10  Am.  St.  Rep.  797;  11  Lawyers'  Rep. 
Annotated,  398. 

The  offer  may  be  oral.  Thus  in  Reify.  Paige.  55  Wisconsin,  496;  42  Am. 
Rep.  731,  a  man  in  front  of  a  burning  building-  shouted  to  the  crowd :  "  I  will 
give  15000  to  any  person  who  will  bring  the  body  of  my  wife  out  of  that 
building,  dead  or  alive."  A  fireman  brought  out  her  dead  body,  and  was  held 
entitled  to  recover  the  reward. 

The  reward  cannot  be  recovered  by  one  whose  official  duty  it  is  to  perform 
the  service,  as  a  constable  with  a  warrant  for  arrest.  Hayden  v.  Songei;  snp7-a. 
Or  by  a  watcluuan  discovering  an  incendiary.  Pool  v.  City  nf  Boston,  5  Gush- 
ing (Massachusetts),  219  ;  Matter  of  Russell, -)l  Connecticut,  577;  50  Am.  Rep. 
55.  (See  a  very  eloquent  diatribe  by  Senator  Tracy  against  Lord  Bacon  in 
Hatch  V.  Mann,  15  Wendell  [Xew  York  Court  of  Errors],  50.)  But  it  is  no  part 
of  the  duty  of  a  paid  fireman  to  rescue  human  beings  from  burning  buildings 
at  peril  of  their  own  lives.     Reif  v.  Paige,  supra. 

Notice  of  acceptance  is  not  essential.  Harson  v.  Pike.  16  Indiana.  140; 
Symmes  v.  Frazier,  6  Massachusetts,  344;  Mor.^e  v.  Bellows,  7  Xew  Hampshire, 
549  ;  Shuey  v.  U.  S.,  supra  ;  Reif  v.  Paige,  supra. 

Whether  knowledge  of  the  offer  before  the  rendition  of  the  services  is 
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essential  to  a  recovery  is  a  question  somewhat  in  conflict.  It  is  generally  lield 
not  necessary.  Dawkins  v.  Sappington,  2(J  Indiana,  199  ;  Russell  v.  Stewart,  44 
Vermont,  170;  Eagle  v.  Smith,  i  Houston  (Delaware),  293  ;  Auditor  v.  Ballard, 
9  Busli  (Kentucky),  572;  15  Am.  Rep.  728.  In  New  York  it  is  held  to  the 
contrai-y.  Fitch  v.  Snedaker,  38  Xew  York,  248  ;  97  Am.  Dec.  791 ;  Howlund 
V.  Lounds,  51  New  Y'ork,  604 ;  10  Am.  Rep.  054  ;  and  so  in  Marvin  v.  Treat,  o7 
Connecticut,  96;  9  Am.  Rep.  307;  Hewitt  v.  Anderson,  56  California,  476;  38 
Am.  Rep.  65;  Stamper  v.  Temple,  0  Humphreys  (Tennessee),  113.  In  How- 
land  V.  Lounds,  supra,  one  Judge  said  :  *'  Where  a  contract  is  proposed  to  all 
the  world  in  the  form  of  a  proposition,  any  party  may  assent  to  it,  and  it  is 
binding  ;  but  he  cannot  assent  w  ithout  knowledge  of  the  proposition."  This 
is  founded  on  Fitch  v.  Snedaker,  supra ;  but  that  decision  seems  distinguish- 
able, because  in  that  case  the  information  in  question  was  given  before  the 
rewai'd  was  offered.  The  Court  distinguished  the  principal  case  on  the  ground 
that  it  did  not  appear  therein  "  whether  or  not  the  plaintiff  had  ever  seen  the 
notice  or  handbill  posted  by  the  defendant  ottering  the  reward."  In  Hewitt  v. 
A  tiderson,  supra,  it  did  not  appear  whether  or  not  the  plaintiff  acted  with 
knowledge  of  the  offer  of  the  reward ;  but  it  was  found  that  he  acted  without 
any  intention  of  claiming  it.  The  other  point  was  not  decided.  In  Auditor 
V.  Ballard,  supra,  the  Court  said,  "  If  the  offer  was  made  in  good  faith,  why 
should  the  State  inquire  whether  appellee  knew  that  it  had  been  made? 
Would  the  benefit  to  the  State  l)e  diminished  by  the  discovery  of  the  fact  that 
the  appellee,  instead  of  acting  from  mercenary  motives,  had  been  actuated 
solely  by  a  desire  to  prevent  the  escape  of  a  fugitive  and  bring  a  felon  to  trial  ? 
And  is  it  not  well  that  all  may  know  that  whoever  in  the  community  has  it  in 
his  power  to  prevent  the  final  escape  of  a  fugitive  fi'om  justice,  and  does  pre- 
vent, not  only  performs  a  virtuous  service,  but  will  entitle  himself  to  such 
reward  as  may  be  offered  therefor?" 

The  offer  may  be  revoked  before  performance.  Cummings  v.  Gann,  supra; 
Harson  v.  Pike,  supra.  And  pei-formance  afterward,  without  knowledge  of 
the  revocation,  does  not  warrant  recovery.     Shuey  v.  U.  S.,  supra. 

An  offer  unlimited  in  time  has  been  generally  held  to  be  binding  only  for 
a  reasonable  time.  Loring  v.  Citg  of  Boston,  7  INIetcalf  (Mass.),  409  (not  for 
three  years  and  eight  months)  ;  Mitchell  v.  Abbott,  86  Maine,  338;  41  Am.  St. 
Rep.  .5.59;  25  Lawyers'  Rep.  Annotated,  503  (not  for  twelve  years)  ;  Shaub  v. 
City  of  Lancaster,  156  Pennsylvania  State,  3G2 ;  21  Lawyers'  Rep.  Annotated, 
691.  But  elsewhere  it  has  been  held  binding  until  revocation  or  bar  by  the 
Statute  of  Limitations.  Ryer  v.  Stockwell,  supra ;  In  re  Kelly,  39  Connecti- 
cut, 1.59. 

An  unwarranted  offer  by  a  mayor  may  be  effectually  ratified  by  the  jiroper 
municipal  authority.     Ct-awshaw  v.  Roxbury.  7  Gray  (Mass.),  377. 

It  must  appear  that  the  offer  was  one  deliberately  intended  to  be  acted 
on.  and  not  a  mere  expression  of  feeling  or  willingness.  So  where  a  man 
whose  son  had  been  feloniously  killed,  and  he  himself  wounded,  and  he  and 
his  family  were  in  great  distress  of  mind  in  consequence,  said  he  would  give 
two  hundred  dollars  to  have  the  perpetrators  arrested,  this  was  held  not  a 
binding  offer.     "  Such  expressions  .  .  .  are  evidence  of  strong  excitement,  but 


];.  (■    VOL.  VI.]  SECT.  III. CONSKXT.  130 

No.  12.  —  Hyde  v.  Wrench,  3  Beav.  334,  6Z5.  — Eule. 

not  of  a  contracting  intention."  Stress  was  laid  on  tlie  fact  that  "heinade 
no  public  offer."  This  would  distinguish  the  case  from  Eei/v.  Paige,  sup7-a ; 
Stamper  V.  Temple,  Q  Humphreys  (Tennessee),  113;  ii  Am.  Dec.  296.  The 
same  is  true  of  representations  in  business  circles.  Lyman  v.  Robinson,  14 
Allen  (Mass.),  254. 

Contracts  may  originate  in  advertisements  addressed  to  the  general  public. 
The  intent  manifested  by  an  advertisement  for  bids  nmst  govern  in  its 
interpretation.  Where  the  advertisement  is  nothing  more  than  a  suggestion 
to  induce  offers  of  a  contract  by  others,  it  imposes  of  itself  no  liability. 
Anderson  v.  St.  Louis  Bd.  f^-c.  of  Public  Schools,  26  Lawyers'  Reports  Anno- 
tated, 707,  122  Missouri,  61. 


No.  12.  —  HYDE  V.  WEENCH. 
(1840.) 

RULE. 

Where  an  offer  is  refused,  there  is  an  end  of  it ;  and  no 
subsequent  acceptance,  without  a  renewal  of  the  offer,  will 
make  a  contract. 

Hyde  v.  "Wrencli. 

3  Beav.  y.}4-.3.37. 

Contract.  —  Offer.  —  Refusal. 

The  defendant,  on  the  6th  of  June,  offered  in  writing  to  sell  his  farm  [3o4] 
for  £1000.  The  j^laintiff  offered  £950,  which  the  defendant  on  the 
27th  of  June,  after  consideration,  refused  to  accept.  On  the  29th  the  plain- 
tiff, by  letter,  agreed  to  give  £1000,  but  there  appeared  to  be  no  assent  on  the 
I)art  of  the  defendant,  though  there  liad  been  no  withdrawal  of  the  first  offer  : 
Held,  that  there  was  no  binding  contract  within  the  Statute  of  Frauds. 

This  case  came  on  upon  general  demiuTer  to  a  bill  for  si)e<'itic 
performance,  which  stated  to  the  effect  following:  — 

*  The  defendant,  being  desirous  of  disposing  of  an  estate,  [*  .■5:5.")] 
offered,  by  his  agent,  to  sell  it  to  the  plaintiff  for  £1200, 
which  the  plaintiff,  by  liis  agent,  declined;  and  on  tlie  Gth  of  June 
the  defendant  wrote  to  liis  agent  as  follows  :  "  I  liave  to  notice 
the  refusal  of  your  friend  to  give  me  £1200  for  my  farm  ;  I  will 
only  make  one  more  offer,  wliich  T  sliall  not  alter  from  ;  tliat  is, 
XI 000  lodged  in  the  hank  until  Michaelmas,  when  title  shall  l)e 
made  clear  of  expenses,  land  tax,  &c.  I  expect  a  reply  by  return, 
as  I  have  another  application."     This  letter  was  forwarded  to  the 
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plaintiffs  agent,  who  innnediately  called  on  the  defendant;  and, 
previously  to  accepting  the  offer,  offered  to  give  the  defendant 
£950  for  the  purchase  of  the  farm,  but  the  defendant  wished  to 
have  a  few  days  to  consider. 

On  the  lltli  of  June  the  defendant  WTote  to  the  plaintiffs 
agent  as  follows  :  "  I  have  written  to  my  tenant  for  an  answer 
to  certain  enquiries,  and,  the  instant  I  receive  his  reply,  will  com- 
municate with  you,  and  endeavour  to  concludie  the  prospective 
purchase  of  my  farm ;  I  assure  you  I  am  not  treating  with  any 
other  person  about  said  purchase." 

The  defendant  afterwards  promised  he  would  give  an  answer 
about  accepting  the  c£950  for  the  purchase  on  the  26th  of  June; 
and  on  the  27th  he  wrote  to  the  plaintiffs  agent,  stating  he  was 
sorry  he  could  not  feel  disposed  to  accept  his  offer  for  his  farm  at 
Luddenham  at  present. 

This  letter  being  received  on  the  29th  of  June,  the  plaintiffs 
agent  on  that  day  wrote  to  the  defendant  as  follows  :  I  beg  to 
acknowledge  the  receipt  of  your  letter  of  the  27th  instant,  inform- 
ing me  that  you  are  not  disposed  to  accept  the  sum  of 
[*  336]  X950  for  your  farm  at  *  Luddenham.  This  being  the 
case,  I  at  once  agree  to  the  terms  on  which  you  offered 
the  farm,  viz.,  £1000,  through  your  tenant  Mr.  Kent,  by  your  letter 
of  the  6th  inst.  I  shall  be  obliged  by  your  instructing  your  soli- 
citor to  communicate  with  me  without  delay,  as  to  the  title,  for  the 
reason  which  I  mentioned  to  you." 

The  bill  stated,  that  the  defendant  "  returned  a  verbal  answer 
to  the  last  mentioned  letter,  to  the  effect,  he  would  see  his  solicitor 
thereon ; "  and  it  charged  that  the  defendant's  offer  for  sale  had 
not  been  withdrawn  previous  to  its  acceptance. 

To  this  bill,  filed  by  the  alleged  purchaser  for  a  specific  per- 
formance, the  defendant  filed  a  general  demurrer. 

Mr.  Kindersley  and  Mr.  Keene,  in  support  of  the  demurrer.  To 
constitute  a  valid  agreement  there  must  be  a  simple  acceptance  of 
the  terms  proposed.  Holland  v.  JEyre,  2  Sim.  &  St.  194.  The 
plaintiff,  instead  of  accepting  the  alleged  proposal  for  sale  for 
£1000  on  the  6th  of  June,  rejected  it,  and  made  a  counter  proposal; 
this  put  an  end  to  the  defendant's  offer,  and  left  the  proposal  of 
the  plaintiff  alone  inider  discussion  ;  that  has  never  been  accepted, 
and  the  plaintiff'  could  not,  witliout  the  concurrence  of  the  defend- 
ant, revive  the  defendant's  original  proposal. 
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Mr.  Pemberton  and  Mr.  Freeling,  contra.  So  long  as  the  otfer 
of  the  defendant  subsisted,  it  was  competent  to  the  plaintiff  to 
accept  it ;  the  bill  charges  that  the  defendant's  offer  had  not  been 
withdrawn  previous  to  its  acceptance  by  the  plaintiff;  there,  there- 
fore, exists  a  valid  subsisting  contract.  Kenned  if  v.  Lcc,  3  Mer. 
441  ;  17  E.  R.  110;  Johnson  v.  King,  2  Bing.  270,  were  cited. 
*  The  Master  of  the  Rolls  :  —  [*  337] 

Under  the  circumstances  stated  in  this  bill,  I  think 
there  exists  no  valid  binding  contract  between  the  parties  for  the 
purchase  of  the  property.  The  defendant  offered  to  sell  it  for 
£1000,  and  if  that  had  been  at  once  unconditionally  accepted 
there  would  undoubtedly  have  been  a  perfect  binding  contract; 
instead  of  that,  the  plaintiff  made  an  offer  of  his  own,  to  purchase 
the  property  for  £950,  and  he  thereby  rejected  the  offer  previously 
made  by  the  defendant.  I  think  that  it  was  not  afterwards 
competent  for  him  to  revive  the  proposal  of  the  defendant,  by 
tendering  an  acceptance  of  it ;  and  that,  therefore,  there  exists  no 
obligation  of  any  sort  between  the  parties  ;  the  demurrer  must  be 
allowed. 

AMERICAN   NOTES. 

The  i^rincipal  case  is  cited  in  the  text  of  Lawsoii  on  Contracts,  §  17.  Tn 
Davis  V.  Pnrrish,  Littell  (Kentucky),  158  ;  12  Am.  Dec.  287,  it  was  held  that 
where  a  contract  for  the  sale  of  land  has  by  its  terms  expired,  it  cannot  be 
revived  by  a  parol  acceptance.  The  doctrine  is  also  fonnd  in  National  Bank 
V.  Hall,  101  United  States,  .")() ;  Cornells  v.  Krenr/el,  41  Illinois,  804  ;  Jenness 
V.  Ml  Hope  Iron  Co.,  58  Maine,  2U  ;  Northwestern  Iron  Co.  v.  Meade,  21  AVis- 
consin,  474;  94  Am.  Dec.  5-57;  Clay  v.  Ricketts,  06  Iowa,  362;  Dorrick  v. 
iV»)ie«e,  73  Alabama,  75  ;  Egrjlestonx.  Trfl(/?ier,  46 Michigan,  010.  These  cases 
lay  down  the  rule  that  an  acceptance  after  refusal  operates  only  as  a  counter- 
proposal, which  the  original  proposer  may  either  accept  or  reject. 

No.  13.  — JORDAN  v.  NORTON. 
(1838.) 

No.  14.  — IN  RE  ABERAMAN  IRON  WORKS.    PEEK'S  CASE. 

(1869.) 

RULE. 

A  COMMUNICATION  purporting  to  accept  an  offer,  but 
introducing  a  new  term  as  part  of  the  proposed  contract, 
does  not  constitute  an  acceptance.     But  where  the  offer  is 


142  CONTRACT. 


No.  13.  — Jordan  v.  Norton,  4  M.  &-  W.  155. 


accepted  by  a  cominimication  which  adds  to  the  acceptance 
a  collateral  requisition  not  warranted  by  the  terms  of  the 
offer,  that  circumstance  does  not  prevent  the  contract  be- 
ing complete. 

Jordan  v.  Norton. 

4  M.  &  W.  155-163  (s.  c.  7  L.  J.  Vx.  281). 

Contract.  —  Offer.  —  Acceptance  introducing  Neic  Term. 

[155]  In  assumpsit  for  a  mare  sold  and  delivered,  to  which  the  defendant 
pleaded  nan  assumpsit,  it  appeared  that  the  defendant,  having  seen  and 
ridden  the  mare,  wrote  to  the  plaintiff :  "  I  will  take  the  mare  at  twenty 
guineas,  of  course  warranted ;  and  as  she  lays  out,  turn  her  out  my  mare." 
The  plaintiif  agreed  to  sell  her  for  the  twenty  guineas.  The  defendant  sub- 
sequently wrote  again  to  him  :  "  My  son  will  be  at  the  World's  End  (a 
public  house)  on  Monday,  when  lie  will  take  the  mare  and  pay  you :  send 
any  body  with  a  receipt,  and  the  money  shall  be  paid ;  only  say  in  the  receipt, 
sound  and  quiet  in  harness."  The  plaintiff  wrote  in  reply,  "She  is  warranted 
sound,  and  quiet  in  double  harness ;  I  never  put  her  in  single  harness."  The 
mare  was  brought  to  the  World's  End  on  the  INIonday,  and  the  defendant's 
son  took  her  away  without  paying  the  price,  and  without  any  receipt  or  war- 
ranty. The  defendant  kept  her  two  days,  and  then  returned  her  as  being 
unsound.  The  learned  Judge  stated  to  the  jury  that  the  question  was 
whether  the  defendant  had  accepted  the  mare,  and  directed  them  to  find  for 
the  defendant  if  they  thought  he  had  returned  her  within  a  reasonable  time ; 
and  desired  them  also  to  say  whether  the  son  had  authority  to  take  her  with- 
out the  warranty.  The  jury  found  that  the  defendant  did  not  accept  the 
mare,  and  that  the  son  had  not  authority  to  take  her  away  :  —  Held,  on  motion 
to  enter  a  verdict  for  the  plaintiff,  that  there  was  no  complete  contract  in 
writing  between  the  parties ;  that,  therefore,  the  direction  of  the  learned 
.Tudge  was  right ;  that  the  defendant  was  not  bound  by  the  act  of  the  son  in 
bringing  home  the  mare,  inasmuch  as  he  had  thereby  exceeded  his  authoiity 
as  agent;  and  consequently  that  the  plaintiff  was  not  entitled  to  recover. 

Assumpsit  for  the  price  of  a  mare  sold  and  delivered  and  (ni 
an  account  stated.  Plea,  7ion  assumpsit.  At  the  trial  befoie 
GuRNEY,  B. ,  at  the  last  Oxford  Assizes,  it  appeared  that,  after 
some  negotiation  between  the  plaintiff  and  defendant  (who  lived 
at  a  distance  of  about  thirty  miles  from  each  other)  for  the  pur- 
chase by  the  defendant  of  the  plaintiff's  mare,  she  was  sent  on 
the  16th  of  October,  1837,  at  the  defendant's  recjuest,  to  a  pub- 
lic house  called  the  "World's  End,  nearly  half-way  between  their 
houses,  for  trial  by  the  defendant.  The  defendant's  son,  in  his 
presence,  rode  the  mare,  and  the  defendant  then  ottered  tv.-enty 
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guineas  for  her,  which  was  refused  by  the  plaintift"s  servant  who 
had  her  in  charge,  he  having  directions  from  the  plaintiff  not  to 
take  less  than  £22,  and  he  took  her  back.  The  plaintiff,  how- 
ever, was  afterwards  willing  to  let  the  defendant  have  her  for 
twenty  guineas,  and  wrote  to  him  to  that  effect.  The  defendant 
wrote  in  answer  as  follows  :  — 

UXBRII>GE,  Oct.  17,  1837. 

"  Sir,  —  I  will  take  the  mare  at  twenty  guineas,  of  course  war- 
ranted ;  but  as  you  say  you  have  another  horse  that  I  shall  buy, 
the  same  expense  will  bring  the  two  up ;  therefore,  as  the  mare 
lays  out,  turn  her  out  my  mare ;  and  I  will  meet  you  at  West 
Wycombe,  Saturday  or  Monday,  which  day  you  like,  and  pay 
you  at  once.  W.  Norton.  " 

*  The  mare  was  sent  to  Wycombe  accordingly,  but  the   [*  156] 
defendant  was   not  there ;  two  appointments  also  which 
were  subsequently  made,  one  at  the  World's  End,  and  the  other 
at  Wycombe,  not  having  been  kept  l)y  him,  the  plaintiff'  wrote 
to  him  on  the  subject,  and  received  the  following  answer :  — 

UxnRiDGE,  Oct  26,  1837. 

"  Sir, —  Of  course  I  mean  to  have  the  mare,  and  if  you  had  read 
my  note  properly  it  would  have  saved  you  a  great  deal  of  trouble. 
I  now  say,  my  son  will  be  at  the  World's  End  on  Monday,  the 
30th  instant,  when  he  will  take  the  mare  and  pay  you.  If  you 
want  to  go  elsewhere,  send  any  body  with  a  receipt,  and  the 
money  shall  be  paid ,  only  say  in  the  receipt  sound,  and  quiet 
in  harness." 

On  the  27th  of  October,  the  plaintiff  wrote  in  answer:  "I 
will  send  the  mare  as  desired ;  she  is  warranted  sound,  and  quiet 
in  double  harness ;  I  never  put  her  in  single  harness,  as  I  never 
wanted  it."  On  the  30th,  the  mare  was  sent  to  the  World's 
End,  according  to  the  appointment;  but  the  defendant's  son  not 
l)eing  there,  the  plaintiff's  servant  left  her  in  the  care  of  the 
landlord,  with  directions  not  to  give  her  up  to  the  defendant 
without  payment  of  the  price.  After  he  had  gone,  the  defend- 
ant's son  came,  took  away  the  mare  without  paying  for  her, 
rode  her  home  (a  distance  of  eighteen  miles)  to  the  defendant's 
stable,  where  she  was  kept  two  days,  and  then  sent  back  as  being 
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unsound,  lier  legs  being  at  that  time  swelled;  but  the  plaintiff 
refusing  to  receive  her,  she  was  turned  out  of  liis  yard,  and  it  did 
not  appear  what  had  become  of  her.  The  son,  who  was  called 
as  a  witness  for  the  defendant,  said  that  his  father  had  given 
him  directions  not  to  bring  the  mare  away  from  the  World's  End 
without  the  warranty,  and  was  angry  with  him  for  having  done 
so.  He  also,  as  well  as  tlie  person  wlio  took  lier  back  to  the 
plaintiff's,  spoke  to  her  unsoundness  at  that  time.  This  evi- 
dence was  objected  to  by  the  plaintiff's  counsel,  but  the 
[*  157]  learned  Judge  held  that  it  was  receivable  *  in  mitigation 
of  damages.  In  summing  up,  his  Lordship  told  the  jury 
that  the  plaintiff'  was  bound,  in  order  to  recover,  to  prove  a 
delivery  of  the  mare;  but  there  could  nut,  under  the  circum- 
stances of  the  case,  be  a  complete  delivery  unless  there  had  been 
an  acceptance  on  the  part  of  the  defendant,  whereljy  he  had 
waived  the  conditions  he  had  previously  required,  and  which  the 
plaintiff  had  not"  complied  witli,  namely,  the  giving  of  a  receipt, 
and  of  a  warranty  inserted  in  it;  that  the  question  whether  there 
had  been  such  acceptance  would  depend  on  whether  the  defendant 
had  returned  the  mare  within  a  reasonable  time  or  not;  and  if 
tliey  thought  he  had  returned  her  within  a  reasonable  time,  that 
they  should  find  for  the  defendant;  if  not,  for  the  plaintiff'.  He 
also  desired  them  to  state  their  o])inion  whether  the  defendant's 
son  had  authority  to  take  away  the  mare  without  a  warranty. 
The  jury  found  that  the  defendant  had  not  accepted  the  mare, 
and  that  the  son  had  no  authority  to  take  her  away.  The  learned 
Judge  thereupon  directed  a  verdict  for  the  defendant,  giving  the 
plaintiff  leave  to  move  to  enter  a  verdict  for  the  sum  of  £21  in 
case  the  Court  should  think  the  direction  to  the  jury,  and  the 
admission  ofevidence  of  unsoundness,  to  have  been  wrong. 

Talfourd,  Serjt. ,  having  obtained  a  rule  to  enter  a  verdict,  or 
to  enter  a  verdict  for  nominal  damages,  on  the  latter  ground  of 
objection,  or  for  a  new  trial, 

Ludlow,  Serjt.,  now  showed  caiise.  The  defendant's  son  hav- 
ing, as  the  jury  have  found,  acted  without  his  authority  in 
taking  home  the  mare,  the  defendant  was  not  bound  by  his 
act;  and  having  returned  her  within  a  reasonable  time,  he  has 
done  nothing  whereby  to  waive  his  previous  demand  of  a  w\ar- 
ranty  and  of  a  receipt.  Neither  of  these  having  been  given,  and 
there  having  been  no  acceptance  by  the  defendant,  the  contract 
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was  never  *  complete  so  as  to  bind  the  defendant.  It  [*  158] 
is  true,  the  plaintiff  offered  to  give  a  limited  warranty, 
that  the  mare  was  quiet  in  double  harness ;  but  that,  not  being 
co-extensive  with  the  warranty  required  by  the  defendant,  left 
the  contract  still  open,  and  nothing  but  an  actual  acceptance  of 
the  mare,  and  a  waiver  of  the  warranty,  could  render  the  defend- 
,ant  liable  for  the  price.  Whatever  the  contract  was,  the  vendor 
had  a  right  to  insist  on  the  payment  of  the  price  before  delivery ; 
so,  on  the  other  hand,  the  vendee  had  a  right  to  insist  on  the 
terms  interposed  by  him,  viz.,  that  he  should  have  a  receipt  for 
the  money,  in  which  should  be  embodied  an  acknowledgment  of 
the  warranty  required  by  him.  If  the  plaintiff'  insists  that  he 
has  delivered  the  mare,  he  must  be  taken  to  have  adopted  the 
condition  of  the  defendant,  that  a  warranty  should  be  given  uf 
her  being  quiet  in  harness  generally,  without  any  limitation. 
In  effect,  the  son  goes  home  to  ascertain  whether  the  father  will 
adopt  the  delivery.  There  was  no  contract  which  the  plaintiff' 
could  enforce,  except  that,  the  terms  of  which  were  stated  by  the 
defendant,  and  from  which  he  has  never  receded.  He  was  there- 
fore clearly  entitled  to  a  verdict. 

Talfourd,  Serjt. ,  and  Keating,  coatrd.  —  There  was  a  complete 
delivery  to  the  son,  who  was  the  agent  pointed  out  by  the  father 
himself  to  receive  the  mare,  and  the  party  with  whom  the  plain- 
tiff' was  to  deal.  The  defendant  was  not  entitled  afterwards  to 
object  that  the  son  had  but  a  limited  authority,  and  that  he  was 
his  agent  for  some  purposes,  and  not  for  others.  He  might  as 
well  have  said  the  son  was  his  agent  to  receive  the  mare,  but  not  to 
pay  the  price.  He  authorized  him  to  do  all  that  related  to  the  de- 
livery ;  and  it  must  be  taken  as  if  the  defendant  had  been  there  him- 
self, without  having  written  the  letter  of  the  27th,  and  had  taken 
her  away  without  insisting  on  the  previous  conditions. 

*But  the  learned  Judge  misdirected  the  jury,  in  leav-  [*  159] 
ing  to  them  the  question  whether  the  defendant  had 
accepted  the  mare.  In  the  first  place,  there  was  a  complete 
binding  contract,  and  therefore  no  acceptance  was  necessary  in 
order  to  make  a  complete  delivery  :  and  further,  —  even  if  the 
express  contract  was  open,  and  the  plaintiff  was  bound  to  resort 
to  an  implied  contract,  there  is  sufficient  on  the  face  of  the  evi- 
dence to  bind  the  defendant. —  The  letter  of  the  17th  of  October 
must  be  looked  to.  Now,  before  that  letter  was  written,  there 
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had  been  a  trial  of  the  mare  by  the  .'^on  riding  lier ;  there  had 
been  no  trial  in  harnes.s :  then  the  defendant  writes  to  offer 
twenty  guineas,  su])ject  only  to  a  warranty,  which  terms  the 
plaintiff  accepts.  There  was  then,  therefore,  a  complete  execu- 
tory contract  between  them,  on  the  plaintiff's  warranting  her 
sound;  for  the  warranty  then  imported  soundness  only.  [Alher- 
.SON,  ]).  It  is  shown  l)y  the  subsequent  correspondence,  that  it 
meant  sound  and  quiet  in  harness.]  The  defendant  certainly 
introduced  that  term,  but  it  does  not  appear  that  the  })laintiff 
assented  to  it.  The  opinion  of  the  jury  ought  to  have  Ijeen  taken 
whether  the  trial,  without  harness,  did  not  import  that  the  war- 
ranty agreed  for  applied  to  soundness  only.  If  any  new  term 
was  to  be  introduced,  the  assent  of  the  plaintiff  was  necessary 
to  give  it  effect ;  and  even  if  there  was  such  assent,  it  did  not 
become  a  condition  precedent  to  the  payment  of  the  price,  with- 
out consideration.  [Parke,  B.  True,  if  there  was  a  binding 
contract  before ;  but  that  is  the  difficulty.  Alderson,  B.  I 
think  it  is  clear  that  at  that  time  the  contract  w^as  not  only  for 
the  defendant  to  give  a  warranty,  but  such  a  warranty  as  the 
parties  should  afterwards  agree  upon.]  It  is  sulnnitted  that  the 
contract  was  substantially  completed  between  the  parties ;  if  so, 
no  acceptance  was  necessary,  and  the  learned  Judge  was  wrong 
in  resting  the  case  upon  the  defendant's  intention  to  accept,  as 

constituting  a  delivery.  Delivery  may  be  complete,  for 
[*160]  the  purpose  of  *  this  action,  without  acceptance.     It  has 

been  universally  held,  in  special  declarations  on  a  con- 
tract, that  a  substantial  performance  of  conditions  precedent  is 
sufficient. 

But  further,  even  if  the  express  contract  remained  open,  the 
acts  of  the  defendant  were  sufficient  to  fix  him  with  an  implied 
promise  to  pay  the  price,  and  it  was  misdirection,  under  the 
circumstances,  to  ask  the  jury  whether  the  mnre  had  been  kept 
beyond  a  reasonable  time.  The  son  rode  her  eighteen  miles;  the 
defendant  kept  her  two  days,  and  then  returned  her  with  her 
legs  swollen.  These  acts  of  the  defendant  (looking  also  to  his 
previous  conduct  as  to  the  trials  of  the  mare,  &c. )  were  sufficient 
to  conclude  him  as  the  purchaser.  Street  v.  Blaij,  2  B.  &  Ad. 
460.  [Parke,  B.  The  question,  whether  the  defendant  has  so 
dealt  with  her  as  to  raise  an  implied  promise  to  pay,  has  been 
left  to  the  jury,  and  they   have  found  he  did  not  accept  her.] 
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Lastly,  with  respect  to  the  evidence  oft'ered  as  to  the  unsoundness 
uf  the  mare,  it  was  never  put  to  the  jury  what  would  be  the 
value  of  her  if  unsound;  and  the  jury,  when  the  question  was 
put  to  them  as  to  the  return  within  a  reasonable  time,  would 
assume  that  he  had  a  right  to  return  her,  being  unsound.  But 
the  case  of  Street  v.  Blay  shows,  that  having  had  an  opportunity 
tif  exercising  his  judgment  on  the  mare  before  the  purchase,  he 
might  have  accepted  and  received  her  so  as  to  preclude  himself 
from  returning  her  on  discovering  a  non-compliance  with  the 
warranty,  and  yet  the  return  might  have  been  within  a  reason- 
aide  time,  assuming  him  not  to  have  so  precluded  himself  from 
it.  [Parke,  B.  That  would  be  so,  had  there  been  a  complete 
contract  of  purchase ;  here  the  question  is,  whether  there  ever 
was  a  purchase.  ] 

P.VRKE,  B.  I  am  of  opinion  that  this  rule  should  be  discharged. 
The  first  question  to  be  disposed  of  is,  whether  there  is 
any  evidence  of  a  complete  contract  in  *  writing  between  [*  161] 
the  parties.  If  there  was,  then  the  only  step  necessary 
to  be  proved  in  order  to  entitle  tlie  plaintiff  to  recover  in  this 
action,  was  to  prove  the  delivery  of  the  mare,  and  it  was  not 
competent  to  the  defendant  to  annex  to  it  any  conditions.  It 
certainly  appears  that  the  mare  was  seen  by  the  defendant,  and 
ridden  in  his  presence,  and  twenty  guineas  offered  by  him  for 
her,  prior  to  the  first  material  letter  to  which  I  am  about  to 
advert;  that  is,  on  the  16th  of  October.  Then,  on  the  17th,  the 
defendant  writes  a  letter  to  the  plaintiff,  which  amounts  to  a 
proposal  to  take  the  mare  on  new  terms,  one  of  which  was  not 
yet  arranged  l;)etween  the  parties.  [His  Lordship  read  the  letter.] 
This  letter  amounts  only  to  a  proposal  to  give  twenty  guineas  for 
the  mare,  provided  she  were  warranted ;  but  the  terms  of  tlie 
warranty  still  remained  to  be  agreed  upon.  If  the  parties  do  not 
agree  upon  a  warranty  which  shall  be  satisfactory  to  both,  there 
is  no  complete  CDUt.ract.  We  are  to  see,  then,  whether  there 
was  a  warranty  subsequently  agreed  on.  Next  comes  the  letter 
of  the  26th  of  October.  [His  Lordship  read  it.]  By  that  letter 
the  defendant  agrees  to  be  bound  by  the  contract,  if  the  plaintiff 
will  give  a  warranty  of  a  particular  description,  —  viz.  that  the 
mare  is  quiet  in  harness;  that  \b,  prima  facie,  in  all  descriptions 
of  harness.  The  plaintiff  replies,  that  he  will  agree,  not  to  the 
precise   terms   of  the   warranty  asked   for,  but  only  that  she  is 
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quiet  in  double  liarness.  The  correspondeiice,  therefore;,  amounts 
altogether  merely  to  this :  that  the  defendant  agrees  to  give 
twenty  guineas  for  the  maie,  if  there  is  a  warranty  of  her  being 
sound  and  quiet  in  liarness  generally,  but  to  tliat  the  plaintiff 
lias  not  assented.  The  parties  never  have  contracted  in  writing 
ad  idem. 

We  are  then  to  ascertain,  in  the  next  place,  whether  this  is 
supplied  by  the  parol  evidence,  or  by  the  acts  or  conduct  of  the 
parties.  There  is  nothing  in  the  parol  evidence  to  sup- 
[*162]  ply  it:  the  question  therefore  is,  first,  *  whether  the  con- 
duct of  the  defendant's  son  at  the  World's  End  amounts 
to  an  acceptance.  It  is  contended  that  the  defendant  is  bound  by 
the  son's  acts  on  that  occasion;  but  I  think  he  is  not,  because 
the  son  had  only  a  limited  authority ;  and  if  a  party  contracts 
with  another  through  his  agent,  he  can  take  only  such  rights  as 
the  agent  can  give :  and  this  is  no  hardship  on  the  plaintiff, 
because  he  was  distinctly  informed  that  the  son  was  authorized 
to  receive  the  mare  if  a  warranty  were  given  that  she  was  quiet 
in  harness.  Then  the  only  remaining  question  is,  whetlier  she 
was  in  fact  accepted  by  the  defendant  on  the  terms  of  the  limited 
warranty  proposed  by  the  plaintiff'.  That  question  was  left  to 
the  jury,  and  they  found  it  in  favour  of  the  defendant.  I  agree, 
that  if  there  was  a  complete  contract  in  writing  before,  the  direc- 
tion of  the  learned  Judge  would  not  have  been  quite  correct;  but 
the  question  being  whether  there  was  an  acceptance  in  fact,  the 
contract  not  being  complete  before,  the  direction  was  perfectly 
unexceptionable.  The  case  comes  therefore  to  this :  there  was 
no  complete  contract  in  writing  by  which  both  parties  were 
bound,  there  was  no  sufficient  delivery  to  the  defendant,  and 
there  was  no  acceptance.  The  defendant  is  therefore  entitled  to 
the  verdict. 

BoLLAND,  B.  I  am  of  the  same  opinion.  There  is  one  point 
only  which  I  will  observe  upon.  It  is  said,  that  after  the  mare 
was  taken  home,  she  was  kept  for  such  a  time  as  showed  that 
the  defendant  intended  to  adopt  the  act  of  his  son,  and  amounted 
to  an  acceptance  on  the  new  terms.  That  reasoning  may  apply  to 
the  case  of  a  specific  chattel,  where  the  party  has  had  an  oppor- 
tunity of  exercising  his  judgment  upon  it;  but  here  the  defend- 
ant had  had  no  previous  opportunity  of  ascertaining  whether  the 
mare  was  quiet  in  all  harness,  which  was  what  he  required;  the 
plaintiff  had  only  warranted  her  quiet  in  double  harness. 
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*Alderson,  B.  If  the  contract  was  complete,  —  if  the  [*  163] 
one  had  agreed  to  sell  and  tlie  other  to  buy  completely, 
there  was  a  sufficient  delivery.  Again,  if  the  son  was  authorized 
to  receive  the  mare  on  the  limited  terms  agreed  to  by  the  plain- 
tiff, the  delivery  to  him  was  sufficient ;  or  if,  not  being  so  author- 
ized, the  defendant  had  nevertheless  agreed  to  receive  her  on  the 
delivery  to  him,  that  would  have  been  sufficient  to  bind  him. 
But  the  son  had  no  such  authority,  and  the  father,  immediately 
on  the  mare  coming  home,  repudiates  his  act,  and  within  a 
reasonable  time  returns  her.  I  think  there  was  no  case  for  the 
plaintiff. 

GURNEY,  B. ,  concurred.  Bule  discharged. 


In  re  Aberaman  Iron  Works.     Peek's  Case. 

L.  R.,  4  Ch.  532-5.36. 

Contract  to  take  Shares  in   Company. — Allotment.  —  Acceptance  of  Offer 
accompanied  by  Collateral  Requisition. 

P.  applied  for  shares  according  to  a  form  of  application  which  [532] 
bound  him  to  pay,  in  addition  to  the  £1  })er  share  which  he  had 
paid  on  application,  £1  per  share  "on  allotment."  On  the  Gth  of  Semite m- 
ber  he  received  a  letter  stating  that  the  directors  had  allotted  him  eighty 
shares,  "on  which  £5  per  share  must  be  paid  on  or  before  the  hlth  instant." 
On  the  10th  of  September,  before  anything  further  had  been  done,  P.  wrote 
to  the  company  refusing  to  accept  the  shares  :  — 

Held  (affirming  the  decision  of  Malins,  V.  C),  that  the  application  and 
the  letter  constituted  a  complete  contract,  and  that  the  repudiation  of  the  lOtli 

of  September  was  ineffectual. 

* 

This  was  a  motion  by  way  of  appeal  from  a  decision  of  Vice 
Chancellor  Malins  settling  the  name  of  Mr.  Peek  on  the  list  of 
contributories  of  the  Aberaman  Ironworks,  Limited. 

*  The  prospectus  of  the  company  required  a  deposit  of  [*  533] 
£1  per  share   on  an   application  for  shares,   and  a  pay- 
ment of  £4  per  share  more  on  allotment.     Annexed  was  a  form 
of  application  for  shares.      Peek  made  an  application  for  shares 
according  to  this  form  ;  his  application  being  as  follows  :  — 

"  Having  paid  to  your  bankers  the  sum  of  £100,  being  the 
deposit  of  £1  per  share  on  100  shares  in  the  above  company,  I 
hereby  request  that  you  will  allot  me  that  number,  and  I  agree 
to  accept  such  shares,  or  any  less  number  you  may  allot  to  me. 
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and  I  agree  to  pay  the  de])().sit  on  allotment,  and  to  .sign  the 
articles  of  as-sociation  of  the  company  when  required ;  and  1 
authorize  you  to  insert  my  name  on  the  register  of  members  f(ir 
the  number  of  shares  allotted  to  me. " 

On  the  6th  of  September,  1864,  Peek  received  from  the  secre- 
tary a  letter,  which  was  as  follows  :  — 

"  In  reply  to  and  on  the  terms  of  your  application,  the  di- 
rectors have  allotted  to  you  eighty  shares  in  the  company,  on 
which  shares  £5  per  share  must  be  paid  on  or  before  the  1 .5th 
instant. " 

On  the  10th  of  September,  Peek  wrote  a  letter  to  the  company 
repudiating  the  shares  on  the  ground  of  alleged  misrepresenta- 
tions in  the  prospectus,  which  he  considered  to  differ  essentially 
from  one  subse(|uently  issued. 

The  company  placed  the  name  of  Peek  on  the  register.  At 
what  time  this  was  done  did  not  precisely  appear,  but  it  was  not 
established  that  it  was  done  before  the  receipt  of  Peek's  letter 
of  repudiation.  He  never  paid  anything  more  in  respect  of  the 
shares,  but  on  the  27th  of  September  a  call  was  made  upon  him 
of  <£5  per  share,  which  he  did  not  pay.  Some  correspondence 
passed  between  Peek  and  the  officers  of  the  company,  in  which 
they  insisted  on  his  being  a  shareholder,  and  threatened  liim 
with  legal  proceedings,  but  nothing  had  been  done  when,  in 
June,  1865,  an  order  was  made  to  wind  up  tlie  company. 

Vice-Chancellor  Malins  held  that  the  allotment  was  not  con- 
ditional, but  absolute,  and  that  the  secretary's  letter,  received  on 
the  6th  of  September,  1864,  could  not  be  treated  as  introducing 
a  new  term,  so  as  to-  prevent  the  application  and  the  letter  from 
constituting  a  complete  contract,  inasmuch  as  the  allow- 
[*  534]  ing  time  for  payment  *ti]l  the  l."ith  of  Septemljer  was 
wliolly  for  the  benefit  of  the  allottee.  His  Honour  con- 
sidered that  the  alleged  inisrepresentations  were  not  proved,  and 
that  Mr.  Peek  had  not  on  the  10th  of  September  any  riglit  to 
repudiate  the  shares.  His  Honour  thought  that  Mr.  Peek's  name 
appeared  not  to  have  been  on  the  register  on  the  10th  of  Septem- 
ber, 1864,  but  held  that  this  was  immaterial,  f(n'  that  as  Mr. 
Peek  had  bound  himself  to  take  the  shares  the  directors  had  a 
continuing  authority  to  put  his  name  on  the  register,  and  if  they 
put  it  on  after  the  10th  of  September  the  act  was  as  effectual  as 
if  they  had  done  it  before  that  day. 
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Mr.    Gla.sse,    Q.    C. ,    and   Mr.    Fischer,    for   Peek,    relied    on 
Pcnteloivs   C«sc,  L.    11. ,   4  Ch.  178. 

Sir   Ptoundell    Palmer,    Q.    C,    Mr.    Cuttoii,    Q.    C,   and  Mr. 
Ferrers,  for  the  official  liquidator,  were  not  called  upon. 

Sir  C.  J.  Selwyn,  L.  J.  :  — 

We  have  been  much  pressed  in  argument  with  our  decision  in 
Fentelow's  Case.  In  that  case  we  affirmed  the  decision  of  Vice- 
Chancellor  Malixs,  who  appeared  to  have  founded  his  judgment, 
not  without  doubt  and  hesitation,  upon  all  the  particular  circum- 
stances of  the  case.  It  was  a  case  very  near  the  dividing  line, 
and  its  circumstances  were  very  materially  different  from  those 
of  the  case  now  before  the  Court.  In  the  first  place,  in  Pe/Uelow's' 
Case  there  was  a  clear  and  admitted  fraud  giving  Mr.  Pentelow 
an  indisputable  right  to  repudiate  the  contract,  and  that,  in  my 
judgment,  is  very  far  indeed  from  being  the  case  in  the  matter 
now  before  us.  In  the  next  place,  in  Pcntdoiv's  Case  the  allot- 
ment was  expressed  in  a  conditional  form,  by  means  of  a  letter 
which  introduced  a  new  date,  and  before  the  expiration  of  the 
time  fixed  by  that  letter  of  allotment  the  conduct  of  both  par- 
ties was  such  as  to  lead  to  tlie  conclusion  that  neither  of  them 
considered  that  any  final  or  binding  contract  had  been  entered 
into.  I  refer  particularly  to  the  letter  of  the  10th  of  August,  in 
which,  so  far  from  stating  to  Mr.  Pentelow  that  the  contract  had 
been  actually  entered  into  and  completed,  so  far  from 
telling  him  that  the  shares  had  *  been  actually  allotted  [*  535] 
and  actually  registered  in  his  name,  the  secretary  says, 
"  Mr.  Hyatt,  the  traveller  for  the  firm,  will  call  on  you  in  a  day 
or  two,  and  will  furiiisli  you  with  any  further  information  you 
may  re(|uire. "  In  the  present  case,  so  far  from  there  being  any 
conditional  form  of  allotment,  or  any  such  conduct  on  the  i»art 
of  the  company  as  could  be  considered  to  express  a  doubt  whether 
any  final  contract  had  been  entered  into,  the  company  absolutely 
allot  the  shares,  and  say  that  the  money  must  be  paid,  though  it 
is  true  that  they  say  that  it  must  be  paid  on  or  before  a  partic- 
ular day.  They  send  ncjtice  of  a  sulisequent  call,  and  they  have 
always  consistently  treated  the  present  ap])ellant  as  a  person 
bound  by  a  coniduded  contract,  and,  consequently,  as  a  share- 
holder. I  think  that  tliose  circumstances  essentially  distinguish 
this  case  from  Pentcloiv's  Case. 

[His  Lordship  then  stated   his  reasons  for  holding  that  the  al- 
leged misrepresentations  in  the  prosjjectus  were  not  established.] 
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It  is  true  that  the  present  appellant  cannot  be  said  to  have 
lain  by  and  taken  advantage  of  an  opportunity  of  seeing  whether 
this  company  became  prosperous  or  not.  It  is  true  that  he  did 
attempt  to  repudiate  the  contract  within  a  very  short  time  after 
it  was  entered  into,  but,  in  my  judgment,  he  has  entirely  failed 
in  showing  any  such  circumstances  as  would  entitle  him  to 
repudiate  it,  he  having  applied  for  shares  in  the  common  form, 
having  authorized  the  insertion  of  his  name  in  the  register,  and 
then  having  received  a  letter  of  allotment  which  said  that  the 
shares  were  allotted  to  him,  and  merely  required  the  payment  of 
money  consequent  upon  such  allotment.  I  think,  therefore,  that 
the  present  appeal  entirely  fails,  and  must  be  dismissed  wuth 
costs. 

Sir  G.  M.  GiFFARD,  L.  J.  :  — 

I  am  of  the  same  opinion.  As  regards  Penidovys  Case  we  cer- 
tainly went  to  the  extreme  verge  of  the  cases  of  that  character, 
and  we  based  our  decision  upon  this,  that  the  contract  was  con- 
ditional, and  that,  in  point  of  fact,  Mr.  Pentelow  had  a  right  to 
assume  throughout  that  his  name  was  not  on  the  share  remaster. 
Now  here,  certainly,  there  is  no  conditional  contract. 
[*  536]  There  is  a  *  most  distinct  allotment,  and  a  notice  to  pay 
on  a  particular  day.  And  when  that  letter  of  allotment 
was  received  Mr.  Peek  certainly  had  no  right  to  assume  that  his 
name  would  not  when  that  allotment  was  sent  be  then  and  there 
placed  upon  the  list  of  shareholders.  The  next  question,  then, 
is,  whether  any  such  fraud  is  shown  as  would  entitle  Mr.  Peek 
to  repudiate.  I  am  of  opinion  on  the  facts  which  are  here  proved 
that  no  such  fraud  is  made  out.  That  being  so,  the  whole  case 
is  disposed  of,  and  it  is  enough  to  say  that  from  the  very  first 
Mr.  Peek  knew  that  it  was  a  matter  of  dispute  between  himself 
and  the  company  whether  he  had  or  had  not  a  right  to  repudiate, 
that  he  knew  throughout  that  they  were  disputing  his  right  to 
repudiate,  that  he  knew  throughout  that  they  were  holding  him 
to  his  contract,  and  that  he  supposed  throughout  tliat  they  would 
put  his  name  upon  the  list,  and  assert  a  right  to  do  so.  In  that 
state  of  things,  I  am  clearly  of  opinion  that  the  writing  of  the 
letter  of  repudiation  is  not  a  ground  to  excuse  him  from  being  on 
the  list.  I  entirely  agree  with  the  Vice  Chancellor  that  the 
evidence  would  not  satisfy  me  that  Peek's  name  was  on  the  regis- 
ter before  the    10th   of  September,  1S64,  but   I   also  agree  with 
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him  in  considering  that  circumstance  utterly  immaterial.  The 
ground  on  which  we  distinguished  Pentelow's  Case  from  Oakes  v. 
Tunjumid,  No.  78,  post,  L.  R. ,  2  H.  L.  325 ;  36  L.  J.  Ch.  949, 
does  not  exist  here. 

ENGLISH  NOTES. 

In  Holland  v.  Eijre  (1825),  2  Sim.  &  St.  194,  where  the  defendant 
offered  to  take  the  assignment  of  the  plaintiff's  lease,  and  the  latter 
offered  him  an  underlease,  no  contract  was  held  to  exist.  \i\Routledge 
V.  Grant  (1828),  4  Bing.  653,  1  M.  &  P.  717,  3  C.  &  P.  267,  the  de- 
fendant offered  to  purchase  the  plaintiff's  house  with  possession  from 
the  25th  of  July,  and  the  defendant  accepted  the  offer,  but  altered  the 
date  of  possession  to  the  1st  of  August.  Held,  that  there  was  no  coutract. 
In  Duke  v.  Aruheivs  (1848),  2  Ex.  290,  17  L.  J.  Ex.  231,  the  defendant 
offered  to  pui'chase  some  railway  shares;  and  the  plaintiff  purported  to 
sell  them  to  him  with  the  words  "  not  transferable"  endorsed.  It  was 
held  that  these  words  introduced  a  new  term;  and  the  defendant  was 
therefore  not  bound.  In  re  European  Central  Railway  Co.,  Ex  parte 
Gustard  (1868),  L.  R.,  8  Eq.  438,  A.  applied  for  shares  in  a  company. 
The  shares  were  then  £20  shares.  Before  allotment  the  directors,  ac- 
cording to  the  powers  reserved  to  them  by  the  articles  of  associatioji, 
increased  the  amount  payable  on  each  share  to  £40:  and  allotted  shares 
to  A.  without  informing  him  of  the  change.  It  was  held  that  there 
was  no   contract  binding  A.  to  take  the  shares. 

Other  cases  of  insufficient  acceptance  are:  — 

Meynell  v.  Surtees  (1855),  1  Jur.  N.  S.  737  (offer  of  wayleave,  ac- 
ceptance for  a  line  for  general  traffic);  Hall  v.  Hall  (1848),  12  Beav. 
414  (acceptance  introducing  a  condition);  Honeijmoan  v.  Marryat 
(1857),  6  H.  L.  Cas.  112,  26  L.  J.  Oh.  619  (acceptance  "subject  to  "the 
terms  of  a  contract  being  arranged");  In  re  Leeds  Banktny  Co.,  Addi- 
nelVs  Case  (1865),  L.  E, ,  1  Eq.  225,  35  L.  J.  Ch.  75;  and  Jackson,  v. 
Turquand  (1869),  L.  R.,  4  H.  L.  305,  39  L.  J.  Ch.  11  (pr(.i)osal  to  take 
shares  accepted  with  a  conditiou  of  their  forfeiture  in  case  of  non-pay- 
ment of  price  within  a  prescribed  time)  ;  In  re  United.  Ports  Insurance 
Co.,  Wynne's  Case  (1873),  L.  R.,  8  Ch.  1002,  43  L.  J.  Ch.  138,  and  In 
re  United  Ports  Insurance  Co.,  Beck's  Case  (1874),  L.  R.,  9  Ch.  392,  43 
L.  J.  Ch.  531  (on  a  proposal  to  amalgamate  two  companies,  the  pur- 
chasing company,  which  was  unlimited,  inserted  a  proviso  limiting  the 
liability  of  its  members  for  the  debts  of  the  absorbed  comjjany  to  the 
amount  unpaid  on  their  shares.  Two  shareholders  of  the  absorbed 
company  applied  for  shares  in  the  ])urchasing  company  credited  with  a 
certain  sum  according  to  the  agreement,  and  were  alloted  shares  cred- 
ited with  a  "proportionate  amount  of  the  net  assets  "  of  the  absorbed 
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conipiinv.  These  .shaveliolders  were  held  not  hound  hv  the  aHotmeiit) ; 
Stanley  v.  Dowdeswell  (1874),  L.  E.,  10  C.  P.  102,  23  W.  R.  3S9  (ae- 
ceptance  with  the  words  "I  liave  decided  on  taking  Xo.  22  Belgrave 
Road,  and  my  agent  will  arrange  terms  with  you  ");  AppJehy  \.  Johnson 
(1874),  L.  R.,  9  C.  P.  158,  43  L.J.  C.  P.  146  (acceptance  of  a  proposal  to 
serve  as  salesman,  with  the  postscript,  "  I  have  made  a  list  of  customers 
which  we  can  consider  together");  Lucas  v.  Mm-fiii  (1887),  37  Ch.  D. 
597,  57  L.  J.  Ch.  261,  58  L.  T.  862,  36  W.  R.  627  (proposal  to  buy  a 
bankrupt's  assets  on  condition  of  payment  of  the  bankruptcy  expenses, 
preferential  debts,  and  a  composition  to  the  unsecured  creditors,  and 
annulment  of  bankruptcy.  The  creditors  purport  to  accept  this,  adding 
a  clause  that  a  bond  should  be  given  by  the  offeror  for  payment  of  the 
price.      This  was  held  to  be  a  new  term,  and  there  was  no  contract). 

As  further  illustrations  of  the  latter  ])art  of  the  rule  may  be  cited  the 
following:  Glhhins  v.  X.  E.  Metrojjolit'ni  Asijlum  District  (1847),  11 
Beav.  1,  17  L.  J.  Ch.  5;  Sldnncr  v.  JV Dovall  (1848),  2  De  Gex  &  8m. 
265,  17  L.  J.  Ch.  347  ;  Maconcliy  v.  Tnncer  (H.  L.  1894).  2  Ir.  Rep.  663. 

A  mere  answer  to  an  enquiry,  "what  is  'he  lowest  price,"  is  not  an 
offer.  So  that  a  statement  by  the  enquirer  that  he  will  give  the  price 
named  is  not  an  acceptance  of  an  offer,  hut  a  mere  offer.  Harvey  v. 
Facey  (J.  C.  1893),  1893,  A.  C.  552,  62  L.  J.  P.  C.  127,  69  L.  T.  504, 
42  W.  R.  129. 

See  also  cases  noted  under  Hnsscy  v.  Horne-Fayne,  J^o.  15,  p.  155, 
post. 

AMERICAN  NOTES. 

See  note,  ante,  p.  90,  subdivisions,  4,  5.  A  written  offer  of  land  at  a 
certain  price  for  cash,  giving  a  privilege  of  purchase  for  sixty  days,  is  not 
accepted  so  as  to  make  a  binding  contract  by  a  letter  announcing  a  deter- 
mination to  take  the  land  and  a  readiness  to  pay  for  it  on  the  conveyance  by 
a  proper  deed.  There  should  have  been  an  unconditional  acceptance,  witli 
payment  or  tender  within  the  sixty  days.  If  to  the  acceptance  of  a  proposal 
a  condition  is  affixed,  or  any  modificatioii  or  change  in  the  offer  is  requested, 
this  constitutes  a  rejection  Wparer  v.  Bun:  31  West  Virginia,  736;  3  Law- 
yers' Rep.  Annotated.  04  ;  citing  Eliaxnn  v.  Henshan;  4  Wlieaton  (I'.  .^.  Supr. 
Ct.),  225;  Ocean  Ins.  Co.  v.  Carrinf/ton,  3  Connecticut,  o-")7 ;  Hamilton  v. 
Lycoming  M.  Ins.  Co.,  5  Pennsylvania  State,  339 ;  Boston  ^'  M.  R.  Co.  v.  Bart- 
leti,  3  Cashing  (Mass.),  224.  So  where  a  proposal  to  buy  land  at  a  certain 
price  is  accepted  with  a  provision  that  it  shall  be  free  from  expense  of  titles 
and  the  purchaser  shall  repay  one  year's  in.surauce  which  had  been  paid,  this 
■was  held  no  acceptance.  Kennedy  v.  Gramling.  33  .*>outh  Carolina,  367 ;  26 
Am.  St.  Rep.  676. 

Mr.  Lawson  says  (Contracts,  §  16)  :  "  The  offer  must  be  accepted  exactly 
as  it  is  made,  for  there  is  no  contract  if  there  is  a  variance  of  any  kind  be- 
tween the  terms  of  the  offer  and  the  acceptance."     (Setting  out  the  princijial 
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casein  the  text.)  PoIIk  v.  Wliiteliead,  23  New  Jersey  E([nity,  oli;  Eada  v.  Car- 
nndelel,  42  Missouri,  llo;  Corcoran  v.  White,  117  Illinois,  118;  57  Am.  Rejj. 
8-}8;  Siehold  v.  Davis,  67  Iowa,  560;  Moxley  v.  Moxley,  2Metcalf  (Mass.),  309; 
NorOuvestern  Iron  Co.  v.  Meade,  21  Wisconsin,  471 ;  94  Am.  Dec.  557 ;  Baker 
V.  Holt,  56  Kansas,  100  ;  Stagcj  v.  Campion,  81  Indiana,  171 ;  Bruce  v.  Bishop, 
43  Vermont,  161. 

So  an  offer  to  sell  lands,  and  an  acceptance  "  provided  the  title  is  perfect " 
do  not  constitute  a  contract.  Corcoran  v.  White,  supra.  So  where  a  resident 
of  California  addressed  a  lettei-  to  the  plaintiff  at  his  residence  in  Iowa,  offer- 
ing to  sell  him  land  at  a  certain  price ;  the  plaintiff'  telegraphed  that  he  would 
take  it  at  the  price,  adding  :  "  Money  at  your  order  on  First  National  Bank 
here  ; "  this  was  held  not  an  acceptance.  An  acceptance  of  an  offer  to  sell 
land,  but  fixing  a  different  place  for  the  delivering  of  the  deed  and  payment 
of  the  money  from  the  residence  of  either  of  the  parties,  is  not  effectual. 
Northtvestern  Iron  Co.  v.  Meade,  supra. 


No.   15.  — HUSSEY  v.  HORNE-PAYNE. 
(1879.) 

RULE. 

"Where  a  contract  is  alleged  to  have  been  made  by  let- 
ters, the  whole  of  the  correspondence  and  negotiations 
may  be  put  in  evidence  in  order  to  determine  whether 
there  was  a  contract  or  not. 

And  although  certain  letters,  if  taken  by  themselves, 
appear  to  constitnte  a  binding  agreement ;  yet,  if  the 
whole  correspondence  and  negotiations  show  that  there 
were  other  terms  contemplated  by  both  parties  as  essen- 
tial to  the  proposed  contract,  and  on  which  they  failed  to 
agree,  the  result  is  that  there  is  no  binding  contract. 

Thomas  Hussey,  appellants,  v.  John  Home  Payne  and  G.  M.  Home- 
Payne  his  wife,  respondents. 

4  App.  Cas.  311-.'}23  (s.  c.  48  L.  J.  Ch.  846  ;  41  L.  T.  1  ;  27  W.  R.  585). 

Contract.  —  Correspondence. 

Where  a  Court  has  to  find  a  contract  in  a  correspondence,  and  not  [311] 
iu  one  particular  note  or  memorandum  formally  signed,  the  wliole  of 
that  which  has  passed  between  the  parties  must  be  taken  into  consideration. 

Applying  this  rule,  though  the  first  two  letters  of  a  correspondence  seemed 
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to  constitute  a  complete  contract,  the  House,  upon  the  whole  of  what  hail 
passeti  in  letters  and  conversation,  came  to  the  conclusion  that  no  concluded 
and  complete  contract  had  been  established. 

Per  Thk  Lord  Ciianckllor  :  Qucere,  whether  the  addition,  in  a  written 
document,  of  the  words  "  subject  to  the  title  being  approved  by  our  solicitor," 
could  affect  a  contract  for  the  sale  of  land,  otherwise  complete  in  itself  ? 

Qucere,  whether  the  proper  meaning  of  such  words  is  more  than  that  the 
title  offered  is  not  to  be  accepted  without  investigation,  and  that  objec- 
tions made  on  such  investigation  would  be  subject  to  the  decision  of  a  legal 
tribunal  ? 

Per  Lord  Selborne  :  The  observation  stated  in  Jercis  v.  Berridr/e,  L.  R., 
8  Ch.  at  p.  360  ;  42  L.  J.  Ch.  518,  at  p.  523,  that  "  the  Statute  of  Frauds  is  a 
weapon  of  defence,  not  offence,  and  does  not  make  any  signed  instrument  a 
valid  contract  by  reason  of  the  signature,  if  it  is  not  such  according  to  the 
good  faith  and  real  intention  of  the  parties,"  affirmed. 

Appeal  against  a  judgment  of  the  Court  of  Appeal  reversing  an 
order  of  Vice-Chancellor  Malins,  made  in  an  action  for  specific 
performance,  brought  by  the  appellant  against  the  respondents, 
in  relation  to  a  sale  of  certain  freehold  land  situated  at  North 
End,  Fulham. 

Mrs.  G.  M.  Horne-Payne  was  entitled  for  her  separate  use  to 
the  property  in  question  called  the  Mornington  estate.  Negotia- 
tions for  the  purchase  of  the  estate  by  Mr.  Hussey  had  been  going 
on  when  Mrs.  Horne-Payne  wrote  the  following  letter,  dated  the 
4th  of  October,  1876  :  "  I  cannot  accept  your  ofier  of  £35,000  for 

my  freehold  land  at  North  End.  I  refused  that  sum  for 
[*312]   it  fifteen  months  *  ago,  when  offered  by  Messrs.  Willett 

through  Messrs.  Saunders.  I  am  now  willing  to  divide 
the  difference  between  your  offer  and  my  price,  and  I  am  prepared 
to  accept  £37,500  for  the  entire  freehold  property,  or  £34,000 
for  the  property  without  the  Mornington  House  and  lA  acre  of 
ground. "  This  letter  was  addressed  to  Mr.  Weaver,  who  was 
acting  on  behalf  of  Mr.    Hussey. 

On  the  6th  of  October,  1876,  Mr.  Weaver  sent  an  answer  in 
the  following  terms :  "  I  beg  to  acknowledge  the  receipt  of  your 
letter  of  the  4th  instant,  stating  that  you  are  willing  to  accept 
the  sum  of  £37, 500  for  the  whole  of  your  freehold  land  at  North 
End  (including  the  Mornington  House  estate),  and  I  hereby,  on 
behalf  of  Mr.  Thomas  Hussey,  of  96  Kensington  High  Street, 
accept  your  terms  as  above,  and  agree  to  pay  you  the  said  sum  of 
£37,500  for  your  land  as  aforesaid,  extending  from  Hammersmith 
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Road  to  the  Hammersmith   Railway,  subject  to  the  title  being 
approved  by  our  solicitors. " 

It  was  alleged  that  there  had  been  a  suggestion  made  by  Mrs. 
Horne-Payne  that  it  would  be  for  the  mutual  convenience  of  her- 
self and  Mr.  Weaver  that  the  purchase-money  should  be  paid  by 
instalments,  but  at  a  meeting  of  Mr.  Hussey,  Mr.  Weaver,  and 
Mr.  Gasquet  (the  solicitor  of  Mr.  Hussey),  at  the  office  of  Mr. 
Crowdy  (the  solicitor  of  Mrs.  Horne-Payne),  it  was  said  by  Mr. 
Crowdy  that  he  knew  of  no  agreement  to  take  the  money  by 
instalments,  and  that  nothing  less  than  the  immediate  payment 
of  ten  per  cent,  of  the  purchase-money  by  way  of  deposit,  and 
the  payment  of  the  residue  in  a  few  months  would  be  accepted. 
It  was  stated  that  Mr.  Hussey  had  been  mistaken  on  this  point, 
and  his  solicitors,  on  the  24th  of  October,  1876,  wrote  to  Mr. 
Crowdy  that  as  he  had  said  he  could  make  no  other  arrangement 
for  the  payment  of  the  purchase-money  except  ten  per  cent,  down 
as  a  deposit,  and  the  balance  in  a  few  months  time,  Mr.  Hussey 
had  no  alternative  but  to  decline  the  matter,  and  as  soon  as  Mr. 
Crowdy 's  client  should  be  prepared  to  treat  on  the  footing  of 
payment  by  instalments  extending  over  about  three  years,  they 
would  be  prepared  to  negotiate  again  on  Mr.  Hussey 's  behalf. 
Mr.  Hussey  afterwards  saw  Mrs.  Horne-Payne,  and  reminded  her 
of  the  understanding  about  payment  by  instalments,  and  on  the 
25th  of  October,  1876,  she  wrote  to  Mr.  Weaver:  "  I  have 
this  moment  seen  Mr.  Crowdy,  *  and  have  given  him  pos-  [*  313] 
itive  instructions  to  accept  Mr.  Hussey 's  offer  of  payment 
by  instalments  in  three  years  and  the  deposit  down.  This  is 
very  much  against  Mr.  Crowdy 's  wishes,  but  I,  after  all,  am  the 
gainer  or  loser  by  it,  and  I  have  taken  the  responsibility.  " 

Mr.  Crowdy,  on  the  31st  of  October,  1876,  wrote  to  Mr.  Gasquet 
the  following  letter:  "  Mornington  Park  estate.  We  have  had 
some  farther  communication  with  our  clients  hereon,  and  are 
authorized  to  state  to  you  that  they  will  be  willing  to  carry  out 
this  sale  upon  the  following  terms  which,  we  believe,  correspond 
with  what  your  client  proposes,  videlicet:  — 

"  1.   A  deposit  of  £10  per  cent,  to  be  paid  down. 

"  2.  Balance  of  purchase -money  to  be  paid  by  three  equal 
instalments  from  date  of  contract. 

"  3.  Interest  at  £5  per  cent,  on  balance  unpaid  from  time  to 
'  ime. 


108  CoNTllACT. 

No.  15.  —  HusBey  v.  Home-Payne,  4  App.  Cas.  313,  314. 

"  This  we  Ijelieve  i.s  all  tliat  relates  to  the  inoiiey  i)ayments,  the 
Dllu'i'  details  of  tlu;  contract  we  can  settle. 

"  We  should  add  that  tliis  only  binds  our  client  on  acceptance 
by  yours. " 

On  the  same  d;iy  Mrs.  llorne-I'ayne  wrote  to  j\Ii.  Weaver, 
announcing  that  Mr.  Crowdy  had  written  accepting  the  terms 
proposed,  of  paying  10  per  cent,  down,  and  the  balance  in  three 
years,  and  expressing  a  hope  that  the  details  might  be  carried  out 
before  the  following  Saturday. 

On  the  14th  of  November,  1876,  Mr.  W^eaver  called  on  Mr. 
Crowdy  and  left  with  him  a  complete  statement  of  the  terms  as 
actually  understood  between  the  parties.  The  paper  was  headed 
"  Proposal  by  Mr.  Thomas  Hussey  for  the  })urchase  of  the  free- 
hold property  known  as  the  Morningt<jn  estate. "  The  instal- 
ments named  therein  were  six,  the  Hrst  to  fall  due  on  the  25th 
of  December,  1877,  and  a  corresponding  jiart  of  the  estate  was  to 
be  conveyed  on  the  payment  of  each  instalment.  The  last  sen- 
tence of  this  proposal  was,"  l^pon  the  contract  being  signed  the 
said  Thomas  Hussey  is  to  be  let  into  })ossession  of  the  property. " 
On  the  21st  of  Novembei  Mr.  (Jrowdy  (who  was  then  very  ill) 
wrote  to  excnse  himself  for  not  Iniving  noticed  at  the  time  an 
"  obvious  mistake"  in  the  jtajier  left,  and  pointed  out  that 
[*  314]  the  tiist  *  instalment  instead  of  being  in  December,  1877, 
ought  to  l)e  in  June,  1877,  and  Mr.  Gasquet  having  after- 
wards called  on  Mr.  Crowdy,  and  agreed  to  the  suggested  altera- 
tion, it  was  understood  (as  the  statement  of  claim  alleged)  tliat 
Mr.  Crowdy 's  counsel  was  at  once  to  })repare  the  draft  of  the  for- 
mal contract.  The  formal  contract  never  was  prepared,  and  after 
c(jrresp<;ndence  between  the  parties,  beginning  in  March,  1877, 
this  action  was,  in  August,  1877,  brought  by  Mr.  Hussey  claim- 
ing specific  performance  and  damages,  and  farther  relief. 

The  defendants  demurred  on  the  ground  that  in  the  statement 
of  claim  no  subsisting  agreement  was  alleged  of  which  specific 
]»erformance  was  claimed,  nor  was  there  any  memorandum  or  note 
in  writing  of  such  agreement  signed  by  either  of  the  defendants, 
within  the  Statute  of  Frauds. 

Vice-Chancellor  M.\lins  was  of  opinion  that  the  .offer  of  the 
4tli  of  October  was  unconditionally  accepted  by  the  letter  of  the 
6th  of  October ;  that  Hussey  proposed  to  abandon  it  on  the  24th 
of  October  on  account  of  the  difference  as  to  the  itayment  of  the 
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purchase-money  by  instalments,  but  that  the  defendants  declined 
to  abandon  it,  and  on  the  25th  of  October  conceded  the  payment 
by  instalments ;  and  that  the  subsequent  negotiations  between 
the  parties  did  not  constitute  any  legal  abandonment  of  the  con- 
tract; he  therefore  overruled  the  demurrer.  This  decision  was 
reversed  by  the  Court  of  Appeal,  S  Ch.  D.  670 ;  47  L.  J.  Ch.  519, 
751,  the  Lords  Justicp:s  being  of  opinion  that  there  had  not  been 
a  completed  contract,  for  that  the  words  "  subject  to  the  title 
being  a})proved  by  our  solicitors,"  constituted  a  new  term  which 
reipiired  acceptance. 

Mr.  John  Pearson,    Q.   C. ,   and  Mr.    H.    M.    R    Pope,   for  the 
appellant :  — 

The  two  letters  of  the  4th  and  6th  of  October,  1876,  constituted 
a  contract  for  the  sale  of  the  estate.  There  had  been  some  pre- 
vious negotiations  which  the  letter  of  the  4th  of  October  noticed 
and  adopted ;  and  the  letter  of  the  6th  of  October  was  a  formal 
acceptance  of  the  terms  stated  in  that  of  the  4th.  The  contract 
was,  therefore,  concluded  and  complete.  The  addition  of  the 
words  "  subject  to  the  title  being  approved  of  by  our 
solicitor  "  could  *  not  affect  the  matter.  They  were  mere  [*  315] 
words  of  form  which  were  understood,  if  not  expressed, 
in  every  negotiation  and  contract  for  the  sale  of  land.  The  ven- 
dor was  always  bound  to  make  out  a  good  title,  and  unless  he 
did  so  the  })urchaser  was  not  bound  to  accept  it.  The  words, 
therefore,  were  mere  words  of  course.  Yet  the  Court  below  liad 
treated  them  as  if  they  formed  a  precise,  specific,  and  unaccus- 
tomed stipulation,  and  required  to  be  formally  assented  to,  and 
if  not  formally  assented  to,  the  contract  could  not  be  complete. 
That  was  not  the  way  in  which  they  were  treated  in  practice. 
Hudson  V.  Buck,  7  Ch.  D.  683 ;  47  L.  J.  Ch.  247,  did  not  justify 
the  purpose  for  which  it  was  cited  in  the  Court  below.  On  the 
contrary,  it  really  treated  those  words  as  tlie  necessary  accom- 
paniment of  any  negotiations  for  the  sale  of  an  estate,  without 
complying  with  which  (where  there  was  no  uuda  fides  or  un- 
reasonableness on  the  part  of  the  ])urcl)aser)  a  sale  could  not  be 
enforced.  No  mala  fides  existed  here,  nor  was  any  unreasonable 
objection  made.  DiiddcU  v.  Si/npsoti,  L.  P.,  2  Ch.  102;  36  L.  J. 
Ch.  70,  P((ye  v.  Eohinson,  3  Puss.  114,  and  Price  v.  Bi/er,  17 
Ves.  356;  11  P.  P.  102,  showed  that  even  if  there  had  been  some 
variations  of  terms  after  a  contract  had   been  really  made,  the 
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Court  would  still  enforce  performance  of  it;  and  Gordon  v. 
Mahoney,  13  Ir.  Eq.  ;38.>,  established  that  there  must  be  as  clear 
evidence  of  the  waiver  of  a  contract  as  of  tlie  making  of  it. 
Noble  V.  Ward,  L.  R.,  1  Ex.  117;  35  L.  J.  Ex.  81,  affirmed  on 
appeal,  L.  R,  2  Ex.  135;  36  L.  J.  Ex.  91,  No.  m,po>it,  following 
Moore  v.  Campbell,  10  Ex.  323;  23  L.  J.  Ex.  310,  proceeded  on 
that  principle.  And  even  as  to  leases,  where  a  first  lease  had 
been  granted,  and  then  a  second,  which  recited  the  surrender  and 
acceptance  of  surrender  of  the  first,  but  which  turned  out  to  be 
itself  inoperative,  it  was  held  that  the  first  remained  in  force. 
Where  there  was  a  concluded  and  complete  contract  it  could  not 
be  destroyed  by  anything  less  formal  than  itself.  Carolan  v.  Bra^ 
hazon,   3  J.  &  Lat.  201 ;  Vendors  and  Purchasers,  chap.  iv.   s.  ix. 

Mr.  H.  Fox  Bristowe,  Q.  C,  and  Mr.  Benjamin,  Q.  C.  (Mr. 
F.  W.  Bush  was  with  them),  for  the  respondents  :  — 

The  autliority  of  the  cases  cited  on  the  other  side  may 
[*  316]  be  *  admitted,  but  they  are  wholly  inapplicable  here. 
There  never  was  a  concluded  and  complete  contract  in 
this  case.  That  was  the  real  question  to  be  decided  iiere,  and  it 
must  be  decided  on  a  consideration  of  all  the  circumstances  of  the 
case.  Rossiter  v.  Miller,  3  App.  Cas.  1124,  p.  174,  post.  So  con- 
sidered it  was  clear  that  there  never  had  been  any  contract  of 
which  performance  could  be  directed. 

Mr.  Pearson  replied. 

The  Lord  Chancellor  (Earl  Cairns)  :  — 

My  Lords,  I  will  not  refer,  in  the  first  instance,  to  the  grounds 
upon  which  this  case  was  decided  by  the  Vice  Chancellor  and 
the  Court  of  Appeal,  but  I  will  ask  your  Lordships  to  observe 
what  the  facts  of  the  case  are  upon  which  you  have  now  to  form 
an  opinion.  My  Lords,  at  the  outset  I  must  say  that  I  recognize 
the  great  convenience  of  having  a  case  stated  frankly  and  fairly 
as  this  case  has  been,  upon  the  claim,  and  thereby  enabling  the 
Court,  without  the  parties  being  put  to  any  greater  expense,  to 
decide  upon  the  claim,  upon  a  demurrer  being  put  in,  whether  the 
plaintiff  has  a  case  in  respect  of  which  he  is  entitled  to  relief. 

This  is  an  action  for  specific  performance  of  a  contract.  It  is 
a  contract  for  the  sale  of  land,  and  the  plaintiff  must  show  two 
things :  he  must  show  that  there  is  a  contract  concluded  between 
the  parties,  and  that  there  is  a  note,  a  memorandum  in  writing, 
of   that   contract   sufficient   to   satisfy    the   requirements    of   the 
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Statute  of  Frauds.  The  second  requisite  in  this  case  he  proposes 
to  supply  through  the  medium  of  letters  which  pas.sed  between 
the  parties,  and  it  is  one  of  the  first  principles  applicable  to  a 
case  of  the  kind  that  where  you  have  to  find  your  contract,  or 
your  note  or  memorandum  of  the  terms  of  the  contract  in  letters, 
you  must  take  into  consideration  the  whole  of  the  correspondence 
which  has  pa.s.sed.  You  must  not  at  one  particular  time  draw  a 
line  and  say,  "  We  will  look  at  the  letters  up  to  this  point  and 
find  in  them  a  contract  or  not,  but  we  will  look  at  nothing  be- 
yond. "  In  order  fairly  to  estimate  what  was  arranged  and  agreed, 
if  anything  was  agreed  between  the  parties,  you  must  look  at  the 
whole  of  that  which  took  place  and  passed  between  them. 

*  The  first  two  letters  in  this  case  are  dated  the  4th  and  [*  317] 
the  6th  of  October.  In  the  first  of  them  Mrs.  Horne- 
Payne,  who  appears  to  have  been  entitled  to  freehold  property 
for  her  separate  use,  stated  that  she  was  willing  to  "  divide  the 
difference  "  between  an  ofi'er  which  had  been  made  to  her  and  the 
price  she  had  asked,  and  to  accept  the  sum  of  £.37,500  for  the  free- 
hold property,  mentioning  the  name  of  the  property.  Tike  answer 
was  in  these  words  :  —  [His  Lordship  read  it,  see  p.  156,  ante.'] 

Now  I  put  aside  these  last  words,  "  subject  to  the  title  being 
approved, "  for  separate  observation,  and,  putting  them  aside,  I 
should  say  that  if  these  two  letters  were  the  only  information 
which  your  Lordships  had  upon  the  subject  —  if  the  matter  had 
ended  here  as  it  began,  with  these  letters  —  I  should  have  been 
disposed  to  say  that  there  was  undoubtedly  evidence  of  a  con- 
cluded ctmtract  sufficient  to  satisfy  the  Statute  of  Frauds.  There 
is  property  named,  there  is  a  price  to  be  paid,  aiul  there  is  the 
name  of  the  vendor  and  of  the  purchaser.  And,  of  course,  stop- 
ping there  again,  the  words  which  I  have  read  would  imply  that 
the  purchase-money  was  to  be  paid  in  the  usual  way,  namely,  as 
soon  as  the  title  to  the  land  could  be  ])roduced  by  tlie  vendor  and 
a  conveyance  offered. 

But  the  case  does  not  stop  there,  and,  we  are  told,  partly  by 
the  statements  of  the  plaintiff"  and  partly  by  farther  letters  which 
passed,  very  much  more,  which  must  be  imported  into  the  case 
and  must  be  taken  along  with  the  letters  which  I  have  read. 
The  first  thing  we  are  told  by  the  plaintiff'  himself  is  this  :  that 
"  in  the  course  of  the  negotiations  which  resulted  in  "  these 
"  letters,   the  defendant  had  suggested  that  it  would  be  for  the 

VOL.  VI.  — 11 


162  CONTIIACT. 


No.  15.  —  Huflsey  v.  Home-Payne,  4  App.  Cas.  317,  318. 


mutual  convenience  of  herself  and  tlie  ])laintiff  that  tlie  i)ur- 
chase-money  should  he  iiaid  hy  insiabnents,  and  tlie  ])laintifi' 
ac([uiesced. "  Now  that  is  alleged  to  he  a  statement  of  a  term  of 
the  ajneement  arranged  outside  what  was  written,  hut  omitted  to 
he  mentioned  in  what  was  written.  I  look  u})on  tliis  more  as  a 
statement  that  it  had  heeu  agreed  hetween  them  that  there  should 
he  a  settlement  as  to  the  instalments  in  which  the  purchase- 
money  was  to  be  paid;  that  it  sh<juld  he  jjaid  hy  way  of  instal- 
ments, and  not  in  one  sum,  hut  that  it  should  he  a  subject  of 
settlement  what  were  to  he  the  instalments  in  which  the  money 
should  he  paid. 

And  that  seems  also  to  be  the  view  of  the  plaintiff,  be- 
[*81S]  cau.se  he  *  continues,"  Pursuant  to  this  suggestion,  she, 
shortly,  after  the  receipt  of  the  letter  of  the  6th  of  October, 
1876,  viz.  on  the  11th  of  October,  1876,  wrote  to  William  Weaver  " 
(the  agent  of  the  plaintiff),  "  reciuesting  him  to  meet  her  at  the 
office  of  Mr.  Crowdy,  her  solicitor,  on  the  f (allowing  day,  'to 
discuss  the  terms  of  payment,  etc.  ;  '"  that  is  to  say,  to  discuss 
the  subject  of  a  payment  to  be  made  by  way  of  instalments  and 
not  in  one  gross  sum  —  as  I  understand  it  —  to  arrange  the  instal- 
ments in  which  the  payment  was  to  be  made.  Then  the  plain- 
tiff continues:  "Accordingly,  on  tlie  12th  of  October,  1876,  the 
plaintiff  and  his  solicitor,  Mr.  Gas([uet,  and  the  said  Mr.  Weaver, 
called  upon  the  said  Mr.  Crowdy.  The  said  defendant,  however, 
failed  to  keep  her  appointment,  and  tlie  said  Mr.  Crowdy,  alle- 
ging that  he  knew  of  no  agreement  to  take  the  purchase-money  by 
instalments,  stated  that  nothing  less  than  the  immediate  pay- 
ment of  £10  per  cent,  of  the  purchase-money  by  way  of  deposit, 
and  the  payment  of  the  residue  tliere<jf  in  a  few  months  Mould 
be  accepted,"  that  is  to  say,  Crowdy  stood  upon  that  which  was 
written  in  those  two  letters.  Those,  said  he  (this  was  his  view), 
constitute  an  agreement  upon  which  we  may  rely  ;  we  hold  you 
to  them,  and  you  must  pny  the  purcha.se-nioney  in  one  sum, 
putting  aside  the  deposit,    and  on  the  usual  terms. 

But  was  that  the  view  of  the  appellant  ?  Certainly  not,  Itecause 
he  savs,  "  Meanwhile  the  plaintiff,  on  the  faith  of  the  under- 
standing that  the  purchase-money  should  be  paid  by  instalments, 
had  allowed  certain  arrangements  which  he  had  made  for  provid- 
ing the  purchase-money  at  once,  to  fall  througli.  Shortly  after 
the  last-mentioned  interview,  therefore,  in  the  belief  that  he  had 
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ill  this  respect  been  unfairly  treated  by  the  said  defendant,  he 
directed  his  solicitors  to  write,  and  they,  on  the  24th  of  October, 
1876,  wrote  to  the  said  Mr.  Crowdy,  that  as  he  stated  that  he 
C(nild  make  no  other  arrangement  for  payment  vi  the  purchase- 
money  except  10  per  cent,  down  as  a  deposit,  and  the  balance 
in  a  few  months'  time,  Mr.  Hussey  had  no  alternative  but  to 
decline  the  matter,  and  as  soon  as  Mr.  Crowdy 's  client  should 
be  prepared  to  treat  upon  the  footing  of  payment  by  instalments 
extending  over  about  three  years,  they  would  be  prepared  to  nego- 
tiate again  on  Mr.  Hussey 's  behalf.  " 

*  I  can  conceive  nothing  clearer  than  the  result  of  the  [*  319] 
statement  which  the  appellant  thus  makes.  There  were 
two  letters,  no  doubt,  but,  as  he  says,  both  I  and  the  vendor  were 
at  one  that  there  was  to  be  a  payment  of  the  purchase-money  by 
way  of  instalment;  we  had  not  agreed  what  those  instalments 
should  be.  I  was  ready  to  settle  them.  Your  solicitor  repudi- 
ated the  idea  that  there  were  to  be  instalments,  and  required 
immediate  payment  of  the  purchase-money.  Thereupon  I  said 
that  that  was  unfair,  and  I  was  not  ready  to  be  bound  by  any 
claim  of  that  kind,  and  that  I  would  "  decline  the  matter,"  whicli 
must  be  taken  to  mean  decline  the  arrangement  for  the  purchase, 
and  he  would  be  ready  to  treat,  or  to  "  negotiate  again  "  as  soon 
as  Mr.  Crowdy  "  should  be  prepared  to  treat  upon  the  footing  of 
payment  by  instalments.  "  Xow  this  is  not  a  matter  of  contro- 
versy upon  the  demurrer;  this  is  the  attitude  which  the  appel- 
lant assumed  at  the  time,  and  it  must  be  taken,  as  against  him, 
that  that  was  the  correct  view  of  the  facts  of  the  case  at  that 
moment. 

How,  then,  did  the  case  proceed  ?  Weaver,  his  agent,  saw 
Mrs.  Payne  and  she  wrote  to  him.  He  having  reminded  her  of 
the  understanding  about  the  instalments,  she  at  once  admitted  it, 
and  in  her  letter  said:—  [His  Lordship  read  the  letter].  Now, 
if  this  could  be  taken  as  a  memorandum  of  that  part  of  the  agree- 
ment which,  up  to  that  time,  never  liad  l)een  settled;  if  this  could 
be  taken  as  the  statement  of  what  was  wanting,  and  a  memoran- 
dum in  writing  of  the  manner  in  whicli  what  was  wanting  was 
to  be  supplied,  then  the  ilesideratum,  the  thing  which  was  omitted 
in  the  two  original  letters,  might  be  taken  as  supplied.  But  this, 
after  all  is  merely  a  statement  referring  the  appellant  to  the 
solicitor  of  the  respondent,    and  a  statement  of  what  she   had 
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desired  the  solicitors  to  do.  Therefore  we  must  look  at  what  the 
solicitor  did  under  those  instructions. 

Now  what  he  did  say  was  this?  He  wrote  to  the  solicitor  for 
the  appellant,  "  We  have  had  some  farther  communication  with 
our  clients  hereon,  and  are  authorized  to  state  to  you  that  they 
will  be  willing  to  carry  out  this  sale  upon  the  following  terms." 
And  then  he  gives  three  terms  with  regard  to  the  instalments. 
"This,"  (he  says)  "  we  believe  is  all  that  relates  to  the  money 
payments,  the  other  details  of  the  contract  we  can  settle. 
[*  320]  Let  us  *  hear  if  you  are  instructed  to  the  above  effect.  We 
should  add  that  this  only  binds  our  client  on  acceptance 
by  yours. "  Here,  again,  if  this  had  been  then  accepted,  you 
would  have  had  this  added  to  what  had  already  been  put  in 
writing,  and  you  would  have  had  the  agreement  completed  in 
the  way  required  to  complete  it.  But  was  this  accepted  ?  On 
the  contrary,  a  week  or  thereabouts,  a  fortnight,  I  think,  passes 
over.  Then  the  agent  of  the  appellant  calls  on  the  solicitor  for 
the  respondent,  and  in  place  of  accepting  the  terms  which  had 
been  put  in  writing,  puts  in  a  counter  proposal  —  a  counter  state- 
ment of  terms — headed,  "Proposal  by  Mr.  Thomas  Hussey  for 
the  purchase  of  the  freehold  property  known  as  the  Mornington 
estate,"  treating  it  again  as  still  a  matter  of  proposal.  He  pro- 
poses instalments  to  be  paid  in  a  different  way,  and  to  be 
accompanied  with  certain  provisions  for  partial  conveyance  as 
each  instalment  was  paid.  The  details  are  not  material.  "  Mr. 
Crowdy, "  he  says,  "  on  behalf  of  the  defendant,  went  carefully 
through  the  same,  and  verbally  agreed  thereto."  But  even  if 
that  had  been  so,  a  verbal  agreement  is  insufficient;  there  was 
no  writing  to  bind  Mr.  Crowdy  or  his  client  to  it. 

But  a  few  days  after  that  Mr.  Crowdy  writes,  and  in  place  of 
expressing  agreement  with  the  paper,  he  demurs  to  one  or  two  of 
the  provisions  in  the  counter  proposal,  and  speaks  of  one  serious 
error,  which  in  his  ill  state  of  healtli  he  had  omitted  to  notice. 
He  points  out  that  they  would  not  have  the  effect  which  he  would 
desire,  and  he  requires  a  change  in  the  proposal  to  be  made. 
There  was  no  completed  contract.  Crowdy  was  seized  with  ill- 
ness ;  he  afterwards  died,  and  nothing  was  done  in  the  way  of 
supplying  what  was  wanting. 

Now,  my  Lords,  the  conclusion  I  draw  from  that  is  this,  that 
we  have  here  the  appellant  himself  telling  us  that  the  two  origi- 
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nal  letters,  which,  if  you  took  them  alone  without  any  knowledge 
supplied  to  you  of  the  other  facts  of  the  case,  might  lead  you  to 
think  that  they  represented  and  amounted  to  a  complete  and  con- 
cluded agreement,  yet  really  were  not  a  complete  and  concluded 
agreement,  that  there  were  to  be  other  terms  which  at  that  time 
had  not  been  agreed  upon,  that  efforts  were  made  afterwards  to 
settle  those  other  terms,  and  that  these  eff'orts  did  not  result 
in  a  settlement  of  these  other  terms.  The  consequence 
*  therefore  of  the  whole  is,  that  it  appears  to  me  not  only  [*  321] 
that  there  is  no  note  in  writing,  accordincj  to  the  Statute 
of  Frauds,  of  that  which  was  a  completed  agreement  between  the 
parties,  but  that  there  was  in  point  of  fact  no  completed  agreement 
between  the  parties. 

My  Lords,  I  said  I  would  refer  to  the  grounds  upon  which  the 
case  was  decided  in  the  Courts  below.  The  Vice  Chaxcellok 
was  of  opinion  that  the  two  letters  constituted  a  completed  agree- 
ment, and  then  he  looked  to  see  whether  there  was  any  rescission 
of  that  completed  agreement,  and  he  was  of  opinion  that  there 
was  not.  As  to  that,  I  can  only  say  that  if  I  could  arrive  at  the 
conclusion  at  which  the  Vice  Chancellor  arrived,  that  the  two 
original  letters  constituted  a  completed  agreement,  I  should  be 
disposed  to  agree  with  him  and  say  — ■  at  all  events  I  should  be 
unwilling  to  decide  in  an  opposite  sense  —  that  there  was  no  rescis- 
sion standing  upon  a  memorandum  of  equal  authority  with  the 
letters.  But  from  what  I  have  said,  your  Lordships  will  under- 
stand that  I  cannot  find  that  there  was  originally  in  those  two 
letters  a  completed  agreement. 

The  Court  of  Appeal  reversed  the  Vice  Chancellor's  decision, 
and  dismissed  the  action,  but  upon  a  different  ground.  The  Court 
of  Appeal  held  that  the  second  of  what  I  have  called  the  first  tsvo 
letters,  introduced  in  the  last  words  of  it  a  new  term  by  stipulat- 
ing that  the  sale  was  to  be  subject  to  the  title  being  approved 
by  the  solicitors  of  the  purchaser.  The  Lords  Justices  were  of 
opinion  that  that  constituted  the  solicitors  the  arbiters  of  whether 
the  title  was  a  good  one  or  not,  and  that  the  vendor  had  not 
agreed  to  that  term,  making  the  solicitors  of  the  purchaser  the 
arbiters  of  that  question.  I  rather  infer,  from  the  judgments  of 
the  learned  Judges  of  the  Court  of  Appeal,  that  they  were  dis- 
posed to  look  with  doubt  upon  the  question  of  whether,  even 
without  this,  tliere  was  a  completed  agreement,  or  would  turn  out 
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to  be  a  completed  agreement  between  the  parties ;  but  they  were 
of  opinion  that  this  difficulty  was  sufficient  to  decide  the  case 
against  the  appellant. 

My  Lords,  I  have  not  desired  to  put  the  opinion  which  I  have 
oflered  to  your  Lordships  upon  that  ground,  and  I  should  doubt 
very  much  myself,  if  it  were  necessary  to  decide  it,  whether  the 

opinion  of  the  Court  of  Appeal  in  this  respect  could  be 
[*  322]   maintained.      *I  feel  great  difficulty  in  thinking  that  any 

person  could  have  intended  a  term  of  this  kind  to  have 
that  operation,  because,  as  was  pointed  out  in  the  course  of  the 
argument,  it  virtually  would  reduce  the  agreement  to  that  which 
is  illusory.  It  would  make  the  vendor  bound  by  the  agreement 
but  it  would  leave  the  purchaser  perfectly  free.  He  might 
appoint  any  solicitor  he  pleased, —  he  might  change  his  solicitor 
from  time  to  time.  There  is  no  directio  jJc^'sonarum ;  there  is  no 
appointment  of  an  arbitrator  in  whom  both  sides  might  be  sup- 
posed to  have  confidence.  It  would  be  simply  leaving  the  pur- 
chaser, through  the  medium  of  his  solicitors,  at  liberty  to  say 
from  caprice  at  any  moment,  we  do  not  like  the  title,  we  do  not 
approve  of  the  title,  and  therefore  the  agreement  goes  for  nothing. 
My  Lords,  I  have  great  difficulty  in  thinking  that  any  person 
would  agree  to  a  term  which  would  have  that  operation.  But  it 
appears  to  me  very  doubtful  whether  the  words  have  that  mean- 
ing. I  am  disposed  rather  to  look  upon  them,  and  the  case  which 
was  cited  from  Ireland  would  be  authority  if  authority  were 
needed  for  that  view,  I  am  disposed  to  look  upon  the  words  as 
meaning  nothing  more  than  a  guard  against  its  being  supposed 
that  the  title  was  to  be  accepted  without  investigation,  as  mean- 
ing in  fact  the  title  must  be  investigated  and  approved  of  in  the 
usual  way,  which  would  be  by  the  solicitor  of  the  purchaser.  Of 
course  that  would  be  subject  to  any  objection  which  the  solicitor 
made  being  submitted  to  decision  by  a  proper  Court,  if  the 
objection  was  not  agreed  to. 

Therefore,  my  Lords,  although  I  arrive  at  the  conclusion  at 
which  the  Court  of  Appeal  arrived,  I  desire  to  say  that  I  am 
unable  to  arrive  at  that  conclusion  upon  the  same  grounds,  but 
I  think  it  would  be  much  more  satisfactory  to  look  at  the  case 
upon  the  broader  ground.  I  think  there  was  here  no  concluded 
agreement  between  the  appellant  and  the  vendor,  and  therefore  I 
submit  to  your  Lordships  and  move  ycr^;  Lordships,  that  this 
appeal  should  be  dismissed  w\th  costs. 
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Lord  Selborne  :  — 

My  Lords,  I  am  of  the  same  opinion,  and  for  the  same  reasons, 
with  my  noble  and  learned  friend  upon  the  woolsack. 

I  cannot  agree  with  what  appeared  to  be  suggested  by 
part  of  *  the  appellant's  argument,  that,  because  two  let-  [*  323] 
ters  were  written,  by  which  the  conditions  required  by 
the  Statute  of  Frauds  would  have  been  satisfied,  if  there  were 
nothing  outside  tliose  letters  to  the  contrary,  therefore  there  is 
here  such  a  concluded  agreement  as  a  Court  of  Equity  ought 
specifically  to  perform,  without  regard  to  what  preceded,  or  what 
followed.  The  observation  has  often  been  made,  that  a  contract 
established  by  letters  may  sometimes  bind  parties  who,  when 
they  wrote  those  letters,  did  not  imagine  that  they  were  finally 
settling  the  terms  of  the  agreement  by  which  they  were  to  be 
bound ;  and  it  appears  to  me  that  no  such  contract  ought  to  be 
held  established,  even  by  letters  which  would  otherwise  be  suffi- 
cient for  the  purpose,  if  it  is  clear,  upon  the  facts,  that  there  were 
other  conditions  of  the  intended  contract,  beyond  and  besides 
those  expressed  in  the  letters,  which  were  still  in  a  state  of  nego- 
tiation only,  and  without  the  settlement  of  which  the  parties 
had  no  idea  of  concluding  any  agreement.  I  adhere  to  what  I 
said,  when  sitting  in  the  Court  of  Chancery,  in  the  case  of  Jcrvis 
V.  Berridgc,  L.  E. ,  8  Ch.  at  p.  360  ;  A1  L.  J.  Ch.  at  p.  523,  that 
the  Statute  of  Frauds  "  is  a  weapon  of  defence,  not  ofience, "  and 
"  does  not  make  any  signed  instrument  a  valid  contract  by  reason 
of  the  signature,  if  it  is  not  such  according  to  the  good  faith  and 
real  intention  of  the  parties ; "  and  I  think  it  especially  important 
to  keep  that  principle  in  view  when,  as  in  the  present  case,  it  is 
attempted  to  draw  a  line  at  one  point  of  a  negotiation,  conducted 
partly  by  correspondence  and  partly  at  meetings  between  the 
parties,  without  regard  to  the  sequel  of  the  negotiations,  wliich 
to  my  mind  plainly  shows  that  terms  of  the  intended  agreement, 
which  were  of  great  practical  importance,  and  were  so  regartleil 
on  both  sides,  then  remained  unsettled  and  were  still  the  sul)ject 
of  negotiation  between   them. 

Lord  Gordon  concurred. 

Order  aiypenled  ayainst  affirmed  ;  and  appeal  dismissed 
with  costs. 

Lords'  Journals,  1st  May,  1879. 
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ENGLISH   NOTES. 

The  words  "subject  to  the  title  being  approved  by  our  solicitor" 
came  up  for  decision  in  Hudson  v.  Buck  (1872),  7  Ch.  D.  683,  47  L.  J. 
Cli.  247,  38  L.  T.  oii,  26  W.  K.  190.  There  it  was  held  that  in  absence 
of  iiiulajides  or  unreasonableness  on  the  part  of  the  purchaser  or  of  his 
solicitor,  the  vendor  was  not  entitled  to  specific  performance  in  face  of 
disapproval  of  the  title  by  the  solicitor. 

In  Bristol,  &c.  A.  B.  C.  Comjmnij  v.  Magys  (1890),  44  Ch.  D.  616, 
59  L.  J.  Ch.  472,  Kay,  J.,  applied  the  principle  of  Hussey  v.  Home 
Payne  to  a  case  where  one  of  the  parties,  in  subsequent  correspondence, 
tried  to  introduce  a  new  term  into  what  but  for  this  would  have  ap- 
peared a  completed  agreement.  He  says:  "  Having  treated  the  two 
letters  as  part  of  an  incomplete  bargain,  it  would  be  most  inequitable 
to  allow  them  (the  plaintiffs'  solicitor.s)  to  say,  '  Although  we  thus 
treated  the  matter  as  incomplete  and  a  negotiation  onl}-,  yet  the  de-' 
fendant  had  no  right  to  do  so,  but  was  bound  by  a  complete  con- 
tract.'" The  reasoning  of  Kay,  J.,  is  criticised  by  Korth,  J.,  in 
Bellamy  v.  Dehenliam  (1890).  45  Ch.  D.  481.  The  real  question, 
after  all,  must  be,  did  the  earlier  letters  contain  in  themselves 
all  the  terms  agreed  on  at  the  time,  and  were  thus  written  with 
the  intent  of  binding  the  writers.  Yvy  on  Specific  Performance, 
3rd  ed.,  §  553. 

The  principle  of  the  rule  is  the  same  as  that  which  underlies  all 
those  cases  where  parol  evidence  is  admitted  notwithstanding  a  written 
document  purporting  to  embody  a  contract.  The  rule  of  English  law 
is  that  parol  eA'idence  is  not  admissible  to  vary  or  contradict  a  writ- 
ten instrument  containing  the  terms  of  a  contract.  Where,  how- 
ever, the  object  of  the  parol  evidence  is  to  .show  that  the  written 
instrujnent  was  not  intended  by  the  parties  to  be  the  record  of  a 
contract,  or  to  be  the  record  of  the  whole  contract,  it  is  admissible. 
For  instance :  — 

(1)  In  Pym  v.  Campbell  (1856),  6  El.  &  Bl.  370,  25  L.  J.  Q.  B.  277, 
a  condition  precedent  on  which  the  existence  of  an  alleged  contract  in 
writing  depended,  was  allowed  to  be  proved  by  parol. 

(2)  In  Wal-e  v.  Harrop  (1861-2),  6  H.  &  X.  at  p.  774,  30  L.  J.  Ex. 
273,  4  L.  T.  555,  9  W.  R.  788  (affirmed  in  Exch.  Chamber,  1  H.  &  C. 
202,  31  L.  J.  Ex.  451),  the  law  was  laid  down  by  Bramwell,  B.,  as 
follows:  (6  H.  &  X.  774),  "  It  should  be  borne  in  mind  that  a  written 
contract  not  under  seal  is  not  the  contract  itself  but  only  evidence,  — 
the  record  of  the  contract.  When  the  parties  have  recorded  their  con- 
tract, the  rule  is  that  they  cannot  alter  or  vary  it  by  parol  evidence. 
They  put  on  paper  what  is  to  bind  them,  and   so    make  the.  written 
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document  conclusive  evidence  between  them.  But  it  is  always  open  to 
tlie  parties  to  show  whether  or  not  the  written  document  is  the  binding 
record  of  the  contract."  In  Rogers  v.  Hadley  (1863),  2  H.  &  C.  227, 
32  L.  J.  Ex.  241,  9  L.  T.  292,  parol  evidence  was  allowed  to  prove  that 
a  writing  purporting  to  be  the  record  of  a  contract  signed  by  tlie  parties 
was  not  in  fact  intended  to  operate  as  a  contract.  The  principle  on 
which  the  decision  in  Pi/ni  v.  Campbell  and  Wal;e  v.  Harrop  rested  is 
reiterated  by  Bramwell,  B.,  as  follows:  "Where  the  parties  to  an 
agreement  have  preferred  to  set  down  the  agreement  in  writing,  they  can- 
not add  to  it  or  subtract  from  it,  or  vary  it  in  any  way  by  parol  evidence, 
otherwise  they  would  defeat  that  which  was  their  primary  intention  in 
committing  it  to  writing.  But  when  at  the  time  when  a  document,  which 
is  apparently  an  agreement,  was  signed,  the  parties  expressly  stated  that 
they  did  not  intend  it  to  be  the  record  of  any  agreement  between 
them,  though  this  is  a  conclusion  of  fact  which  a  jury  should  admit 
with  extreme  reluctance,  the  parties  would  not  in  such  a  case  be  bound 
by  the  document.  Whether  the  signature  is  or  is  not  the  result  of  a 
mistake  is  immaterial.  The  reasoning  proceeds  on  the  ground  that  the 
parties  never  intended  that  the  document  should  contain  the  terms  of 
an  agreement  between  them."  The  same  princii)]e  is  illustrated  by  the 
cases  of  Clever  v.  Klrkman  (1875),  24  W.  R.  159,  33  L.  T.  672. 

(3)  In  Jerrls  v.  Berridrje  (1873),  L.  R.,  8  Ch.  351,  42  L.  J.  Ch.  518, 
28  L.  T.  481,  21  W.  R.  395,  parol  evidence  was  allowed  to  prove  the 
real  contract,  collateral  to  the  contract  on  which  the  action  was  brought; 
although  there  was  a  document  purporting  to  embody  the  collateral 
agreement,  but  suppressing  some  of  the  terms  agreed  upon  between  the 
parties.  In  Stones'  v.  Doivler  (1860),  29  L.  J.  Ex.  122,  where  a  writ- 
ten proposal  was  assented  to  verbally  and  with  variation,  allowed  also 
verbally  by  the  offeror,  the  verbal  contract  was  held  to  be  binding. 
In  Ersklne  v.  Adeane  (1873),  L.  R.,  8  Ch.  756,  42  L.  J.  Ch.  835,  29 
L.  T.  234,  21  AV.  R.  802,  a  collateral  agreement  by  the  lessor  to  keep 
down  rabbits  was  allowed  to  l)e  proved  verbally  by  the  lessee.  See  also 
Anrjell  v.  Duke  (1875),  L.  R.,  10  Q.  B.  174,  44  L.  J.  Q.  B.  78,  32  L.  T.  25, 
320,  23  W.  R.  307,  548;  Clarke  v.  Coleman,  C.  A.,  from  Q.  B.  D.  1895. 

(4)  A  custom  of  a  locality,  trade,  or  market  may  be  i)roved  orally, 
provided  it  is  not  inconsistent  with  tlie  written  instrument.  Wuigles- 
vnrth  V.  Didlisoii  (1778),  Doiigl.  201,  1  Smith's  Lead.  Cas.  569; 
Humfreij  v.  Dale  (1857),  El.  Bl.  &  El.  1004;  Mckalls  v.  Merrj/  (1875), 
L.  R.,  7  H.  L.  530,  45  L.  J.  Ch,  575,  32  L.  T.  623,  23  W.  R  663; 
Turker  v.  Lhiger  (1883),  8  App.  Cas.  508,  52  L.  J.  Ch.  941,  49  L.  T. 
273,  32  W.  R.  40.  The  custom  or  usage  must  be  reasonable,  not  con- 
trary to  law,  well  known  (Cooke  v.  Eslielli//  (1887),  No.  13  of  "  Agency," 
2  r'.  C.  398,  12  App.  Cas.  271,  56  L.  J.  Q.  B.  505),  and  must  not  affect 
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the  intrinsic  validity  of  the  contract.  It  nnw,  ho\vev(!r,  vary  the 
mode  of  performance.  Rohliison  v.  ]\lolleU  (1875),  L.  R.,  7  H.  L.  802, 
44  L.  J.  C.  P.  302.  Evidence  of  custom  is  not  admissible  to  discharge 
a  party  already  liable  on  the  face  of  the  contract,  Mar/ee  v.  Atkinson 
(1837),  2  M.  &  W.  440,  but  is  admissible  to  charge  a  party  not  so 
liable.  Humfi-ey  v.  Dale,  supra ;  Jllyylns  v.  Senior  (1841),  8  M.  &  W. 
834. 

(5)  Parol  evidence  may  be  given  to  explain  the  customary,  special, 
or  technical  meaning  of  terms.  Smith  v.  JVilson  (1832),  3  B.  &  Ad. 
728 J  Hutton  v.  Warren  (1830),  1  M.  &  W.  466;  Grant  v.  Maddox 
(1846),  15  M.  &  W.  737,  10  L.  J.  Ex.  227;  Mfjers  v.  Sa.rl  (1860),  3 
El.  &  El.  306,  30  L.  J.  Q.  B.  9,  9  W.  R.  96;  Bon-es  v.  Shand  (1877), 
2  App.  Cas.  455,  40  L.  J.  Q.  B.  501,  30  L.  T.  857,  25  W.  R.  730. 

AMERICAN  NOTES. 

See  notes,  ante,  pp.  154,  155,  and  Brown  v.  .V.  Y.  Cent.  R.  Co.,  44  New  York, 
79 ;  Dietz  v.  Farrish,  79  New  York,  520  ;  Baker  v.  Lyman,  88  U.  C.  Q.  B.  408.  A 
contract  may  be  spelled  ont  from  contemporaneous  papers.  Rogers  v.  Smithy 
47  New  York,  324 ;  Draper  v.  Snow,  20  New  York,  :3:51 ;  75  Am.  Dec.  408  ; 
Hunt  V.  Llvermore,  5  Pickering  (Mass.),  395. 

The  principal  case  is  repoi-ted  iu  25  Moak's  Eng.  Kep.  561,  with  a  long  note,. 
but  no  American  case  exactly  in  point  is  cited. 
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(1877.) 

No.  17.  — EOSSITER  v.   MILLER. 

(1878.) 

IIULE. 

"Where  parties  agree  in  a  binding  manner  to  all  tlie 
terms  of  a  contract,  the  agreement  is  none  the  less  a  con- 
tract because  it  appears  from  the  terms  of  the  written 
agreement  or  otherwise,  that  the  parties  intend  to  embody 
the  terms  in  a  more  formal  contract ;  but  where  it  ap- 
pears that  the  drawing  up  and  signing  a  formal  contract 
was  contemplated  as  a  condition  precedent  of  the  final 
transaction  by  which  the  parties  were  to  be  bound,  there  is 
no  contract  until  this  is  done. 
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Winn  V.  Bull. 

7  Ch.  D.  29-32  (s.  c.  47  L.  J.  Ch.  139 ;  26  W.  II.  230). 

Agreement  'subject  to  Preparation  of  Formal  Contract.'  —  No  binding  Contract, 

By  a  written  agreement  the  defendant  agreed  with  the  plaintiff  to  take  [29] 
a  lease  of  a  house  for  a  certain  term  at  a  certain  rent,  "  subject  to  the 
preparation  and  approval   of  a  formal  contract."     No  other  conti'act  was 
ever  entered  into  between  the  parties  :  — 

Held,  that  there  was  no  final  agreement  of  which  specific  performance 
could  be  enforced  against  the  defendant. 

On  the  16tli  of  March,  1877,  the  plaintiff  and  defendant  entered 
into  and  signed  the  following  agreement  for  a  lease  of  a  freehold 
house  belonging  to  the  plaintiff :  — 

"An  agreement  entered  into  between  William  Winn  (the  plain- 
tiff) of  the  one  part,  and  Edward  Bull  (the  defendant)  of  the 
other  part  :  whereby  the  said  William  Winn  agrees  to  let  and  the 
said  Edward  Bull  agrees  to  take  on  lease  for  the  term  of  seven 
years  from  the  9th  day  of  May,  1877,  the  dwelling-house  and 
premises  known  as  '  Westwood,'  situate  in  the  Avenue,  Southamp- 
ton, as  the  same  were  lately  in  the  occupation  of  Mrs.  Sullivan,  at 
the  yearly  rent  of  £180,  the  first  year's  rent  to  be  allowed  to  the 
said  Edward  Bull  and  to  be  laid  out  by  him  in  substantial  repairs 
to  the  property.  This  agreement  is  made  subject  to  the  prepara- 
tion and  approv^al  of  a  formal  contract." 

No  formal  or  other  contract  was  ever  entered  into  between  the 
parties. 

The  plaintiff's  solicitor  subsequently  sent  the  defendant's  soli- 
citor a  draft  of  the  proposed  lease  containing  covenants  on  the 
part  of  the  defendant  to  keep  the  premises  in  repair. 

The  defendant  objecting  to  take  a  lease  in  this  form,  a  cor- 
respondence passed  between  the  parties,  whicli  resulted  in  tlie 
plaintiff  insisting  that  the  lease  should  remain  substantially  in  its 
original  form,  whereas  the  defendant  contended  that  its  terms 
were  contrary  to  the  intention  of  the  agreement,  and  he 
ultimately  *  refused  to  take  a  lease  at  all.  Tl\e  plaintiff  [*  '50] 
thereupon  brought  this  action  claiming  specific  performance 
of  the  agreement. 

In  his  statement  of  defence  the  defendant  relied  upon  the 
Statute  of  Frauds,  alleging  that  the  agreement    was  conditional 
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only,  and  that  no  final  agreement  for  a  lease  was  ever  reduced 
into  writing  or  signed  by  him  or  his  agent  within  the  meaning  of 
the  statute. 

The  plaintiff  then  joined  issue,  and  the  action  now  came  on  for 
trial. 

Chitty,  Q.  C,  and  Jolliffe,  for  the  plaintiff,  contended  that  the 
agreement  was  sufficiently  clear  in  its  terms ;  that  it  was  equiva- 
lent to  an  agreement  for  a  lease  containing  "  usual  covenants," 
which  would  include  a  covenant  to  repair ;  and  that  the  final 
clause  meant  nothing  more  than  that  the  parties  should  be  bound 
in  a  more  formal  manner.  They  referred  to  Rossiter  v.  Miller,  5 
Ch.  D.  648  (p.  174,  post),  Grossley  v.  3Iaycocl,  L.  R.  18  Eq.  180,  and 
Chinnock  v.  Maixhioness  of  Ely,  4:  D.  J.  &  S.  638. 

Eoxburgh,  Q.  C,  and  Maidlow,  for  the  defendant,  were  not  called 
upon. 

Jessel,  M.  K.  :  — 

I  am  of  opinion  there  is  no  contract.  I  take  it  the  principle 
is  clear.  If  in  the  case  of  a  proposed  sale  or  lease  of  an  estate 
two  persons  agree  to  all  the  terms  and  say,  "  We  will  liave  the 
terms  put  into  form,"  then  all  the  terms  being  put  into  writing 
and  agreed  to,  there  is  a  contract. 

If  two  persons  agree  in  writing  that  up  to  a  certain  point  the 
terms  shall  be  the  terms  of  the  contract,  but  that  the  minor  terms 
shall  be  submitted  to  a  solicitor,  and  shall  be  such  as  are  approved 
of  by  him,  then  there  is  no  contract,  because  all  the  terms  have 
not  been  settled. 

Now  with  regard  to  the  construction  of  letters  which  are  relied 
upon  as  constituting  a  contract,  I  have  always  thought  that  the 
authorities  are  too  favourable  to  specific  performance.  When  a 
man  agrees  to  buy  an  estate,  there  are  a  great  many  more 
[*  31]  stipulations  *  wanted  than  a  mere  agreement  to  buy  the 
estate  and  the  -amount  of  purchase-money  that  is  to  be  paid. 
What  is  called  an  open  contract  was  formerly  a  most  perilous  thing, 
and  even  now,  notwithstanding  the  provisions  of  a  recent  Act  of 
Parliament  —  the  Vendor  and  Purchaser  Act,  1874  —  no  prudent 
man  who  has  an  estate  to  sell  would  sign  a  contract  of  that  kind, 
but  would  stipulate  that  certain  conditions  should  be  inserted  for 
his  protection.  When,  therefore,  you  see  a  stipulation  as  to  a 
formal  agreement  put  into  a  contract,  you  may  say  it  was  not  put 
in  for  nothing,  but  to  protect  the  vendor  against  that  very  thing. 
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Indeed,  notwithstanding  protective  conditions,  the  vendor  has  not 
unfrequently  to  allow  a  deduction  from  the  purchase-money  to 
induce  the  jiurchaser  nut  to  press  requisitions  which  the  law  allows 
him  to  make. 

All  this  shows  that  contracts  for  purchase  of  lands  should 
contain  something  more  than  can  be  found  in  the  short  and 
meagre  form  of  an  ordinary  letter. 

When  we  come  to  a  contract  for  a  lease  the  case  is  still  stronger. 
When  you  bargain  for  a  lease  simply,  it  is  for  an  ordinary  lease 
and  nothing  more ;  tliat  is,  a  lease  containing  the  usual  covenants 
and  nothing  more ;  but  when  the  bargain  is  for  a  lease  which  is  to 
be  formally  prepared,  in  general  no  solicitor  would,  unless  actually 
bound  by  the  contract,  prepare  a  lease  not  containing  other  cove- 
nants besides,  that  is,  covenants  which  are  not  comprised  in  or 
understood  by  the  term  "  usual  covenants."  It  is  then  only  ra- 
tional to  suppose  that  when  a  man  says  there  shall  be  a  formal 
contract  approved  for  a  lease,  he  means  that  more  shall  he  put  into 
the  lease  than  the  law  generally  allows.  Now,  in  the  present  case, 
the  plaintiff  says  in  effect,  "  I  agree  to  grant  you  a  lease  on  certain 
terms,  but  subject  to  something  else  being  approved."  He  does 
not  say,  "  Nothing  more  shall  be  required  beyond  what  I  have 
already  mentioned,"  but  "  something  else  is  required "  which  is 
not  expressed.  That  being  so,  the  agreement  is  uncertain  in  its 
terms  and  consequently  cannot  be  sustained. 

The  distinction  between  an  agreement  which  is  final  in  its 
terms,  and  therefore  binding,  and  an  agreement  which  is  de- 
pendent upon  a  stipulation  for  a  formal  contract,  is  pointed  out  in 
the  authorities. 

*  I  will  take  only  one  of  them,  Chinnock  v.  Jlfarchioncss  [*  32] 
of  Elij.  There  Lord  Westbury  says,  4  D.  J.  &  S.  645,  646  : 
"  I  entirely  accept  the  doctrine  .  .  .  that  if  there  had  been  a  final 
agreement,  and  the  terms  of  it  are  evidenced  in  a  manner  to  sat- 
isfy the  Statute  of  Frauds,  the  agreement  shall  be  binding,  al- 
though the  parties  may  have  declared  that  the  writing  is  to  serve 
only  as  instructions  for  a  formal  agreement,  or  although  it  may  be 
an  express  term  tliat  a  formal  agreement  shall  be  ]irepared  and 
signed  by  the  parties."  Then  he  goes  on,  "  But  if  to  a  proposal  or 
offer  an  assent  be  given  subject  to  a  provision  as  to  a  contract, 
then  the  stipulation  as  to  the  contract  is  a  term  of  the  assent,  and 
there  is  no  agreement  independent  of  that  stipulation." 


174  GONTltAGT. 


No.  17.  —  Bossiter  v.  Miller,  3  App.  Cas.  1124. 


That  jiulgineut  of  Lord  Westbuky's  did  not  require  any  ap- 
proval, but  it  was  approved  of  by  the  Court  of  Appeal  iu  Itossiter 
V.  Miller. 

It  coines,  therefore,  to  this,  that  where  you  have  a  proposal  or 
agreenieut  made  iu  writing  expressed  to  be  subject  to  a  formal 
contract  being  prepared,  it  means  what  it  says;  it  is  subject  to 
and  is  dependent  upon  a  formal  contract  being  prepared.  When 
it  is  not  expressly  stated  to  be  subject  to  a  formal  contract  it 
becomes  a  question  of  construction,  whether  the  parties  inteuded 
that  the  terms  agreed  on  should  merely  be  put  into  form,  or 
whether  they  should  be  subject  to  a  new  agreement  the  terms  of 
which  are  not  expressed  in  detail.  The  result  is,  that  I  must 
hold  that  there  is  no  binding  contract  in  this  case,  and  there  must 
therefore  be  judgment  for  the  defendant. 

W.  J.  Rossiter,  George  Curtis  and  others,  Appellants,  v. 
Daniel  Miller,  Respondent. 

3  App.  Cas.  1124-1154  (s.  c.  48  L.  J.  Cli.  10;  39  L.  T.  173 ;  2G  W.  R.  865). 

Contract.  —  Offer.  —  Acceptance,  adding  Statement  of  Intention  to  send  Formal 
Agreement. —  Specific  Performance. 

[1124]  Several  persons  interested  iu  a  particular  piece  of  land  authorized, 
by  agreenieut  among  themselves,  one  of  their  number,  "VV.,  to  dispose 
of  it.  The  land  was  divided  into  lots  and  a  plan  of  the  lots  made,  and  certain 
conditions  on  which  the  laud  might  be  let  or  sold  were  piiuted  on  the  plan. 
M.,  an  intending  purchaser,  made  inquiries  of  W.  as  to  the  sale  of  certain 
lots.  W.  expressly  informed  him  that  he  must  purchase  subject  to  the  condi- 
tions stated  on  the  plan.  One  of  these  conditions  required  that  a  purchaser 
should  execute  a  contract  embodying  the  conditions.  M.  offered  to  purchase 
these  lots  at  a  price  which  he  named.  W.  promised  to  lay  his  offer  before 
"  the  proprietors  "  (without  naming  or  describing  them),  and  very  shortly 
afterwards  wrote  to  M.  that  he  had  done  so,  and  (stating  the  conditions)  that 
the  proprietors  had  accepted  his  offer  ;  adding,  that  in  reducing  the  price 
they  had  taken  into  consideration  his  intention  of  soon  building  on  the  land, 
an  intention  which  of  course  they  wished  to  encourage.  W.  added  that  he 
had  instructed  the  solicitors  to  forward  to  M.  the  agreement  for  purchase. 
There  was,  in  fact,  nothing  in  the  conditions  which  bound  a  purchaser  to 
build,  though  there  were  provisions  which  assumed  that  he  might  do  so,  and 
which  in  svich  a  case  regulated  the  mode  of  proceeding.  M.  wrote  back,  in 
answer  that  he  could  not  be  bound  to  build  at  any  given  time  or  at  all,  and 
that  the  subject  had  better  be  reconsidered,  unless  W.  was  prepared  to  leave 
him  to  do  as  he  might  think  best.  W.  replied  that  the  acceptance  of  the 
offer  was  without  condition,  and  that  M.  was  free  to  do  what  he  might  think 
best.     M.  afterwards  declined  to  complete  the  purchase  :  — 
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Held,  that  what  had  taken  place  by  the  correspondence  constituted  a  com- 
plete contract  between  the  parties ;  that  under  such  circumstances  the  execu- 
tion of  a  formal  deed  was  not  necessary ;  that  the  reference  to  it  in  W.'s 
letter  did  not  suspend  or  in  any  way  affect  the  contract ;  and  that  M.  was 
bound  specifically  to  perform  his  contract  of  purchase  :  — 

Held,  also,  that  the  dealings  between  the  parties  sufficiently  showed  the 
authority  of  W.  to  enter  into  the  contract ;  and,  farther,  that  the  description 
of  "  the  proprietors  "  for  whom  he  acted  was  sufficient. 

This  was  an  appeal  against  an  order  of  the  Court  of  Appeal 
which  had  reversed  a  previous  decision  of  the  Master  of  the 
EoLLS,  5  Ch.  D.  648  ;  46  L.  J.  Ch.  737. 

*  Rossiter  and  Curtis  were,  with  six  other  persons,  pro-  [*  1125] 
prietors  of  some  plots  of  land  near  Dorking,  in  Surrey. 
There  was  an  agreement  between  these  eight  persons  by  which 
Eossiter  and  Curtis  were  to  act  as  trustees  for  themselves  and  the 
rest  in  the  sale  of  the  land,  Init  the  trust  was  not  to  appear  on  the 
face  of  any  conveyance.  In  pursuance  of  this  agreement  the  land 
was  in  due  form  conveyed  to  Eossiter  and  Curtis.  Mr.  "White  (who 
was  also  one  of  the  eight  persons  interested)  was  a  land  agent,  and 
acted  as  such  in  the  disposal  of  the  land.  In  July,  1871,  the  land 
was  laid  out  in  lots,  and  a  plan  was  prepared  showing  the  lots. 
Eight  conditions  were  printed  on  this  plan.  The  first  condition  set 
forth  the  price  of  each  lot.  A  conveyance,  exclusive  of  stamp  duties, 
was  to  be  furnished,  with  a  title  commencing  from  the  30th  of  Octo- 
ber, 1797,  for  the  sum  of  £2  2s.  for  each  plot,  and  each  purchaser 
could  employ  his  own  solicitor,  paying  only  the  £2  2s.  for  the  ab- 
stract of  title.  The  second  related  to  the  dimensions  of  the  i^roperty  ; 
the  third  to  the  lines  on  whicli  the  fronts  of  any  intended  houses 
might  be  placed  ;  the  fourtli  to  fences  ;  the  fifth  described  the  sort 
of  buildings  that  might  be  erected  ;  the  sixth  prohibited  burning 
bricks  on  the  land ;  the  seventh  related  to  roads  and  bridges ;  and 
the  eighth  was  in  these  words :  "  Eacli  purcliaser,  on  completing 
his  purchase,  to  execute  a  deed  of  covenant  embodying  the  above 
rules  and  stipvilations,  and  providing  for  their  due  performance, 
mutually,  by  such  purchaser  and  the  vendors."  The  applications 
were  to  be  made  to  Messrs.  "White  &  Sons,  estate  agents,  Dorking, 
or  to  Messrs.  Hart  &  IMarten,  solicitors  there.  Then  came  the  fol- 
lowing :  "  Each  purchaser  will  be  required  to  sign  a  contract  em- 
bodying the  foregoing  conditions  and  providing  for  the  payment  of 
a  deposit  at  the  rate  of  10  per  cent  on  the  amount  of  the  purchase 
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money,  and  for  the  completion  of  the  purchase  at  the  expiration  of, 
not  exceeding,  two  months  from  the  date  of  the  contract.  The 
costs  of  such  contract  will  be  included  in  the  fixed  charge  for  the 
conveyance  provided  for  by  the  tirst  stipulation." 

In  April,  1875,  Miller  called  on  White  and  verl)ally  offered  to 
purchase  some  of  the  lots  for  <£1000,  and  was  then  informed  that 
he  must  purchase  under  the  conditions  printed  on  the 
[*  1126]  plan,  and  *  White  promised  to  lay  his  offer  before  the 
"  proprietors."  Their  names  were  not  mentioned.  He 
did  so  :  the  offer  was  accepted  at  a  meeting  on  the  21st  of  April, 
and  on  that  day  White  wrote  to  Miller  the  following  letter :  "  The 
proprietors  have  this  day  agreed  to  accept  your  offer  of  Saturday 
last,  conveyed  to  them  through  me,  viz.,  to  purchase  for  £1000, 
plots  33,  34,  and  35  on  the  original  estate  plan,  dated  July, 
1871,  and  lot  1  in  tlie  sale  particulars  of  August,  1873,  subject  to 
the  conditions  and  stipulations  printed  on  the  plan  first  named. 
It  was  taken  into  consideration  by  them,  in  reducing  the  published 
price,  that  you  intended  building  at  once,  which  of  course  they 
wish  to  encourage.  I  have  requested  Messrs.  Hart  &  Marten  to 
forward  you  the  agreement  for  purchase.  Will  you  please  elect 
whether  to  take  the  title,  or  employ  your  own  solicitor  ? " 

On  the  22nd  of  April  the  defendant  wrote  this  answer :  "  I  am 
in  receipt  of  fours  of  yesterday's  date  in  which  you  say,  '  It  was 
taken  into  consideration  by  them  in  reducing  the  published  price 
that  you  intended  building  at  once,  which  of  course  they  wish  to 
encourage.'  I  cannot  be  bound  to  build  at  any  given  time,  or  at 
all ;  therefore,  as  you  say  the  reduction  in  price  was  in  consequence 
of  your  understanding  that  I  should  build  at  once,  the  offer  had 
better  be  reconsidered,  unless  you  are  prepared  to  leave  me  at 
liberty  to  do  as  I  may  think  best." 

On  the  same  day  White  replied,  "  Mine  to  you  of  yesterday's 
date  was  not  intended  to  convey  a  conditional  acceptance  of  your 
offer  therein  defined.  I  gathered  from  your  remarks  that  you 
intended  to  build  shortly,  but  it  is  not  the  wish  of  the  proprietors 
or  myself  to  bind  you  in  any  way  to  do  so.  In  developing  an 
estate  like  this,  every  house  that  is  built  increases  the  value  of  the 
remaining  land.  This  I  laid  before  the  proprietors.  Your  offer,  I 
take  to  be  based  simply  on  the  stipulations  of  July,  1871,  so  that,  in 
your  own  words,  '  you  are  at  liberty  to  do  as  you  may  think  best.'  " 

Shortlv   afterwards    the    defendant    informed   White    that    he 
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should  not  employ  a  separate  solicitor.  On  the  oOth  of  April 
Messrs.  Hart  &  Marten,  the  solicitors  of  the  owners,  sent  the  de- 
fendant a  formal  agreement  with  a  letter,  asking  him  to  return  it 
signed,  with  a  cheque  for  £100  deposit.  On  the  3rd  of 
May  the  *  defendant  returned  the  agreement  unsigned,  [*  1127] 
with  a  letter  declining  to  do  anything  more  as  to  the  pur- 
chase of  the  land,  but  offering  to  pay  any  reasonable  charges  for 
the  trouble  incurred. 

After  some  correspondence,  in  whicli  Messrs.  Hart  insisted  that 
Miller  had  entered  into  a  valid  contract  for  the  purchase  of  the 
land,  proceedings  were  taken  to  enforce  performance  of  the  agree- 
ment. Miller  put  in  a  demurrer  on  the  ground  that  it  did  not 
appear  by  the  statement  of  claim  that  the  alleged  agreement  or 
any  note  or  memorandum  thereof  was  ever  signed  by  him  or  by 
any  person  authorized  on  his  behalf.  The  case  was  tried  before 
the  Master  of  the  Rolls,  who  gave  judgment  for  the  plaintiffs. 
On  appeal  the  Lords  Justices  reversed  his  decision,  thinking  that 
no  sufficient  contract  had,  been  executed.  This  appeal  was  then 
brought. 

Mr.  Davey,  Q.  C,  and  Mr.  Carson,  for  the  appellants  :  — 

There  was  a  complete  contract  constituted  here.  The  conditions 
printed  on  the  plan  were  those  to  which  a  purchaser  was  required 
to  agree.  They  were  fully  communicated  to  Mr.  Miller  bv  Mr. 
White  when  the  offer  to  purchase  was  made.  Xo  objection  was 
then  or  afterwards  made  to  these  conditions.  The  acceptance  of 
the  offer  here  in  no  way  whatever  varied  the  terms  of  the  condi- 
tions printed  on  the  plan.  The  mention,  in  the  8th  condition,  of 
executing  "a  deed  of  covenant  embodying  the  above  rules  and 
stipulations,"  did  not  prevent  a  complete  contract  from  being 
constituted,  even  though  such  a  formal  deed  sliould  not  be  exe^ 
cuted.  It  is  settled  law  that  if,  in  the  correspondence  between  the 
parties,  a  clear  contract  can  be  found,  the  execution  of  a  formal 
instriiment  declaring  that  contract,  which  instrument  could  then 
only  repeat  the  terms  agreed  oh  in  the  correspondence,  is  not 
necessary.  Here  the  letters  did  fully  constitute  a  contract,  and 
were  signed  by  the  parties  entitled  to  make  it. 

r>ut  then  it  is  said  that  there  is  nothing  to  show  that  ^Ir.  White 
was  the  agent  of  the  vendors,  authorized  to  make  the  contract. 
The  affidavits  in  the  case  leave  no  doubt  upon  that  point. 
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As  to  the  other  point,  that  the  persons  designated  as  the  "  pro- 
prietors "  ought  to  have  been  named,  it  is  clear  that  naming  them 
is  not  a  legal  requisite  in  a  case  like  this,  wliere  the  per- 
[*  1128]  son  who  is  *  their  agent  (and  here  he  happened  to  be  one 
of  the  body  of  persons  really  interested)  acts  on  their 
l)art  and  with  their  assent,  and,  until  it  is  sought  to  get  rid  of 
the  contract,  never  has  his  authority  questioned. 

Peek  V.  The  North  Staffordshire  Railway  Company,  10  H.  L.  C. 
473,  No.  6  of  "  Carrier,"  5  K.  C.  286  ;  Sviith  v.  Wehster,  3  Ch.  D.  49  ; 
45  L.  J.  Ch.  430, 528  ;  Honyman  v.  Marryatt,  6  H.  L.  C.  112  ;  26  L.  J. 
Ch.  619 ;  Fo%vle  v.  Freeman,  9  Ves.  351 ;  7  E.  R.  219 ;  Kennedy  v. 
Lee,  3  Mer.  441  ;  17  R.  R.  110;  Thomas  v.  Deriiuj,  1  Keen,  729; 
Glenyall  v.  Barnard,  1  Keen,  769;  nom.  Genyallv.  Thynnc,2  H. 
L.  C.  131 ;  Skinner  v.  M'Dowall,  2  De  G.  &  Sm.  265 ;  17  L.  J.  Ch. 
347;  Crossley  v.  Maycock,  L.  R.,  18  Eq.  180;  43  L.  J.  Ch.  379; 
liidgway  v.  Wharton,  6  H.  L.  C.  238  ;  27  L.  J.  Ch.  46  ;  Bonnevjell  v. 
Jenkins,  8  Ch.  D.  70  ;  47  L.  J.  Ch.  758 ;  Benjamin  on  Contracts, 
p.  164;  Hood  v.  Barrington,  L.  R.,  6  Eq..  218  ;  Sale  v.  Lambert,  L. 
R.,  18  Eq.  1  ;  43  L.  J.  Ch.  470  ;  Potter  v.  Bufeld,  L.  R.,  18  Eq.  4; 
43  L.  J.  Ch.  472  ;  Commins  v.  Scott,  L.  R.,  20  Eq.  11 ;  44  L.  J.  Ch. 
563 ;  Beer  v.  London  and  Paris  Hotel  Company,  L.  R.,  20  Eq.  412  ; 
Catling  v.  King,  5  Ch.  D.  660  ;  46  L.  J.  Ch.  384 ;  Brogden  v.  The 
Metropolitan  Pailway  Company,  2  App.  Cas.  666,  (No.  9,  p.  94, 
ante) ;  3Ieynell  v.  Surtees,  3  Sm.  &  Cxiff.  101;  25  L.  J.  Ch.  257; 
Marvin  v.  Wallis,'o  El.  &  Bl.  726,  and  C/rmnockv.  The  Marchioness 
of  Ely,  4  De  G.  J.  &  S.  638 ;  34  L.  J.  Ch.  399,  were  cited  and  com- 
mented on. 

Mr.  Chitty,  Q.  C,  and  Mr.  Phear,  for  the  respondent :  — 

There  was  no  perfect  contract  entered  into  in  this  case.  No 
deed  of  covenant  was  ever  executed,  —  none  was  ever  drawn  up 
and  presented  to  the  respondent  for  execution.  Yet  the  8th  article 
of  the  conditions  expressly  required  such  a  deed  to  be  executed, 
"  embodying  the  rules  and  stipulations,  and  providing  for  that  due 
])erformance  mutually  by  the  purchaser  and  the  vendors"  AVith- 
out  that  deed,  any  correspondence  that  took  place  between  the 
parties  was  mere  treaty  and  negotiation.  And  another  portion  of 
the  same  8th  condition  even  more  peremptorily  required  this 
to  be  done,  for  the  words  were,  "  Each  purchaser  will  be 
[*  1129]    *  required  to  sign  a  contract  embodying  the   foregoing 
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conditions,  and  providing  for  the  payment  of  a  deposit,"  &c. 
In  such  a  case  as  this,  it  was  impossible  to  say  that  these  abso- 
lute requirements  for  executing  a  formal  contract  were  to  be 
surperseded  by  a  correspondence  by  letter,  in  which  one  party 
referred  to  what  had  been  verbally  proposed,  and  the  other  did 
not  object  to  his  statements.  But  here,  in  fact,  an  objection 
was  made,  for  the  letter  of  the  21st  of  A])ril  written  by  Mr.  White 
did  introduce  a  new  stipulation,  one  which  had  never  been 
mentioned  in  the  printed  conditions,  and  which  new  stipulation 
was  instantly  rejected  by  the  respondent.  The  introduction  of 
that  new  stipulation  and  its  rejection  threw  open  the  whole  nego- 
tiation, and  after  that,  nothing  could  satisfy  the  conditions  marked 
on  the  plan  short  of  the  execution  of  that  formal  contract  and 
covenant  which  those  conditions  required.  All  the  cases  where 
there  were  ordinary  negotiations  commenced  and  carried  on  be- 
tween the  parties  by  mere  letters,  were  quite  inapplicable  here,  for 
here  the  negotiations  themselves  began  by  a  distinct  reference  to  the 
conditions  printed  on  the  plan,  and  no  arrangement  between  the 
parties  could  be  valid  without  a  complete  observance  of  the  terms 
of  those  conditions. 

The  cases  referred  to  on  the  other  side  were  discussed,  and 
Chinnock  v.  The  Marchioness  of  Ely  was  especially  relied  on,  and 
in  addition  Winn  v.  Bull,  No.  16,  p.  171,  ante,  7  Ch.  D. 
29;  47  L.  J.  Ch.  139,  I^Mton  v.  Cole,  1  De  G.  &  J.  287,  and 
Thomas  v.  Bro'wn,  1  Q.  B.  D.  714;  45  L.  J.  Q.  B.  811,  were 
cited. 

There  was  here  no  sufficient  proof  of  the  authority  of  White. 
And  then,  too,  the  description  of  "  proprietors"  was  not  a  sufficient 
description  of  the  persons  with  whom  the  supposed  contract  was 
said  to  be  made. 

Mr.  Davey  replied. 

The  Lokd  Chancellor  (Lord  Cairns)  :  — 

My  Lords,  after  a  careful  and  anxious  consideration  of  this 
case,  I  regret  to  say  that  I  am  not  able  to  look  at  it  in  the  point 
of  view  in  which  it  has  presented  itself  to  the  learned  Judges  of 
the  Court  of  Appeal. 

My  Lords,  the  appeal  arises  in  an  action  for  specific 
performance,  *  brought  by  the  vendors  of  certain  property   [*  1130] 
against  the  purchaser;  and  in  that  action  three  questions 
have  been  raised,  one,  which  I  will  call  the  principal  question, 
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and  two  others,  wliich  are  to  some  extent  suljordinate.  The 
principal  one,  the  main  question  in  the  case,  is,  whether  there 
was  in  point  of  fact  a  concluded  contract  between  the  parties ; 
and  the  two  subordinate  questions  are,  whether  in  the  view  of 
the  enactment  of  the  Statute  of  Frauds,  the  vendors  were  suffi- 
ciently described  in  writing  by  the  term  "proprietors;"  and 
secondly,  whether  the  person  who  affected  to  act  as  agent  for  the 
vendors  had  authority  to  bind  them.  My  Lords,  those  being  the 
three  questions  which  have  been  raised,  it  was  upon  the  first  of 
them  that  the  case  was  determined  by  the  Court  of  Appeal. 
Their  Lordships,  all  of  them,  as  I  understand,  thought  that  there 
was  no  contract  actually  concluded  in  the  case.  Lord  Justice  James 
said,  that  in  his  opinion  it  was  not  a  question  of  the  Statute  of 
Frauds,  but  a  question  of  whether  there  was  any  contract ;  and 
Lord  CoLEEiDGE  and  Lord  Justice  Baggallay  both  founded  their 
decisions  upon  a  case  decided  by  the  late  Lord  Westbury,  the 
case  of  Chinnock  v.  The  Marchioness  of  El//,  the  decision  in  which 
was  that  there  was  no  contract.  Therefore  I  understand  that,  as 
I  have  said,  all  the  learned  Judges  in  the  Court  of  Appeal  pro- 
ceeded on  the  principle  that  in  the  present  case  no  contract  had 
been  actually  concluded. 

Now,  my  Lords,  in  order  to  consider  that  first  question,  I  will 
remind  your  Lordships  that  there  was  here  a  certain  property  in 
the  county  of  Surrey  which  had  been  bought  by  some  persons, 
eight  in  number,  upon  a  speculation  with  the  view  of  re-selling 
it,  and  they  had  the  property  conveyed  to  two  of  their  number, 
entering  at  the  same  time,  or  just  before,  into  an  agreement 
amongst  themselves  as  to  the  manner  in  which  the  speculation 
should  be  conducted.  The  property  was  to  be  vested  as  regards 
the  legal  estate  in  two  of  the  number,  but  there  was  to  be  no 
notice  of  the  trust  put  upon  the  title.  The  two  were  to  have, 
upon  the  title,  the  power  of  leasing  and  of  selling,  but,  as  be- 
tween them  and  the  other  proprietors,  they  were  not  to  lease  or 
sell  without  the  sanction  of  their  co-proprietors,  and  that  sanction 

was  to  be  given  by  the  majority,    and    meetings  were 
[*  1131]  to  be  held,  five  of  *  the  number  constituting  a  meeting, 

and  the  questions  being  decided  by  the  majority  of  the 
meeting. 

My  Lords,  they  then  took  a  course  which  is  not  unusual  in 
such  cases.     As  the  object  was  to  sell  in  lots  of  considerable  size. 
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they  had  a  map  of  the  property  prepared  for  circulation,  and  they 
had  printed  upon  the  map  certain  terms  and  conditions  upon 
which  the  sales  were  to  be  made.  I  must  call  your  Lordship's 
attention  particularly  to  the  nature  of  those  terms.  They  com- 
mence in  this  way  :  "  The  following  are  the  conditions  of  sale;  " 
that  is  the  introduction  to  the  statement  of  tliem.  "  The  Hollo- 
way  Estate,  Dorking,  is  situated  about  half  a  mile  south  of  the 
town,  and  about  one  mile  from  its  railway  stations  on  the  South 
Eastern  and  South  Coast  lines.  "  Then  it  speaks  of  the  site,  of 
the  supply  of  water,  and  of  the  drainage.  It  speaks  then  of  the 
roads,  and  that  it  uses  the  term  "  proprietors  "  to  denote  the 
owners  of  the  property  who  are  offering  it  for  sale.  The  first 
head  of  the  conditions  is  as  to  the  price  of  the  plots,  and  that 
states,  "  The  price  of  each  plot,  including  the  timber  growing 
thereon,  is  marked  on  the  map.  The  proprietors  will  furnish  a 
conveyance,  exclusive  of  stamp  duties,  with  a  title  commencing 
from  October  30th,  1797,  for  the  sum  of  £2  2s.  for  each  plot; 
this  to  include  the  lithographed  abstract,  the  deed  of  covenant 
embodied  in  the  conveyance,  and  the  contract  hereinafter  men- 
tioned ;  but  should  two  or  more  pieces  be  purchased  by  one  per- 
son, they  shall  for  this  purpose  be  considered  as  one  plot.  Should 
any  purchaser  prefer  employing  his  own  solicitor,  he  can  do  so 
at  his  own  expense,  paying  the  vendor's  solicitor  the  sum  of  £2 
2s.  for  the  abstract  of  title :  "  a  stipulation  which  is  unusually 
detailed  with  regard  to  the  title  and  the  expense  which  a  pur- 
chaser would  incur  in  obtaining  the  title  which  was  ofteretl  to 
him. 

Tlien  there  is  a  second  head  as  to  the  dimensions  of  the  plots, 
a  third  as  to  building  lines,  and  where  fences  are  to  be  erected, 
a  fourth  as  to  fences,  a  fifth  as  to  the  value  of  buildings  to  be 
put  upon  the  plots,  a  sixth  as  to  forbidding  brick-making,  a 
seventh  reserving  certain  rights  as  to  the  control  of  tlie  roads  and 
the  drainage,  and  then  an  eighth  in  which  again  tliere  is  a  return 
to  tlie  question  of  title  and  conveyance:  "Deed  of  Covenant;" 
"  Each  purchaser,  on  completing  his  purchase,  to  execute 
a  deed  of  *  covenant  embodying  the  above  rules  and  [*  1132] 
stipulations,  and  providing  for  their  due  performance 
mutually  by  such  purchaser  and  the  vendors.  Applications  to 
purchase  to  be  made  on  and  after  the  26th  day  of  August  next, 
to  ]\Iessrs.  White  &  Sons,  estate  agents,  Dorking,  or  to  Messrs. 
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Hart,  Hart,  &  Marten,  solicitors,  Dorkini^f. "  Tlieii,  "  In  the  event 
of  more  than  one  ajiplication  being  made  during  tlie  first  day's 
sale,"  it  provides  who  should  be  the  purchaser,  and  then  it  con- 
cludes with  this  sentence  :  "  Each  purchaser  will  be  required  to 
sign  a  contract  embodying  the  foregoing  conditions,  and  providing 
for  the  payment  of  a  deposit  at  the  rate  of  £10  per  cent,  on  the 
amount  of  the  purchase-money,  and  for  the  completion  of  the 
purchase  at  the  expiration  of  not  exceeding  two  months  from 
the  date  of  the  contract.  The  costs  of  such  contract  will  be 
included  in  the  fixed  charge  for  the  conveyance  provided  by 
the  first  stipulation.  " 

I  pause  there  for  the  purpose  of  pointing  out  to  your  Lordships 
that  in  these  conditions  there  are  to  be  found  the  terms  —  and 
the  detailed  terms  —  of  a  contract,  such  as  might  reasonably  be 
expected  to  be  proposed  with  regard  to  sales  of  plots  of  land  of 
this  description.  There  is  no  doubt  a  stipulation  that  the  pur- 
chaser would  be  required  to  sign  a  contract  embodying  these 
conditions.  That  is  an  obvious  and  natural  term,  because  the 
contemplation  is  that  persons  will  come  in  and  will  make  offers  of 
the  price  which  is  required  for  the  plots,  and  at  that  point  the 
persons  so  offering  will  not  be  bound  by  anything ;  it  will  be 
necessary  to  bind  them,  and  therefore  they  are  told,  beforehand, 
that  at  the  time  when  their  offer  is  accepted,  or  along  with  the 
acceptance  of  it,  the  matter  will  not  be  allowed  to  rest  in  dubio, 
or  without  legal  obligation,  but  that  they  will  be  required  to  sign 
something  which  will  bind  them.  But  they  are  also  told  what 
they  will  be  required  to  sign ;  it  will  not  be  a  contract  at  the 
arbitrium  of  the  vendors,  not  a  contract  the  terms  of  which  they 
do  not  know,  not  a  contract  the  provisions  of  which  they  will 
see  for  the  first  time  when  it  is  offered  to  them  to  sign,  but  a 
contract  as  to  which  the  vendors  are  content,  beforehand,  to  bind 
and  oblige  themselves  that  it  will  assume  the  shape  of  these 
stipulations,  and  no  other  shape.  That  is  what  is  stated  to  the 
purchasers  by  this  printed  form  of  conditions. 

That  being  the  scheme  by  which  this  jiroperty  was 
[*  1133]  offered  to  *  the  public,  I  have  only  to  say  that  it  appears 
that  some  sales  were  made  in  the  year  1871  as  to  which 
no  question  arises,  and  some  more  in  the  year  1873,  but  in  the 
year  1875  there  was  still  some  part  of  the  property  unsold.  It 
was  in  that  year  that  the  present  respondent  made  an  offer,  to 
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which  I  am  about  to  refer,  for  one  or  more  of  the  plots  of  the 
unsold  land.  The  manner  in  which  the  offer  was  made  is  detailed 
in  an  affidavit,  and  there  appears  to  be  no  controversy  as  to  that 
part  of  the  case.  Mr.  White,  who  I  may  say  here  was  acting  as 
the  agent  of  the  vendors  —  not  their  agent  with  plenipotentiary 
powers,  but  their  agent  as  a  surveyor  for  the  purpose  of  receiving 
offers  and  communicating  with  intending  purchasers  —  says  in 
his  affidavit:  "In  the  month  of  March,  1875,  the  defendant" 
(that  is  the  respondent)  "  personally  made  an  application  to  me 
at  my  office  at  Dorking  with  regard  to  purchasing  part  of  the  said 
estate,  and  on  the  16th  of  the  said  month  he  was  furnished  with 
a  copy  of  the  aforesaid  plan  of  July,  1871  "  (that  is  the  map  with 
conditions  to  which  I  have  referred).  ''  On  or  about  the  17th  day 
of  April,  1875,  the  defendant,  accompanied  by  his  daughter  and 
his  son-in-law,  Mr..  Eoslyn,  called  upon  me  at  my  said  office  in 
Dorking,  and  then  and  there  verbally  offered  to  purchase  the 
said  plots  numbered  33,  34,  and  35  on  the  aforesaid  plan  of  July, 
1871,  and  also  the  lot  No.  1  on  the  said  plan  of  August,  1873,  at 
the  price  of  £1000.  I  pointed  out  to  the  defendant,  at  the  same 
time  and  place,  that  he  must  purchase  subject  to  the  conditions 
and  stipulations  printed  on  the  said  plan  of  July,  1871,  a  copy  of 
which  had  been  furnished  to  him  as  aforesaid,  and  I  promised 
him  to  lay  his  offer  before  the  said  proprietors.  To  the  best  of 
my  recollection  and  belief,  the  offer  was  made  in  the  following 
words :  —  The  defendant,  addressing  his  said  son-in-law,  said, 
'  Shall  I  make  ]\Ir.  Wliite  an  offer  at  once  or  write  ?  '  and  on  Mr. 
Eoslyn  replying,  'Make  it  at  once,'  he  accordingly  did  so." 
That,  of  course,  was  a  verbal  offer,  which  would  not  become  bind- 
ing upon  him  until  some  writing  had  passed,  but  it  was  an  offer 
as  to  the  terms  of  which  there  is,  I  believe,  no  controversy.  It 
was  an  offer  which,  after  the  statement  of  Mr.  White  as  to  the 
way  in  which  it  was  made,  must  be  taken  to  be  an  offer  of  £1000 
for  these  particular  plots  on  the  terms  and  conditions  in  the 
printed  paper  of  July,  1871. 

*That  offer  having  been  made  Mr.  White  submitted  [*1134] 
it  to  a  meeting  of  the  persons  beneficially  interested  (I 
will  refer  presently  to  the  fact  as  to  who  were  present),  and  hav- 
ing received  the  authority  of  that  meeting  to  accept  the  offer,  lie 
wrote  a  letter  to  the  respondent  on  the  21st  of  April,  1875,  in 
these   words :  "  Holloway  Farm   Estate.  —  Dear  Sir,  —  The  pro- 
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prietors  have  this  day  agreed  to  accept  your  offer  of  Saturday  last 
conveyed  to  tliem  through  me,  viz.  :  "  —  and  then  he  rehearses 
the  offer  —  "  to  purchase  for  £1000  plots  33,  34,  and  35  on  the 
original  estate  plan,  dated  July,  1871,  and  lot  1  in  the  sale  par- 
ticular of  August,  1873,  subject  to  the  conditions  and  stipulations 
jn-inted  on  the  plan  first  named.  It  was  taken  into  consideration 
by  them  in  reducing  the  published  price  that  you  intended  build- 
ing at  once,  which  of  course  they  wish  to  encourage.  I  have 
requested  Messrs,  Hart  and  Marten  to  forward  you  the  agreement 
for  purchase.  Will  you  please  elect  whether  to  take  the  title  or 
to  employ  your  own  solicitor.  I  may  add  that  the  water  com- 
pany will  lay  on  their  main  as  soon  as  you  re(|uire  their  water 
h)r  building  purposes. "  I  will  put  aside  for  the  moment  the 
mention  here  that  it  had  been  taken  into  consideration  by  the 
proprietors  in  reducing  the  published  price,  that  Mr.  Miller 
intended  building.  That  introduced  an  element  which  became 
the  subject  of  another  letter.  Putting  that  aside,  your  Lordships 
have  here  a  rehearsal  or  repetition  by  the  writer,  Mr.  White,  of 
the  terms,  stating  the  price,  stating  the  property  to  be  purchased, 
and  stating  that  the  purchase  was  made  subject  to  the  conditions 
and  stipulations  printed  upon  the  plan  of  July,  1871.  My  Lords, 
taking  that  in  connection  with  that  plan  it  is,  so  far  as  this  letter 
is  concerned,  an  acceptance  by  the  vendors,  and  if  Mr.  White 
was  their  authorized  agent,  then  an  acceptance  by  their  authorized 
agent,  in  writing,  of  an  offer  clear  and  distinct,  upon  the  terms 
of  that  paper;  and,  so  far  as  the  vendors  were  concerned,  I  am 
at  a  loss  to  conceive  any  words  which  could  more  clearly  or  dis- 
tinctly have  expressed  the  form  of  agreement  by  which  they  were 
content  to  be  bound. 

Mr.  White  adds  this :  "  T  have  requested  Messrs.  Hart  &  Marten 
to  forward  you  the  agreement  for  purchase. "  My  Lords,  what 
did  that  mean  ?     At  the  time  this  letter  was  written  it  was  an 

absolute  necessity  that  something  should  be  signed  by 
[*  1135]  Mr.  Miller,  for  up  *  to  that  time  he  had  signed  nothing; 

he  had  made  no  offer  in  writing,  and  he  was  not  in  any 
way  bound.  It  therefore  was  not  only  natural  for  Mr.  White, 
but  it  was  the  duty  of  Mr.  'Wliite  in  accepting  the  offer  and 
recording  the  acceptance  of  the  vendors  in  writing,  to  take  imme- 
diate steps  to  obtain  a  correlative  acceptance  in  writing  by  the 
jiurchaser.      The   natural    way  in   which    he   would    obtain    that 
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acceptance  would  be  by  calling  on  the  purchaser  to  sign  that 
agreement  which  he  was  told  in  those  conditions  of  sale  he  would 
be  asked  to  sign,  and  accordingly  Mr.  White  says  so  in  his 
letter.  It  is  not  in  any  way  a  suspending  of  the  making  of  a 
contract  until  an  agreement  is  determined  upon  and  is  arranged. 
It  is  a  letter  recording  the  conclusion  of  a  contract  so  far  as  the 
vendors  are  concerned,  which  letter  at  the  same  time  takes 
notice  that  the  purchaser  is  not  yet  bound  by  the  signature  re- 
quited under  the  Statute  of  Frauds ;  and  he  is  therefore  called 
upon  to  place  himself  under  the  obligation  under  which  the 
vendors  already  were  content  to  lie. 

Accordingly,  my  Lords,  that  was  accompanied  with  a  con- 
temporaneous letter  to  the  solicitor  of  the  vendors  which  I  only 
refer  to  as  part  of  the  history.  It  could  not  of  course  in  any  way 
bind  the  purchaser,  "  Will  you  please  prepare  and  forward  to 
Daniel  Miller,  Esq.,  1  Avenue  Villa,  St.  Peter's  Eoad,  Croydon, 
the  contract  for  purchase  as  this  day  agreed  by  the  proprietors.  I 
have  written  Mr.  Miller  stating  that  you  will  do  so  and  accepting 
his  offer. " 

Now  Mr.  Miller  replied  to  the  letter  I  have  read ;  and  here  I 
wish  to  remind  your  Lordships  of  the  course  which  the  transac- 
tion might  have  taken.  It  might  have  been  the  case  that  Mr. 
Miller  did  not  make  any  answer  by  letter ;  if  so,  the  matter  would 
have  rested  upon  this  letter  written  by  the  vendors,  and,  until 
the  solicitor  came  to  Mr.  Miller  with  the  agreement,  Mr.  Miller 
would  have  signed  nothing  and  would  not  have  been  bound.  But 
without  waiting  for  the  agreement,  Mr.  Miller  wrote  the  letter 
which  I  am  going  to  read.  He  said  :  "  I  am  in  receipt  of  yours 
of  yesterday's  date,  in  which  you  say,  'It  was  taken  into  con- 
sideration Iw  them  in  reducing  the  published  price  that  you 
intended  building  at  once,  which  of  course  they  wish  to  encour- 
age. '  I  cannot  be  bound  to  build  at  any  given  time, 
or  at  all.  Therefore,  as  you  *  say  the  reduction  in  price  [*  1136] 
was  in  conse(iuence  of  your  understanding  that  I  should 
build  at  once,  the  offer  had  better  be  reconsidered,  unless*  you  are 
prepared  to  leave  me  at  liberty  to  do  as  I  may  think  best. " 

What,  my  Lords,  is  the  meaning  of  that  letter  ?  It  is  of  course 
to  be  read  in  juxtaposition  to,  and  in  continuation  of,  the  letter 
to  which  it  is  an  answer.  He  speaks  of  his  offer  as  Mr.  White 
had  in  the  letter  written  to  him  spoken  of  it.      The  writers  of  the 
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first  letter  and  of  the  second  are  therefore  at  one  as  to  what  the 
offer  was,  as  to  the  property  to  be  sold,  the  price,  the  terms,  and 
conditions.  Mr.  Miller  therefore  puts  his  signature  to  a  letter  in 
which  he  affirms  his  assent  to  the  description  of  tlie  ofi'er  wliidi 
he  had  found  in  the  letter  addressed  to  him.  But  tlien,  in  con- 
sequence of  the  sentence  in  the  letter  addressed  to  liim.'-:elf,  which 
had  implied  that  the  vendors  expected  him  to  build  at  a  partic- 
ular time,  although  they  of  course  had  no  right  absolutely  to  call 
for  that  building,  he  very  properly,  in  order  to  avoid  any  Inis- 
understandiug,  states  that  he  would  not  come  under  any  terms  of 
that  kind,  and  therefore  he  says  "  the  offer  had  better  be  recon- 
sidered unless  you  are  prepared  to  leave  me  at  liberty  to  do  as  I 
may  think  best.  "  My  Lords,  I  apprehend  that  to  mean  my  oU'er 
is  still  before  you;  you  have  described  my  offer  correctly  in  your 
letter;  I  repeat  it;  but  let  there  be  no  misunderstanding  with 
regard  to  the  question  of  building  immediately  ;  that  is  not  in- 
cluded in  my  offer,  so  I  ask  you  again  to  consider  it;  but,  suppos- 
ing that  is  rightly  understood,  and  my  offer  is  accepted  puie  and 
simple,  I  am  content  that  it  should  be  so.  My  Lords,  it  there- 
fore comes  at  this  point  of  the  case  to  a  distinct  and  clear  offer 
made,  and  made  by  a  person  who  has  confirmed  it  in  writing,  and 
the  only  question  is,  was  that  letter  accepted  ? 

On  the  22nd  of  April  Mr.  White  replies  :  "  Mine  to  you  of  yes- 
terday's date  was  not  intended  to  convey  a  conditional  acceptance 
of  your  offer  therein  defined.  I  gathered  from  your  remarks  that 
you  intended  to  build  shortly,  but  it  is  not  the  wisli  of  the  pro- 
prietors or  myself  to  bind  you  in  any  way  to  do  so.  In  develop- 
ing an  estate  like  this,  every  house  that  is  built  increases  the 
value  of  the  remaining  land  —  this  I  laid  before  the  proj)rietors. 
Your  offer  I  take  to  be  based  simply  on  the  stipulation 
[*1137]  of  July,  *  1871,  so  tliat  in  our  own  words  'You  are  at 
liberty  to  do  as  you  may  think  best. '" 

My  Lords,  I  have  only  to  say  that  —  but  that  I  have  found  the 
learned  Judges  in  the  Court  of  Appeal,  for  whose  opinion  I  have 
the  greatest  respect,  taking  a  different  view  —  I  should  have  said 
that  a  clearer  and  simpler  case  of  an  offer  made  and  accepted  by 
a  correspondence  consisting  of  no  more  than  three  letters  I  have 
seldom  seen.  Every  term  is  made  clear,  by  reference  to  an  elab- 
orate scheme  of  conditions  under  which  the  sales  were  to  be 
made.     The  offer  is  recognized  in  terms  by  the  person  who  had 
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made  it,  mider  his  hand,  and  it  is  accepted  without  the  pos- 
sibility of  doubt  or  cavil  by  the  persons  to  whom  the  offer  was 
made. 

My  Lords,  the  reference  to  the  agreement  in  the  first  letter  is, 
I  think,  exactly  what  you  might  have  expected  to  find.  I  have 
pointed  out  that  at  that  time  the  purchaser  was  in  no  way  bound, 
and  therefore  it  was  riglit  in  the  vendors  to  call  upon  him  for  the 
sifjnature  of  the  agreement  which  he  was  bound  to  sirjn.  But, 
as  regards  any  legal  consequence,  the  moment  he  himself  had 
written  a  letter  in  which  he  had  referred  to  the  contract  as  a  con- 
tract under  the  terms  and  conditions  of  the  articles  of  1871,  the 
vendors  might,  if  they  had  so  desired  it,  have  re([uired  the  agree- 
ment t(»  lie  prepared  and  signed  as  a  matter  of  form,  but  as  a 
matter  of  law  it  was  to  my  mind  perfectly  indifferent  whether 
tliey  did  so  or  not.  If  they  did  so,  if  an  agreement  had  to  be 
prepared  and  signed,  it  must  be  an  agreement  exactly  to  the  effect 
of  the  terms  and  conditions  of  the  paper  of  1871,  and  no  other 
terms  and  conditions  could  have  been  introduced.  If  other  terms 
and  conditions  had  been  introduced,  either  party  would  have  had 
a  perfect  right  not  only  to  refuse  to  accept  those  other  terms,  but 
to  insist  upon  an  agreement  in  the  original  terms  of  the  paper  of 
1871. 

My  Lords,  I  therefore  come  to  the  conclusion  that  there  is  here 
clearly  and  distinctly  a  concluded  contract  with  the  terms  ex- 
pressed in  this  letter,  subject  to  the  observation  I  have  yet  to 
make  upon  what  I  call  the  second  part  of  the  case  in  reference  to 
the  use  of  the  word  "  authorized. " 

Let  me,  my  Lords,  here  say  that  I  am  at  a  loss  to  under- 
stand upon  what  principle  the  case  of  Chinnock  v.  The 
Marchioness  of  Eh/  *  was  supposed  to  bear  upon  the  [*1138] 
present  case.  In  that  case  there  was  a  house  agent,  who 
was  authorized  to  find  a  purchaser  for  a  house  belonging  to  Lady 
Ely.  He  was  warned  that  he  was  not  to  put  his  hand  to  any 
paper  upon  the  subject,  because  the  conditions  as  to  title  under 
which  the  house  required  to  be  sold  were  such  that  they  must  be 
prepared  by  a  solicitor  with  great  care.  The  house  agent  scrupu- 
lously adhered  to  these  instructions ;  he  got  an  offer  for  the  house 
at  a  i)articular  price,  but  he  refused  to  put  his  name  to  any 
acceptance  of  it.  There  were  no  terms  and  conditions  mentioned, 
but  merely  an  offer  of  the  price  of  £10,000.      Then  (he  ncgolin- 
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tioii,  for  some  reason  or  other,  fell  into  abeyance,  and  remained 
so  for  some  time.  Afterwards  it  was  taken  up  again,  and  taken 
up  by  the  solicitor,  not  by  the  house  agent.  At  the  time  it  fell 
into  abeyance  there  is  not  the  slightest  doubt  that  there  was  n(jth- 
ing  which  in  any  way  amounted  to  a  contract;  there  neither  was 
a  concluded  contract,  nor  a  note  in  writing  of  a  concluded  con- 
tract. When  tlm  solicitor  came  in  he  wrote  the  letter  upon 
which  the  whole  case  turns,  and  that  letter  was  this :  "  We  have 
been  instructed  by  the  Marchioness  of  Ely  to  proceed  with  the 
sale  to  you  of  these  premises.  The  draft  contract  is  being  pre- 
pared, and  will  be  forwarded  to  you  in  a  few  days. "  My  Lords, 
the  construction  put  upon  that  by  the  Lord  Chancellor  was  that 
it  amounted  to  no  more  than  the  solicitors  saying  that  they  took 
lip  the  matter  where  it  had  stopped,  and  it  had  stopped  at  a  point 
where  there  was  no  contract,  and  that  they  took  it  up,  therefore, 
saying  that  they  would  continue  the  negotiation  in  order  that  a 
contract  might  be  prepared  to  which  both  parties  might  agree. 
And  then  Lord  Westbury  uses  these  words,  4  De  G.  J.  &  S.  at 
p.  645,  "  I  entirely  accept  the  doctrine  contended  for  by  the 
plaintiff's  counsel,  and  for  which  they  cited  the  cases  of  Foivle  v. 
Freeman,  Kennedy  v.  Lee,  and  Thomas  v.  Bering,  which  estab- 
lish that  if  there  had  been  a  final  agreement,  and  the  terms  of 
it  are  evidenced  in  a  manner  to  satisfy  the  Statute  of  Frauds, 
the  agreement  shall  be  binding,  although  the  parties  may  have 
declared  that  the  writing   is  to  serve  only  as  instructions  for  a 

formal  agreement,  or  although  it  may  be  an  express  term 
[*  11.39]   that  a* formal  agreement  shall  be  prepared  and  signed 

by  the  parties.  As  soon  as  the  fact  is  established  of  the 
final  mutual  assent  of  the  parties  to  certain  terms,  and  those  terms 
are  evidenced  by  any  writing  signed  by  the  party  to  be  charged 
or  his  agent  lawfully  authorized,  there  exist  all  the  materials 
wdiich  this  Court  requires  to  make  a  legally  binding  contract. " 
Up  to  that  point  it  appears  to  me  that  these  words  exactly 
describe  the  case  which  your  Lordships  have  before  you.  But 
the  words  which  are  relied  upon  by  the  learned  Judges  in  the 
Court  of  Appeal  are  the  words  which  follow:  "  But  if  to  a  pro- 
posal or  offer  an  assent  be  given  subject  to  a  provision  as  to  a 
contract,  then  the  stipulation  as  to  the  contract  is  a  term  of  the 
assent  and  there  is  no  agreement  independent  of  that  stipulation. 
And  this  appears  to  me  to  be  the  real  state  of  the  case  before  me. 
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for  I  am  clearly  of  opinion  that  the  true  and  fair  meaning  and 
legal  effect  of  the  letter  of  the  19th  of  November  may  be  ex- 
pre.ssed  in  these  words:  'I  will  go  on  with  the  treaty  for  the 
sale  to  you  of  my  house,  and  for  that  purpose  will  send  you  the 
form  of  the  contract  which  I  am  willing  to  enter  into. '  I  take, 
therefore,  the  letter  of  the  19th  of  November  either  as  a  con- 
ditional acceptance  of  the  plaintiff's  terms,  subject  to  the  draft 
contract  being  agreed  to,  or  as  an  expression  of  willingness  to 
continue  the  negotiation,  and  for  that  purpose  to  propose  a  form 
of  agreement. " 

My  Lords,  I  can  only  say  that  I  am  willing  to  accept  every 
word  of  Lord  Westbury  as  there  given.  I  assume  that  the  con- 
struction put  by  him  upon  the  letter  I  have  quoted  was  a  proper 
construction,  and  I  entirely  acquiesce  in  what  he  says,  that  if 
you  find,  not  an  uncpialitied  acceptance  of  a  contract,  but  an 
acceptance  subject  to  the  condition  that  an  agreement  is  to  be 
prepared  and  agreed  upon  between  the  parties,  and  until  that 
condition  is  fulfilled  no  contract  is  to  arise,  then  undoubtedly 
yon  cannot,  upon  a  correspondence  of  that  kind,  find  a  concluded 
contract.  But,  I  repeat,  it  appears  to  me  that  in  the  present  case 
there  is  nothing  of  that  kind ;  there  is  a  clear  offer  and  a  clear 
acceptance.  There  is  no  condition  whatever  suspending  the  oper- 
ntion  of  that  acceptance  until  a  contract  of  a  more  formal  kind 
has  been  made. 

My  Lords,  it  is  a  satisfaction  to  think  that  before  the  judgment 
of  the  parties  in  this  case  became  somewhat  obscured  by 
the  *  controversy  which  arose  between  them,  the  view  [*  1140] 
which  I  certainly  must  take  of  the  case  was  the  view 
which,  as  it  appears  to  me,  was  taken  both  by  the  respondent 
himself  and  by  his  legal  advisers.  With  regard  to  the  respondent 
himself,  I  am  at  a  loss  to  conceive  how  the  offer  which  he  made 
of  the  payment  of  expenses  incurred  could  have  arisen  unless  he 
had  felt  in  his  own  mind  that,  whether  he  had  a  right  to  resile 
by  reason  of  some  technicality  connected  with  the  Statute  of 
Frauds  or  no,  still  that  as  between  man  and  man  a  contract  had 
been  concluded  between  him  and  the  vendors.  And  with  regard 
to  his  solicitors,  we  find  them  after  some  time,  and  after,  as  it 
appears,  they  had  for  the  first  time  been  made  aware  of  the  con- 
tents of  the  conditions,  which  were  printed  on  the  paper  of  July, 
1871,  stating  that  they  would  advise  their  client  in   this  way. 
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On  tlie  16th  of  June  tliey  say  :  "  On  considering  the  ellect  of  the 
conditions  printed  on  the  phm  of  1871,  we  shall  advise  Mr. 
Miller  that  what  has  occurred  creates,  as  you  maintain,  a  con- 
tract mutually  binding  on  the  basis  of  those  conditions.  Please 
to  send  us  accordingly  an  abstract  of  the  vendor's  title,  com- 
mencing from  the  30th  October,  1797."  Then  lower  d(»wn,  "  We 
shall  be  happy  to  pay  you  the  £2  2s.,  as  presented  by  the  printed 
conditions.  The  terms  of  the  contract  sent  for  Mr.  Miller's  sig- 
nature may  or  may  not  be  reasonable  to  be  required  where  no 
contract  already  existed,  but  are  certainly  unreasonable  where  a 
contract  existed  entitling  him  to  better  terms. "  My  Lords,  that 
of  course  did  not  bind  the  respondent,  but  it  was  a  just  view,  as 
it  seems  to  me,  of  the  law ;  and  I  greatly  regret  that  the  advice 
of  his  solicitors  was  not  taken  by  him. 

My  Lords,  the  other  two  points  in  the  case  really  are  very 
small.  As  to  the  use  of  the  term  "  proprietors  "  I  own  I  was 
somewhat  surprised  to  hear  that  question  argued,  for  I  am  sure 
your  Lordships  have  frequently  seen  conditions  of  sale  not  merely 
by  auction  but  by  private  contract  in  which  it  is  stated  that  the 
sale  is  made,  sometimes  by  tlie  owners,  and  sometimes  by  the 
mortgagees,  and  a  form  of  contract  is  annexed  in  which  an  agent 
signs  for  the  vendors,  and  no  other  specification  u})on  the  ven- 
dor's part  is  inserted,  and  I  never  heard  up  to  this  time  that  a 
contract   under   those    circumstances   was   invalid.      In    point   of 

fact,  my  Lords,  the  question  is,  is  there  that  certainty 
[*  114-1]    which  is   described* in   the   legal  maxim  id  cfrtum   est 

quod  certum  rcddi  potest.  If  I  enter  into  a  contract  on 
behalf  of  my  client,  on  behalf  of  my  principal,  on  behalf  of  my 
friend,  on  l)ehalf  of  those  whom  it  may  concern,  in  all  those 
cases  there  is  no  such  statement,  and  I  apprehend  that  in  none  of 
those  cases  would  the  note  satisfy  the  re(|uirements  of  the  Statute 
of  Frauds.  But  if  I,  being  really  an  agent,  enter  into  a  contract 
to  sell  Blackacre,  of  which  I  am  not  proprietor,  or  to  sell  the 
house  No.  1,  Portland  Place,  on  behalf  of  the  owner  of  that 
house,  there,  I  apprehend,  is  a  statement  of  matter  of  fact,  as  to 
which  there  can  be  perfect  certainty,  and  none  of  the  dangers 
struck  at  by  the  Statute  of  Frauds  can  arise ;  and  I  should  be 
surprised  if  any  authority  could  be  found,  and  certainly  ncme  has 
been  produced,  to  say  that  a  contract  under  those  circumstances 
would  not  be  valid. 
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My  Lords,  as  to  tlie  other  question,  tlie  ([uestion  of  authority. 
As  a  matter  of  })leadiiig  the  authority  of  the  agent  for  the  vendors 
which  he  professed  to  have,  and  averred  that  he  had,  is  nt)t 
denied,  is  not  traversed.  Your  Lordships  were  asked  if  there  was 
a  difficulty  upon  tliat  point  to  take  steps  which  would  admit  of 
an  amendment  being  made.  My  Lords,  I  certainly  do  not  think 
there  could  be  a  case  in  which  less  indulgence  at  any  stage  ought 
to  have  been  given  to  the  respondent  than  on  this  point,  with 
regard  to  amendment,  because,  during  the  whole  of  the  contro- 
versy from  the  month  of  April,  LSTf),  and  thenceforward  for  a 
number  of  months,  the  idea  never  was  suggested  between  the 
parties  that  there  was  any  want  of  authority  on  the  part  of  Mr. 
White.  Every  pcjssible  oljjection  that  could  he  taken  was  taken, 
but  that  objection  never  was  taken.  My  Loixls,  it  is  an  objection 
which,  even  if  it  had  been  pleaded,  seems  to  me  perfectly  base- 
less. The  speculation  with  regard  t(j  this  property  I  have  already 
described  to  your  Lordships.  There  was  a  meeting  of  the  pro- 
prietors at  which  the  proposal  of  the  respondent  was  considered. 
There  were  present  at  that  meeting  iiye  of  the  number  including 
the  two  in  whose  names  the  legal  estate  was  vested.  There  was, 
therefore,  a  majority  at  a  meeting  duly  summoned,  such  as  the 
terms  of  the  agreement  for  the  speculation  required.  It  was  by 
meetings  of  that  kind  that  the  whole  business  of  the  specula- 
tion was  arranged  and  conducted,  and  there  is  not  the 
slightest  ground,  *  as  it  seems  t(j  me,  for  saying  that  the  [*  1142] 
business  of  the  speculation  was  not  conducted  in  a  way 
completely  to  bind  every  member  of  it.  It  seems  t(j  me  that  Mr. 
White  had  undoubtedly  the  authority  of  the  proprietors,  and  wlio 
the  proprietors  were,  there  could,  as  I  have  observed,  be  no 
possible  d(.)ubt. 

I  therefore  move  your  Lordships  that,  as  I  have  already  said, 
the  order  appealed  from  be  reversed,  ami  that  the  decree  made  by 
the  Master  of  the  Rolls  be  restored,  and  that  the  resptmdent 
pay  to  the  appellants  their  costs  both  in  the  Court  of  Appeal  and 
in  your  Lordships'  House. 

Lord  Hathekley  and  Lord  O'Hagan  concurred. 

Lord  Blackburn  :  —  [1151] 

My  Lords,  I  also  concur  in  the  judgment  proposed. 

I  quite  agree  with  the  Lords  Justices  tliat  (wholly  indepen- 
dent of  the  Statute  of  Frauds)  it  is  a  necessary  part  of  the  plain- 
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tiff's  case  to  show  that  the  two  parties  had  come  to  a  final  and 
complete  agreement,  for,  if  not,  there  was  no  contract.  8o  long 
as  they  are  only  in  negotiation  either  party  may  retract;  and 
though  the  parties  may  have  agreed  on  all  the  cardinal  points  of 
the  intended  contract,  yet,  if  some  particulars  essential  to  the 
agreement  still  remain  to  be  settled  afterwards,  there  is  no  con- 
tract. The  parties,  in  such  a  case,  are  still  only  in  negotiation. 
But  the  mere  fact  that  the  parties  have  expressly  stipulated  that 
there  shall  afterwards  be  a  formal  agreement  prepared,  embody- 
ing the  terms,  which  shall  be  signed  by  the  parties,  does  not,  by 
itself,  show  that  they  continue  merely  in  negotiation.  It  is  a 
matter  to  be  taken  into  account  in  construing  the  evidence  and 
determining  whether  the  parties  have  really  come  to  a  final  agree- 
ment or  not.  But  a-e  soon  as  the  fact  is  established  of  the  final 
mutual  assent  of  the  parties  so  that  those  who  draw  up  the  for- 
mal agreement  have  not  the  power  to  vary  the  terms  already 
settled,   I  think  the  contract  is  completed. 

This  is  what  I  understand  to  be  the  meaning  of  Lord  Cran- 
"WORTH  in  Ridgway  v.  Wharton,  6  H.  L.  C.  238  ;  27  L.  J.  Ch. 
46 ;  and  this  is  the  case  (6  H.  L.  C.  at  p.  307),  as  stated  by  Lord 
Wensleydale,  and  in  terms  assented  to  by  Lord  St.  Leonards. 
I  think,  however,  that  though  they  agree  on  the  terms  in  which 
the  proposition  of  law  is  stated,  it  is  obvious  that  Lord  Wensley- 
dale, trained  in  the  Courts  of  Common  Law  and  accustomed  to 
deal  with  the  question  of  what  was  to  be  left  to  the  jury,  attached 
far  more  weight  to  the  stipulation  that  there  should  be  a  formal 
agreement,  as  evidence  that  the  parties  were  not  yet 
[*1152]  agreed,  than  *did  Lord  St.  Leonards,  trained  in  the 
Courts  of  Equity,  -  where  fact  and  law  are  decided 
together.  I  think  Lord  Wensleydale  would  not  have  come  to 
the  same  conclusion  as  Lord  Langdale  did  in  Gihhioiis  v.  The 
North  Eastern  Asylum,  11  Beav.  1  ;  17  L.  J.  Ch.  5.  I  doubt 
whether  Lord  St.  Leonards  would  not  have  preferred  the  decision 
of  the  Vice  Chancellor  to  that  of  Lord  Westbury  in  Chinnock 
V.  The  Marchioness  of  Ely. 

Parties  often  do  enter  into  a  negotiation  meaning  that,  when 
they  have  (or  think  they  have)  come  to  one  mind,  the  result  shall 
be  put  into  formal  shape,  and  then  (if  on  seeing  the  result  in  that 
shape  they  find  they  are  agreed)  signed  and  made  binding ;  but 
that  each  party  is  to  reserve  to  himself  the  right  to  retire  from 
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the  contract,  if,  on  looking  at  the  formal  contract,  he  finds  that 
though  it  may  represent  wliat  he  said,  it  does  not  represent  what 
he  meant  to  say.  Whenever,  on  the  true  construction  of  the 
evidence,  this  appears  to  be  the  intention,  I  think  that  the  parties 
ought  not  to  be  held  bound  till  they  have  executed  the  formal 
agreement.  If  I  thought  with  Lord  Justice  Baggallay  that  the 
letters  here  "  left  the  defendant  a  right  to  believe  that  the  signing 
of  a  formal  contract  was  necessary  to  create  a  binding  agreement," 
I  should  also  think  that  the  plaintiffs  failed;  but  I  cannot  put 
that  construction  on  the  letters.  If  I  understand  Lord  Justice 
James  rightly,  he  thinks  that,  in  practice,  persons  who  really 
meant  only  to  enter  into  such  a  preliminary  negotiation  may  be 
held  bound  contrary  to  their  intention,  and  I  do  not  doubt  that 
this  sometimes  happens.  I  infer,  though  of  this  I  am  not  quite 
sure,  that  he  wishes  it  to  be  a  canon  of  construction  that,  wher- 
ever there  is  a  stipulation  for  a  farther  and  more  formal  agree- 
ment, the  previous  arrangements  should  be  held  to  be  only  of 
this  preliminary  nature.  I  doubt  whether  such  a  canon  of  con- 
struction would  not  often  defeat  the  intention  of  the  parties ;  but 
I  think  it  is  too  late  now  to  introduce  it.  I  think  the  decisions 
settle  that  it  is  a  question  of  construction  whether  the  parties 
finally  agreed  to  be  bound  by  the  terms,  though  they  were  sub- 
sequently to  have  a  formal  agreement  drawn  up.  In  the  present 
case  I  think  the  whole  is  a  question  of  what  is  expressed  in 
the  three  letters,  one  of  the  21st  of  April,  1875,  and 
*two  of  the  22nd  of  April,  1875,  and  the  conditions  [*  115.3] 
therein  referred  to.  The  contract  mentioned  in  the  last 
of  the  conditions  was  to  be  one  embodying  the  foregoing  con- 
ditions "  and  providing  for  the  payment  of  10  per  cent,  deposit. " 
Nothing  new  could  be  introduced  into  it,  and  the  purchaser,  if  he 
signed  such  a  contract  as  is  stipulated  for  there,  would  not  have 
agreed  to  anything  more  than  he  had  already  agreed  to.  And 
there  is  nothing  that  I  can  find  postponing  the  iinal  assent  till 
the  agreement  was  seen  and  signed.  L^nless,  therefore,  such  a 
new  canon  of  construction  as  I  have  alluded  to  is  to  be  intro- 
duced, I  think  the  parties  were  bound  as  soon  as  they  both 
assented  to  those  terms  expressed  in  the  conditions.  It  would  have 
raised  quite  a  different  question  if  a  lithographed  form  (»f  agree- 
ment (which  did  vary  from  the  conditions  and  introduce  important 
new  stipulations  about  title)  had  be^n  enclosed  in  the  letter. 
VOL.  vr.  —  13 
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On  the  other  points  raised  I  have  very  little  to  add.  I  can- 
not understand  tlie  objection  made  to  the  evidence  of  White's 
authority.  And  tliou<^h  the  construction  by  which  it  is  hehl  tliat 
tliere  can  be  no  memorandum  of  the  agreement  unless  the  writing 
shows  who  the  parties  are,  is  now  inveterate,  it  is  not  necessary 
that  they  should  be  named.  It  is  enough  if  the  parties  are 
sufficiently  described  to  fix  who  they  are  without  receiving  any 
evidence  of  that  character  which  Sir  James  Wigram  in  his 
Treatise  calls  evidence,  Wigr.  on  Extrinsic  Evidence,  Intr.  Obs. 
p.  10,  ~"  to  prove  intention  as  an  independent  fact. "  In  the 
present  case,  without  receiving  any  such  evidence,  there  is  ample 
to  show  that  the  plaintitis  were  those  designated  by  the  description 
of  "  the  proprietors.  " 
LoKi)  Gordon  concurred. 

Order  appealed  against  reversed.  Order  of  the  Master 
of  the  Rolls,  dated  the  22nd  of  January,  1877, 
restored.  Respondent  ordered  to  pay  to  appel- 
lants their  costs  in  the  Court  of  Appeal  and  in 
this  Hoiise. 
Lords'  Journals,  22nd  July,  1878. 

ENGLISH   NOTES. 

In  Ridgu-ay  v.  Wharton  (1856-7),  6  H.  L.  C.  238,  27  L.  J.  Ch.  46, 
it  was  held  that  a  paper  consisting  of  ''  instructions  "  to  a  solicitor  to 
prepare  a  lease  (and  referred  to  in  another  paper  signed  by  the  party 
to  be  charged)  was  a  sufficient  memorandum  of  the  supposed  contract  to 
satisfy  the  Statute  of  Frauds,  it  being  in  evidence  that  the  "  instruc- 
tions "  contained  all  the  terms  verbally  agreed  upon,  and  that  they 
were  sent  merely  for  the  purpose  of  putting  tliat  agreement  into  a  formal 
shape  ;  but  Lord  Chanworth,  C,  observed  that,  generall}'  speaking,  the 
circumstance  that  parties  did  intend  a  subsequent  agreement  to  be  made, 
was  strong  evidence  to  show  that  they  did  not  intend  the  previous 
negotiations  to  amount  to  an  agreement.  In  Crossley  v.  Maycock 
(1872),  L.R,  18  Eq.  180,  43  L.  J.  Ch.  379,  22  AV.  R.  387,  a  communi- 
cation was  made  to  the  offerer  in  these  terms :  "  which  offer  we  accept, 
and  now  hand  yo\x  two  copies  of  Conditions  of  Sale,"  and  therewith  a 
formal  agreement  with  conditions  of  a  special  character  were  enclosed. 
It  was  held  that  there  was  no  contract.  In  Bonnejcell  v.  Jenkins 
(1878),  8  Ch.  D.  70,  47  L.  J.  Ch.  758,  38  L.  T.  81,  26  W.  R.  294,  an 
offer  was  made  to  A. 's  agents  "subject  to  the  conditions  of  the  lease 
being  modified  to  my  solicitor's  satisfaction."     A.'s  agents  answered.. 
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"We  are  instructed  to  accept  your  offer,  and  have  asked  A/s  solicitor 
to  prepare  a  contract."  The  conditions  in  the  lease  were  modified  as 
re(piired.  It  was  held  that  there  was  a  complete  contract,  in  spite  of 
tlie  "formal  contract  "  not  being  prepared. 

In  JLnvkesirorth  v.  Chaff i'lj  (1886),  oc^  L.  J.  Ch.  335,  o4  L.  T.  72, 
the  plaintiff  and  defendant  signed  a  written  document  whereby  the  de- 
fendant agreed  to  buy  and  the  plaintiff  agreed  to  sell  an  estate  therein 
(h'scribed  at  a  specified  price,  "subject  to  a  formal  contract  being  pre- 
pared and  signed  by  both  parties  as  approved  by  their  solicitors."  No 
formal  contract  having  been  signed  as  approved  by  the  solicitors,  it  w^as 
held  by  Kay,  J.,  following  Winn  v.  Bull,  supra,  that  there  was  no 
contract.  The  same  principle  was  followed  by  Kekewk  h,  J.,  in  Uoijd 
V.  Nowell,  31  July,  1895. 

In  Page  v.  Norfolk  (1894),  70  L.  T.  781,  an  offer  to  buy  was  made 
"  subject  to  our  approving  a  detailed  contract  to  be  entered  into."  Its 
acceptance  was  held  not  to  constitute  a  contract. 

AMERICAN    NOTES. 

A  contemporaneous  agreement  to  reduce  a  contract  to  writing  is  merely 
an  agreement  to  provide  a  particular  kind  of  evidence  of  tlie  terms  of  the 
contract,  and  the  oral  contract  is  binding  although  not  so  reduced  to  writing. 
Belly.  Offut,  10  Bush  (Kentucky),  632. 

But  an  oral  agreement  which  is  to  be  put  into  writing  and  signed  next  day 
does  not  bind  either  party  unless  so  written  and  signed.  Riggs  v.  Magruder, 
•I  Cranch  (U.  S.  Circ.  Ct.),  143;  Lee  v.  Purdy,  2  U.  C.  Q.  B.  193. 

The  precise  point  has  been  very  recently  ruled  in  Sanders  v.  Pottlitzer  Bros. 
Fruit  Co.,  144  New  York,  200,  in  Avhich  the  Court,  citing  no  other  cases  than 
tliose  embraced  in  their  opinion  below,  observed :  — 

*'  When  the  parties  intend  that  a  mere  verbal  agreement  shall  be  finally 
reduced  to  writing  as  the  evidence  of  the  terms  of  the  contract,  it  may  V>e 
true  that  nothing  is  binding  upon  either  party  until  the  writing  is  executed. 

"  But  here  the  contract  was  already  in  writing,  and  it  was  none  the  less 
obligatory  upon  both  parties  because  they  intended  that  it  should  be  ]iut  into 
another  form,  especially  when  their  intention  is  made  impossible  by  the  act 
i)f  one  or  the  other  of  the  parti'^s  by  insisting  upon  the  insertion  of  con- 
ditions and  provisions  not  contemplated  or  embraced  in  the  correspondence. 
(  Vassar  v.  Camp,  11  X.  Y.  441  ;  Broion  v.  Norton,  50  Hun,  248 ;  Pratt  v.  H.  B.  R. 
Co.,  21  N.  Y.  308.)  The  principle  that  governs  in  such  cases  was  clearly 
stated  by  Judge  Skldex  in  the  case  last  cited  in  these  words :  '  A  con- 
tract to  make  and  execute  a  certain  written  agreement,  the  terms  of  which 
are  nuitually  understood  and  agreed  upon,  is,  in  all  respects,  as  valid  and 
obligatory,  where  no  statutory  objection  interposes,  as  the  written  contract 
itself  would  be^  if  executed.  If  therefore  it  should  appear  that  the  minds 
of  the  parties  had  met ;  that  the  proposition  for  a  contract  had  been  made 
by  one  party  and  accejited  by  the  other;  that   the    terms   of  this   contract 
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were  in  all  respects  definitely  understood  and  agreed  ujion,  and  tliat  a  part 
of  the  mutual  understanding  was,  that  a  written  contract,  embodying  these 
terms,  should  be  drawn  and  executed  by  the  respective  parties,  this  is  an 
obligatory  contract,  which  neither  party  is  at  liberty  to  refuse  to  perform.' 

"  In  this  case  it  is  apparent  that  the  minds  of  the  parties  met  through 
the  correspondence  upon  all  the  terms  as  well  as  the  subject-matter  of  the 
contract,  and  that  the  consecpient  failure  to  reduce  this  contract  to  tlie  pre- 
cise form  intended,  for  the  reason  stated,  did  not  affect  the  obligations  of 
eitlier  party,  which  had  already  attached,  and  they  may  now  resort  to  the 
primary  evidence  of  their  mutual  stipulations.  Any  other  rule  would  always 
permit  a  party  who  has  entered  into  a  contract  like  this  through  letters 
and  telegraphic  messages  to  violate  it  wheneve:  the  understanding  was  that 
it  should  be  reduced  to  another  written  form,  by  simply  suggesting  other 
and  additional  terms  and  conditions.  If  this  were  the  rule  the  contract 
would  never  be  completed  in  cases  whei"e  by  changes  in  the  market  or 
other  events  occurring  subsequently  to  the  written  negotiations  it  became 
the  interest  of  either  party  to  adopt  that  course  in  order  to  escape  or  evade 
obligations  incurred  in  the  ordinary  course  of  commercial  business.  A  stipu- 
lation to  reduce  a  valid  written  contract  to  some  otlier  form  cannot  be 
iised  for  the  purpose  of  imposing  upon  either  party  additional  burdens  or 
obligations  or  of  evading  the  performance  of  those  things  which  the  parties 
have  mutually  agreed  upon  by  such  means  as  made  the  promise  or  assent 
binding  in  law.  Thei-e  was  no  proof  of  any  custom  existing  between  the 
shippers  and  consignees  of  such  property  in  regai-d  to  the  payment  of  the 
expense  of  firing,  lining,  and  haying  the  cars.  If  it  be  said  that  such  pre- 
cautions are  necessary  in  order  to  protect  the  property,  while  in  transit, 
that  does  not  heip  the  defendant.  The  question  still  remains,  who  was  to 
bear  the  expense  ?  The  plaintiffs  had  not  agreed  to  pay  it  any  more  than 
they  had  agreed  to  pay  the  freight  or  incur  the  other  expenses  of  trans- 
portation. The  plaintiffs  sent  a  plain  proposition  which  the  defendant 
accepted  without  any  such  conditions  as  it  subsequently  sought  to  attach  to 
it.  That  the  parties  intended  to  make  and  sign  a  final  paper  does  not  war- 
rant the  inference  that  they  also  intended  to  make  another  and  different 
agreement.  The  defendant  is  in  no  better  position  than  it  would  be  in 
case  it  had  refused  to  sign  the  final  wn-iting  without  alleging  any  reasons 
whatever.  The  principle  therefore,  which  is  involved  in  the  case  is  this, 
Can  parties  who  have  exchanged  letters  and  telegrams  with  a  view  to  an 
agreement,  and  have  arrived  at  a  point  where  a  clear  and  definite  proposi- 
tion is  made  on  the  one  side  and  accepted  on  the  other,  with  an  under- 
standing that  the  agreement  shall  be  expressed  in  a  formal  writing,  ever 
be  bound  until  that  writing  is  signed  ?  If  they  are  at  liberty  to  repudiate 
the  proposition  or  acceptance,  as  the  case  may  be,  at  any  time  before  the 
paper  is  signed,  and  as  the  market  may  go  up  or  down,  then  this  case  will 
be  decided.  But  if  at  the  close  of  the  correspondence  the  plaintiffs  become 
bound  by  their  offer,  whether  the  final  writing  was  signed  or  not,  as  I  think 
they  did,' under  such  circumstances  as  the  record  discloses,  then  the  con- 
clusion of   the   learned   referee   was   erroneous.     To  allow  either  party  to 
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repudiate  tlie  ohligatioiis  clearly  expressed  in  the  correspondence,  unless  the 
otlier  will  assent  to  material  conditions,  not  before  referred  to,  or  to  be 
implied  from  the  transaction,  would  be  introducing  an  element  of  great 
confusion  and  uncertainty  into  the  law  of  contracts."  Three  of  the  seven 
Judges  dissented. 

In  Mississippi  Sfc.  S.  Co.  v.  Swift,  8G  Maine,  248 ;  41  Am.  St.  Rep.  545, 
Rossite)-  V.  Miller,  and  many  other  Englisli  cases  are  cited  and  examined,  and 
the  Court  conclude :  "From  all  these  expressions  of  Courts  and  jurists  it  is 
quite  clear  that  after  all  the  question  is  mainly  one  of  intention.  If  the  party 
sought  to  be  charged  intended  to  close  a  contract  prior  to  formal  signing  of 
a  written  draft,  or  if  he  signified  such  an  intention  to  the  other  party,  he  will 
be  bound  by  the  contract  actually  made,  though  the  signing  of  the  written 
draft  be  omitted.  Tf  on  the  other  hand,  snch  party  had  neither  had  nor 
signified  such  an  intention  until  it  was  fully  expressed  in  a  written  instru- 
ment and  attested  by  signatures,  then  he  will  not  be  bound  until  the  signa^ 
tures  are  affixed.  The  expression  of  the  idea  may  be  attempted  in  other 
words  :  if  the  written  draft  is  viewed  by  the  parties  merely  as  a  convenient 
memorial  or  record  of  their  j^revious  contract,  its  absence  does  not  affect  the 
binding  force  of  the  contract ;  if  however  it  is  viewed  as  the  consummation 
of  the  negotiation,  tliere  is  no  contract  until  the  written  draft  is  finally  signed. 
In  determining  which  view  is  entertained  in  any  particular  case,  several  cir- 
cumstances may  be  helpful,  as  whether  the  contract  is  of  that  class  which  are 
usually  found  to  be  in  writing  ;  whether  it  is  of  such  nature  as  to  need  a  formal 
writing  for  its  full  expression ;  whether  it  has  few  or  many  details  ;  whether 
the  amount  involved  is  large  or  small ;  whether  it  is  a  common  or  unusual 
contract ;  wliether  the  negotiations  themselves  indicate  that  a  written  draft 
is  contemplated  as  a  final  conclusion  of  the  negotiations.  If  a  written  draft 
is  proposed,  suggested,  or  referred  to,  during  the  negotiations,  it  is  some  evi- 
dence that  the  parties  intended  it  to  be  the  final  closing  of  the  contract.  Still 
witli  the  aid  of  all  rules  and  suggestions,  the  solution  of  the  question  is  often 
difficult,  doubtful,  and  sometimes  unsatisfactory.  An  illustration  of  this  is 
the  case  of  Hossiler  v.  Miller,  5  Ch.  Div.  ()48;.:J  App.  Cas.  1124,  above  quoted 
from.  In  that  case  I^ord  Chief  -lustice  CoLf:Rii)Gp:,  and  Lord  Justices  Jamks 
and  BAGtiALLAY,  three  of  England's  most  distinguished  Jixdges,  were  clear 
that  there  was  no  contract  for  want  of  a  formal  draft.  Lord  Chancellor 
Cairns,  and  Lords  IIathkrly,  Blackburn,  and  (Gordon,  equally  able  and 
eminent  jurists,  were  confident  in  the  contrary  o])inion."  Citing  Morrill  v. 
Tehama  M.  Sf  M.  Co.,  10  Nevada,  I:i5;  Eads  v.  Carondelet,  42  Missouri,  11:5; 
Water  Com'rs  v.  Brown,  '■V2  New  Jersey  Law,  504;  Congdon  v.  Darcy,  4<i 
Vermont,  478. 

See  notes,  ante,  p.  90,  suImHv.  4. 
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^0.    18.  — RAFFLES   v.   WICHKLHAUS. 
(1864.) 

HULE. 

Wiip:re  after  parties  have  apparently  agreed  to  the 
terms  of  a  contract,  circumstances  disclose  a  latent  am- 
biguity in  the  meaning  of  an  essential  word  by  which  one 
of  the  parties  meant  one  thing,  and  the  other  a  different 
thing,  the  difference  going  to  the  essence  of  the  supposed 
contract,  the  result  is  that  there  is  no  contract. 

Raffles  V.  Wichelhaus  and  another. 

2  Hurl.  &  Colt.  906-908  (s.  c.  .3.3  L.  J.  Ex.  160). 

Contract  (jipparenl).  —  Latent  Ambiguity.  — Absence  of  Consent. 

[906]  To  a  declaration  for  not  accepting  Surat  cotton  wliicli  the  defendant 
bought  of  the  plaintiff  "  to  arrive  ex  Peerless  from  Bombay,"  the  de- 
fendant pleaded  that  he  meant  a  ship  called  the  Peerless  which  .sailed  from 
Bombay,  in  October,  and  the  plaintiff  wa.s  not  ready  to  deliver  any  cotton 
which  arrived  by  that  ship,  but  only  cotton  which  arrived  by  another  shiji 
called  the  Peerless,  which  sailed  from  Bombay  in  December,  —  Held,  on  de- 
murrer, that  the  plea  was  a  good  answer. 

Declaration.  —  For  that  it  was  agreed  between  the  plaintiff  and 
the  defendants,  to  wit,  at  Liverpool,  that  the  plaintiff  should  sell 
to  the  defendants,  and  the  defendants  buy  of  the  plaintiff,  certain 
goods,  to  wit,  125  bales  of  Surat  cotton,  guaranteed  middling  fair 
merchant's  Phollorah,  to  arrive  ex  Peerless  from  Bombay ;  and 
that  the  cotton  should  l)e  taken  from  the  quay,  and  that  the  de- 
fendants would  pay  the  plaintitt'  for  the  same  at  a  certain  rate,  to 
wit,  at  the  rate  of  ll\d.  per  pound,  within  a  certain  time  then 
agreed  upon  after  the  arrival  of  the  said  goods  in  England.  — 
Averments :  that  the  said  goods  did  arrive  l)y  the  said  ship  from 
Bombay  in  England,  to  wit,  at  Liverpool,  and  the  plaintiff  was 
then  and  there  ready  and  willing,  and  offered  to  deliver  the  said 
goods  to  the  defendants,  &c.  Breach  :  that  the  defendants  refused 
to  accept  the  said  goods  or  pay  the  plaintiff  for  them. 

Plea.  —  That  the  said  ship  mentioned  in  the  said  agreement 
was  meant  and  intended  by  the  defendants  to  be  the  ship  called 
the  Feerless  which  sailed  from  Bombay,  to  wit,  in   October  ;  and 
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that  the  plaintiff  was  not  ready  and  willing  and  did  not  otter  to 
deliver  to  the  defendants  any  bales  of  cotton  which  arrived  by  the 
last  mentioned  ship,  but  instead  thereof  was  only  ready  and  will- 
ing and  offered  to  deliver  to  the  defendants  125  bales  of  Surat 
cotton  which  arrived  by  another  and  different  ship,  which  was  also 
called  the  Peerless,  and  which  sailed  from  Bombay,  to  wit,  in 
December. 

Demurrer,  and  joinder  therein. 

*  Milward,  in  support  of  the  demurrer.  — The  contract  [*  907] 
was  for  the  sale  of  a  number  of  bales  of  cotton  of  a  par- 
ticular description,  wliich  the  plaintiff  was  ready  to  deliver.     It 
is  immaterial  by  what  ship  the  cotton  was  to  arrive,  so  that  it  was 
a  ship  called  the  Peerless.     The  words  "  to  arrive  "  ex  Peerless  only 
mean  that  if  the  vessel  is  lost  on  the  voyage,  the  contract  is  to  be 
at  an  end.     [Pollock,  C.  B.     It  would  be  a  question  for  the  jury 
whether  both  parties  meant  the  same  ship  call  the  Peerless.']     That 
would  be   so  if  the  contract  was  for  the  sale  of  a  ship  called  the 
Peerless',  but  it  is  for  the  sale  of  cotton  on  board  a  ship  of  that 
name.     [Pollock,  C.  B.     The  defendant  only  bought  that  cotton 
which  was  to  arrive  by  a  particular  ship.     It  may  as  well  be  said, 
that  if  there  is  a  contract  for  the  purchase  of  certain  goods   in 
warehouse  A.,  that  is  satisfied  by  the  delivery  of  goods  of  the  same 
description  in  warehouse  B.]     In  that  case  there  would  be  goods 
in  both  warehouses  ;  here  it  does  not  appear  that  the  plaintiff  had 
any  goods  on  board  the  other  Peerless.     [Maktix,  B.  —  It  is  im- 
posing on  the  defendant  a  contract  different  from   that  which  he 
entered  into.     Pollock,  C.  B.     It  is  like  a  contract  for  the  pur- 
chase of  wine  coming  from  a  particular  estate  in  France  or  Spain, 
where  there  are  two  estates  of  that  name.]     The  defendant  has 
no  right  to  contradict  by  parol  evidence   a   written  contract  good 
upon  the   face   of  it.     He   does  not   impute   misrepresentation    or 
fraud,  but  only  says  that  he  fancied  the  ship  was  a  different  one. 
Intention  is  of  no  avail,  unless  stated  at  the  time  of  the  contract. 
[Pollock,  C.  B.     One  vessel  sailed  in  October  and  the  other  in 
December.]     The  time  of  sailing  is  no  part  of  the  contract. 

Mellish  (Cohen  with  him),  in  support  of  the  plea.  —  There  is 
nothing  on  the  face  of  the  contract  to  show  that  any  particu- 
lar ship  called  the  Peerless  was  meant ;  but  the  *  moment  [*  90S] 
it  appears  that  two  ships  called  the  Peerless  were  about  to 
sail  from  l^ombay  there  is  a  latent  ambiguity,  and  parol  evidence 
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may  be  given  for  the  purpose  of  showing  that  the  defendant  meant 
one  Peerless  and  the  phdntiff  another.  That  being  so,  there  was 
no  consensus  ad  ideiii,  and  therefore  no  binding  contract  — He  was 
then  stopped  by  the  Court. 

Per  Curiam,  Tollock,  C.  B.,  Martin,  B.,  and  Pigott,  B.  —  There 
must  be  judgment  for  the  defendants. 

Judgment  for  the  defendants. 

ENGLISH   NOTES. 

The  rule  embodies,  iu  a  case  where  the  intention  of  two  parties  lias 
to  be  considered,  a  similar  principle  to  that  concerning  a  written  in- 
strument (such  as  a  will)  embodying  the  intention  of  a  single  person, 
already  treated  under  (Doe  d.  Hiscorks  v.  Ulscocks)  No.  2  of  "Am- 
biguity," 2  R.  C.  718,  and  notes,  pp.  724,  725.  The  case  and  notes 
here  referred  to  further  illustrate  the  circumstances  under  which  parol 
evidence  may  be  admitted  to  disclose  a  latent  ambiguity. 

The  question  arising  b\^  reason  of  latent  ambiguity  in  an  apparent 
contract  is  also  very  similar  to  the  questions  of  mistake  which  are 
treated  of  in  the  notes  to  Nos.  19,  20,  and  21,  pp.  202,  204,  211,  j^iosf. 

AMERICAN   NOTES. 

The  principle  in  question  is  recognized  in  this  country.  As  where  A. 
agreed  to  buy  of  B.  a  lot  on  Prospect  Street,  and  there  were  two  streets  of 
that  name,  and  A.  meant  one  and  B.  the  other  ;  K)jle  v.  Kavanaugh,  103  Mas- 
sachusetts, 356 ;  4  Am.  Rep.  .560.  And  where  the  price  was  stated  at  '^165, 
but  the  buyer  understood  it  '^65 ;  Ruple.y  v.  Daggett,  74  Illinois,  351.  And 
where  a  blooded  cow  was  sold  for  .^80,  botli  sujiposing  her  barren,  whereas 
she  was  with  calf,  and  as  a  breeder  was  worth  from  $750  to  'flOOO;  Sherwood 
V.  Walker,  66  Michigan,  568;  11  Am.  St.  Rep.  531.  So  where  a  wrong  judg- 
ment was  assigned  by  mistake ;  Cults  v.  (hiild,  57  New  York,  229.  So  on  a 
sale  of  a  drill-machine  title  does  not  pass  to  valuables  secreted  in  it;  Uuth- 
macher  v.  Harris's  Adm'r,  38  Pennsylvania  State,  491 ;  80  Am.  Dec.  502.  So 
where  on  a  sale  of  No.  I  mackerel  some  barrels  of  No.  3  and  some  of  salt  are 
delivered;  Gardner  v.  Lane,  9  Allen  (Mass.),  492;  85  Am.  Dec.  779.  See 
Byers  v.  Chapin.  28  Ohio  State,  300.  So  where  at  auction  one  bids  off  one 
thing  suppo.sing  it  another;  Sheldon  v.  Capron,'d  Rhode  Island,  171.  So 
where  hides  were  accidentally  left  in  a  tannery  sold;  Livermore  v.  JFhite,!^ 
Maine,  4.52 ;  43  Am.  Rep.  600.  So  where  money  was  found  in  an  old  safe 
sold;  Durfee  v.  Jones,  11  Rhode  Island,  588;  23  Am.  Rep.  .528.  See  Rag  v. 
Light,  34  Arkansas,  421  ;  Bowen  v.  Sulliran,  62  Indiana,  281  ;  Hogue  v.  Mackey, 
44  Kansas,  277.  So  where  an  assignment  of  a  lease  of  a  water-power  was 
taken  under  tlie  mutual  mistaken  impression  that  the  power  could  be  used  in 
making  pulp ;  Bedell  v.  Wilder,  65  Vermont,  406  ;  36  Am.  St.  Rep.  871.  So  where 
a  cow  was  supposed  not  to  be  with  calf  ;  Newell  v.  Smith,  53  Connecticut,  72. 

In  Hecht  v.  Bafcheller,  147   Massachusetts,  335;  9  Am.  St.   Rep.  708,  the 
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Court  said  :  "  It  is  a  general  rule  that  when  parties  assume  to  contract  and 
tliere  is  a  ndstake  as  to  the  existence  or  identity  of  the  subject-matter,  there 
is  no  contract,  because  of  the  want  of  tlie  mutual  assent  necessary  to  create 
one ;  so  that  in  the  case  of  the  sale  of  pei-sonal  property,  if  there  is  such  nds- 
take, and  the  thing  delivered  is  not  the  thing  sold,  the  purchaser  may  refuse 
to  receive  it,  or  if  he  receives  it,  may  upon  discovery  of  the  ndstake  return  it 
and  recover  back  the  price  he  has  paid.  But  to  produce  this  result  the  mis- 
take must  be  one  which  affects  the  existence  or  identity  of  the  thing  sold." 
And  the  doctrine  was  held  inapplicable  to  the  case  of  mistake  as  to  the  sol- 
vency of  the  maker  of  a  note  sold. 

The  most  singular  case  in  the  Ameiicau  bookii  on  this  subject  is  IVood  v. 
Bo?j>iton,  Qi  Wisconsin,  -265 ;  54  Am.  Rep.  610,  holding  that  where  one  sold 
and  another  bought  a  rough  diamond  worth  $700  for  one  doUar,  the  stone 
being  open  to  the  inspection  of  both,  and  both  being  ignorant  of  its  real  value, 
and  supposing  the  price  a  fair  one,  the  sale  cannot  be  rescinded.  The  Court 
said  :  "  There  is  no-  pretence  of  any  mistake  as  to  the  identity  of  the  thing 
sold,"  and  they  held  that  the  great  inadequacy  of  price  was  no  evidence  of 
fraud.  The  action  was  to  recover  the  stone.  The  Court  remarked  that 
whether  the  inadequacy  of  price  "  would  have  any  influence  in  an  action  in 
ecputy  to  avoid  the  sale,  we  need  not  consider."  The  reporter  in  the  note,  54 
Am.  Rep.  614,  says  :  "This  case  seems  nearly  if  not  quite  unique."  A  very 
plausible  argument  might  be  made  on  the  question  of  identity,  to  the  effect 
that  a  diamond  is  not  the  same  thing  as  a  pebble  or  a  bit  of  glass.  In  Sher- 
ivood  V.  Walker,  supra,  tlie  Court  said  :  "  The  parties  would  not  have  made 
the  contract  of  sale  except  iipou  the  understanding  and  belief  that  she  was 
incapable  of  breeding  and  of  no  use  as  a  cow.  It  is  true  that  she  is  now  the 
identical  animal  that  they  thought  her  to  be  when  the  contract  was  made  ; 
there  is  no  mistake  as  to  the  identity  of  the  creature.  Yet  the  mistake  was 
not  of  the  mere  quality  of  the  animal.  A  barren  cow  is  substantially  a  dif- 
ferent thing  than  a  breeding  one.  There  is  as  much  diiference  between  them 
for  all  purposes  of  use  as  is  between  an  ox  and  a  cow  that  is  capable  of  breed- 
ing and  giving  milk.  If  the  mutual  nustake  had  simply  related  to  the  fact 
whether  she  was  with  calf  or  not  for  one  season,  then  it  nnght  ha^'e  been  a 
good  sale ;  but  the  mistake  affected  the  character  of  the  animal  for  all  time, 
and  for  her  present  and  ultimate  use.  She  M'as  not  in  fact  the  animal,  or  the 
kind  of  animal  the  defendant  intended  to  sell  or  the  plaintiff  to  buy.  She 
was  not  a  barren  cow ;  and  if  this  fact  had  been  known  there  would  have 
been  no  contract.  The  mistake  affected  tlie  substance  of  the  whole  consid- 
eration; and  it  must  be  considered  that  there  was  no  contract  to  sell,  or  sale 
of,  the  cow  as  she  actually  was.  The  thing  sold  and  bought  had  in  fact  no 
existence.  She  was  sold  as  a  beef  creature  would  be  sold ;  she  is  in  fact  a 
breeding  cow  and  a  valuable  one."  This  reasoning  seems  quite  applicable  to 
the  diamond  case. 
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No.  19.  —  Thoroughgoods  Case,  2  Co.  Kep.  9 a.  —  Rule. 

No  19.  —  THOEOUGHGOOD'S  CASE, 
(c.  p.  1582.) 

No.  20.  —  COUTURIEE  v.  HASTIE. 
(1856.) 

No.  21.  —  CUNDY  V.  LINDSAY. 

(Appeal  from  Lindsay  v.  Cundy.) 

(H.  L.  1878.) 

RULE. 

WuERE  a  person  is  induced  to  sign  what  purports  to  be 
a  contract  through  a  mistake  or  fraud  going  to  the  essence 
of  the  consent,  there  is  no  contract  to  bind  him. 

And  so  if  A.  has  been  fraudulently  induced  to  make 
what  purports  to  be  a  contract  with  B.  under  the  belief 
that  he  is  contracting  with  C,  there  is  no  valid  contract. 

Thoroughgood's  Case. 

2  Co.  Rep.  9  ((,  9  i. 

Contract  (cipparent).  —  Signature  induced  by  Fraud. 

[9 a]  In  trespass  quai'e  clausum  fregit,  the  defendant  pleaded  a  release  from 
the  plaintiff  to  J.  S.,  and  justitied  as  servant  to  the  feoffee  of  J.  !S. ;  the 
plaintiif  replied  that  he  was  a  layman,  not  lettered,  and  that  at  the  time  of 
the  release  made,  divers  arrearages  of  an  annuity  were  due  to  him;  and  that 
one  J.  W.  took  the  deed,  while  it  was  reading,  and  said  to  him  "Yon  will 
better  imderstand  it  by  hearing  than  by  reading,"  and  taking  it  in  liis  hand 
said  "  It  is  biit  a  release  of  the  arrearages  ;  "  and  he  said,  "  If  it  be  so.  1  am 
contented;  "  held,  1st,  That  a  deed  executed  by  an  illiterate  person  does  not 
bind  him,  if  read  falsely  either  by  the  grantee  or  a  stranger  ;  2ndly,  That  an 
illiterate  man  need  not  execute  a  deed  before  it  be  read  to  him  in  a  language 
which  he  understands ;  but  if  the  party  executes  without  desiring  it  to  be 
read,  the  deed  is  binding;  3rdly,  That  if  an  illiterate  man  execute  a  deed 
which  is  falsely  read,  or  the  sense  declared  differently  from  the  truth,  it  does 
not  bind  him  ;  and  that  though  it  be  by  a  friend  of  his,  unless  there  be  covin. 

Thoroughgood  brought  an  action  of  trespass  for  breaking  of  his 
close  against  Cole  defendant,  who  pleaded,  that  long  time  before 
the  trespass,   the  plaintiff  released    to  one  William    Cliicken    all        I 
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demands  whatsoever,  &c.  whose  estate  in  the  land  the  defendant 
hath,  and  justified  the  trespass,  &c.  The  plaintiff  said,  that  he 
was  a  layman,  not  lettered,  and  that  at  the  time  of  the  said  release 
made,  divers  arrearages  of  an  annuity  were  due  to  him  by  the  said 
William  Chicken,  and  tliat  the  said  writing  of  release  was  read  and 
declared  to  him  as  a  writing  of  acquittance  for  those  arrearages 
only ;  and  that  he  (giving  credit  thereunto)  did  seal  and  deliver 
the  same  to  the  said  William  Chicken,  and  so,  not  his  deed ; 
upon  which  issue  was  joined  ;  and  the  jury  found  a  special  verdict 
to  this  effect ;  that  is  to  say,  that  the  plaintiff  was  a  layman,  not 
lettered,  and  that  divers  arrearages  of  the  said  annuity  were  be- 
hind, and  that  the  writing  was  never  read  to  him  ;  but  after  that 
one  Thomas  Ward  had  begun  to  read  it  to  the  plaintiff,  and  before 
he  had  read  a  line  of  the  writing,  one  John  Ward  took  the  writing 
out  of  his  hands,  saying  to  tlie  plaintiff,  "  Goodman  Thoroughgood, 
you  are  a  man  unlearned,  and  I  will  declare  it  unto  you,  and  make 
you  understand  it  better  than  you  can  by  hearing  of  it  read  : "  and 
then  said  further  to  him,  "  Goodman  Thoroughgood,  the  effect  of  it 
is  this,  that  you  do  release  to  William  Chicken  all  the  arrearages 
of  rent  that  he  doth  owe  you,  and  no  otherwise,  and  then  you  shall 
have  your  land  again : "  to  whicli  the  plaintiff  said,  "  If  it  be  no 
otherwise,  I  am  content;"  and  tliereupon  the  plaintiff,  giving 
credit  to  the  said  John  Ward,  delivered  the  said  release  to  the 
said  William  Chicken  ;  and  whether  this,  upon  the  whole 
*  matter,  be  the  plaintiff's  deed,  the  jury  refer  to  the  Court,  [*  9  &] 
&c.  And  it  was  adjudged,  that  it  was  not  the  plaintiffs 
deed ;  and  in  this  case  three  points  were  resolved :  first,  that 
althougli  the  party  to  whom  the  writing  is  made,  or  other  by  his 
procurement,  doth  not  read  the  writing,  but  a  stranger  of  his  own 
head  read  it  in  other  words  than  in  truth  it  is,  yet  it  shall  not 
bind  the  party  who  delivereth  it ;  for  it  is  not  material  who  r^ad- 
etli  the  writing,  so  as  he  who  maketh  it  lie  a  layman,  and  being 
not  lettered,  be  (without  any  covin  in  himself)  deceived;  and  that 
is  proved  by  the  usual  form  of  pleading  in  such  case,  that  is  to  say, 
that  he  was  a  layman,  and  not  learned,  and  that  the  deed  was  read 
to  him  in  other  words,  &c.  generally,  without  showing  l)y  whom  it 
was  read.  And  if  a  stranger  menace  A.  to  make  a  deed  to  B.,  A. 
shall  avoid  the  deed  which  he  made  by  such  threats,  as  well  as  if 
B.  himself  had  threatened  him,  as  it  is  adjudged  45  E.  III.  6,  a. 
Vide  39  H.  VI.  36,  a. 
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Secondly,  that  such  layman,  nut  learned,  is  not  bound  to  deliver 
the  deed,  if  there  be  not  one  present  which  can  read  the  deed  unto 
him,  in  such  language  that  he  who  should  make  the  deed  may 
understand  it;  and  that  is  the  reason,  that  if  it  be  read  to  liiiu  in 
other  words  than  are  contained  in  the  writing,  it  shall  not  bind 
the  party  who  delivereth  it,  for  it  is  at  the  peril  of  the  party  to 
whom  the  writing  is  made,  that  the  true  effect  and  purport  of  the 
writing  be  declared,  if  it  be  required ;  but  if  the  party  who  should 
deliver  the  deed  doth  not  require  it,  he  shall  be  bound  by  the 
deed,  although  it  be  penned  against  his  meaning. 

Thirdly,  although  the  writing  be  not  read  to  the  party,  yet  if  the 
effect  be  declared  to  him  in  other  form  than  is  contained  in  the 
writing,  and  upon  that  he  deliver  it,  he  shall  avoid  the  deed ;  for 
it  is  all  one  in  law  to  read  it  in  other  words,  and  to  declare  the 
effect  thereof  in  other  manner  than  is  contained  in  the  writing ;  if 
the  party  who  maketh  the  writing  (being  not  learned)  desire  one 
to  rfead  the  writing  to  him,  and  he  read  it,  or  declare  the  effect 
thereof  to  him  in  other  manner  than  the  writing  doth  purport,  it 
(unless  there  be  covin  betwixt  them)  shall  not  bind  him. 

Couturier  and  Others,  Plaintiffs  in  Error  v.  Hastie  and  Another, 
Defendants  in  Error. 

5  H.  L.  Cas.  673-682  (s.  c.  25  L.  J.  Ex.  253;  2  Jur.  N.  S.  1241). 

Contract.  —  Mistake  going  to  the  Essence  of  the  Contract. 

[673]  A  cargo  of  corn  was  shipped  by  A.  at  Salonica,  in  February,  1848,  for 
deUvery  in  London.  On  the  15th  of  May  it  ^Yas  sold  by  H.  a  factor, 
who  made  the  sale  on  a  del  credere  commission.  The  contract  described  the 
corn  as  "  of  average  quality  when  shipped,"  and  the  sale  was  made  at  "27s. 
per  quarter  free  on  board,  and  including  freight  and  insurance  to  a  safe  port 
in  the  United  Kingdom,  payment  at,  &c.,  upon  handing  shipping  documents." 
Tn  fact  the  corn  had,  a  short  time  before  the  date  of  the  contract,  been  sold 
at  Tunis,  in  consequence  of  getting  so  heated  in  the  early  part  of  the  voyage 
as  to  render  its  being  brought  to  England  impossible.  The  contract  in  Eng- 
land was  entered  into  in  ignorance  of  this  fact.  When  the  English  pur- 
chaser discovered  it,  he  repudiated  the  contract :  Tn  an  action  for  the  price 
brought  against  the  factor  :  Held,  that  the  contract  contemplated  that  there 
was  an  existing  something  to  be  sold  and  bought  and  capable  of  transfer, 
which  not  being'  the  case  at  the  time  of  the  sale  by  the  factor,  he  was  not 
liable. 

The  plaintiffs  were  merchants  at  Smyrna  ;  the  defendants  were 
corn  factors  in  London ;  and  this  action  was  brought  to  recover 
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from  tliem  the  price  of  a  cargo  of  *  Indian  corn  which  [*  674] 
had  been  shipped  at  Salonica,  on  board  a  vessel  char- 
tered by  the  plaintiff's  for  a  voyage  to  P^ngland,  and  had  been 
sold  in  London  by  the  defendants  in  error,  upon  a  (h:l  crcdce  com- 
mission. The  purchaser,  under  the  circumstances  hereafter  stated, 
had  repudiated  the  contract. 

In  January,  1848,  the  plaintiffs  chartered  a  vessel  at  Salonica,  to 
bring  a  cargo  of  1180  quarters  of  corn  to  England.  On  the  8th  of 
February  a  policy  of  insurance  was  effected  on  "corn  warranted 
free  from  average,  unless  general,  or  the  ship  be  stranded."  On  the 
22nd  of  that  month  the  master  signed  a  bill  of  lading,  making  the 
corn  deliverable  to  the  plaintiffs,  or  their  assigns,  "  he  or  they  pay- 
ing freight,  as  per  charter-party,  with  primage  and  average  accus- 
tomed." On  the  23rd  February,  the  sliip  sailed  on  the  home- 
ward voyage.  On  the  1st  May,  1848,  Messrs.  Bernouilli,  the 
London  agents  of  the  plaintiffs,  and  the  persons  to  whom  the  bill 
of  lading  had  been  indorsed,  employed  the  defendants  to  sell  the 
cargo,  and  sent  thera  the  bill  of  lading,  the  charter-party,  and  the 
policy  of  insurance,  asking  and  receiving  thereon  an  advance  of 
X600. 

On  the  15th  May  tlie  defendants  sold  the  cargo  to  A.  B.  Cal- 
lander, who  signed  a  bought  note,  in  the  following  terms:  "  Bought 
of  Hastie  &  Hutchinson,  a  cargo  of  about  1180  (say  eleven  hun- 
dred and  eighty)  (piarters  of  Salonica  Indian  corn,  of  fair  average 
(piality  when  shipped  per  the  Kezia  P<igc,  Captain  Page,  from 
Salonica  ;  Inll  of  lading  dated  twenty-second  February,  at  27s.  (say 
twenty-seven  shillings)  per  quarter,  free  on  board,  and  including 
freight  and  insurance,  to  a  safe  port  in  the  United  Kingdom,  the 
vessel  calling  at  Cork  or  Falmouth  for  orders  ;  measure  to  be  cal- 
culated as  customary  ;  payment  at  two  months  from  this 
ilate,  or  in  cash,  less  discount,  at  the  rate  *  of  five  per  cent.  [*  675] 
per  annum  for  the  unexpired  time,  upon  handing  shipping 
documents." 

In  the  early  i)art  of  the  homeward  voyage,  the  cargo  ])ecame  so 
heated  that  the  vessel  was  obliged  to  put  into  Tunis,  where,  after 
a  survey  and  other  proceedings,  regularly  and  hona  fide  taken,  the 
cargo  was,  on  the  22nd  A})ril,  unloaded  and  sold.  It  did  not  ap- 
pear that  either  party  knew  of  these  circumstances  at  the  time  of 
the  sale.  The  contract  having  been  made  on  the  15th  of  May, 
Mr.  Callender,  on  the  2.3rd  of  May,  wrote  to  Hastie  and  Hutchin- 


206  CONTRACT. 


No.  20.  —  Couturier  v.  Hastie,  5  H.  L.  Cas.  675,  676. 


son :  "  I  repudiate  the  contract  of  the  cargo  of  Indian  corn,  per 
the  Kezia  Page,  on  the  ground  that  the  cargo  did  not  exist  at  tlio 
date  of  the  contract,  it  appearing  that  the  news  of  the  con( km  na- 
tion and  sale  of  this  cargo  at  Tunis,  on  the  22nd  April,  was  pub- 
lished at  Lloyd's  and  other  papers,  on  the  12th  instant,  heing  three 
to  four  days  prior  to  its  l)eing  ottered  for  sale  to  ine." 

The  plaintiff's  afterwards  brought  this  action.  The  declaration 
was  in  the  usual  form.  The  defendants  pleaded  several  pleas,  of 
which  the  first  four  are  not  now  material  to  he  considered.  The 
fifth  plea  was  that  before  the  sale  to  C'allender,  and  whilst  the 
vessel  was  on  the  voyage,  the  plaintiff's  sold  and  delivered  the  corn 
to  other  persons,  and  that  since  such  sale  the  plaintiff's  never  had 
any  property  in  the  corn  or  any  right  to  sell  or  dispose  thereof, 
and  that  Callander  on  that  account  repudiated  the  sale,  and  re- 
fused to  perform  his  contract,  or  to  pay  the  price  of  the  corn. 
Sixthly,  that  before  the  defendants  were  employed  by  the  plain- 
tiffs, the  corn  had  become  heated  and  greatly  damaged  in  the 
vessel,  and  had  been  unloaded  by  reason  thereof,  and'  sold  and 
disposed  of  by  the  captain  of  the  said  vessel  on  account  of  tlie 
plaintiff's  at  Tunis,  and  that  Callender,  for  that  reason,  repudiated 

the  sale,  &c. 
[*  676]       *  The  cause  was  tried  before  Mr.  Baron  Maktin,  when 

his  Lordship  ruled,  that  the  contract  imported  that  at 
the  time  of  the  sale  the  corn  was  in  existence  as  such,  and  cap- 
able of  delivery,  and  that  as  it  had  been  sold  and  delivered  by 
the  captain  before  this  contract  was  made,  the  plaintiffs  could 
not  recover  in  the  action.  He  therefore  directed  a  verdict  for  the 
defendants.  The  case  was  afterwards  argued  in  the  Court  of 
Exchequer  before  the  Lord  Chief  Baron,  Mr.  Baron  Parke,  and 
Mr.  Baron  AldersoN,  when  the  learned  Judges  diff"ered  in  opinion, 
and  a  rule  was  drawn  up  directing  that  the  verdict  found  for  the 
defendants  should  be  set  aside  on  all  the  pleas  except  the  sixth, 
and  that  on  that  plea  judgment  should  be  entered  for  the  plaintiff's, 
non  obstante  veredicto.  That  the  defendants  should  be  at  liberty 
to  treat  the  decision  of  the  Court  as  the  ruling  at  7i2si  prius,  and 
to  put  it  on  the  record  and  bring  a  bill  of  exceptions.  8  Exch.  40. 
This  was  done,  and  the  Lord  Chief  Baron  sealed  the  bill  of  ex- 
ceptions, adding,  however,  a  memorandum  to  the  eff'ect  that  he 
did  so  as  the  ruling  of  the  Court,  but  that  his  own  opinion  was  in 
opposition  to  such  rnling. 
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The  case  was  argued  on  the  bill  of  exceptions  in  the  the  Ex- 
chequer Chamber,  before  Justices  Coleridge,  Maule,  Ckesswell, 
WicHTMAN,  Williams,  Talfoukd,  and  Ckomi'Ton,  who  were  unani- 
mously of  opinion  that  the  judgment  of  the  Court  of  Exche(|uer 
ouglit  to  be  reversed.  9  Exch.  102.  The  present  writ  of  error 
was  then  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Alderson,  Mr. 
Justice  WiGHTMAN,  Mr.  Justice  Cresswell,  Mr.  Justice  Erle,  Mr. 
Justice  Williams,  Mr.  Baron  Martin,  Mr.  Justice  Crompton, 
Mr.  Justice  Willes,  and  Mr.  Baron  Bramwell,  attended. 

*Sir  E.  Thesiger  and  Mr.  James  Wilde  for  the  plaintiffs  [*  077] 
in  error. 

The  purchase  here  was  not  of  the  cargo  absolutely  as  a  thing 
assumed  to  be  in  existence,  but  merely  of  the  benefit  of  the  ex- 
pectation of  its  arrival,  and  of  the  securities  against  the  contin- 
gency of  its  loss.  The  purchaser  bought  in  fact  the  shipping 
documents,  the  rights  and  interests  of  the  vendor.  A  contract  of 
such  a  kind  is  valid.  Rdne  v.  Mdler,  6  Ves.  349 ;  5  E.  R.  327 ; 
Cass  V.  Rudele,  2  Vern.  280.  The  language  of  the  contract  implies 
all  this.  The  representation  that  the  corn  was  shipped  free  on 
board  at  Salonica,  means  that  the  cargo  was  the  property  of,  and 
at  the  risk  of  the  shipper.  Cowasjee\.  Tliompson,  5  Moo.  P.  C.  165. 
The  Court  of  Exchequer  proceeded  on  the  words  of  this  contract 
and  gave  the  correct  meaning  to  them.  Mr.  Baron  Parke  said, 
(8  Exch.  54;  22  L.  J.  Ex.  103) :  "There  is  an  express  engagement 
that  the  cargo  was  of  average  quality  when  shipped,  so  that  it 
is  clear  that  the  purchaser  was  to  run  the  risk  of  all  subsequent 
deterioration  by  sea  damage  or  otherwise,  for  which  he  was  to  be 
indemnified  by  having  the  cargo  fully  insured  ;  for  the  27.s.  per 
quarter  was  to  cover  not  merely  the  price,  but  all  expenses  of 
shipment,  freight,  and  insurance."  In  a  contract  for  the  sale  of 
goods  afloat,  there  are  two  periods  which  are  important  to  be  re- 
garded, the  time  of  sale  and  the  time  of  arrival.  If  at  the  time  of 
the  sale  there  is  anything  on  which  the  contract  can  attach  it  is 
valid,  and  the  vendee  bound.  Barr  v.  Gibson,  3  M.  &  W.  390  ;  7 
L.  J.  (N.  S.)  Ex.  124.  The  goods  are  either  shipped,  as  here,  "  free 
on  board,"  when  it  is  clear  that  they  are  thenceforward  at  the 
risk  of  the  vendee,  or  they  are  shipped  "  to  arrive,"  which  saves 
the  vendee  from  all  risk  till  they  are  safely  brought  to  port, 
Johnson  v.  Macdonald,  9  M.  &  W.  600,  12  L.  J.  Ex.  'J9.     The 
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[*  678]  intention  *  of  the  parties  is  understood  to  be  declared  by 
different  terms  of  expression,  and  the  judgment  of  the 
Exchequer  Chamber  here  really  violates  that  intention.  Tlie  case 
of  Strickland  v.  Turner,  7  Exch.  208,  which  was  referred  to  by  the 
Lord  Chief  Baron  Pollock  (8  Exch.  49),  is  not  in  point,  for  there 
the  annuity,  which  was  the  subject  of  the  sale,  had  actually  ceased 
to  exist  when  the  sale  took  place ;  there  was  nothing  whatever  on 
which  the  contract  could  attach ;  and  the  principles  therefore  on 
which  all  contracts  of  sale  must  proceed,  as  explained  and  illus- 
trated by  Pothier,^  whose  definitions  of  a  sale  are  literally  adopted 
by  Mr.  Chancellor  Kent,  2  Kent's  Com.  468,  applied  tliere,  but 
they  do  not  apply  here,  for  here  the  parties  were  dealing  with  an 
expectation,  namely,  the  expectation  of  the  arrival  of  the  cargo. 
As  Lord  Chief  Baron  Hichards  said  in  Hitchcock  v.  Gvhlings,  4 
Price,  135,  "  If  a  man  will  make  a  purchase  of  a  chance,  he  must 
abide  by  the  consequences."  Here,  however,  the  chance  was  only 
that  of  the  arrival  of  the  cargo,  and  that  chance  was  covered  by 
the  policy,  for  the  cargo  itself,  as  stated  in  the  contract,  had  been 
actually  shipped.  Had  the  cargo  been  damaged  at  the  time  of 
this  contract,  the  loss  thereby  arising  must  have  been  borne  by  the 
purchaser.  Suppose  the  corn  had  been  landed  at  Tunis, 
[*  679]  and  had  remained  in  the  warehouse  there,  *  it  would  have 
ceased  to  l)e  a  cargo  in  tlie  strict  and  literal  meaning  of 
the  word,  but  the  purchaser  would  still  have  been  bound  by  his 

contract. 

The  Court  of  Exchequer  Chamber,  admitting  that  the  vendee 
might  have  recovered  an  average  loss  under  the  policy  on  this 
cargo,  said  that  he  could  not  have  recovered  if  a  total  loss  had 
occurred,  and  referred  to  an  admission  to  that  effect  supposed  to 
have  been  made  by  the  present  Baron  Martin  when  arguing 
SiUherland  v.  Pratt,  11  M.  &  W.  296,  That  admission  does  not 
mean  what  is  thus  supposed ;  and  after  the  case  of  Bonx  v.  Sal- 

1  Pothier,  Contrat  de  Veiite,  pt.  1,  s  2  somiiies,  I'lui  et  I'autre,  (jue  cette  maison 

art.    1.     "   U   faut   en   premier   lieu,  une  a  e'tc'  iiiceudie'e  pour  le  total,  ou  pour  la 

chose  qui  soit  vendue,  et  (jui  fasse  I'objet  plus  graude  partie,   ce  contrat  sera  nul, 

du  contrat.     Si  done,  ignorant  que  mon  par<-e((ue  la  maison  qui  en  faisoit  I'objet 

cheval   est  mort,  je  le  vends  k  quelqu'un,  n'existoit  pas  ;  la  place  et   ce  qui  restoit 

il  n'y  aura  pas  uu  contrat  de  veute,  faute  de   cette   maison.   n'etoient    pas   tant    la 

d'une  chose  qui   en  soit  I'objet.     Par   la  chose  qui  faisoit  I'objet  de  notre  contrat, 

meme  raison.  si,  me  trouvant  avec  vous  a  que  des  restes  de  ces  choses.     L.  57,  ff. 

Paris,  je  vous  vends  une  maison  quej'ai  de  Contr.  Empt." 
a    Orle'ans,    dans    I'ignorancc    uu     nous 
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vador,  3  Bing.  N.  C.  266;  7  L.  J.  Ex.  328,  No.  6  of  "Abandon- 
ment," 1  K.  C.  46,  where  there  was  a  total  loss,  and  the  plaintiff 
recovered  on  the  policy,  it  is  difficult  to  understand  how  such  an 
opinion  could  be  entertained.  A  technical  objection  arising  on 
the  form  of  the  policy  would  not  affect  this  question.  The  pur- 
chaser's right  on  this  policy  would  have  been  complete.  1  Phillips, 
Insur.  438;  1  Marshall,  Insur.  333,  and  March  v.  Piyott,  5 
Burr.  2802. 

By  what  has  happened  here,  the  purchaser  has  been  saved  the 
payment  of  freight.  Vlierhooni  v.  Chapinan,  13  M.  &  W.  230,  13  L. 
J.  Ex.  384,  and  Owens  v.  Diiiibar,  12  Ir.  L.  R.  304,  shows  that  he 
would  have  been  bound  to  accept  the-  cargo.  The  contract  here 
was,  that  the  cargo  was  shipped  "  free  on  board."  To  that  extent 
the  vendor  was  l)ound,  but  he  was  not  bound  by  any  farther  and 
implied  warranty.     Dickson  v.  Zirzitiia,  10  C.  B.  602. 

Mr.  Butt  and  Mr.  Bovill  for  the  defendants  in  error  were  not 
called  on. 

The  Lord  Chancelldh  (Lord  Craxworth). 

My  Lords,  this  case  has  been  very  fully  and  ably  argued  on  the 
part  of  the  plaintiffs  in  error,  but  I  understand  from  an  in- 
timation which  I  have  received,  that  all  *  the  learned  [*  680] 
Judges  who  are  present,  including  the  learned  Judge  who 
was  of  a  different  opinion  in  the  Court  of  Exchequer,  before  the 
case  came  to  the  Exchequer  Chamber,  are  of  opinion  that  the  judg- 
ment of  the  Court  of  Exchequer  Chamber  sought  to  l)e  reversed 
by  this  writ  of  error  was  a  correct  judgment,  and  tliey  come  to 
that  opinion  without  the  necessity  of  hearing  the  counsel  for  the 
defendants  in  error.  If  I  am  correct  in  this  belief,  I  will  not 
trouble  the  learned  counsel  for  the  defendants  in  error  to  address 
your  Lordships,  because  I  confess,  though  I  should  endeavour  to 
keep  my  mind  suspended  till  the  case  had  been  fully  argued,  that 
my  strong  impression  in  the  course  of  the  argument  has  been,  that 
the  judgment  of  the  Court  of  Exchequer  Cliamber  is  right.  T 
should  therefore  simply  propose  to  ask  the  learned  Judges,  whether 
they  agree  in  thinking  that  that  judgment  was  right. 

[The  Judges  consulted  together  for  a  few  minutes,  at  the  end 
of  which  time] 

Mr.  Baron  Alderson  said,  —  My  Lords,  Her  Majesty's  Judges 
are  unanimously  of  opinion  that  the  judgment  of  the  Exchequer 
Chamber   was  right,  and    that   the   judgment    of    the    Court    of 
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Exchequer  was  wrong  ;  and  T  am  also  of  that  opinion  myself  now, 
havinir  been  one  of  the  Judues  before  whom  the  case  came  to  be 
heard  in  the  Court  of  Exchequer. 

The  Lord  Chancellor.  —  My  Lords,  that  being  so,  I  have  no 
hesitation  in  advising  your  Lordships,  and  at  once  moving  that 
the  judgment  of  the  Court  below  should  be  affirmed.  It  is  hardly 
necessary,  and  it  has  not  ordinarily  been  usual  for  your  Lordships 
to  go  mucli  into  the  merits  of  a  judgment  which  is  thus  unani- 
mously affirmed  by  the  Judges  who  are   called   in  to  consider  it, 

and  to  assist  the  House  in  forming  its  judgment.  But  I 
[*  681]  may  state  shortly  *  that  the  whole  question   turns   upon 

the  construction  of  the  contract  which  was  entered  into 
between  the  parties.  I  do  not  mean  to  deny  that  many  plausible 
and  ingenious  arguments  have  been  pressed  by  both  the  learned 
counsel  who  have  addressed  your  Lordships  showing  that  there 
might  have  been  a  meaning  attached  to  that  contract  different 
from  that  which  the  words  themselves  impart.  If  this  had  de- 
pended not  merely  upon  the  construction  of  the  contract  but  upon 
evidence,  which,  if  I  recollect  rightly,  was  rejected  at  the  trial,  of 
what  mercantile  usage  had  been,  I  should  not  have  been  prepared 
to  say  that  a  long-continued  mercantile  usage  interpreting  such 
contracts  might  not  have  been  sufficient  to  warrant,  or  even  to 
compel  your  Lordships  to  adopt  a  different  construction.  Bat,  in 
the  absence  of  any  such  evidence,  looking  to  the  contract  itself 
alone,  it  appears  to  me  clearly  that  what  the  parties  contemplated, 
those  who  bought  and  those  who  sold,  was  that  there  was  an  exist- 
ing something  to  be  sold  and  bought,  and  if  sold  and  bought,  then 
the  benefit  of  insurance  should  go  with  it.  I  do  not  feel  pressed 
by  the  latter  argument,  which  has  been  brought  forward  very  ably 
by  Mr.  Wilde,  derived  from  the  subject  of  insurance.  I  think  the 
full  benefit  of  the  insurance  was  meant  to  go  as  well  to  losses  and 
damage  that  occurred  previously  to  the  15th  of  May,  as  to  losses 
and  damage  that  occurred  subsequently,  always  assuming  that 
something  passed  by  the  contract  of  the  15th  of  May.  If  the 
contract  of  the  loth  of  May  had  been  an  operating  contract,  and 
there  had  been  a  valid  sale  of  a  cargo  at  the  time  existing,  I  think 
the  purchaser  would  have  had  the  benefit  of  insurance  in  respect 
of  all  damage  previously  occurring.  The  contract  plainly  imports 
that  there  was  something  which  was  to  be  sold  at  the  time  of  the 
■contract,  and  something  to  be  purchased.     No  such  thing  existed. 
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I  *  think  the  Court  of  Exchequer  Chamber  has  come  to  [*  682] 
the  only  reasonable  conclusion  upon  it,  and  consequently 
that  there  must  be  judgment  given  by  your  Lordships   for  the 
defendants  in  error. 

Jiuhjiiient  for  tlie  defendants  in  erroi\  with  costs. 
Lords'  Journals,  27  June,  1856. 


Cundy  and  Bevington,  Appellants  v.  Lindsay  and  others,  Respondents. 

3  App.  Cas.  45"J-47->  (s.  c.  47  L.  J.  Q.  B.  481  ;  38  L.  T.  573  ;  :>6  W.  R.  406). 

Contract.  —  Fraud.  [^59] 

The  purchaser  of  a  chattel  takes  it,  as  a  general  rule,  subject  to  what  may 
turn  out  to  be  informalities  in  the  title. 

By  a  purchase  in  nuirket  overt  the  title  obtained  is  good  against  all  the 
world. 

If  not  so  purchased,  though  purchased  bona.  Jide,  the  title  obtained  may 
not  be  good  against  the  real  owner. 

Where  the  original  owner  has  parted  with  the  chattel  to  A.  upon  a  de  facto 
contract,  though  there  may  be  cii'cumstances  which  enable  that  owner  to  set 
aside  that  contract,  the  bond  fide  purchaser  from  A.  will  obtain  an  indefeasi- 
ble title. 

The  question,  therefore,  in  many  such  cases  will  be,  was  there  a  contract 
between  the  original  owner  and  the  intermediate  person. 

L.  was  a  manufacturer  in  Ireland;  Alfred  Blenkarn,  who  occupied  a  room 
in  a  house  looking  into  Wood  Street,  Cheapside,  wrote  to  L.,  proposing  a  con- 
siderable purchase  of  L.'s  goods,  and  in  his  letter  used  this  address  —  "  37, 
AVood  Street,  Cheapside,"  and  signed  the  letters  (witliout  any  initial  for  a 
Christian  name)  with  a  name  so  written  that  it  appeared  to  be  "Blenkiron 
&  Co."  There  was  a  respectable  firm  of  that  name,  "  W.  Blenkiron  &  Co.," 
carrying  on  business  at  123,  Wood  Street.  L.  sent  letters,  and  afterwards 
supplied  goods,  the  letters,  the  goods,  and  the  invoices  accompanying  the 
goods,  being  all  addressed  to  "Messrs.  Blenkiron  &  Co.,  37,  Wood  Street." 
The  goods  were  received  by  Blenkarn  at  that  place,  and  disposed  of  to  the 
defendants,  who  were  entirely  ignorant  of  the  fraud  :  — 

Held,  that  no  contract  was  made  with  Blenkarn,  that  even  a  temporary 
property  in  the  goods  never  passed  to  him,  so  that  he  never  had  a  possessory 
title  which  he  could  transfer  to  the  defendants,  who  were  consequently  liable 
to  the  plaintiffs  for  the  value  of  the  goods. 

Appeal  from  a  decision  of  the  Court  of  Appeal,  which  had 
reversed  a  previous  decision  of  the  Queen's  Bench. 

In  1873,  one  Alfred  Blenkarn  hired  a  room  at  a  corner  house 
in  Wood  Street,  Cheapside,  — it  had  two  side  windows  opening 
into  Wood  Street,  but  though  the  entrance  was  from  Little  Love 
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Lane  it  was  ])y  him  constantly  descril:)ed  as  37,  Wood  Street, 
Cheapside.  His  agreement  for  this  room  was  signed 
[*460]  "Alfred  Blenkarn. "  The  *  now  respondents,  Messrs. 
Lindsay  &  Co.,  were  linen  manufacturers,  carrying  on 
business  at  Belfast.  In  the  latter  part  of  1873,  Blenkarn  wrote 
to  the  plaintiti's  on  the  subject  of  a  purcliase  from  them  of  goods 
of  their  manufacture,  —  chiefly  cambric  handkerchiefs.  His  let- 
ters were  written  as  from  "  37,  Wood  Street,  Cheapside, "  where 
he  pretended  to  have  a  warehouse,  but  in  fact  occupied  only  a 
room  on  the  top  floor,  and  that  room,  though  looking  into  Wood 
Street  on  one  side,  could  only  be  reached  from  the  entrance  in 
5,  Little  Love  Lane.  The  name  signed  to  these  letters  was 
always  signed  without  any  initial  as  representing  a  Christian 
name,  and  was,  besides,  so  written  as  to  appear  "  Blenkiron  & 
Co."  There  was  a  highly  respectable  tirm  of  W.  Blenkiron 
&  Son,  carrying  on  business  in  Wood  Street,  —  but  at  number 
123,  Wood  Street,  and  not  at  37.  Messrs.  Lindsay,  who  knew 
the  respectability  of  Blenkiron  &  Son,  though  not  the  number  of 
the  house  where  they  carried  on  business,  answered  the  letters, 
and  sent  the  goods  addressed  to  "  Messrs.  Blenkiron  &  Co.,  37, 
Wood  Street,  Cheapside, "  where  they  were  taken  in  at  once.  The 
invoices  sent  with  the  goods  were  always  addressed  in  the  same 
way.  Blenkarn  sold  the  goods,  thus  fraudulently  obtained  from 
Messrs.  Lindsay,  to  different  persons,  and  among  tht*  rest  he  sold 
250  dozen  of  cambric  handkerchiefs  to  the  Messrs.  Cundy,  who 
were  bond  fide  purchasers,  and  who  resold  them  in  the  ordinary 
way  of  their  trade.  Payment  not  l)eing  made,  an  action  was 
conrmenced  in  the  Mayor's  Court  of  London  by  Messrs.  Lindsay, 
the  junior  partner  of  which  iirm,»Mr.  Thompson,  made  the  ordi- 
nary affidavit  of  debt,  as  against  Alfred  Blenkarn,  and  therein 
named  Alfred  Blenkarn  as  the  debtor.  Blenkarn 's  fraud  was 
soon  discovered,  and  he  was  prosecuted  at  the  Central  Criminal 
Court,  and  convicted  and  sentenced.  Messrs.  Lindsay  then 
brought  an  action  against  Messrs.  Cundy  as  for  unlawful  con- 
version of  the  handkerchiefs.  The  cause  was  tried  before  Mr. 
Justice  Blackburn,  who  left  it  to  the  jury  to  consider  whether 
Alfred  Blenkarn,  with  a  fraudulent  intent  to  induce  the  plain- 
tiffs to  give  him  the  credit  belonging  to  the  good  character  of 
Blenkiron  &  Co.,  wrote  the  letters,  and  by  fraud  induced  the 
plaintiffs  to  send  the  goods  to  37,  Wood  Street,  —  were  they  the 
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same  goods  as  those  bought  by  the  defendants  —  and  did  the 
plaintiff's  by  the  affidavit  of  debt  intend,  as  a  matter  of 
fact,  to  adopt  Alfred  Blenkarn  as  *  their  debtor.  The  first  [*461] 
and  second  questions  were  answered  in  the  affirmative, 
and  the  third  in  the  negative.  A  verdict  was  taken  for  the 
defendants,  with  leave  reserved  to  move  to  enter  the  verdict  for 
the  plaintiffs.  On  motion  accordingly,  the  Court,  after  argu- 
ment, ordered  the  rule  for  entering  judgment  for  the  plaintiffs 
to  be  discharged,  and  directed  judgment  to  be  entered  for  the 
defendants.  1  Q.  B.  D.  348 ;  45  L.  J.  Q.  B.  381.  On  appeal,  this 
decision  was  reversed  and  judgment  ordered  to  be  entered  for  the 
plaintiffs,  Messrs.  Lindsay.  2  Q.  B.  D.  96 ;  46  L.  J.  Q.  B.  233. 
This  appeal  was  then  brought. 

The  Solicitor  General  (Sir  H.  S.  Giffard)  and  Mr.  Benjamin, 
Q.  C.  (Mr.  B.  Francis  Williams  was  with  them),  for  the 
appellants :  — 

The  question  here  is,  whether  the  property  in  the  goods  passed 
frr)m  the  respondents  to  Blenkarn.      It  is  submitted  that  it  did.  ^ 

A  title  to  goods  may  be  acquired  even  where  they  are  obtained 
upon  false  pretences.  Though  it  will  not  be  an  indefeasible  title, 
and  may  be  voidable,  it  will,  as  to  third  persons  at  least,  be  good 
till  it  has  been  avoided.  It  must  in  some  sense  pass  the  property, 
for  if  it  did  not,  it  may  be  doubtful  whether  a  conviction  for 
obtaining  the  goods  could  be  sustained.  Here  it  is  clear  that 
there  was  in  tlie  first  instance  an  intention  on  the  part  of  the 
original  owner  tliat  the  property  should  pass.  [Lord  Pexzance  : 
But  was  it  not  tlie  intention  that  it  should  pass  to  Blenkiron, 
but  not  to  Blenkarn  ?]  As  to  some  person  in  Wood  Street  the 
intention  plainly  did  exist  that  it  should  pass.  [Lord  Pexz.vxce  : 
Is  there  no  distinction  between  the  case  of  a  man  who,  being 
deceived,  enters  into  a  contract,  and  that  of  a  man  Avho,  being 
also  deceived,  does  not  enter  into  a  contract?]  The  latter  was 
the  case  of  Hardman  v.  Booth,  1  H.  &  C.  803  ;  32  L.  J.  Ex.  105, 
so  much  relied  on  in  the  Court  below.  But  that  case  is  dis- 
tinguishable from  the  present,  for  there  the  facts  showed  distinctly 
that  the  intention  was  to  contract  with  Thomas  Gandell  &  Co. , 

1  There  had  been,  in  the  Courts  below,  who  liad   fraudulently  obtaine<l  it.     That 

a  question  as  to  the  effect  of  the  statute  question  was  also  made  tlie  sul)ject  of  argn- 

24  &  25  Vict.  c.  96,  with  regard  to  the  resti-  ment  in  this  Hou.se,  but  the  judgmeut  did 

tution    of   the    ])ropert_v  to    the    original  not  refer  to  it. 
owner  after  tlie  convietion  of  the  person 
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and  with  them  ah)ne ;  and  the  firm  of  Edward  *Gandell  & 
[*462]   Todd  was   a  different  firm  and  carried  on  business  at  a 

different  place,  and  was  wholly  unknown  to  the  plain- 
tiffs, and  Edward  Gandell  having  by  fraud  got  h(jld  oi  the  goods 
sent  to  the  warehouse  of  Thomas  Gandell,  carried  them  off  to  his 
own  place,  and  so  disposed  of  them.  Here  the  plaintiffs  them- 
selves sent  the  goods  to  the  person  who  had  corresponded  witli 
them,  and  who  did  carry  on  business  at  37,  Wood  Street.  The 
goods  reached  that  destination,  and  were  delivered  there  accord- 
ing to  the  address  which  the  plaintiffs  had  put  upon  them.  The 
facts  of  the  two  cases  were  unlike,  and  without  in  the  least  doubt- 
ing the  decision  in  that  case,  it  may  well  be  contended  not  to  be 
applicable  here.  Here  the  original  owner  allowed  the  goods  to 
remain  in  the  hands  of  the  person  to  whom  he  had  sent  them, 
and  while  there  they  were  s<dd  to  the  defendants,  who  were  ho/ia 
fide  purchasers  for  value.  After  that  the  vendor  could  no  longer 
follow  them  as  his  own;  his  intention  had  been  to  transfer  them, 
and  the  transfer  was  complete.  In  no  way  whatever  C(»uld  the 
case  be  compared  to  one  in  which  money  or  a  bill  of  exchange 
was  delivered  to  a  person  for  a  particular  purpose,  and  he  used 
it  for  another,  and  so  could  give  no  title  whatever  to  a  third  per- 
son to  whom  he  passed  it.  Neither  was  this  a  delivery  to  B. , 
who  stated  himself  to  be  the  agent  of  some  one  else  when  he  was 
not  so ;  it  was  a  delivery  to  B.  himself.  Credit  was  therefore 
given  to  him;  it  was  given  to  Blenkarn  &  Co.,  of  37,  Wood 
Street.  Then  again,  in  the  first  instance  Mr.  Thompson,  one  of 
the  partners  in  Messrs.  Lindsay's  house,  made  an  affidavit  of 
debt  against  Alfred  Pjlenkarn,  which  showed  that  the  house 
recognized  Blenkarn  as  the  debtor,  and  the  transaction  as  one  of  a 
sale.  That,  though  not  conclusive  on  the  subject,  was  at  least 
strong  evidence  of  previous  intention.  It  may  be  admitted  that 
where  the  authority  to  part  with  the  property  is  limited,  and  the 
property  is  parted  with  in  disregard  of  that  limited  authority, 
the  title  to  it  would  not  pass :  Reg.  v.  Middleton,  L.  R.,  2  C.  C.  R. 
38 ;  42  L.  J.  M.  C.  73 ;  but  that  cannot  affect  this  case,  for  here 
the  goods  were  transmitted  by  the  owners  themselves  to  a  person 
and  a  place  described  by  themselves.  The  title  to  the  goods  was 
for  the  time  perfect  in  law,  and,  being  so,  the  transfer  to  the 

defendants  made  during  that  time,  being  made  hond  fide, 
[*463]  could  not  be  impeached:  Pease  v.  *  Gloahec,  L.  R. ,  1  P.C.. 
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219;  35  L.  J.  P.  C.  66.  Till  the  title  of  Blenkarn  wa.s  dis- 
affirmed it  was  good,  and  the  property  disposed  of  in  the  mean 
time  could  nut  afterward  be  followed  in  the  hands  of  a  third 
person  who  had  honestly  purchased  it. 

Mr.  Wills,  Q.  C. ,  and  Mr.  Fullarton,  for  the  respondents:  — 

Where  the  circumstances  are  such  that  no  contract  has  ever 
arisen,  mere  delay  in  declaring  a  disaffirmance  cannot  affect  the 
case.  Kingsford  v.  Merrij,  1  H.  &  N.  503 ;  26  L.  J.  Ex.  83 ; 
Boulton  V.  Jones,  2  H.  &  N.  56-4;  27  L.  J.  Ex.  117;  see  In  lie 
Reed,  Ex  parte  Barnett,  3  Ch.  D.  123;  45  L.  J.  Bank.  120;  Hard- 
man,  V.  Booth.  Here  there  was  no  contract.  The  plaintiffs  did 
not  know  of  the  existence  of  two  firms  of  names  similar  to  each 
other  carrying  on  business  in  Wood  Street ;  they  knew  only  of 
Blenkiron  &  Co.,  and  thought  they  were  dealing  with  Blenkiron 
&  Co. ,  and  sent  their  goods  to  that  firm.  But  Blenkiron  &  Co. 
knew  nothing  whatever  nf  the  matter.  There  was,  therefore,  no 
contract  with  them.  Nor  was  there  any  with  Blenkarn,  for  by 
a  fraud  in  using  the  name  of  other  persons  he  obtained  possession 
of  goods  intended  for  those  other  persons,  and  not  for  him.  There 
was,  therefore,  no  contract  with  him.  If  so,  no  moment  existed 
during  which  a  title  to  the  goods  could  be  given  to  the  defend- 
ants.     Their  conversion  of  the  goods  was  consequently  unlawful. 

The  Solicitor  General  rejilied. 

The  Lord  Chancellor  (Lord  Cairns)  :  — 

My  Lords,  you  have  in  this  case  to  discharge  a  duty  which  is 
always  a  disagreeable  one  for  any  Court,  namely,  to  determine  as 
Ijetween  two  parties,  both  of  whom  are  perfectly  innocent,  upon 
which  of  the  two  the  consequences  of  a  fraud  practised  upon  both 
of  them  nrust  fall.  My  Lords,  in  discharging  that  duty  your 
Lordships  can  do  no  more  than  apply,  rigorously,  the  settled  and 
well-known  rules  of  law.  Xow,  with  regard  to  the  title  to  per- 
sonal property,  the  settled  and  well-known  rules  of  law  may,  I 
take  it,  be  thus  expressed :  by  the  law  of  our  country  the  pur- 
chaser of  a  chattel  takes  the  chattel  as  a  general  rule  sub- 
ject to  what  *  may  turn  out  to  be  certain  infirmities  in  the  [*  464] 
title.  If  he  purcliases  the  chattel  in  market  overt,  he 
obtains  a  title  which  is  good  against  all  the  world  ;  but  if  he  does 
not  purchase  the  chattel  in  market  overt,  and  if  it  turns  out  that 
the  chattel  has  been  found  by  the  person  who  professed  to  sell  it, 
the  purcliaser  will   not  obtain  a  title  good  as  against  the  real 
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owner.  If  it  turns  out  that  the  chattel  has  been  stolen  by  the 
person  who  has  professed  to  sell  it,  the  purchaser  will  not  obtain 
a  title.  If  it  turns  out  that  the  chattel  has  come  into  the  hands 
of  the  person  who  professed  to  sell  it,  by  a  de  facto  contract,  that 
is  to  say,  a  contract  which  has  purported  to  pass  the  property  to 
him  from  the  owner  of  the  property,  there  the  purchaser  will 
obtain  a  good  title,  even  although  afterwards  it  should  appear 
that  there  were  circumstances  connected  with  that  contract,  which 
would  enable  the  original  owner  of  the  goods  to  reduce  it,  and  tr> 
set  it  aside,  because  these  circumstances  so  enabling  the  original 
owner  of  the  goods,  or  of  the  chattel,  to  reduce  the  contract  and 
to  set  it  aside,  will  not  be  allowed  to  interfere  with  a  title  for 
valuable  consideration  obtained  by  some  third  party  during  the 
interval  while  the  contract  remained  unreduced. 

My  Lords,  the  question,  therefore,  in  the  present  case,  as  your 
Lordships  will  observe,  really  becomes  the  very  short  and  simple 
one  which  I  am  about  to  state.  Was  there  any  contract  which, 
with  regard  to  the  goods  in  question  in  this  case,  had  passed 
the  property  in  the  goods  from  the  Messrs.  Lindsay  to  Alfred 
Blenkarn  ?  If  there  was  any  contract  passing  that  property,  even 
although,  as  I  have  said,  that  contract  might  afterwards  be  open 
to  a  process  of  reduction,  upon  the  ground  of  fraud,  still,  in  the 
mean  time,  Blenkarn  might  have  conveyed  a  good  title  for  valuable 
consideration  to  the  present  appellants. 

Now,  my  Lords,  there  are  two  observations  bearing  upon  the 
solution  of  that  question  which  I  desire  to  make.  In  the  first 
place,  if  the  property  in  the  goods  in  question  passed,  it  could 
only  pass  by  way  of  contract;  there  is  nothing  else  which  could 
have  passed  the  property.  The  second  observation  is  this,  your 
Lordships  are  not  here  embarrassed  by  any  conflict  of  evidence, 
or  any  evidence  whatever  as  to  conversations  or  as  to  acts  done, 
the  whole  history  of  the  whole  transaction  lies  upon 
[*465]  paper.  The  principal  *  parties  concerned,  the  respondents 
and  Blenkarn,  never  came  in  contact  personally,  —  every- 
thing that  was  done  was  done  by  writing.  What  has  to  be 
judged  of,  and  what  the  jury  in  the  present  case  had  to  judge  of, 
was  merely  the  conclusion  to  be  derived  from  that  writing,  as 
applied  to  the  admitted  facts  of  the  case. 

Now,  my  Lords,  discharging  that  duty  and  answering  that 
inquiry,  what  the  jurors  have  found   is   in   substance  this  :  it  is 
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not  necessary  to  spell  out  the  words,  because  the  substance  of  it 
is  beyond  all  doubt.  They  have  found  that  by  the  form  of  the 
signatures  to  the  letters  which  were  written  by  Blenkarn,  by  the 
mode  in  which  his  letters  and  liis  applications  to  the  respondents 
were  made  out,  and  by  the  way  in  which  he  left  uncorrected  the 
mode  and  form  in  which,  in  turn,  he  was  addressed  by  the 
respondents ;  that  by  all  those  means  he  led,  and  intended  to 
lead,  the  respondents  to  believe,  and  they  did  believe,  that  the 
person  with  whom  they  were  communicating  was  not  Blenkarn, 
the  dishonest  and  irresponsible  man,  but  was  a  well-known  and 
solvent  house  of  Blenkiron  &  Co.,  doing  business  in  the  same 
street.  My  Lords,  those  things  are  foinid  as  matters  of  fact,  and 
they  are  placed  beyond  the  range  of  dispute  and  controversy  in 
the  case. 

If  that  is  so,  what  is  the  consecpience  ?  It  is  that  Blenkarn  — 
the  dishonest  man,  as  I  call  him  —  was  acting  here  just  in  the 
same  way  as  if  he  had  forged  the  signature  of  Blenkiron  &  Co., 
the  respectable  firm,  to  the  ap})lications  for  goQds,  and  as  if, 
when,  in  return,  the  goods  were  forwarded  and  letters  were  sent, 
accompanying  them,  he  had  intercepted  the  goods  and  intercepted 
the  letters,  and  had  taken  possession  of  the  goods,  and  of  the 
letters  which  were  addressed  to,  and  intended  for,  not  himself, 
but  the  firm  of  Blenkiron  &  Co.  Now,  my  Lords,  stating  the 
matter  shortly  in  that  way,  I  ask  the  question,  how  is  it  possible 
to  imagine  that  in  that  state  of  things  any  contract  could  have 
arisen  between  the  respondents  and  Blenkarn,  the  dishonest  man  ? 
Of  him  they  knew  nothing,  and  of  him  they  never  thought. 
With  him  they  never  intended  to  deal.  Their  minds  never,  even 
for  an  instant  of  time,  rested  upon  him,  and  as  between  liim  and 
them  there  was  no  consensus  of  mind  which  could  lead  to  any 
agreement  or  any  contract  whatever.  As  between  him 
and  them  there  was  *  merely  the  one  side  to  a  contract,  [*466] 
where,  in  order  to  produce  a  contract,  two  sides  would  be 
required.  With  the  firm  of  Blenkiron  &  Co.  of  course  there  was 
no  contract,  for  as  to  them  the  matter  was  entirely  unknown,  and 
therefore  the  pretence  of  a  contract  was  a  failure. 

The  result,  therefore,  my  Lords,  is  this,  that  your  Lordships 
have  not  here  to  deal  with  one  of  those  cases  in  which  there  is 
(Ic  facto  a  contract  made  which  may  afterwards  be  impeached  and 
ret  aside,  on  the  ground  of   fraud ;  but  you  have  to  deal  with  a 
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case  which  ranges  itself  under  a  completely  difl'erent  chapter  of 
law,  the  case  namely  in  which  the  contract  never  comes  into 
existence.  My  Lords,  that  being  so,  it  is  idle  to  talk  of  the 
property  passing.  The  property  remained,  as  it  originally  had 
been,  the  property  of  the  respondents,  and  the  title  which  was 
attempted  to  be  given  to  the  appellants  was  a  title  which  could 
not  be  given  to  them. 

My  Lords,  I  therefore  move  your  Lordships  that  this  appeal  be 
dismissed  with  costs,  and  the  judgment  of  the  Court  of  Appeal 
affirmed. 

Lord  Hatheeley  :  — 

My  Lords,  I  have  come  to  the  same  conclusion  as  that  which 
has  just  been  expressed  by  my  noble  and  learned  friend  on  the 
woolsack.  The  real  question  we  have  to  consider  here,  is  this : 
whether  or  not  any  contract  was  actually  entered  into  between  the 
respondents  and  a  person  named  Alfred  Blenkarn,  who  imposed 
upon  them  in  the  manner  described  in  the  verdict  of  the  jury ; 
the  case  that  was  tried  being  one  as  between  the  alleged  vendors 
and  a  person  who  had  purchased  from  Alfred  Blenkarn. 

Now  the  case  is  simply  this,  as  put  by  the  learned  Judge  in 
the  Court  below ;  it  was  most  carefully  stated,  as  one  might 
expect  it  would  be  by  that  learned  Judge :  "  Is  it  made  out  to 
your  satisfaction  that  Alfred  Blenkarn,  with  a  fraudulent  intent 
to  induce  customers  generally,  and  Mr.  Thompson  in  particular, 
to  give  him  the  credit  of  the  good  character  which  belonged  to 
"William  Blenkiron  &  Sons,  wrote  those  letters  in  the  way  you 
have  heard,  and  had  tliose  invoices  headed  as  you  have  heard, " 
and  farther  than  that,  "Did  he  actually  by  that  fraud  induce  Mr. 
Thompson  to  send  the  goods  ...  to  37,  Wood  Street?  " 
[*467]  *  Both  these  questions  were  answered  in  the  affirmative 
by  the  jury.  What,  then,  was  the  result?  It  was,  that 
there  were  letters  written  by  a  man  endeavouring  by  contrivance 
and  fraud,  as  appears  upon  the  face  of  the  letters  themselves,  to 
obtain  the  credit  of  the  well-known  firm  of  Blenkiron  &  Co., 
Wood  Street.  That  was  done  by  a  falsification  of  the  signature 
of  the  Blenkirons,  writing  his  own  name  in  such  a  manner  as 
that  it  appeared  to  represent  the  signature  of  that  firm.  And 
farther,  his  letters  and  invoices  were  headed  "Wood  Street," 
which  was  not  an  accurate  way  of  heading  them ;  for  he  occupied 
only  a  room  on  a  third  floor,  looking  into  Little    Love   Lane   on 
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one  side,  and  looking  into  Wood  Street  on  the  other.  He  headed 
them  in  that  way,  in  order  that  by  these  two  devices  he  niiglit 
represent  himself  to  the  respondents  as  Blenkiron  of  Wood  Street. 
He  did  that  purposely;  and  it  is  found  that  he  induced  the 
respondents  by  that  device  to  send  the  goods  to  Blenkiron  of 
Wood  Street.  I  apprehend,  therefore,  that  if  there  could  be  said 
to  have  been  any  sale  at  all,  it  failed  for  want  of  a  purchaser. 
The  sale,  if  made  out  upon  such  a  transaction  as  this,  would  have 
been  a  sale  to  the  Blenkirons  of  Wood  Street,  if  they  had  chosen 
to  adopt  it,  and  to  no  other  person  wliatever,  — not  to  this  Alfred 
Blenkarn,  with  whom  the  respondents  had  not,  and  with  whom 
they  did  not  wish  t(^  have,  any  dealings  whatever. 

My  Lords,  it  appears  to  me  that  that  brings  the  case  completely 
within  the  authority  of  Hordman  v.  Booth,  where  it  was  held 
that  there  was  no  real  contract  between  the  parties  by  whom  the 
goods  were  delivered  and  the  concoctor  of  the  fraud  who  obtained 
possession  of  them,  because  they  were  not  to  him  sold.  Exactly 
in  the  same  way  here,  there  was  no  real  cf»ntract  whatever  with 
Alfred  Blenkarn;  no  goods  had  been  delivered  to  anybody  except 
for  the  purpose  of  transferring  the  property  to  Blenkiron  (not 
Blenkarn) ;  therefore  the  case  really  in  substance  is  the  identical 
case  of  Hard  man  v.  Booth  over  again. 

My  noble  and  learned  friend  who  sits  opposite  to  me  (Lord 
Penzance)  has  called  my  attention  to  a  case  which  seems  to  have 
been  decided  on  exactly  the  same  principle  as  Hardvifm.  v.  Booth, 
and  it  is  worth  while  referring  to  it  as  an  additional 
authority  upon  *  that  principle  of  law.  It  is  the  case  of  [*  468] 
Hijgons  v.  Burton,  26  L.  J.  Ex.  342.  There,  one  Dix, 
who  had  been  the  agent  of  a  responsible  firm  that  had  had  deal- 
ings with  the  plaintiff  in  the  action,  was  dismissed  by  his 
employers;  he  concealed  that  dismissal  from  a  customer  of  the 
firm,  the  plaintiff  in  the  action,  and,  having  concealed  that  dis- 
missal, continued  to  obtain  goods  from  him  still  as  acting  for  the 
firm.  The  goods  were  delivered  to  him,  but  it  was  held  that  that 
delivery  was  nf)t  a  delivery  to  any  person  whatever  who  had 
purchased  the  goods.  The  goods,  if  they  had  been  purchased  at 
all,  would  have  been  purchased  by  the  firm  for  which  this  man 
had  acted  as  agent;  but  he  had  been  dismissed  from  the  agency, 
—  there  was  no  contract,  therefore,  with  the  firm  ;  there  was  no 
contract  ever  intended  between  the  vendors  of  the  <ntods  and  the 
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person  who  had  professed  to  purchase  the  goods  as  the  agent  of 
that  firm ;  and  the  consequence  was  that  there  was  no  contract  at 
all.  There,  as  here,  the  circumstance  occurred  that  an  innocent 
person  purchasing  the  goods  from  the  person  with  whom  there 
was  no  contract  was  obliged  to  submit  to  his  loss.  The  point  of 
the  case  is  put  so  very  shortly  by  Chief  Baron  Pollock,  that  I 
cannot  do  better  than  adopt  his  reasoning  :  "  There  was  no  sale 
at  all,  but  a  mere  obtaining  of  goods  by  false  pretences ;  the 
property,  therefore,  did  not  pass  out  of  the  plaintiffs. "  The  other 
Judges,  who  were  Barons  Martin,  Bramwell,  and  Watson, 
concurred  in  that  judgment.  Here,  I  say,  exactly  as  in  those 
cases  of  Hardman  v.  Booth,  and  Hiygotis  v.  Burton,  there  was  no 
sale  at  all ;  there  was  a  representation,  a  false  representation, 
made  by  Blenkarn,  by  which  he  got  goods  sent  to  him,  upon 
applications  from  him  to  become  a  purchaser,  but  upon  invoices 
made  out  to  the  firm  of  Blenkiron  &  Co.  But  no  contract  was 
made  with  Blenkarn,  nor  any  contract  w^as  made  with  Blenkiron 
&  Co.,  because  they  knew  nothing  at  all  about  it,  and  therefore 
there  could  be  no  delivery  of  the  goods  with  the  intent  to  pass  the 
property. 

We  have  been  pressed  very  much  with  an  ingenious  mode  of 
putting  the  case  on  the  part  of  the  counsel  who  have  argued  with 
eminent  ability  for  the  appellants  in  this  case,  namely,  suppose 
this  fraudulent  person  had  gone  himself  to  the  firm  from 
[*  469]  whom  *  he  wished  to  obtain  the  goods,  and  had  repre- 
sented that  he  was  a  member  of  one  of  the  largest  firms  in 
London.  Suppose  on  his  making  that  representation  the  goods 
had  been  delivered  to  him.  Now  I  am  very  far,  at  all  events  on 
the  present  occasion,  from  seeing  my  way  to  this,  that  the  goods 
being  sold  to  him  as  representing  that  firm  he  could  be  treated  in 
any  other  way  than  as  an  agent  of  that  firm ;  or  suppose  he  had 
said :  "  I  am  as  rich  as  that  firm.  I  have  transactions  as  large  as 
those  of  that  firm.  I  have  a  large  balance  at  my  bankers ;  "  then 
the  sale  would  have  been  a  sale  to  a  fraudulent  purchaser  on 
fraudulent  representations,  and  a  sale  which  would  have  been 
capable  of  being  set  aside,  but  still  a  sale  would  have  been  made 
to  the  person  who  made  those  false  representations ;  and  the  part- 
ing with  the  goods  in  that  case  might  possibly  —  I  say  no  more 
—  have  passed  the  property. 

But  this  case  is  an  entirely  different  one.     The  whole  case,  as 
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represented  here  is  this ;  from  beginning  to  end  the  respondents 
believed  they  were  dealing  with  Blenkiron  &  Co.,  they  made  ont 
their  invoices  to  Blenkiron  &  Co. ,  they  supposed  they  sold  to 
Blenkiron  &  Co.,  they  never  sold  in  any  way  to  Alfred  Blenkarn ; 
and  therefore  Alfred  Blenkarn  cannot,  by  so  obtaining  the  goods, 
have  b}'  possibility  made  a  good  title  to  a  pnrchaser,  as  against 
the  owners  of  the  goods,  who  had  never  in  any  shape  or  way 
parted  with  the  property  nor  with  anything  more  than  the 
possessi<m  of  it. 

Lord  Penzance  :  — 

My  Lords,  the  findings  of  the  jury  in  this  case,  coupled  with 
the  evidence,  warrant  your  Lordships  in  concluding  that  the  fol- 
lowing are  the  circumstances  under  which  the  respondents  parted 
with  their  goods.  •  Whether  by  so  doing  they  passed  the  property 
in  them  to  Alfred  Blenkarn  is  I  conceive  the  real  question  to  be 
determined. 

The  respondents  had  never  seen  or  even  heard  of  Alfred  Blen- 
karn, when  they  received  a  letter  followed  by  several  others 
signed  in  a  manner  which  was  not  absolutely  clear,  but  which 
the  writer  intended  them  to  take,  and  which  they  did  take,  to  be 
the  signature  of  a  well-known  house  of  Blenkiron  &  Co., 
which  in  fact  *  carried  on  business  at  No.  123,  Wood  [*  470] 
Street.  The  purport  of  these  letters  was  to  order  the 
goods  now  in  question.  The  house  of  Blenkiron  &  Co.  was 
known  to  the  respondents,  and  it  was  also  known  that  they  lived 
in  Wood  Street,  though  the  respondents  did  not  know  the  number. 
The  respondents  answered  these  letters,  addressing  their  answers 
to  Blenkiron  &  Co.  in  Wood  Street,  but  in  place  of  No.  123,  they 
directed  them  to  No.  37,  which  was  the  number  given  in  the 
letters  as  the  address  of  that  firm.  In  the  result  they  sent  off  the 
goods  now  in  dispute,  and  addressed  them,  as  they  had  addressed 
their  letters,  to  Blenkiron  &  Co. ,  No.  37,  Wood  Street,  London. 
It  is  not  doubted  or  disputed  that  throughout  this  correspondence 
and  up  to,  and  after,  the  time  that  the  respondents  had  despatched 
their  goods  to  London,  they  intended  to  deal  and  l)elieved  they 
were  dealing  with  Blenkiron  &  Co.,  and  with  nobody  else;  nor  is 
it  capable  of  dispute  that,  when  they  parted  with  the  possession 
of  their  goods,  they  did  so  with  the  intention  that  the  goods 
should  pass  into  the  hands  of  Blenkiron  &  Co. ,  to  whom  they 
addressed  these  goods.     The  goods,  however,  were  not  delivered 
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to  Bleiikiron  &  Co.,  to  whom  they  were  addressed,  hut  found 
their  way  to  the  hands  of  Alfred  lilenkarn,  owing  to  the  number 
in  Wood  Street  being  given  as  No.  37,  in  ]ilace  of  No.  123, —  a 
mistake  whieh  had  been  purposely  Ijrouglit  aljout  by  the  writer 
of  the  letters  as  I  have  before  mentioned,  who  was  no  other  than 
Alfred  Blenkarn,  and  who  had  an  ottiee  or  room  at  No.  37,  Wood 
Street. 

In  this  state  of  things,  it  is  not  denied  that  the  contract,  or 
dealing,  which  the  respondents  thought  they  were  entering  into 
with  Blenkiron  &  Co.,  and  in  fulfilment  of  wdiich  they  parted 
with  their  goods,  and  forwarded  them  to  what  they  thought  was 
the  address  of  that  firm,  was  no  contract  at  all  with  them,  seeing 
that  Blenkiron  &  Co.  knew  .nothing  of  the  transaction.  But,  say 
the  appellants,  it  was  a  contract  with,  and  a  .good  delivery  to, 
Alfred  Blenkarn,  so  as  to  pass  the  property  in  the  goods  to  that 
individual,  although  the  goods  were  not  addressed  to  him  and  the 
respondents  did  not  know  of  his  existence. 

I  am  not  aware,  my  Lords,  that  there  is  any  decided  case  in 
which  a  sale  and  delivery  intendtid  to  be  made  to  one 
[*  471]  man,  has  *  been  held  to  be  a  sale  and  delivery  so  as  to 
pass  the  property  to  another,  against  the  intent  and  will 
of  the  vendor.  And  if  this  cannot  be,  it  is  difficult  to  see  how 
the  contention  of  the  appellants  can  be  maintained.  It  was 
indeed  argued  that  as  the  letters  and  goods  were  addressed  to  No. 
37  instead  of  No.  123,  this  constituted  a  dealing  with  the  person 
whose  office  was  at  No.  37.  But  to  justify  this  argument  it 
ought  at  least  to  be  shown  that  the  respondents  knew  that  there 
was  such  a  person,  and  that  he  had  offices  there,  —  whereas  the 
contrary  is  the  fact,  and  the  respondents  only  adopted  the  number 
because  it  was  given  as  the  address  in  letters  purporting  to  be 
signed  "  Blenkiron  &  Co.  " 

My  Lords,  I  am  unable  to  distinguish  this  case  in  principle 
from  that  of  Hardman  v.  Booth,  to  which  reference  has  been 
made.  In  that  case  Edward  Gandell,  who  obtained  possession 
of  the  })laintiff's  goods,  pretended  to  have  authority  to  order  goods 
for  Thomas  Gandell  &  Co.,  which  he  had  not,  and  then  inter- 
cepted the  goods  and  made  away  with  them ;  the  Court  held  that 
there  was  no  contract  with  Tlu)mas  Gandell  &  Co.  as  they  had 
given  no  authority,  and  none  with  Edward  Gandell,  who  had 
ordered  the  goods,  as  the  plaintitt's  never  intended  to  deal  with 
liiin. 
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In  the  present  case  Alfred  Blenkarn  pretended  that  he  was,  and 
acted  as  if  he  was,  Blenkiron  &  Co.  with  whom  ahjne  the  vendors 
meant  to  deal.  No  c<mtract  was  ever  intended  with  him,  and  the 
contract  which  was  intended  failed  for  want  of  another  party  to 
it.     In  principle  the  two  cases  seem  to  me  to  be  qnite  alike. 

Another  case  of  a  similar  kind  is  that  of  Hifjgotis  v.  Burton,  to 
which  similar  reasoning  was  applied. 

Hypothetical  cases  were  put  to  your  Lordships  in  argument  in 
which  a  vendor  was  supposed  to  deal  personally  with  a  swindler, 
believing  him  to  be  some  one  else  of  credit  and  stability,  and 
under  this  l)elief  to  liave  actually  delivered  goods  into  his  hands. 
My  Lords,  I  do  not  think  it  necessary  to  express  an  opinion  upon 
the  possible  effect  of  some  cases  wliich  I  can  imagine  to  happen 
of  this  character,  because  none  of  such  cases  can  I  think  be 
parallel  with  that  which  your  Lordships  have  now  to 
decide.  For  in  the  *  present  case  the  respondents  were  [*  472] 
never  brought  personally  into  contact  with  Alfred  Blen- 
karn ;  all  their  letters,  although  received  and  answered  by  him, 
were  addressed  to  Blenkiron  &  Co.,  and  intended  for  that  firm 
only;  and  finally  the  goods  in  dispute  were  not  delivered  to  him 
at  all,  but  were  sent  to  Blenkiron  &  Co. ,  though  at  a  wrong 
address. 

This  appeal  ought  therefore,  in  my  opinion,  to  be  dismissed. 

Lord  Gordon  concurred. 

Judgment  appealed  from  affirmed  ;  and  appeal  dismissed 
until  costs. 

Lords'  Journals,  4th  March,  1878. 

ENGLISH   NOTES. 

iMistake  siDi/jh'riter  is,  us  a  rule,  no  defence  to  an  action  on  a  con- 
tract. Lord  RoMiLLY,  in  Sivalsland  v.  Deardey  (1861),  29  Beav. 
430,  at  p.  433,  said:  "The  princii)le  upon  which  tliis  Court  (the 
Court  of  Chancery)  proceeds  in  cases  of  mistake  is  tliis:  if  it  appears 
upon  the  evidence  that  there  was,  in  tlie  description  of  tlie  propertv,  a 
matter  in  which  a  j)erson  miglit  hnnd  fide  make  a  mistake,  and  lie 
swears  positively  that  lie  did  make  such  mistake,  and  liis  evidence  is 
not  disproved,  this  Court  cannot  enforce  the  specific  performance  against 
him.  If  there  appears  on  the  particulars  no  grounds  for  the  mistake, 
if  no  man  wnth  his  senses  about  him  could  have  niisapju'ehended  the 
character  of  the  parcels,  then  I  do  not  think  that  it  is  sufficient  for  the 
purchaser  to  swear  that  he  made  a  mistake,  or  that  he  did  not  under- 
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stand  wluit  lie  was  about."  This  statement  of  the  law  was  approved  in 
Tamplin  v.  Jcuae.s  (1880),  15  Ch.  D.  215,  43  L.  J.  520,  29  W.  R.  311. 
There  a  {jroperty  was  put  up  for  sale  under  the  description  of  "  all  that 
Inn  with  the  brew-house,  out  buildings,  and  premises  known  as  The 
Ship,  together  with  the  saddler's  shop,  and  premises  adjoining  thereto, 
situate  at  N.,  Nos.  454  and  455  on  the  Tithe  Map,  and  containing  by 
admeasurement  twenty  perches  more  or  less."  In  the  sale-room  were 
plans  of  the  property.  At  the  back  of  the  property  were  two  pieces  of 
garden  ground  containing  together  about  20  perches,  not  belonging  to 
the  vendors,  one  of  which  had  for  many  years  been  occupied  with  the 
inn  and  the  other  with  the  saddler's  shop,  and  which  were  not  divided 
from  the  premises  with  which  they  were  occupied  in  such  a  way  as  to 
suggest  a  different  ownership.  The  defendant,  who  was  acquainted 
wdth  the  property  and  knew  that  the  gardens  were  occupied  along  with 
the  inn  and  the  saddler's  shop,  did  not  look  at  the  plans,  and  bought  in 
the  belief  that  he  was  buying  the  whole  of  the  jiroperty  in  the  occu- 
pation of  the  tenants.  It  was  held  that  mistake  was  no  defence  to  the 
action  for  spefcific  performance.  James,  L.  J.,  in  delivering  judg- 
ment (p.  221),  said:  "  If  a  man  will  not  take  reasonable  care  to  ascer- 
tain what  he  is  buying,  he  must  take  the  consequences.  .  .  .  Perhaps 
some  of  the  cases  on  this  subject  go  too  far,  but  for  the  most  part  the 
cases  where  a  defendant  has  escaped  on  the  ground  of  a  mistake  not 
contributed  to  by  the  plaintiff,  have  been  cases  wdiere  a  hardship 
amounting  to  injustice  would  have  been  upheld  upon  him  by  holding 
him  to  his  bargain,  and  it  was  unreasonable  to  hold  him  to  it."  See 
also  Powell  v.  Smith  (1872),  L.  E.,  14  Eq.85,  41  L.  J.  Ch.  734;  Scott 
V.  Littledale  (1859),  8  El.  &  Bl.  815;  Preston  v.  Luck  (1884),  27  Ch. 
D.  497,  33  W.  R.  317,  &c.,  for  applications  of  the  same  rule. 

The  principles  under  which  an  apparent  contract  may  be  avoided  by 
showing  mistake  entering  into  the  essence  of  the  contract  are  well  ex- 
pressed by  Hansen,  J.,  in  Sniifh  v.  Hughes  (1871),  L.  R ,  6  Q.  B. 
597,  at  p.  609,  40  L.  J.  Q.  B.  221,  at  p.  228:  ''It  is  essential,"  he 
saj^s,  "to  the  creation  of  a  contract  that  both  parties  should  agree  to 
the  same  thing  in  the  same  sense.  Thus,  if  two  persons  enter  into  an 
apparent  contract  concerning  a  particular  person  or  ship,  and  it  turns 
out  that  each  of  them,  misled  by  a  similarity  of  name,  had  a  different 
person  or  ship  in  his  mind,  no  contract  would  exist  between  them. 
Rciffl.es  V.  Wichelhaus,  2  Hurl.  &  C.  906,  33  L.  J.  Ex.  160  (p.  198, 
ante).  ♦ 

''But  one  of  the  parties  to  an  apparent  contract  may,  by  his  own 
fault,  be  precluded  from  setting  up  that  he  had  entered  into  it  in  a  dif- 
ferent sense  to  that  in  which  it  was  understood  by  the  other  ])arty. 
Thus,   in  the  case  of  a  sale  by  sample,  where  the  vendor  by  mistake 
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exliibited  a  wrong  sample,  it  was  held  that  the  contract  was  not  avoided 
by  til  is  error  of  the  vendor.  Scott  v.  Llttledale,  8  E.  &.  B.  815,  27  L. 
J.  Q.  B.  201. 

"But  if,  in  the  last-mentioned  case,  the  purchaser,  in  the  course  of 
the  negotiati(nis  preliminary  to  the  contract,  had  discovered  that  the 
vendor  was  under  a  misa])prehension  as  to  the  sample  he  was  offering, 
the  vendor  would  have  been  entitled  to  show  that  he  had  not  intended 
to  enter  into  the  contract  by  which  the  purchaser  sought  to  bind  him. 
The  rule  of  law  applicable  to  such  a  case  is  a  corollary  from  the  rule  of 
morality  which  Mr.  Pollock  cited  from  Paley  (ch.  5,  p.  85,  II.),  that 
a  promise  is  to  be  performed  '  in  that  sense  in  which  the  promiser  ap- 
prehended at  the  time  the  promisee  received  it,'  and  may  thus  be 
expressed:  'The  promiser  is  not  bound  to  fulfil  a  promise  in  a  sense 
in  which  the  promisee  knew  at  the  time  that  the  promiser  did  not 
intend  it.' 

"If,  by  any  means,  he  knows  that  there  was  no  real  agreement  be- 
tween him  and  the  promiser,  he  is  not  entitled  to  insist  that  the 
promise  shall  be  fullilled  in  a  sense  to  which  the  mind  of  the  promiser 
did  not  assent." 

In  the  case  of  Smith  v.  Hughes  (siqira),  the  action  was  for  breach  of 
contract  in  refusing  to  accept  a  parcel  of  oats  sold  to  the  defendant. 
The  defendant's  contention  was,  that  he  had  intended  and  agreed  to 
buy  old  oats,  and  that  those  supplied  were  new.  The  jury  were  told 
that  if  the  plaintiff  knew  that  the  defendant  thought  he  was  buying 
old  oats,  the  plaintiff  could  not  recover.  But  the  Court  of  Queen's 
Bench  held  that  this  was  not  enough  to  avoid  the  sale;  that  in  order  to 
do  so  the  plaintiff  must  have  known  that  the  defendant  thought  he 
was  being  promised  old  oats. 

In  contrast  with  this  may  be  mentioned  the  case  of  Denni/  v.  H'ln- 
cock  (1870),  L.  R.,  6  Ch.  1,  23  L.  T.  686,  19  W.  R.  54.  That  was  a  case 
of  a  sale  of  a  small  residential  property.  The  plan  exhibited  showed 
the  western  side  as  bounded  by  a  strip  of  ground  covered  with  a  mass 
of  shrubs  or  trees.  An  intending  purchaser  went  with  the  plan  in  his 
hand,  inspected  the  property,  found  on  the  western  side  a  belt  of 
shrubs  bounded  on  the  west  by  an  iron  fence,  and  including  three  mag- 
nificent trees.  He  then  bid  for  the  property,  believing  that  he  was 
buying  everything  up  to  the  fence.  He  afterwards  discovered  that  the 
three  trees  and  the  iron  fence  stood  in  the  glebe  land  adjoining  the 
property,  the  real  boundary  being  denoted  b}'  stunlps,  which  were  so 
covered  by  the  .shrubs  as  not  easily  to  be  seen.  The  plan  represented 
in  a  conspicuous  way  all  the  detached  trees  standing  on  the  property, 
none  of  which  were  nearly  so  large  as  the  trees  in  question,  but  did  not 
show  these  trees.  The  plan  was  not  prepared  with  an  intention  to  de- 
void. VI.  — 15 
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ceive  purchasers.  Tlie  action  for  spcciiic  performance  was  dismissed 
on  the  ground  of  mistake  induced  by  the  plaintiff.  See  also  jllason  v. 
Armitage  (1806),  13  Ves.  25,  9  K.  R.  131;  Hvjfjiuson  v.  Clowes  (1808), 
15  Ves.  516,  10  R.  R.  112;  Clowes  v.  Hi>i<ilnmn  (1813),  1  Ves.  &  Ik^a. 
524,  12  R.  R.  284;  Bascomb  v.  Beckicith  (1869),  L.  R.,  8  Eq.  100,  38 
L.  J.  Ch.  536. 

Mistake  will  also  be  a  good  defence,  where  the  Court  has  considered 
that  a  hardship  amounting  to  injustice  would  be  inllicted  on  the  party  by 
holding  him  to  his  apparent  bargain,  and  it  is  unreasonable  to  hold  him 
to  it.  Farjet  v.  llarshall  (1885),  28  Ch.  D.  255,  54  L.  J.  Ch.  575,  51  L. 
T.  351,  33  W'.  R.  608.  The  plaintiff'  in  that  case  wrote  a  letter  offering 
to  the  defendant  to  make  a  lease  to  him  of  a  portion  of  a  block  of  three 
houses,  consisting  of  the  first,  second,  third,  and  fourth  floors  of  all  the 
three  houses  at  a  rent  of  £500  a  year.  Defendant  wrote  in  answer  ac- 
cepting the  offer,  and  a  lease  was  executed  whereby  all  the  upper  Hoors 
of  the  block  were  demised  by  the  plaintiff  to  the  defendant  at  the 
agreed  rent.  The  plaintiff  alleged  that  the  first  fioor  of  one  of  the 
houses  was  included  in  the  offer  and  in  the  lease  by  mistake,  and  that 
he  always  intended  to  reserve  such  first  fioor  for  his  own  use.  The 
defendant  denied  that  he  accepted  the  offer  or  executed  the  lease  under 
any  mistake.  The  Court  found  that  there  was  a  mistake  on  the  part  of 
the  plaintiff",  and  gave  judgment  for  rescission  with  an  ojition  to  the 
defendant  to  accept  rectification  instead.  The  same  principle  runs 
through  the  group  of  cases  where  the  Court  orders  rescission  with  the 
alternative  of  rectification  of  the  contract  oil  the  ground  of  a  mistake  of 
one  of  the  parties.  To  this  class  of  cases  belong  Jones  v.  Stat  ham 
(1746),  3  Atk.  388;  Legal  v.  Miller  (1750),  2  Ves.  Sen.  299;  Raws- 
bottom  V.  Gosden  (1812),  1  Ves.  &  B.  165,  12  R.  R.  207;  Toimsend  v. 
Stangroom.  (1801),  6  Ves.  328,  5  R.  R.  312;  Clarke  v.  Gmnt  (1807), 
14  Ves.  519,  9  R.  R.  336;  Lhulsay  v.  Lynch  (1804),  2  Sch.  &  Lef.  1, 
9R.  R.  54;  Bavis  v.  Hone  (1805),  2  Sch.  &  Lef.  341,  9  R.  R.  89; 
Garrard  v.  Grind! ing  (1818).  2  Swanst.  244;  Howell  v.  George  (1815), 
1  Madd.  1,  15  R.  R.  203;  Gordon  v.  Hertford  (1818),  2  Madd.  106,  17 
R.  R.  195;  Matins  v.  Freeman  (1836),  2  Keen.  25;  Manser  v.  Back 
(1848).  6  Hare.  443;  Lestiex.  Thomson  (1851),  9  Hai^e,  268;  Ricketts 
V.  Bell  (1847),  1  De  G.  &-  S.  335;  Baxendale  v.  Scale  (1854),  19 
Beav.  601;  Wehster  v.  Cecil  (1861),  30  Beav.  62;  Wood  v.  Searth 
(1857),  2  K.  &  J.  33;  Garrard  v.  Frankel  (1862),  30  Beav.  445,  31  L. 
J.  Ch.  604;  Bloomer  v.  Spittle  (1872).  L.  R.,  13  Eq.  427,  41  L.  J.  Ch. 
369;  Olleg  v.  Fisher  (1886),  34  Ch.  D.  367,  56  L.  J.  Ch.  208,  55  L.  T. 
807,  35  W.  R.  301.  The  case  last  mentioned  shows  that  where  the 
Statute  of  Frauds  does  not  interpose  a  difficulty,  the  plaintiff  in  an 
action,   according  to  the  practice  since  the  Judicature  Acts,  may  have 
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the  instrument  wliicli  purports  to  be  the  contract  rectified,  and  obtain 
a  judgment  for  specific  pei-formance  of  the  contract  as  so  rectified.  Or 
j)erliaps  it  is  more  correct  to  say  that  he  may  liave  specific  performance 
of  tlie  true  agreement,  notwithstanding  an  instrument  purporting  to 
put  the  agreement  in  writing,  but  wliich  by  a  mistake  embodies  a 
different  agreement. 

Where  a  jtolicy  of  marine  insurance  is  made  out  in  terms  which  by 
mistake  vary  from  tlie  terms  of  tlie  sh'p  initialed  according  to  the  prac- 
tice at  Lh)yd's,  questions  have  arisen  simihir  to  the  questions  above 
discussed.  The  principles  are  really  the  same,  although  they  have 
been  somewhat  obscured  by  the  former  distinction  between  Courts  of 
Law  and  Equity.  In  a  case  of  Mackenzie,  v.  Coulson  (18G9),  L.  K.,  8 
Eq.  368,  there  was  a  suit  in  Chancery  to  get  a  policy  of  insurance  rec- 
tified according  to  the  slip.  Vice-Chancellor  James  dismissed  the  bill, 
with  costs,  on  the  gnmnd  that  the  Court  of  Chancery  does  not  rectify 
conti'acts;  and  that,  in  a  commercial  contract  of  this  kind,  a  court  of  law 
might  have  been  safely  left  to  deal  with  the  contract  whatever  it  was. 
That  was  doubtless  (in  the  then  state  of  the  courts)  the  only  way  to  deal 
with  such  a  case.  If  the  policy  was  that  which  the  parties  adopted  as 
the  record  of  their  contract,  it  could  not,  according  to  the  well-known 
legal  rule  (see  notes  to  Husxeij  v.  Horne-Paipie,  Xo.  15,  p.  168,  sitjjni), 
be  rectified  or  varied.  If  it  was  not,  radit  qucestio,  — a  Court  of  law 
must  discover  by  evidence  from  other  sources  what  the  contract  (if  there 
were  any  contract)  was. 

As  to  the  true  intention  and  use  of  the  slip  and  the  policy,  there  has 
been  much  discussion.  But  it  has  been  made  clear  by  the  observations 
of  Blackburn,  J.,  in  the  case  of  lonides  v.  Puclfir  Fire  and  Marine 
Insurance  Co.  (1871),  L.  R.,  6  Q.  B.  674,  mx.  41  L.  J.  Q.  B.  33,  25  L. 
T.  490,  that  the  slip  is  that  which  the  parties  ado[)t  as  the  record  of 
their  contract,  although  by  reason  of  the  stamp  laws  the  contract  can- 
not be  made  effectual  in  a  court  of  law  unless  expressed  in  a  policy. 
Therefore  a  [)olicy  which  varies  from  the  terms  of  the  slip  cannf)t  be 
conclusive  evidence  of  what  the  terms  of  the  contract  were.  If  it  varies 
the  terms  in  favour  of  the  plaintiff,  the  plaintiff  can  only  claim  tlie 
benefit  of  the  contract  contained  in  the  slip.  If  the  policy  varied  the 
terms  in  favour  of  the  defendant,  doubtless  the  ))Iaiiitiff  could  not  en- 
force his  claim  to  more  than  he  would  be  entitled  to  under  the  pidicy; 
although  probabl}'  he  could  use  some  moral  pressure  at  Lloyd's  to  get  a 
policy  executed  according  to  the  slip.  What  the  cases  directly  decide 
is  that  the  slip  may  be  used  as  evidence  in  any  way  except  to  establish 
the  contract  to  be  enforced.  Cory  v.  Patton  (1872),  L.  R.,  7  Q.  B.  304, 
9  Q.  B.  577, 41  L.  J.  Q.  B.  195  n.,  43  L.  J.  Q.  B.  181;  lonidcs  v.  Parljic 
Fire  and  Marine  Insurance  Co.  (1871),  L,  R.,  6  Q.  B.  674,  7  Q.  B.  517, 
41  L.  J.  Q.  B.  33,  190;  25  L.  T.  490;  26  L.  T.  738. 
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Wlu'ii  mistake  is  sncli  as  to  prevent  a  consensui^  (inlini  ad  ulum  tliere 
is  no  contract.  tSuch  a  case  arises  when  the  parties  to  the  contract  did 
not  intend  the  same  thing.  Rafflas  v.  Wichelhans,  p.  198,  snpnt  •  TJiorn- 
ton  V.  Kemjister  (1814),  5  Taunt.  786,  15  R.  R.  (v)8.  In  Calrerlpij  v. 
Wniiaias  (1790),  1  Ves.  Jun.  210,  1  R.  R.  118,  the  hill  was  for  the 
conveyance  of  seven  acres  of  co})yhold  land,  }»art  of  an  estate  sold 
by  auction  and  purchased  by  the  plaintiff,  as  being  comprised  in 
the  advertisement  of  the  sale,  and  described  as  in  the  possession  of 
Groombridge.  The  defendant  resisted  this  claim  on  the  ground  that 
the  seven  acres  were  never  intended  to  be  included.  Lord  Thurlow 
ordered  rescission  of  the  contract  on  the  ground  of  mutual  mistake. 
Where  A.  proposed  certain  terms  of  insurance  to  the  agent  of  an  insur- 
ance office,  and  by  mistake  wrote  down  other  terms  in  his  proposal,  to 
M'hich  the  insurance  office  assented,  the  Court,  at  the  instance  of  A., 
rescinded  the  contract  and  ordered  repaynient  of  the  premium  paid. 
Fowler  V.  Scottish  E'juitab/e  Life  Insuvonre  Co.  (ISoO),  28  L.  J.  Ch. 
225. 

Foster  Y.  Mackinnon  (1869),  L.  R.,  4  C.  R  704,  38  L.  J.  C.  P.  310, 
20  L.  T.  887,  17  W.  R.  1105,  was  a  case  very  similar  to  Thorough- 
f/oocVs  case  (No.  19,  p.  202,  siq^ra).  A  very  old  man  was  induced  to 
indorse  a  bill  of  exchange  for  £3000,  being  told  that  it  was  a  guaranty. 
The  bill  was  indorsed  for  value  to  the  plaintiff.  It  was  held  that  the 
defendant  was  not  liable.  See  also  Kennedy  v.  Green  (1834),  2  My. 
&  K.  699;  Simons  v.  Great  Western  Bnihvai/  Co.  (1857),  2  C.  B.  (X. 
S.)  620;  Vorlei/  v.  Cooke  (1858),  1  Giff.230;  In  re  Victor!"  Pernio nent 
Benefit  Building,  &g.  Society,  Empsoii's  case  (1870),  L.  R.,  9  Eq.  597; 
Besley  V.  BesJey  (1878),  9  Ch.  D.  103.  On  the  other  hand,  it  is  decided 
in  Hunter  v.  Walters  (1871),  L.  R.,  7  Ch.  84,  41  L.  J.  Ch.  175,  that  a 
person  of  ordinary  intelligence  and  culture  cannot  avoid  a  contract 
which  he  signed  on  the  ground  that  he  was  misinformed  of  its  contents, 
or  that  he  did  not  read  it,  for  it  is  his  own  fault  to  sign  without  ac- 
quainting himself  with  the  contents. 

Cundy  V.  Jjindsay  (No.  21,  p.  211,  snjn-a)  is  the  ty[)e  of  another 
class  of  cases  where  there  is  no  actual  contract  owing  to  mistake  in  the 
personnel  of  one  of  the  contracting  parties.  An  earlier  instance  is  fur- 
nished by  Boulton  v.  Jones  (1857),  2  H.  &  N.  564,  27  L.  J.  Ex.  117. 
Jones  had  addressed  an  offer  of  purchase  to  a  firm  whose  business  had 
been  taken  over  by  the  plaintiff,  who  supplied  the  goods.  It  was  held 
that  there  was  no  contract  between  the  parties.  In  contrast  with  such 
cases  must  be  considered  the  case  of  Hollins  v.  Fowler,  No.  14  of 
''Agency;"  2  R.  C.  410  (L.  R.,  7  H.  L.  757,  44  L.  J.  Q.  B.  169), 
where  there  was  a  real  contract,  although  carried  out  by  a  fraud. 

Palpable  mistake  in  the  quantity  contracted  for  has  been  held  a  good 
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ground  for  avoiding  the  contract,  lli-nkel  v.  Fape  (1870),  L.  R.,  6 
Ex.  7,  40  L.  J.  Ex.  15,  2.3  L.  T.  419,  19  W.  R.  lOG;  Lery  v.  Green 
(1859),  1  El.  &  El.  969,  28  L.  J.  Q.  B.  319,  7  W.  R.  486. 

When  mi.stake  is  .such  as  to  cause  a  failure  of  consideration,  it  is 
fatal  to  the  contract,  for  instance,  where  the  subject  matter  of  the  con- 
tract has  ceased  to  exist.  Couturier  v.  Hastie^  No.  20,  p.  204,  supra) ; 
or  where  a  person  buys  a  life  interest  after  the  death  of  the  life  tenant, 
Cochrane  v.  Willis  (1866),  L.  R.,  1  Ch.  58,  35  L.  J.  Ch.  36;  Strick- 
land V.  Tamer  (1852),  7  Ex.  208,  22  L.  J.  Ex.  115;  or  where  the  sale 
is  of  a  fee  simple  in  remainder  expectant  on  the  determination  of  an 
estate  tail,  after  the  estate  has  been  disentailed,  Hitchcock  v.  Gid- 
dings  (1817),  4  Price,  135  (.s.  c.  Daniell,  Ex.  Equity  1,  18  R.  R.  725); 
or  where  a  person  bu^'s  what  is  already  his  own.  Cooper  v.  FhijUis 
(1867),  L.  R.,  2  H.  L.  149;  Beauchamp  v.  Winn  (1871),  L.  R.,  6  H. 
L.  223;  Jones  v.  Clifford  (1876),  3  Ch.  D.  779,  45  L.  J.  Ch.  809,  24 
W.  R.  979. 

AMERICAN   NOTES. 

The  principal  cases  are  all  cited  by  Lawson  on  Contracts,  §§  212,  213,  and 
their  doctrine  finds  universal  support  in  this  country.  Mr.  Lawson  lays 
emphasis  on  Foster  v.  McKinnon,  and  says  that  its  principle  has  been  followed 
in  many  American  cases.  As  where  one  signed  a  bond  which  he  believed  to 
be  a  petition;  Schuylkill  Co.  v.  Copley,  HI  Pennsylvania  State,  386 ;  .5  Am. 
Rep.  441 ;  or  a  deed  which  he  believed  to  be  a  lease ;  McGinn  v.  Tohey,  62 
Michigan,  252;  4  Am.  St.  Rep.  848.  See  also  Bowers  v.  Thomas,  G2  Wisconsin, 
480  ;  De  Camp  v.  Hanna,  29  Ohio  State,  467 ;  Cline  v.  Guthrie,  42  Indiana, 
236 ;  Bahhvin  v.  Bricker,  86  Indiana,  221  ;  Corby  v.  Weddle,  57  ^lissouri,  452  ; 
First  Nat.  Bk.  v.  Lierman,  5  Nebraska,  247. 

This  principle  extends  even  to  negotiable  paper  in  the  hands  of  a  purchaser, 
where  the  signer  without  negligence  supposed  he  was  signing  an  instrument 
of  a  different  character.  Taylor  v.  Atchison,  54  Illinois,  196;  5  Am.  Rep.  118; 
Glhbs  V.  Linabury,  22  Michigan,  479  ;  7  Am.  Rep.  675 ;  Walker  v.  Egbert,  29 
Wisconsin,  194;  9  Am.  Rep.  .548;  Briggs  v.  Ewart,  51  Missouri,  245;  11  Am. 
Rep.  445  (overruled  in  Shirts  v.  Overjohn,  60  Missouri,  305)  ;  Cline  v.  Guthrie, 
42  Indiana,  227;  13  Am.  Rep.  3.57;  Willard  v.  Nelson,  35  Nebraska,  651;  37 
Am.  St.  Rep.  455.  Mr.  Daniel  (Negotiable  Instruments.  §  851  a),  cites  and 
approves  Foster  v.  McKinnon.  That  case  is  also  reported  in  4  Am.  Rep.  240, 
note,  and  is  cited  and  approved  in  Whitney  v.  Snyder,  2  Lansing  (New  York 
Supr.  Ct.),  477. 

So  far  as  can  be  discovered  the  signer  is  always  absolved  in  stich  cases, 
unless  he  has  been  negligent.  He  is  bound  to  read  for  himself  if  he  can,  and 
most  cases  hold  that  if  he  cannot  he  must  procure  the  paper  to  be  read  to  him. 
See  Daniel  on  Negotiable  Instruments,  supra;  liuddell  v.  Dillman,  73  Indiana, 
518;  38  Am.  Rep.  152';  Williams  v.  Stoll,  79  Indiana,  80;  41  Am.  Rep.  604. 
Chapman  v.  i2o.se,  56  New  York,  137 ;  15  Am.  Rep.  401,  citing  the  principal 
case ;  Cannon  v.  Lindsey,  85  Alabama,  198 ;  7  Am.  St.  Rep.  38 ;  Ward  v.  Johnson, 
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51  Minnesota,  480;  -IS  Am.  SI.  Hep.  .515  ;   Upton  v.  Ti-ibilcock,  'M  I'nited  States, 
r)().     See  notes,  11  Am.  St.  Kep.  :509 ;  87  Id.  4.58. 

Cundif  V.  Lindsay  is  approved  by  Mr.  Lawson,  and  is  supported  by  Gregory 
V.  Wendell,  40  Michigan,  448  ;  Hamet  v.  Letcher,  37  Ohio  State,  8.56 ;  Win- 
chester V.  Howard,  07  ^lassachusetts,  303  ;  Randolph  Iron  Co.  v.  Elliott,  84 
New  Jersey  Law,  184.  In  Boston  Ice  Co.  v.  Potter,  V2'-]  Massachusetts,  28;  2.5 
Am.  Rep.  9;  P.  bought  ice  of  the  B.  Ice  Co.,  ceased  to  take  it  from  them  on 
account  of  dissatisfaction,  and  contracted  to  take  it  from  the  C.  Ice  Co.  Sub- 
sequently the  B.  Co.  bought  out  the  C.  Co.,  and  continued  to  supply  P.  with- 
out notifying  him  of  the  change.  It  was  held  that  the  B.  Co.  could  not 
recover  therefor,  on  the  ground  that  "  a  party  has  a  right  to  select  and  deter- 
mine w'ith  whom  he  will  contract,  aud  cannot  have  another  person  thrust 
upon  him  without  his  consent ;  "  citing  Boulton  v.  Jones,  2  II.  &  X.  .564.  To 
the  same  effect,  Aborn  v.  M.  T.  Co.,  135  Massachusetts,  288  ;  Barker  v.  Dins- 
more,  72  Pennsylvania  State,  427;  18  Am.  Rep.  697;  McCrillis  y.  Allen,  57 
Vermont,  505 ;  Rodliff  v.  Dallinger,  141  Massachusetts,  1 ;  55  Am.  Rep.  489. 
In  the  last  case  the  Court  said  :  "  The  invalidity  of  the  transaction  in  the 
case  at  bar  does  not  depend  upon  fraud,  but  upon  the  fact  that  one  of  the 
supposed  parties  is  wanting,  it  does  not  matter  how." 


Section  IV.  —  Formal  Requirements.  —  Statute  of  Frauds. 

No.  22.  — WAIN  V.  WAELTERS. 

(1804.) 

No.  23.  —  LAYTHOAEP  v.  BRYANT. 
(1836.) 

KULE. 

The  memorandum  in  writing  required  by  section  4  of 
the  Statute  of  Frauds  (which  applies  to  contracts  for  the 
sale  of  land,  &c.)  must  show  the  name  or  description  suffi- 
cient to  identify  the  parties,  the  consideration,  the  full 
promise,  and  any  other  essential  terms  agreed  upon,  the 
fact  of  agreement,  and  the  signature  of  the  party  to  be 
charged  or  of  his  duly  authorized  agent.  Under  the  ITth 
section  of  the  Statute  of  Frauds  (now  embodied  in  section  4 
of  the  Sale  of  Goods  Act  1893)  the  memorandum  must  at 
least  contain  all  the  terms  by  which  the  part}'  to  be  charged 
is  to  be  bound. 
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Wain  and  another  v.  Warlters. 

5  East,  10-20  (s.  c.  1  Smith,  299  ;  7  R.  K.  645). 

Statute  of  Frauds.  —  Promise  to  pay  the  Debt  of  Another.  —  Memorandum. 

No  per.son  can,  by  the  Statute  of  Frauds,  be  charged  upon  any  promise  [10] 
to  pay  tlie  debt  of  another,  unless  the  agreement  upon  which  the  action  is 
brought,  or  some  note  or  memorandum  thereof,  be  in  writing;  by  which 
word  "agreement"  must  be  understood  the  consideration  for  the  promise  as 
well  as  the  promise  it.self .  And  therefore  where  one  promised  in  writing  to 
pay  the  debt  of  a  third  person,  without  stating  on  what  consideration  ;  it  was 
holden  that  parol  evidence  of  the  consideration  was  inadmissible  by  the 
Statute  of  Frauds  ;  and  consequently  such  promise  appearing  to  be  without 
consideration  upon  the  face  of  the  written  engagement,  it  was  nudum  pactum 
and  gave  no  cause  of  action. 

The  plaintiffs  declared  that  at  the  time  of  naakiiig  the  promise 
after-mentioned  they  were  the  indorsees  and  holders  of  a  bill  of 
exchange,  dated  the  14th  of  Fehritary,  1803,  drawn  by  one  W. 
Gore  upon  and  accepted  by  one  J.  Hall,  whereby  Gore  requested 
Hall,  seventy  days  after  date,  to  pay  to  his,  Gore's  order,  £56  16s. 
M. ;  which  bill  of  exchange  Gore  had  before  then  indorsed  to  the 
plaintiffs,  and  which  sum  in  the  bill  mentioned  was  at  the  time  of 
making  the  promise  by  the  defendant  due  and  unpaid.  And  there- 
upon the  plaintiffs,  before  and  at  the  time  of  making  the  said  prom- 
ise by  the  defendant,  had  retained  one  A.  as  their  attorney  to  sue 
Gore  and  Hall  respectively  fur  the  recovery  of  the  said  sum  so  due, 
&c.  whereof  the  defendant,  at  the  time  of  his  promise,  &c.  had 
notice.  And  thereupon,  on  the  30th  of  April,  1803,  at,  &c.,  in  con- 
sideration of  the  premises,  and  that  the  plaintiffs,  at  the  instance 
of  the  defendant,  would  forbear  to  proceed  for  the  recovery  of  the 
said  £56  16s.  6d,  he,  the  defendant,  undertook  and  promised  the 
plaintiffs  to  pay  them  by  half  past  four  o'clock  on  that  day  £56 
and  the  expenses  which  had  then  been  incurred  by  them  on  the 
said  bill.  The  plahitiffs  then  averred  that  they  did,  within  a  rea- 
sonable time  after  the  defendant's  promise,  stay  all  proceedings 
for  the  recovery  of  the  said  debt,  and  have  hitherto  forborne  to 
proceed  for  the  recovery  thereof ;  and  that  the  expenses  by  them 
incurred  on  the  said  bill  at  the  time  of  making  the  promise  by  the 
defendant,  and  in  respect  of  tlieir  having  so  retained  the  said 
A.,  and  on  account  of  liis  having,  1)efore  the  defendant's 
said   promise,    *  drawn  and  engrossed  certain    writs  called   [*111 
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speoial  capias'  against  Crore  and  Hall  respectively  on  the  said  bill, 
amounted  to  £20,  of  which  the  defendant  had  notice  ;  yet  the 
defendant  did  not  at  half  past  four  o'clock  on  that  day,  &c.,  nor  at 
any  time  before  or  since,  pay  the  said  sum  of  £56  and  the  said 
expenses  incurred,  &c.  There  was  another  special  count,  charging 
that  the  reasonable  expenses  incurred  on  the  bill  were  so  much, 
which  the  defendant  had  refused  to  pay.  And  the  common  money 
counts. 

In  support  of  the  undertaking  laid  in  the  declaration  the  plain- 
titt's,  at  the  trial  at  Guildhall,  produced  the  written  engagement 
signed  by  the  defendant,  which  was  in  these  words  :  "  Messrs. 
Wain  and  Co.,  I  will  engage  to  pay  you  by  I  past  4  this  day  fifty- 
six  pounds  and  expenses  on  bill  that  amount  on  Hall.  (Signed) 
Jno.  Warlters,  (and  dated)  No.  2,  Cornhill,  April  80th,  1803." 
Whereupon  it  was  objected,  on  the  part  of  the  defendant,  that 
though  the  promise,  which  was  to  pay  the  debt  of  another,  were  in 
writing,  as  required  by  the  Statute  of  Frauds,  yet  that  it  did  not 
express  the  consideration  of  the  defendant's  promise,  which  was 
also  required  by  the  statute  to  be  in  writing ;  and  that  this  omis- 
sion could  not  be  supplied  l)y  parol  evidence,  (which  the  plaintiffs 
proposed  to  call  in  order  to  explain  the  occasion  and  consideration 
of  giving  the  note) ;  and  that  for  want  of  such  consideration  ap- 
pearing upon  the  face  of  the  written  memorandum,  it  stood  simply 
as  an  engagement  to  pay  the  debt  of  another  without  any  con- 
sideration, and  was  therefore  nudum  pactum  and  void  And  Lord 
Ellenborough,  C.  J.,  upon  view  of  the  Statute  of  Frauds,  29  Car. 
II.,  c.  3,  s.  4,  which  avoids  any  special  promise  to  answer  for 
[*  12]  the  debt  of  another,  "  unless  the  agreement  upon  which  *  the 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,"  &c.,  thought  that  the  term  '■'  agreement "  imported  the 
substance  at  least  of  the  terms  on  which  both  parties  consented  to 
contract,  and  included  the  consideration  moving  to  the  promise, 
as  well  as  the  promise  itself :  and  the  agreement  in  this  sense  not 
having  been  reduced  to  writing  for  want  of  including  the  consider- 
ation of  the  promise,  he  thought  it  could  not  be  supplied  by  parol 
evidence,  which  it  was  the  object  of  the  statute  to  exclude  ;  and 
therefore  nonsuited  the  plaintiffs.  A  rule  nisi  was  obtained  in  the 
last  term  for  setting  aside  the  nonsuit  and  granting  a  new  trial,  on 
the  ground  that  the  statute  only  required  the  promise  or  binding 
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part  of  the  contract  to  be  in  writing,  and  tliat  panjl  evidence  might 
be  given  of  the  consideration,  which  did  not  go  to  contradict,  but 
to  explain  and  support  the  written  promise. 

Garrow  and  Lawes  showed  cause  against  the  rule  :  — 
The  question  is  simply  tliis,  Whether  parol  evidence  can  be 
given  of  an  agreement  wliich '  tlie  Statute  of  Frauds  avoids  unless 
it  be  in  writing  ?  The  words  are  "that  no  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  promise  to  an- 
swer for  the  debt,  &c.,  of  another  person,  &c.,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum  oi 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  &c."  Now  to  every  agreement  there  must  be 
at  least  two  parties ;  and,  in  order  to  make  it  available  in  law, 
there  must  be  some  consideration  for  it ;  which  necessarily  forms 
part  of  the  agreement  itself,  being  that  in  respect  of  which  eithei' 
party  consents  to  be  bound.  It  is  no  answer  to  say  that 
the  parol  evidence  *  offered  of  the  consideration,  namely,  [*  13] 
the  forbearance  to  sue  Hall,  did  not  go  to  contradict  the 
written  promise  ;  it  is  enough  that  being  part,  and  a  material  part, 
of  the  agreement,  it  was  not  reduced  to  writing  and  signed  by  the 
party  to  be  charged,  as  required  by  the  statute.  The  eff'ect  of  such 
parol  evidence,  if  admitted,  would  be  to  render  valid  that  which, 
so  far  as  appears  by  the  writing  itself,  is  void  in  law  for  want  of  a 
consideration ;  and  this  would  be  letting  in  all  the  dangers  of  fraud 
and  perjury,  which  it  was  the  object  of  the  statute  to  guard  against. 
Upon  the  face  of  the  paper  the  debt  appears  to  be  the  debt  of 
another ;  and  as  a  mere  promise  to  pay  the  debt  of  another,  with- 
out any  consideration,  wo\ild  before  the  statute  have  been  void  as 
nudum  pactum  at  common  law ;  so  it  is  not  made  good  by  the 
statute  without  a  consideration  in  law  for  entering  into  such  an 
agreement ;  which  agreement,  i.  c,  the  whole  agreement,  or  some 
memorandum  or  note  of  the  whole,  specifying  the  contracting 
parties,  the  consideration,  and  the  promise,  must  be  made  in  writ- 
ing. The  consideration  is  an  essential  part  of  every  executory 
agreement ;  and  this  was  altogether  executory,  on  the  part  at  least 
of  the  defendant.  If  the  agreement  had  been  declared  on  as  in 
writing,  the  mere  production  of  the  note  would  not  have  proved 
the  consideration  of  forbearance  laid  in  the  declaration  ;  and  such 
consideration  could  not  have  been  supplied  by  ])arol  evidence.  In 
Preston  v.  Mcrccaxi,  2  Blac.  1249,  where  the  plaintiff"  luul  agreed  in 
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writing  with  the  defendant's  testator  to  let  him  certain  premises  at 
a  certain  rent ;  parol  evidence,  tendered  to  show  that  the  tenant 
had  agreed  to  pay  a  further  sum  for  ground-rent  to  the  ground 
landlord,  was  rejected  as  subversive  of  the  Statute  of  Frauds  ; 
[*  14]  although  it  was  there  *  contended  that  the  evidence  offered 
did  not  go  to  alter  but  to  explain  the  agreement.  So  in 
Gunnis  v.  Erhart,  1  H.  Blac.  29U  ;  2  It.  R.  769,  the  verbal  declara- 
tion of  an  auctioneer  at  the  time  of  a  sale,  that  there  was  a  charge 
on  the  estate,  was  deemed  inadmissible  to  contradict  the  printed 
conditions,  which  stated  the  premises  to  be  free  from  all  incum- 
brances. 

Erskine  and  Marryat,  in  support  of  the  rule,  said  that  the  evi- 
dence tendered  in  the  two  cases  cited  went  not  to  explain  but  to 
contradict  the  written  agreements  ;  in  the  one  case  to  increase  the 
quantum  of  the  rent  specified,  in  the  other  to  subtract  so  much  as 
the  charge  amounted  to  from  the  value  of  the  estate  which  was 
offered  for  sale  free  from  incumbrances.     But  here  the  parol  evi- 
dence went  merely  to   show  on  what  occasion  the  written  agree- 
ment had  been  entered  into  ;  and    it    is   in   common    practice  to 
admit  parol  evidence  for  such  a  purpose :  it  is  part  of  the  res  gestae, 
and  no  part  of   the  agreement  itself,  which  must  in  its   nature  be 
executory  at  the  time  of  the  writing  made.     The  foundation  of  the 
action  in  this  case  is  not  the  writnig,  but  the  promise  by  the  de- 
fendant to  pay  the  debt  of  Hall.     This  before  the  Statute  of  Frauds 
mirdit  have  been  proved  wliolly  l)y  oral  testimony,  but  since  that 
statute  the  promise  can  only  be  evidenced  by  writing  signed  by 
the  party  to  be   charged   therewith,   or    by   some    other  lawfully 
authorised.     It  is  difficult  indeed  to  account  for  the  introduction 
of  the  word  agreement  into  the  latter  part  of  the  clause,  which  in 
its   strict  sense,  as   compounded   of   "  aggreyatio   mentium,  or  the 
union  of  two  or  more  minds  in  a  thing  done  or  to  be  done,  1  Com. 
Dig.  311,"  is  more  properly  applicable  to  the  other  branches  of  the 
clause,  namely,   "  an   agreement  on   consideration  of    mar- 
[*  15]   riage,  or   *  upon  contract  or  sale  of  lands,  &c.,  or  upon  any 
agreement  not  to  be   performed   within  the   space  of  one 
year,  &c.,"  than  to  any  "  special  promise  by  an  executor  to  answer 
damages   out  of   his  own  estate,"    or  to  any  "special   promise  to 
answer  for  the  debt,  &c.,  of  another."     To  such  promises  the  word 
agreement  can  only  be  considered  applicable  so  far  as  it  is  synony- 
mous  to  engagement   or  undertaking,   in  Avhich  sense   it  is  often 
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used  in  common  parlance,  and  therefore  means  in  this  respect  the 
agreement  or  promise  to  pay  the  debt  of  another.  Besides,  the 
statute  does  not  require  the  whole  agreement  to  be  set  out  in  form, 
but  it  is  sufficient  if  there  be  a  note  or  memorandum  of  it  in  writ- 
ing ;  that  is,  so  much  of  the  agreement  as  is  obligatory  on  "  the 
party  to  be  charged  therewith."  In  whatever  form  of  words  there- 
fore the  promise  is  made,  which  before  the  statute  would  have 
been  evidence  to  bind  the  party  making  it  under  the  circumstances 
of  the  case,  it  will,  if  those  words  are  reduced  into  writing,  still 
bind  him  since  the  statute  under  the  like  circumstances.  But  in 
either  case  the  inducement  for  making  such  promise,  which  is  part 
of  the  res  gestcc,  may  be  evidenced  by  parol.  Thus  suppose  a 
promise  in  writing  to  pay  the  expenses  attending  a  certain  bill 
drawn  by  another ,  parol  evidence  must  necessarily  be  let  in  to 
show  to  what  bill  the  promise  was  meant  to  apply,  and  how  the 
expenses  arose,  and  the  bill  itself  would  be  produced.  And  this 
would  be  evidence  not  to  vary,  but  to  corroborate  the  written 
promise.  The  3d,  7th,  and  17th  sections  of  the  Act  all  require  the 
signature  of  the  party  to  some  note  in  writing  in  order  to  charge 
him  with  the  several  subject  matters  of  those  sections.  But  in  all 
those  cases  the  party  must  be  charged  on  the  special  written  agree- 
ment ;  but  here  he  is  charged  on  the  promise,  of  which  the 
writing  is  only  evidence.  *  Yet  the  -Ith  section  supposes  [*  16] 
that  the  party  is  to  be  charged  upon  the  agreement,  "unless 
the  agreement  upon  which  such  action  shall  be  brought,"  &c. ; 
which  shows  that  agreement  as  there  used  means  no  more  than 
undertaking  or  engagement.  And  in  this  sense  an  agreement 
signed  by  one  party  only  on  a  sale  by  auction  was  holden  sufficient 
to  charge  him  within  the  Statute  of  Frauds.  Seto7i  v.  Slade,  7  Yes. 
265 ;  6  E.  K.  124. 

[Lord  Ellenborough,  C.  J. :  There  it  was  deemed  sufficient 
proof  of  such  agreement  so  as  to  charge  the  party  signing  it.  He 
was  estopped  by  his  signature  from  protecting  himself  under  the 
statute.     But  there  the  consideration  appeared  in  writing.] 

They  then  observed,  that  though  the  objection  must  have  often 
before  occurred  in  actions  of  this  sort,  which  were  in  common  prac- 
tice, the  word  "  agreement "  had  never  before  received  such  a  con- 
struction as  applicable  to  this  branch  of  the  clause. 

Lord  Ellenborough,  C.  J.,  after  noticing  the  definition  of  the 
word  "  agreement "  by  Lord  C.  B.  Co.myns,  who  considered  it  as  a 
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thing  to  which  there  must  1)6  the  assent  of  two  or  more  minds, 
and  which,  he  says,  ought  to  be  so  certain  and  complete  that  each 
party  may  have  an  action  upon  it;  for  which,  in  addition  to  tlie 
author's  own  authority,  was  cited  that  of  Plowden  ;  and  better 
(his  Lordship  observed)  could  not  be  cited :  — 

In  all  cases  where  by  long  habitual  construction  the  words  of  a 
statute  have  not  received  a  peculiar  interpretation,  such  as  they 
will  allow  of,  I  am  always  inclined  to  give  to  them  their  natural 
ordinary  signification.  The  clause  in  question  in  the  Statute  of 
Frauds  has  the  word  "  agreement "  ("  unless  the  agreement  upon 

which  the  action  is  brought,  or  some  memorandum  or  note 
[*  17]   thereof  shall  *  be  in  writing,"  &c.).     And  the  question  is. 

Whether  that  word  is  to  be  understood  in  the  loose  incor- 
rect sense  in  which  it  may  sometimes  be  used,  as  synonymous  to 
promise  or  undertaking,  or  in  its  more  proper  and  correct  sense, 
as  signifying  a  mutual  contract  on  consideration  between  two  or 
more  parties  ?  The  latter  appears  to  me  to  be  the  legal  construc- 
tion of  the  word,  to  which  we  are  bound  to  give  its  proper  effect ; 
the  more  so  when  it  is  considered  by  whonl  that  statute  is  said  to 
have  been  drawn,  by  Lord  Hale,^  one  of  the  greatest  Judges  who 
ever  sat  in  Westminster  Hall,  who  was  as  competent  to  express 
as  he  was  able  to  conceive  the  provisions  best  calculated  for  carry- 
ing into  effect  the  purposes  of  that  law.  The  person  to  be  charged 
for  the  debt  of  another  is  to  be  charged,  in  the  form  of  the  pro- 
ceeding against  him,  upon  his  special  promise ;  but  without  a  legal 
consideration  to  sustain  it,  that  promise  would  be  nuduvi  ixidinn 
as  to  him.  The  statute  never  meant  to  enforce  any  promise  which 
was  before  invalid  merely  because  it  was  put  in  writing.  The 
obligatory  part  is  indeed  the  promise,  which  will  account  for  the 
word  promise  being  used  in  the  first  part  of  the  clause,  but  still 
in  order  to  charge  the  party  maknig  it,  the  statute  proceeds  to 
require  that  the  agreement,  by  which  must  be  imderstood  the 
agreement  in  respect  of  which  the  promise  was  made,  must  be 
reduced  into  writing.  And  indeed  it  seems  necessary  for  effectu- 
ating the  object  of  the  statute  that  the  consideration  should  be  set 
down  in  writing  as  well  as  the  promise ;  for  otherwise  the  con- 
sideration might  be  illegal,  or  the  promise  might  have  been  made 

V  Lord  Mansfield  expressed  a  doubt  Hai.k''*  liaviiiu;  left  some  loose  notes  be- 
of  this  in  W_i/ndham  v.  Chefwi/iiJ,  1  Burr,  hind  him,  whicli  were  afterwards  unskil- 
■418,  auy  otherwise  perhaps  than  by  Lord     fully  digestt'd.   1    VAm-.  99. 
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Upon  a  condition  precedent,  which  the  party  *  charged  may  [*  18] 
not    afterwards  be  able  to    prove,   the    omission   of   which  , 

would  materially  vary  the  prijuiise,  by  turning  that  into  an  ab- 
.solute  ]>romise  which  was  only  a  conditional  one :  and  then  it 
would  rest  altogether  on  the  conscience  of  the  witness  to  assign 
another  consideration  in  the  one  case,  or  to  drop  the  condition  in 
the  other  and  thus  to  introduce  the  very  frauds  and  perjuries 
which  it  was  the  object  of  the  Act  to  exclude,  by  requiring  that 
the  agreement  should  be  reduced  into  writing,  by  which  the  con- 
sideration as  well  as  the  promi.se  would  be  rendered  certain.  The 
authorities  referred  to  by  Comyns,  Plowd.  5  a,  6  a,  9,  to  which 
may  be  added  Dyer,  336  b,  all  show  that  the  word  "  agreement " 
is  not  satisfied  unless  there  be  a  consideration,  which  consider- 
ation forming  part  of  the  agreement  ought  therefore  to  have  been 
shown ;  and  the  promise  is  not  binding  by  the  statute  unless  the 
consideration  which  forms  part  of  tlie  agreement  be  also  stated  in 
writing.  Without  this,  we  shall  leave  the  witness  who.se  memory 
or  conscience  is  to  be  refreshed  to  supply  a  consideration  more 
easy  of  proof,  or  more  capable  of  sustaining  the  promise  declared 
on.  Finding  therefore  the  word  "agreement"  in  the  statute, 
which  appears  to  be  most  apt  and  proper  to  express  that  which 
the  policy  of  the  law  seems  to  require,  and  finding  no  case  in 
which  the  proper  meaning  of  it  has  been  relaxed,  the  best  con- 
struction which  we  can  make  of  the  clause  is  to  give  its  proper 
and  legal  meaning  to  every  word  of  it. 

Grose,  J. :  — 

It  is  said  that  the  parol  evidence  tendered  does  not  contradict 
the  agreement;  ])ut  the  question  is,  Whether  the  statute  does  not 
require  that  the  consideration  for  the  promise  should  be  in  writing 
as  well  as  the  promise  itself?  Now  the  words  of  the  statute 
are  "  that  *  no  action  shall  be  brought  whereby  to  charge  [*  ]  0] 
the  defendant  upon  any  special  promise  to  answer  for  the 
debt,  &c.,  of  another  person,  &c.,  unless  the  "agreement"  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing  "  &c.  Wliat  is  required  to  be  in 
writing,  therefore,  is  the  "  agreement "  (not  the  promise,  as  men- 
tioned in  the  first  part  of  the  clause),  or  some  note  or  memo- 
randum of  the  agreement.  Now  the  "  agreement "  is  that  which 
is  to  show  what  each  party  is  to  do  or  perform,  and  by  which  both 
parties  are  to  be  bound  ;  and  this  is  required  to  be  in  writing.     Jf 
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it  were  only  necessary  to  show  what  one  of  them  was  to  do,  it 
would  be  sufficient  to  state  the  promise  made  by  the  defendant 
who  was  to  be  charged  upon  it.  But  if  we  were  to  ad(^pt  this 
construction  it  would  be  the  means  of  letting  in  those  very  frauds 
and  perjuries  whicli  it  was  the  object  of  the  statute  to  prevent. 
For  without  the  parol  evidence  the  defendant  cannot  be  charged 
upon  the  written  contract  for  want  of  a  consideration  in  law  to 
support  it.  The  effect  of  the  parol  evidence  then  is  to  make  him 
liable :  and  thus  he  would  be  charged  with  the  debt  of  another 
by  parol  testimony,  when  the  statute  was  passed  with  the  very 
intent  of  avoiding  such  a  charge,  by  requiring  that  the  "  agree- 
ment," by  which  must  be  understood  the  "  whole  agreement," 
should  be  in  writing. 

Lawkence,  J.  :  ^ 

From  the  loose  manner  in  which  the  clause  is  worded,  I  at  first 
entertained  some  doubt  upon  the  question ;  but  upon  further  con- 
sideration I  agree  with  my  Lord  and  my  brothers  upon  their  con- 
struction of  it.  If  the  question  had  arisen  merely  on  the  first  part 
of  the  clause,  I  conceive  that  it  would  only  have  been  necessary 
that  the  promise  should  have  been  stated  in  writing ;  but 
[*  20]  *  it  goes  on  to  direct  that  no  person  shall  be  charged  on 
such  promise  unless  the  "  agreement,"  or  some  note  or 
memorandum  thereof,  that  is,  of  the  "  agreement,"  be  in  writing ; 
which  shows  that  the  word  "  agreement "  was  meant  to  be  used  in 
a  sense  different  from  promise,  and  that  something  besides  the 
mere  promise  was  required  to  be  stated.  And  as  the  consideration 
for  the  promise  is  part  of  the  "  agreement,"  that  ought  also  to  be 
stated  in  writing. 

Le  Blanc,  J. :  — 

If  there  be  a  distinction  between  "agreement"  and  "  promise,"  1 
think  that  we  must  take  it  that  "  agreement "  includes  the  con- 
sideration for  the  promise  as  well  as  the  promise  itself;  and  I 
think  it  is  the  safer  method  to  adopt  the  strict  construction  of  the 
words  in  this  case,  because  it  is  better  calculated  to  effectuate  the 
intention  of  the  Act,  which  was  to  prevent  frauds  and  perjuries,  by 
requiring  written  evidence  of  what  the  parties  meant  to  be  bound 
by.  I  should  have  been  as  well  satisfied,  however,  if,  recurring  to 
the  words  used  in  the  first  part  of  the  clause,  they  had  used  the 
same  words  again  in  the  latter  ]iart,  and  said,  "  unless  the  promise 
or  agreement   upon  which   the  action   is  brought,  or  some  note  or 
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memoranduiu  thereof,  shall  be  in  writing."  But  not  having  so 
done,  I  think  we  must  adhere  to  the  strict  interpretation  of  the 
word  "  agreement,"  which  means  the  consideration  for  which  as 
well  as  the  promise  by  which  the  party  binds  himself. 

Rule  discharged. 

Laythoarp  v.  Bryant. 

.    2  Bing.  N.  C.  735-748  (s.  c.  3  Scott,  238;  2  Hodges,  25). 

Statute  of  Frauds.  —  Sale  of  Interest  in  Land.  — •Memorandum. 

The  defendant  purchased  certain  leasehold  premises  at  an  auction,  and  [735] 
signed  a  memorandum  of  the  purchase  on  the  back  of  a  paper  contain- 
ing the  particulars  of  the  premises,  the  name  of  the  owner,  and  the  con- 
ditions of  sale :  Held,  that  the  defendant  was  bound  by  his   contract,  not- 
withstanding it  was  not  signed  by  the  vendor. 

This  was  an  action  against  the  defendant  to  recover  damages 
for  loss  occasioned  to  the  plaintiff  by  the  defendant's  refusing  to 
pay  for  certain  leasehold  premises  he  had  purchased  at  an  auction, 
on  the  3rd  of  December  1833,  for  £441. 

The  particulars  and  conditions  of  sale  announced  that  the  lease 
and  goodwill  of  the  premises,  situate  in  Stoke  Newhigton, 
in  which  the  coke,  coal,  and  seed  *  trades  had  been  carried  [*  736] 
on,  would  be  peremptorily  sold  by  auction  by  Mr.  Thomas 
Eoss,  at  the  Auction  Mart,  on  the  3d  of  December,  by  order  of 
Mr.  W.  Laythoarp,  the  proprietor,  retiring  from  the  trade. 

The  defendant  signed  a  memorandum  of  the  purchase  at  tlie 
back  of  a  paper  containing  the  particulars  and  conditions  of  sale, 
but,  being  known  to  the  auctioneer,  was  not  required  to  pay  any 
deposit.  On  the  12th  of  December  the  plaintiff's  solicitor  sent 
defendant  an  abstract  of  the  plaintitt"s  title,  and  by  letter  called 
on  him  to  proceed  with  the  purchase,  when  the  defendant,  saying 
he  had  only  bid  at  the  plaintiff's  request,  refused  to  complete  the 
purchase,  and  returned  the  abstract.  Ar*  assignment  of  the  lease, 
prepared  by  the  solicitor  of  tlie  ground  landlord,  accompanied  witli 
a  letter  from  the  plaintiff's  solicitor,  was  then  sent  to  the  defend- 
ant ;  this  he  also  returned,  still  refusing  to  conijilete  the  contract, 
but  making  no  objection  to  the  title.  The  plaintiff  thereupon 
sold  the  premises  again,  for  £194  5s.,  and  brought  this  action  to 
recover  the  difference  between  that  sum  and  X441,  the  price  wliich 
the  defendant  had  agreed  to  pay. 
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A  verdict  having  been  found  for  the  plaintiff', 

Atcherley,  Serjt.,  pursuant  to  leave  reserved  at  the  trial,  moved 
to  set  aside  the  verdict,  and  enter  a  nonsuit  instead,  on  the  ground 
that  the  plaintiff's  name  was  not  in  the  contract,  which  appeared 
to  be  made  with  Ross  the  auctioneer :  that  it  was  not  binding  on 
the  plaintiff;  that  therefore,  for  want  of  mutuality,  the  contract 
was  inoperative  ;  and  also  as  not  being  signed  pursuant  to  the 
fourth  section  of  the  Statute  of  Frauds.  He  relied  on^Lawrenson 
V,  Butler,  1  Sch.  &  Lef.  13,  where  Lord  Eedesdale  refused  to  en- 
force a  specific  performance,  on  the  ground,  that  without  a 
[*  737]  signature  to  bind  the  *  vendor  there  was  no  mutuality  in 
the  contract;  and  said,  "I  confess  I  have  no  conception 
that  a  Court  of  Equity  ought  to  decree  a  specific  performance  in 
a  case  where  nothing  has  been  done  in  pursuance  of  the  agree- 
ment, except  where  both  parties  had  by  the  agreement  a  right 
to  compel  a  specific  performance  according  to  the  advantages 
which  it  might  be  supposed  that  they  were  to  derive  from  it; 
because  otherwise  it  would  follow  that  the  Court  would  decree  a 
specific  performance  where  the  party  called  upon  to  perform  might 
be  in  this  situation,  that  if  the  agreement  was  disadvantageous  he 
would  be  liable  to  the  performance,  and  yet,  if  advantageous  to 
him,  he  could  not  compel  a  performance.  This  is  not  equity  as  it 
seems  to  me.  If,  indeed,  there  was  a  concealment,  or  an  ignorance 
of  the  facts  on  the  one  part,  and  that  thereby  the  other  party  was 
led  into  a  situation  from  whence  he  could  not  be  extricated,  then 
he  would  have  a  right  to  have  the  agreement  executed  ctj  pres  ; 
that  is,  a  new  agreement  is  to  be  made  between  the  parties." 

In  O'EourJce  v.  Perceval,  2  Ball  &  Beatty,  58  ;  12  R.  li.  68,  Lord 
Manners  approved  of  that  decision ;  and  in  Marttji  v.  Mitchell, 
2  Jac.  &  Walk.  428,  Sir  W.  Grant  says,  "  When  one  party  having 
entered  into  a  contract  that  has  not  been  signed  by  the  other  party, 
afterwards  repents,  and  refuses  to  proceed  in  it,  I  should  have  felt 
great  difficulty  in  saying  that  he  had  not  a  locus  penitenticc,  and 
was  not  at  liberty  to  recede  until  the  other  had  signed,  or  in  some 
manner  made  it  binding  upon  himself.  How  can  the  contract  be 
complete  before  it  is  mutual ;  and  how  can  it  be  complete  as  to 
the  one  and  not  as  to  the  other  ? " 

A  rule  nisi  having  been  granted, 

Bompas,  Serjt.,  and  Steere  showed  cause.     It  suflficiently 
[*  738]  appears  from  the  particulars  of  sale,  that  Eoss  was  *  acting 
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as  agent  to  the  plaiutitl',  and  that  the  plaintiff  was  a  party  to  the 
contract.  The  contract  is  complete  when  the  auctioneer's  hammer 
falls.  Faijiie  v.  Cave,  3  T.  R.  148  ;  1  K.  R.  679.  And  a  Court  of  equity 
will  enforce  specific  performance,  where  there  is  an  express  undertak- 
ing on  the  part  of  the  purchaser.  Pahaer  v.  Scott,  1  Russ.  &  Mylne, 
391.  Under  the  fourth  section  of  the  Statute  of  Frauds,  all  that  is 
requisite  is,  that  the  agreement  should  be  in  writing,  and  signed  by 
the  party  to  be  charged.  It  is  true  that  to  constitute  an  agreement, 
the  consideration  must  a})pear,  Wain  v.  Warlters,  5  East,  10  ;  7 
R.  R.  645,  p.  231,  ante\  but  an  objection  on  the  ground  of  want 
of  mutuality  has  nev^er  been  made  before.  Agreements  similar  to 
the  present  have  been  repeatedly  enforced  in  Courts  of  equity, 
even  under  the  17th  section  of  the  Statute  of  Frauds,  which 
enacts  that  no  contract  for  the  sale  of  merchandise  shall  be  good, 
unless  upon  a  part  delivery,  a  payment  of  earnest,  or  a  note  in 
writing  of  the  bargain,  "  made  and  signed  by  the  parties  to  be 
charged  by  such  contract,  or  their  agents  :  whereas  the  4th  section 
only  enacts  that  no  action  shall  be  brought  upon  any  sale  of  lands, 
unless  the  agreement  on  which  such  action  shall  be  brought,  or 
some  note  thereof  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  person  thereunto  by  him  lawfully 
authorised.  In  Buckliouse  v.  Croshy,  2  Equ.  Cas.  Abr.  33,  the  Lord 
Chancellor  said,  "  he  had  often  known  the  objection  taken,  that 
a  mutual  contract  in  writing  ought  to  appear  on  both  sides ;  but 
that  that  objection  had  as  often  been  overruled."  In  Scion  v. 
Slade,  7  Yes.  275  ;  6  R.  R.  129,  Lord  Eldon  said,  "  This  agreement 
is  signed  by  the  defendant  only ;  but  that  makes  him  within  the 
statute  a  party  to  be  charged."  In  Coles  v.  Trecothick,  9  Ves. 
250  ;  7  R.  R.  178,  it  is  said  to  have  been  laid  down  by 
Lord  *  Hardwicke,  "  that  it  is  not  necessary  the  identi-  [*  739] 
cal  agreement  should  be  signed  ;  but  any  note  or  memo- 
randum will  do."  Tawiiei/  V.  Croivther,  3  Br.  Ch.  Cas.  161-318,  and 
Hatton  v.  Grey,  2  Br.  Ch.  Cas.  164,  established  the  same  principle. 
Laivrensou  v.  Butler,  goes  only  to  the  point  of  specific  performance 
not  to  the  validity  of  the  contract,  and  it  is  the  first  case  in  which 
any  doubt  has  been  raised.  But  in  Lord  Ormond  v.  Anderson,  2 
Ball  &  Beatty,  370  ;  12  R.  R.  107,  Lord  Manners  says,  "  An  objec- 
tion has  been  made  to  the  execution  of  this  agreement,  on  the 
ground  that  it  has  not  been  signed  by  tlie  plaintiff,  and  that  the 
defendant  could  not  have  enforced  it  against  the  plaintiff.     I  am 
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very  well  aware,  that  a  doubt  has  been  entertained  by  a  Jud^e  in 
this  Court  of  very  high  authority,  whether  Courts  of  equity  would 
specifically  execute  an  agreement  where  one  part  only  was  bound. 
There  exists  no  provision  in  the  Statute  of  Frauds  to  prevent  the 
execution  of  such  an  agreement;  and  Sir  James  M.\nsfieli),  who 
certainly  had  great  experience  in  Courts  of  equity,  lays  it  down 
in  the  case  of  Allen  v.  Bemiett,  3  Taunt.  169,  176;  12  R.  R.  6:-53, 
that  a  contract  signed  by  one  party  would  be  enforced  in 
equity  against  that  party,  and  that  such  was  the  daily  prac- 
tice of  that  Court."  And  the  same  view  was  taken  by  Sir 
W.  Grant  who  says  in  Western  v.  Russell,  3  Yes.  &  Beames,  192  ; 
12  R.  R.  179,  "  after  the  cases  that  have  been  determined,  I  should 
hardly  be  at  liberty,  notwithstanding  the  considerable  doubt  thrown 
upon  that  point  by  Lord  Redesdale  in  Clinan  v.  Cooke,  1  Sch.  & 
Lef.  22  ;  9  R.  R.  3,  No.  70,  post,  to  refuse  a  specific  performance 
upon  the  ground  that  there  was  no  agreement  signed  by  the  party 
seeking  a  performance."  In  Courts  of  law  the  name  of  the  pur- 
chaser, written  by  the  auctioneer  acting  as  his  agent,  has  always 
been  held  sufficient  to  bind  him,  Emmerson  v.  Heelis,  2  Taunt.  38 ; 
11  R.  R.  520 ;  and  here  the  plaintiffs  name  was  in  the  conditions 

of  sale.  In  Allen  v.  Bennett,  3  Taunt.  169  ;  12  R.  R.  633, 
[*  740]  it  was  held  that  an  order  for  goods,  *  written  and  signed 

by  the  seller  in  a  book  of  the  buyers,  but  not  naming  the 
buyers,  might  be  connected  with  a  letter  of  the  seller  to  his  agent, 
mentioning  the  name  of  the  buyer,  and  with  a  letter  of  the  buyer 
to  the  seller,  claiming  the  performance  of  the  order,  to  constitute 
a  complete  contract  within  the  Statute  of  Frauds.  And  Sir  J. 
Mansfield,  C.  J.,  said,  "  It  was  then  objected,  that  one  party  who 
has  not  signed  is  not  bound ;  but  the  fact  was  the  same  in  the 
cases  of  Egerton  v.  Matthews,  6  East,  307  ;  8  R.  R.  489^  and 
Champion  v.  Plummer,  1  Bos.  &  R  (N.  R.)  252  ;  8  R.  R.  795,  and 
the  objection  was  never  taken  in  either  of  those  cases;  but  the 
whole  of  this  case  supposes  that  the  plaintiff  had  agreed.  Suppose 
he  has  not  contracted  by  writing,  he  has  by  parol,  and  he  is  bound 
in  honour ;  and  it  has  never  yet  been  decided  that  an  obligation 
in  honour  would  not  V)e  a  good  consideration.  All  these  cases, 
Egerton  v.  Matthetvs,  Saunclerson  v.  Jaehson,  2  Bos.  &  P.  238  ;  5  R. 
R.  580,  and  Champion  v.  Plummer,  suppose  a  signature  by  the  seller 
to  be  sufficient,  and  every  one  knows  it  is  the  daily  practice  of  tlie 
Court  of  Chancery  to  establish  contracts  signed  by  one  person  only ; 
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and  yet  a  Court  of  equity  can  no  more  dispense  with  the  Statute 
of  Frauds,  than  a  court  of  hiw  can  ;  there  is  no  reason  therefore 
to  set  aside  the  verdict,  and  the  rule  must  be  discharged." 

In  the  present  case,  the  letters  of  the  plaintiffs  attorney  upon 
sending  the  abstract  and  the  assignment,  may,  according  to  the 
foregoing  decision,  be  connected  with  the  defendant's  signing 
the  particulars  of  sale,  and  constitute  an  agreement  binding  on  the 
plaintiff,  even  according  to  the  view  taken  by  the  defendant's 
counsel. 

Atcherley  and  Busby,  In  support  of  the  rule. 

In  order  to  bind  a  purchaser  of  real  estate,  there  must,  under 
the  4th  section  of  the  Statute  of  Frauds,  be  a  mutuality  in  the 
contract,  as  well  as  a  consideration  expressed  in  writing. 
"Without  those  ingredients,  there  can  *  be  no  agreement ;  [*  741] 
and  though  the  17th  section  of  the  statute  requires  only 
a  note  of  the  bargain  upon  a  sale  of  chattels,  the  4th  section,  on  a 
sale  of  real  property,  requires  a  note  of  the  agreement.  Here,  upon 
the  face  of  the  particulars,  the  property  appears  to  be  sold  by  Eoss 
the  auctioneer,  not  by  the  plaintiff,  and  the  plaintiff  having  omitted 
to  sign,  there  is  no  agreement  between  him  and  the  defendant. 
There  is  nothing  to  fix  the  plaintiff";  nothing  on  which  the  defend- 
ant could  have  sued  him  for  a  breach  of  contract.  The  letters  of 
the  plaintiff's  attorney  accompanying  the  abstract  and  the  assign- 
ment of  the  lease,  are  mere  offers,  and  not  an  engagement  to  sell. 
The  authorities  relied  on  for  the  plaintiff  are  either  cases  in  equity 
where  the  question  has  turned  on  specific  performance,  or  questions 
on  the  17tli  section  of  the  statute.  Now,  upon  a  demand  for  spe- 
cific performance,  if  the  plaintiff  alleges  a  contract  in  his  bill,  the 
defendant,  unless  he  puts  himself  upon  the  statute  in  his  answer, 
admits  the  existence  of  the  contract.  Roberts  on  F>auds,  p.  106; 
Wliitchurch  v.  Beris,  2  I>r.  Ch.  Cas.  564.  But  even  in  equity  it 
is  required  that  the  writing  the  plaintiff  seeks  to  enforce  should 
import  the  privity  and  assent  of  both  parties,  Charlwood  v.  Duke 
of  Bedford,  1  Atk.  497.  And  in  Champion  v,  Plummer,  1  Bos. 
&  P.  (N.  R.)  254;  8  R.  R  797,  Sir  James  Mansfield  said,  "How 
can  that  be  said  to  be  a  contract,  or  memorandum  of  a  contract, 
which  does  not  state  who  are  the  contracting  parties  ?  By  this 
note  it  does  not  at  all  appear  to  whom  the  goods  were  sold.  It 
would  prove  a  sale  to  any  other  person  as  well  as  to  the  plaintiffs  ; 
there  cannot  be  a  contract  without  two  parties,  and  it  is  customary 
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in  the  course  of  business  to  state  the  name  of  the  purchaser,  as 
well  as  of  the  seller,  in  every  bill  of  parcels.  This  does  not  appear 
to  nie  to  amount  to  any  memorandum  in  writing  of  a 
[*742]  bargain."  Goshdl  *  v.  Archer,  4  Nev.  &  Man.  485,  shows 
that  the  Courts  are  not  disposed  to  construe  the  statute 
away.  Even,  independently  of  the  statute,  no  agreement  can  be 
enforced  without  an  actionable  mutuality  between  the  parties.  In 
Lees  V.  Whitconib,  5  Bing.  34,  it  was  lield  that  a  written  agreement 
"to  remain  with  A.'B.  two  years  for  the  purpose  of  learning  a 
trade,"  was  not  binding  for  want  of  an  engagement  in  the  same 
instrument  by  A.  B.  to  teach. 

TiNDAL,  C.  J.  This  case  comes  before  the  Court  on  two 
objections. 

Pirst,  that  when  the  contract  is  inspected  it  does  not  contain 
the  name  of  one  of  the  parties.  I  admit  that  an  agreement  is  not 
perfect  unless  in  the  body  of  it,  or  by  necessary  inference,  it  con- 
tain the  names  of  the  two  contracting  parties,  the  subject-matter 
of  the  contract,  the  consideration,  and  the  promise.  Looking  at 
this  contract,  as  it  may  be  collected  from  the  particular  of  sale,  it 
appears  to  be  an  agreement  by  which  Koss  sells  property  on  be- 
half of  Laythoarp.  When,  in  the  outset,  it  says  that  the  property 
will  be  sold,  subject  to  conditions,  we  are  referred  to  the  conditions 
in  the  same  paper ;  and  there  we  see  that  Ross  is  an  auctioneer 
who  sells  for  Laythoarp.  That  gets  rid  of  the  objection  therefore, 
that  Laythoarp's  name  is  not  contained  in  the  contract. 

The  second  objection  is  of  great  importance  :  that  the  contract 
has  not  been  signed  by  the  vendor.  In  order  to  determine  the 
.validity  of  the  objection  we  must  look  to  section  4  of  the  Statute 
of  Frauds.  That  section  directs  that  "  no  action  shall  be  brought, 
whereby  to  charge  any  executor  or  administrator,  upon  any  special 
promise,  to  answer  damages  out  of  his  own  estate  ;  or  to 
[*  743]  charge  the  defendant  upon  any  special  promise  *  to  an- 
swer for  the  debt,  default,  or  miscarriage  of  another  per- 
son ;  or  to  charge  any  person  upon  any  agreement  made  upon 
consideration  of  marriage ;  or  upon  any  contract  or-sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning 
them ;  or  upon  any  agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof,  unless  the  agree- 
ment u])on  which  such  action  shall  be  brought,  or  some  memo- 
randum  or  note  thereof  shall  be  in  writing,  and  signed  by  the 
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party  to  be  charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorised."  And  the  object  of  the  statute  was,  that 
no  action  should  lie  unless  where  it  could  be  proved  at  the  trial 
that  the  agreement  had  been  signed  by  the  party  to  be  charged. 
First,  no  action  against  any  executor  or  administrator ;  that  is, 
where  an  executor  is  defendant ;  then,  "  or  to  charoje  the  defend- 
ant  upon  any  special  promise,  &c.,"  —  there,  the  term  is,  expressly, 
defendant,  —  "  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  —  "  By  what  party  ?  By  "  the 
party  to  be  charged  therewith,"  —  the  defendant  in  the  action. 

But  then  it  is  said,  unless  the  plaintiff  signs  there  is  a  want 
of  mutuality.  Whose  fault  is  that  ?  The  defendant  might  have 
required  the  vendor's  signature  to  the  contract ;  but  the  object  of 
the  statute  was  to  secure  the  defendant's.  The  preamble  runs, 
"  For  prevention  of  many  fraudulent  practices  which  are  com- 
monly endeavoured  to  be  upheld  by  perjury  and  subornation  of 
perjury."  And  the  whole  object  of  the  Legislature  is  answered 
when  we  put  this  construction  on  the  statute.  Here,  when  this 
party  who  has  signed  is  the  party  to  be  charged,  he  cannot  be 
subject  to  any  fraud.  And  there  has  been  a  little  confusion  in 
the  argument  between  the  consideration  of  an  agreement 
and  mutuality  of  claims.  *  It  is  true  the  consideration  [*  744] 
must  appear  on  the  face  of  the  agreement.  Wain  v. 
W 1 1  liters  was  decided  on  tlie  express  ground  that  an  agreement 
under  the  fourth  section  imports  more  than  a  bargain  under  the 
seventeenth.  But  I  find  no  case,  nor  any  reason  for  saying  that 
the  signature  of  both  parties  is  that  which  makes  the  agreement. 
The  agreement,  in  truth,  is  made  before  any  signature. 

Let  us  apply  this  to  several  of  the  cases  pointed  out  in  the 
fourth  section.  I  agree  that  the  same  principle  must  be  applied 
to  all ;  but  let  us  see  whether  in  any  it  has  been  dreamed  of  that 
there  must  be  a  signature  by  both  parties.  In  the  first  place, 
take  the  case  of  a  letter  from  an  executor.  Who  ever  heard  that 
in  order  to  charge  him  there  must  also  be  a  letter  from  the  party 
addressed  ?  If  the  executor's  letter  contain  merely  an  offer,  tliat 
offer  indeed  must  be  accepted  before  it  can  be  binding  ;  but  if  it 
contain  a  promise  on  adequate  consideration,  no  further  signature 
is  wanting  to  its  validity.  Let  us  look  at  the  next  case, — an 
engagement   to  pay  the  debt  of  a  third  person.     Is  it  not  every 
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day's  practice  to  put  in  a  guaranty  signed  by  the  surety  ?  but  I 
never  heard  it  objected  that  unless  you  show  also  the  signature 
of  tlie  other  party  the  guaranty  is  void.  No  such  objection  was 
made  in  IP'ain  v.  Warlter^,  although  it  would  have  alforded  an 
easy  answer  to  the  plaintiffs  claim. 

The  word  agreement,  therefore,  is  jsatisfied,  if  the  writing  states 
the  subject-matter  of  the  contract ;  the  consideration ;  and  is 
signed  by  the  party  to  be  charged. 

Among  the  several  authorities  cited,  I  will  only  refer  to  two, 
which  seem  to  decide  this  cause.  In  Emmerson  v.  Heelis  there 
was  a  sale  by  auction  of  some  growing  turnips.  Upon  a  bidding 
by  the  defendant's  servant,  on  the  part  of  the  defendant, 
[*  745]  the  lot  was  knocked  down  to  *  him ;  the  auctioneer  wrote 
the  defendant's  name  opposite  the  description  of  the  lot 
in  the  particulars  of  sale ;  and  the  contract  was  held  valid  not- 
withstanding there  was  no  signature  on  the  part  of  the  vendor. 
Allen  V.  Bennett  was  a  decision  on  the  17th  section,  but  it  was 
held  that  there  was  no  occasion  for  a  signature  by  the  vendor, 
although  the  word  in  that  section  is  parties  ;  in  section  4,  party. 
Lees  V.  Whitcomh  does  not  bear  out  the  point  for  which  it  has 
been  cited.  For,  first,  it  turned  on  the  want  of  consideration  ;  and,, 
secondly,  on  a  variance  between  the  record  and  the  evidence.  As 
to  the  decisions  in  Courts  of  equity,  I  can  only  say  that  in  the 
greater  number  of  them  there  has  not  been  a  signature  by  both 
parties,  and  notwithstanding  the  dicta  of  Lord  Redesdale  and 
Sir  T.  Plummek,  —  no  doubt  great  authorities,  —  Courts  of  equity 
have  continued  the  same  stream  of  decision  as  before. 

Park,  J.  I  put  out  of  view  the  decisions  in  Courts  of  equity, 
although  the  greater  proportion  of  them  is  in  favour  of  the  con- 
struction we  now  adopt,  and  those  Courts  have  not  followed  the 
dicta  of  Lord  PtEDESDALE  and  Sir  Thomas  Plummer.  And  the 
cases  on  the  17th-  section  of  the  statute  might  very  much 
be  put  out  of  question,  because  the  language  of  that  section  is 
different  from  the  language  of  the  fourth.  But  even  in  those 
cases,  where  the  language  of  the  section  is  parties,  not  party,  it 
was  not  held  necessary  that  the  contract  should  be  signed  by  both. 
In  Saunderson  v,  Jackson,  2  Bos.  &  P.  238 :  5  R.  R.  580,  the  name 
of  the  buyer  was  not  at  first  inserted  in  the  contract ;  but  a  letter 
was  found  referring  to  it,  and  it  was  held  the  two  papers  might  be 
connected  together.     And  Bowcn  v.  Morris,  2  Taunt.  374,  confirms 


K.  C.   VOL.  VI.]  «ECT.  IV.  —  STATUTE    OF    FRAUDS.  247 

No.  23.  —  Laythoarp  v.  Bryant,  2  Bing.  N.  C.  745-747. 

that  decision.  Then,  with  respect  to  the  construction  of 
the  fourth  section,  it  *  is  best  not  to  make  fanciful  dis-  [*  746] 
tinctions,  but  to  look  at  the  words  of  the  statute :  "  No  ac- 
tion shall  be  brought,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  tlierewith,  or  some 
other  person  thereunto  by  him  lawfully  authorised." 

This  is  signed  by  the  party  to  be  charged ;  the  consideration  is 
duly  stated,  and  the  name  of  the  auctioneer  and  of  the  vendor 
appears  in  the  conditions.  In  Lees  v.  IVhitcomb  the  only  question 
was,  whether  the  contract  was  truly  set  out  in  the  declaration. 

Vaughan,  J.  All  the  essential  requisites  of  sect.  4,  both  ac- 
cording to  the  letter  and  spirit  of  the  Act,  have  been  complied 
with.  The  argument  has  proceeded  on  a  fallacy  arising  out  of  a 
misconception  of  the  case  of  Wain  v.  Warlters.  That  decision 
never  turned  on  the  ground  that  the  mutuality  of  a  contract 
must  appear,  but  only  that  the  note  or  memorandum  must  show 
the  consideration  as  well  as  the  promise,  otherwise  all  the  incon- 
veniences would  prevail  which  the  statute  was  meant  to  obviate. 

The  present  objection  has  not  been  taken  before,  and  is  not 
sanctioned  by  any  of  the  great  autliorities.  In  Seton  v.  Sladc,  7 
Ves.  275,  6  R.  E.  129,  a  signature  by  one  party  was  held  sufficient ; 
andi^ow/c  v.  Freenuot,  9  Ves.  '3.51  ;  7  It.  R.  219,  is  a  decision  to  the 
same  effect.  In  Bowen  v.  Morris,  2  Taunt.  387,  Sir  J.  Mansfipxd 
said,  "  In  e({uity,  a  contract  signed  by  one  party  would  be  enforced^ 
and  it  was  not  clear  that  it  was  different  in  law." 

The  Courts  of  e([uity,  with  the  exception  of  the  dicta  of  Lord 
Redesdale  and  Sir  T.  Plummer,  present  one  uniform 
stream  of  authority.  There  is  nothing  contrary  at  *  law ;  [*  747] 
and  looking  at  the  words  of  the  statute,  tliey  are,  "  No 
action  shall  be  brought,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
witli,  or  some  otlier  person  thereunto  by  him  lawfully  authorised." 
Is  not  tliis  an  agreement  which  fulfils  the  requisites  of  the  statute 
inasmuch  as  it  states  the  consideration  for  the  contract,  and  the 
promise,  and  is  signed  by  the  party  to  be  cliarged  ? 

Bosanquet,  J.  My  o})inion  is  founded  on  the  words  of  the 
fourth  section  of  tlie  statute,  as  well  taken  by  themselves  as  con- 
trasting them  with  sect.  17.     It  is  said  there  has  been  some  differ- 
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dice  of  opinion  on  the  subject  in  Courts  of  equity  ;  although  the 
preponderance  of  authority  is  in  favour  of  the  construction  we  now 
adopt ;  1  find  no  doubt  in  Courts  of  law ;  but  if  there  be  any,  we 
must  revert  to  the  language  of  the  statute  :  "  No  action  shall  be 
brought,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  l)e  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorised."  This 
fourth  section  does  not  avoid  contracts  not  signed  in  the  man- 
ner prescribed ;  it  only  precludes  any  right  of  action.  The  17th 
section  is  stronger,  and  avoids  contracts  not  made  as  the  section 
prescribes ;  yet  even  under  that  section  it  has  been  held  sufficient 
if  a  contract  be  signed  by  the  party  to  be  charged.  In  the  4th 
section,  the  language  is,  expressly,  the  party  to  be  charged.  It  is 
said  there  must  be  an  agreement,  and,  to  be  binding,  it  must  be 
signed.  No  doubt  that  is  so ;  and  the  question  is,  is  this  an  agree- 
ment ?  It  states  the  particulars  of  the  property  to  be  sold  ;  it 
incorporates  the  name  of  the  purchaser,  the  seller,  the 
[*  748]  property,  and  the  price ;  it  *  includes  all  the  requisites  of 
an  agreement,  and  the  defendant  testifies  by  his  signature 
that  such  an  agreement  exists..  The  question  is,  can  the  vendor 
enforce  it,  if  it  be  not  signed  by  himself  ? 

The  statute  requires  that  it  shall  be  signed  by  the  party  to  be 
charged ;  and  it  was  not  intended  to  impose  on  the  vendor  the 
burthen  of  the  proof  of  some  other  paper  in  the  hands  of  the 
opposite  party,  and  which  the  vendor  may  have  no  means  of  pro- 
ducing ;  for  it  often  happens  that  each  party  delivers  to  the  other 
the  part  signed  by  himself.  A  common  case  is,  where  an  agree- 
ment arises  out  of  a  correspondence  ;  it  often  happens  that  a  party 
is  unable  to  give  evidence  of  his  own  letter ;  and  he  is  not  to  be  de- 
feated because  he  cannot  produce  a  formal  agreement  signed  by 
both  the  parties  to  the  contract. 

My  opinion  being  formed  on  the  language  of  the  statute,  it  is 
unnecessary  to  observe  on  the  letters  written  on  the  part  of  the 
plaintiff;  but  if  there  had  been  any  doubt  as  to  the  extent  of 
what  the  statute  requires,  I  should  have  thought  those  letters 
would  have  supplied  the  deficiency.  Bulc  discharged. 
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ENGLISH   NOTES. 

The  vequi.sites  of  a  suflficieiit  memorandum  are:  (a)  Tlie  Parties; 
(b)  Tlie  Promise;   (c)  The  Consideration. 

(a)  The  Name  or  Description  of  the  Parties.  In  Vandenhcrfj  v. 
Spooner  (1866),  L.  K.,  1  Ex.  316,  35  L.  J.  Ex.  201,  14  W.  E.  843, 
*'S.  agrees  to  buy  the  whole  of  the  lots  of  marble  purchased  by  B.,  now 
lying  at  Lyme  Cobb,  at  Is.  per  foot,"  was  held  not  to  be  a  sufficient 
memorandum,  as  B.'s  name  was  not  mentioned  as  a  seller.  In  Newall 
V.  Radford  (1868),  L.  E.,  3  C.  P.  52,  37  L.  J.  C.  P.  1,  17  L.  T. 
118,  16  W.  E.  97,  on  a  purchase  of  tlour  the  defendant's  agent,  J.  W., 
made  the  following  entry  in  a  book  belonging  to  N. :  "Mr.  N.,  32 
sacks  culasses,  at  39*".  280ths.,  to  wait  orders.  J.  W."  In  an  action 
by  X.  for  non-deliver}'  of  the  flour,  this  entry  was  proved,  and  it  was 
established  by  parol  evidence  that  N.  was  a  baker  and  that  the  defend- 
ant was  a  flour  merchant.  In  the  correspondence  which  ensued  X. 
wrote  to  J.  W.  about  the  flour  he  "'had  bought,"  and  J.  W.  wrote  in 
reply  about  the  flour  he  "had  sold."  It  was  held  that  the  entry  was 
a  sufficient  memorandum;  for  that  the  i)arol  evidence  of  the  relative 
trades  of  the  parties  was  admissible,  and  independently  of  the  corre- 
spondence show^ed  that  the  defendant  was  the  seller  and  the  plaintiff 
the  buyer  of  the  flour.  In  Hood  v.  Barrington  (1868),  L.  E.,  6  Eq. 
218,  description  of  the  vendors  as  "executors  of  F,"  was  considered 
sufficient.  It  has  been  held  that  the  word  '"vendor  "  is  not  a  sufficient 
description  to  identify  the  person  who  contracts  to  sell,  Potter  v.  Duf- 
field  (1873),  L.  E.,  18  E,|.  4,  43  L.  J.  Ch.  472,  22  W.  E.  585;  Jarrett 
V.  Hunter  (1887),  34  Ch.  I).  182,  o(^  L.  J.  Ch.  141,  oo  L.  T.  727,  35 
W.  E.  132;  but  that  the  word  "proprietor"  is  sufficient.  Sale  v.  Lam- 
bert (1873),  L.  E.,  18  Eq.  1,  43  L.  J.  Ch.  470,  22  W.  E.  478,  R>,ssiter 
V.  Miller,  No.  17,  p.  174,  ante,  3  Apj).  Cas.  1124.  Where  an  agreement 
for  the  sale  of  real  estate  did  not  disclose  the  names  of  the  vendors,  but 
it  appeared  therefrom  that  the  vendors  were  a  company  in  possession  of 
the  property  offered  for  sale  and  that  they  had  carried  on  operatioiis 
thereon,  the  vendors  were  held  to  be  sufficiently  described.  Commins  v. 
Srott  (1875),  L.  E.,  20  Eq.  11,  44  L.  J.  Ch.  563,  32  L.  T.  420,  23  W. 
E.  498.  Description  of  a  vendor  as  "trustee  selling  under  a  power  of 
sale"  is  sufficient.  Catling  v.  King  (1877),  5  Ch.  D.  660,  46  L.  J.  Ch. 
384,  36  L.  T.  526,  25  W.  E.  550.  In  an  agreement  for  sale  of  land  it  is 
sufficient  if  the  name  of  the  agents  appear  on  the  recei})t  for  the  deposit 
instead  of  that  of  the  real  purchaser.  Smith  v.  Breutuell  (1888),  W. 
N.  69. 

The  names  of  the  i)arties  need  not  all  be  in  the  same  document.  In 
Warner  v.  WiUington  (1856),  3  Drew.  ooS,  25  L.  J.  Ch.  662,  an  agree* 
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nieiit  for  Iciise  signed  by  the  lessee  did  not  dis(-l()se  the  lessor's  name, 
which  was,  however,  mentioned  in  a  letter  from  the  lessee  to  •  the 
lessor.  This  was  held  sufficient.  In  Buxton  v.  Rust  (1872),  L.  K.,  7 
Ex.  1,  41  L.  J.  Ex.  1,  2()  L.  T.  502,  20  W.  R.  l(l()  (affirnu-d  in  Ex- 
chequer Chamber,  L.  11.,  7  Ex.  279,  41  L.  J.  Ex.  173,  27  L.  T.  210, 
20  W.  R.  1014),  the  vendor's  signature  was  contained  in  a  letter  writ- 
ten by  him,  and  the  rest  of  the  memorandum  in  a  paper  written  by  the 
purchaser. 

The  following  cases  show  that  a  writing  deficient  in  the  name  or  de- 
scription of  one  of  the  parties  is  insufficient  as  a  memorandum :  Mil- 
liams  V.  Lake  (1860),  29  L.  J.  Q.  B.  1  (absence  of  creditor's  name  in  a 
contract  of  guaranty);  Skeltou  v.  Cole  (1857),  1  De  G.  &  J.  587  (ab- 
sence of  purchaser's  name);  Williams  v.  Jonlun  (1877),  6  Ch.  D.  517, 
46  L.  J.  Ch.  681  (absence  of  lessor's  name). 

(h)  The  Promise,  or  description  of  the  object  dealt  with.  Nothing 
less  than  the  full  promise  or  complete  description  of  what  is  given  in 
return  for  the  consideration  will  do.  Thus  in  Fltxmanrice  v.  Bai/leij 
(1860),  9  H.  L.  Cas.  78,  the  omission  of  the  duration  of  a  lease  in  the 
agreement  for  it  avoided  the  memorandum.  In  Caddick  v.  Skidmore 
(1858),  2  De  G.  &  J.  52,  27  L.  J.  Ch.  15.^,  the  following  receipt  was 
held  to  be  insufficient  as  a  memorandum  in  writing  of  a  contract  to 
work  a  mine:  ''Received  from  A.  B.  £250,  his  share  of  dividend  in 
instalment  due  to  Messrs.  B.  (the  lessors  of  the  mine)  for  the  T. 
mine."  InN^'shamx.  Selhy  (1872),  L.  R.,  7Ch.  406,  41  L.  J.  Ch.  551, 
26  L.  T.  568,  the  memorandum  was  contained  in  two  letters,  the  first 
of  which  mentioned  all  the  items  of  an  agreed  lease,  except  its  com- 
mencement, and  the  second  mentioned  the  commencement  with  other 
terms  not  agreed  upon  between  the  parties.  Held,  that  the  first  letter 
was  insufficient,  and  as  the  second  introduced  other  terms  it  could  not 
cure  the  defect.  In  Marshall  v.  Berridrje  (1882),  19  Ch.  D.  238,  51 
L.  J.  Ch.  329,  45  L.  T.  599,  30  \Y.  R.  93,  omission  of  the  commence- 
ment of  a  lease  in  the  agreement  vitiated  the  latter  as  a  memorandum. 
In  Shardlow  v.  Cofterill  (1882),  20  Ch.  D.  90,  51  L.  J.  Ch.  353,  45 
L.  T.  572,  30  W.  R.  14.3,  the  conditions  of  sale  of  real  property  by  auc- 
tion did  not  describe  the  property  to  be  sold.  The  plaintiff  bought  a 
lot  and  the  auctioneer  gave  the  purchaser  the  following  memorandum 
signed  by  himself  and  receipt  signed  by  the  vendor:  "The  property 
duly  sold  to  A.  Butcher,  Pinxton,  and  deposit  paid  at  close  of  sale."  — 
''Pinxton,  March  29,  1880.  Received  of  A.  the  sum  of  £21  as  de- 
posit on  property  purchased  at  £420,  at  the  Sun  Inn,  Pinxton,  on  the 
above  date."  Held,  that  the  receipt  and  memorandum  were  sufficiently 
connected,  and  that  the  Statute  was  satisfied. 

(c)   The  Consideration.     This  is  considered  in  the  principal  case  of 
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Wain  V.  Warlfers  ;  whicli,  after  various  conflicting  decisions,  was  con- 
firmed in  Saunders  v.  Wakefield  (1821),  4  B.  &  Aid.  59^.  There  the 
defendant,  in  consideration  of  cessation  of  an  action  against  A.  on  a 
bill  of  exchange  by  the  plaintitf,  gave  the  following  nienioranduni  to 
the  plaintiff:  "  Mr.  Wakefield  will  engage  to  pay  the  bill  drawn  by  A, 
in  favour  of  Stephen  Saunders."  This  was  held  to  be  insutticient  as  a 
memorandum  owing  to  the  omission  of  consideration.  The  necessity 
for  mentioning  the  consideration  in  a  contract  of  guaranty  has  been  done 
awaj'  with  by  the  jNIercautile  Law  Amendment  Act  1856  (19  &  20  Vict. 
c.  97,  s.  o).  There  must,  however,  be  a  consideration.  PhlUips  v. 
Buteman  (1812),  16  East,  356;  and  this  do66  not  appear  to  be  affected 
by  the  Act. 

{d)  Si'jnatare  of  the  Party  to  he  charged.     See  Xos.  24  &  25,  Infra. 

Any  document  or  documents  containing  all  the  above-mentioned  re- 
quisites is  a  sufficient  memorandum.  For  instance,  in  Sari  v.  Bour- 
diUon  (1857),  1  C.  B.  (N.  S.)  188,  26  L.  J.  C.  P.  78,  where  a  buyer  of 
jewehy  wrote  his  address  with  the  articles  purchased  and  their  prices 
on  an  invoice  on  which  the  seller's  name  was  printed;  this  was  held  to 
be  a  sufficient  memorandum.  In  Barkivnrth  v.  Young  (1857).  4  Drew. 
1,  26  L.  J.  Ch.  153,  the  affidavit  of  an  intending  settlor  embodying  a 
verbal  promise  of  settlement  made  by  him  was  held  to  be  sufficient. 
In  Barton  v.  Crofts  (1864),  16  C.  B.  (N.  S.)  11,  33  L.  J.  C.  P.  189,  10 
L.  T.  34,  12  W.  R.  553,  the  sold  note  constituted  a  sufficient  memo- 
randum to  charge  the  purchaser.  In  Watts  v.  Alnsworth  (1862),  1  H. 
&  C.  83,  31  L.  J.  Ex.  448,  6  L.  T.  252;  Smith  v.  Neale  (1857),  2  C. 
B.  (N.  S.)  67,  26  L.  J.  C.  P.  143;  Beuss  v.  Pieksleg  (1866),  :'m  L.  J. 
Ex.  218,  a  written  and  signed  offer  verbally  accepted  was  held  to  be 
sufficient.  So  a  letter  from  a  purchaser  to  his  agent  containing  all  the 
terms,  Gibson  v.  Holland  (1866),  L.  R.,  1  C.  P.  1,  35  L.  J.  C.  P.  5, 
13  L.  T.  293,  14  W.  R.  86. 

When  the  agreement  is  contained  in  more  than  one  document,  they 
cannot  be  connected  by  merely  parol  evidence  so  as  to  constitute  a 
memorandum  under  the  statute.  Boydell  v.  Dramniond  (1809),  11 
East,  142,  2  Camp.  157,  10  R.  R.  450.  There  an  edition  of  Shakes- 
peare was  to  come  out  in  18  monthly  parts.  The  defendant  subscribed 
his  name  in  a  book  intituled  "  Shakespeare  subscribers,  their  signa- 
tures," but  the  book  did  not  refer  to  a  printed  prospectus  which  con- 
tained the  terms  of  the  contract.  It  was  held  that  parol  evidence 
could  not  be  admitted  to  connect  tlie  two.  So  in  Blshton  v.  Whatniore 
(1878),  8  Ch.  D.  467,  47  L.  J.  Ch.  629,  where  the  auctioneer  signed 
for  a  purchaser  of  land  in  a  book  which  did  not  refer  to  the  catalogue 
containing  the  conditions  of  sale.  So  in  Potter  v.  Peters  (1895),  W. 
N.  37.  the  memorandum  of  a  contract  for  the  sale  of  lands  was  alleged 
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to  be  contiiined  in  four  letters  written  by  the  vendor's  agent  to  tlie 
veiidor  or  to  liis  solicitor.  Two  of  them  wei'e  signed  by  tlie  agent's 
elerli,  and  in  the  hist  signed  by  the  agent  there  was  no  reference  to 
those  signed  by  the  clerk.  It  was  held  that  there  was  no  sufficient 
memorandum. 

But  two  papers  may  by  intrinsic  evidence  (with  the  aid  of  parol  evi- 
dence of  surrounding  circumstances  in  order  to  construe  them)  be  so 
connected  as  to  constitute  a  memorandum. 

The  leading  case  upon  this  subject  is  Ridgway  v.  Wharton  (1858), 
6  H.  L.  Cas.  238,  27  L.  J.  Ch.  46,  in  which  the  subject  was  fully  dis- 
cussed. The  rule  to  be  extracted  from  it  appears  to  be  the  following 
(see  Campbell  on  Sale,  2nd  ed.  p.  309) :  Where  there  are  two  (or  it 
may  be  more)  writings,  one  containing  the  terms,  and  the  other 
signed,  but  not  on  the  face  of  it  containing  the  terms,  and  such  writings 
are  capable  (having  regard  to  the  circumstances  under  which  they  were 
respectively  written  and  signed)  of  being  with  legal  certainty  so  con- 
strued that  the  latter  refers  to  the  former  as  a  document  embodying  or 
further  setting  forth  the  terms  of  the  contract;  then  parol  evidence  is 
admissible  to  prove  those  circumstances  in  order  to  establish  this  con- 
struction; and  this  construction  being  established,  the  documents  may 
be  read  together  as  a  note  or  memorandum  in  writing  of  the  contract. 
This  principle  is  further  illustrated  by  the  cases  of  Buxton  v.  Rust 
(1872),  L.  R.,  7  Ex.  1,  279,  41  L.  J.  Ex.  1,  173;  Long  v.  Millar  (1879), 
4  C.  P.  D.  450,  48  L.  J.  C.  P.  596,  41  L.  T.  306,  27  W.  R.  720 ; 
Shardloiv  v.  Cotterlll  (1881),  20  Ch.  D.  90,  51  L.  J.  Ch.  353,  45  L.  T. 
572,  30  W.  R.  143;  Cave  v.  Hastings  (1881),  7  Q.  B.  D.  125,  50  L. 
J.  Q.  B.  575,  45  L.  T.  348;  and  Cmlg  v.  Mliott  (1885),  15  L.  R.  Ir. 
257. 

The  rule  is  still  more  elastic  where  it  is  merely  required  to  supplement 
an  incomplete  memorandum  which  is  signed  by  the  party  to  be  charged 
with  another  also  signed  by  him.  Here  it  is  sufficient  that  the  papers 
ai'e  (having  regard  to  surrounding  circumstances)  capable  of  being 
with  legal  tjertainty  so  construed  as  to  relate  to  one  and  the  same  trans- 
action, and  that  when  read  together  they  disclose  all  the  essentials  of 
the  contract.  Illustrations  of  this  are:  Allen  v.  Bennett  (1810),  3 
Taunt.  169,  12  R.  R.  633;  Western  v.  Russell  (1814),  3  Ves.  &  B.  187, 
13  R.  R.  178;  Warner  v.  Willlngton  (1856),  3  Drew.  523,  25  L.  J. 
Ch.  662;  Baumann  v.  James  (1868),  L.  R.,  3  Ch.  508;  Studds  v.  Wat- 
son (1884),  28  Ch.  D.  305,  54  L.  J.  Ch.  626,  52  L.  T.  129,  33  W.  R. 
118;  and  Oliver  v.  Hunting  (1890),  44  Ch.  D.  205,  59  L.  J.  Ch.  255, 
62  L.  T.  108,  38  W.  R.  618. 
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AMERICAN   NOTES. 

The  rule  probably  states  the  law  as  it  is  pronounced  generally  in  this  countiy, 
except  as  to  the  necessity  for  expressing  the  consideration.  Upon  tliis  point 
the  authorities  differ.  In  a  few  States  it  is  enacted  in  the  statute  that  the  con- 
sideration shall  be  stated,  and  in  many  it  is  enacted  that  it  need  not  be  stated. 
In  New  York  the  consideration  must  be  stated  ;  Sears  v.  Brink,  o  Johnson  (New 
York),  210  ;  3  Am.  Dec.  475 ;  Justice  v.  Lang,  42  New  Y'ork,  522  (now  required 
by  statute) ;  so  in  Vermont ;  Ide  v.  Stanton,  15  A^'ermont,  685 ;  40  Am.  Dec.  698. 
Mr.  Browne  (Statute  of  Frauds,  §  ■'3!)0)  says  :  "In  this  country,  such  has  been 
the  contrariety  of  opinion  upon  the  doctrine  of  Wain  v .  Warltera,  that  it  would 
scarcely  att'ord  any  useful  purpose  to  attempt  to  weigh  the  cases  with  a  view 
to  ascertain  which  way  the  balance  of  judicial  opinion  may  incline.  In  each 
of  the  States  the  point  has  been  presented,  and  in  each  has  been  decided  as 
seemed  to  its  Courts  wisest  in  point  of  policy  or  most  commended  by  authority. 
Of  those  States  where  the  word  '  agreement '  is  retained  in  the  clause  requir- 
ing the  memorandum,  the  doctrine  of  Wain  v.  Warlters,  is  repudiated  in  Maine, 
Vermont,  Connecticut,  Massachusetts,  North  Carolina,  Ohio,  and  Missouri ; 
but  it  has  received  the  sanction  of  the  Courts  in  New  Hampshire,  New  York, 
New  Jersey,  Maryland,  South  Carolina,  Georgia,  Indiana,  Michigan,  and 
Wisconsin.  In  the  statutes  of  some  other  States  the  word  '  agreement '  does 
not  so  occur,  but  the  word  '  promise  '  is  coupled  with  it  in  the  clause  in  ques- 
tion, and  the  Courts  of  those  States  have  generally  dispensed  with  the  state- 
ment of  the  consideration  on  the  ground  of  that  difference."  It  would  seem 
that  Mr.  Browne  ranks  Vermont  on  the  wrong  side,  and  that  if  Mr.  Lawsou  is 
riglit  (Contracts,  §  79),  the  point  is  regulated  by  statute  in  Maine,  Massachu- 
setts, New  Jersey,  and  Michigan,  among  the  States  enumerated  by  Mr.  Browne 
as  depending  on  judicial  decision. 

In  the  leading  case  of  Packard  v.  liichardaon,  17  Massachusetts,  122  ;  0  Am. 
Dec.  123,  "the  varied  fortunes  of  tlie  law  of  that  case  "  ( TV^«t«  v.  Warlters'), 
"  both  in  England  and  America,  are  shown  with  learned  and  painful  elabora- 
tion by  Parker,  C.  J.,  and  the  decision  disapproved  ;  "  Sheehy  v.  Adarene,  41 
Vermont,  .541 ;  98  Am.  Dec.  623.  "  In  Day's  edition  (1817),  of  East's  reports 
is  also  a  very  learned,  acute,  and  exhaustive  note  by  Judge  Swift,  and 
enlarged  by  the  editor,  disapproving  that  decision. "  Id.  Chief  Justice 
Parker  devoted  many  pages  to  Wain  v.  Warlters.  considei'ed  the  doctrine  of 
it  "novel  and  unsound,"  and  "does  not  find  that  it  has  been  recognised  any- 
where but  in  New  Y''ork,"  cited  Kent's  dissatisfaction  with  it,  and  observed  : 
"Indeed  I  cannot  but  entertain  the  belief  that  neither  the  British  Parliament 
nor  the  Legislature  of  New  Y'ork  or  Massachusetts  ever  looked  into  Plowden 
or  Comyns,  or  any  law  dictionary  to  ascertain  the  force  and  meaning  of  that 
term,  as  has  been  done  since  to  make  out  the  construction  of  the  statute. 
Sometimes  the  sense  of  an  instrument  or  statute  is  lost  by  looking  too  deep 
for  it,  as  men  have  been  known  to  impoverish  themselves  by  digging  into 
the  bowels  of  the  earth  for  riches  which  they  would  have  obtained  with  less 
labour  by  working  upon  its  surface.  Not  that  I  am  disposed  to  treat  with  dis- 
respect the  labours  and  researches  of  learned  and  patient  jurists  in  ancient  or 
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niockrn  times.  Certainly  the  .science  of  the  law  reiiuires  sucli  investigations, 
but  as  in  utlier  sciences,  the  object  of  pursuit  has  been  .sometimes  lost  by 
reason  of  its  being  thought  at  a  distance  when  all  the  time  it  has  been  near." 

It  would  be  interesting,  but  could  hardly  be  useful,  to  review  the  course  of 
the  conflict  over  this  ([uestion  in  this  country.  It  reminds  one  of  ^Milton's 
upinion  of  the  character  of  the  early  battles  between  the  rude  inhabitants  of 
England. 

Mr.  Browne  (Statute  of  Frauds,  §  :5SG)  remarks  that  this  is  the  most  diffi- 
cult question  relating  to  the  statute,  and  has  occasioned  a  more  marked  con- 
dict  of  judicial  opinion  than  any  other  arising  upon  it,  and  cites  and  discusses 
Wain  V.  Warlters  at  great  length,  favouring  its  conclusions. 

In  general,  the  memorandum  must  contain  either  in  itself  or  by  clear  refer- 
ence, tlie  terms  of  a  complete  contract,  and  if  any  essential  term  is  absent  the 
memorandum  is  insufficient.  Abeel  v.  RadcUff,  13  -John.son  (Xew  York),  297  ; 
7  Am.  Dec.  377;  Wardell  v.  Williams,  (i'2  Michigan,  50;  4  Am.  St.  Rep.  814; 
Hazard  v.  Day,  14  Allen  (Mass.),  487  ;  92  Am.  Dec.  790 ;  Tice  v.  Freeman, 
30  Minnesota,  389 ;  Fry  v.  Piatt,  32  Kansas,  62 ;  Peck  v.  Vandemark,  99  New 
York,  29  ;  Grace  v.  Denison,  114  ^lassachusetts,  1(5;  Hope  v.  Dixon,  22  (jrant 
Chancery  (U.  C),  439;  Baker  v.  67rt,«,  0  Munford  (Virginia),  212;  Grafton  v. 
Cummin f/s,  99  United  States,  100,  disapproving  Salmon  Falls  M.  Co.  v.  Goddard, 
14  Howard  (C.  S.  Supr.  Ct.),  44(3.  In  Mentz  v.  Neivwitter,  122  Xew  York, 
491  ;  11  Lawyers'  Rep.  Annotated,  97;  19  Am.  St.  Rep.  514,  it  was  held  that 
the  memorandum  of  a  sale  of  land  was  fatally  defective  for  not  containing  the 
name  of  the  vendor,  citing  Champion  v.  Plummer,  1  B.  &  P.  K.  R.  252 ;  8  R.  R. 
795.  So  if  the  terms  of  payment  cannot  be  made  out  therefrom.  Nelson  v. 
Shelby,  SiX:  Co.,  96  Alabama,  515 ;  38  Am.  St.  Rep.  116.  See  also  Kopp  v.  Reiter, 
146  Illinois,  437  ;  37  Am.  St.  Rep.  156 ;  Ringer  v.  Holtsclatv,  112  :Missouri,  519. 

But  the  cases  are  agreed  tliat  the  form  of  the  memorandum  is  not  essential. 
It  may  be  an  invoice  or  bill,  a  bought  and  sold  note,  an  entry  in  a  book,  or 
by  letters.  Austin  v.  Due  is,  128  Indiana,  472 ;  25  Am.  St.  Rep.  4.56  ;  New- 
berry v.  Wall,  84  Xew  York,  576;  Argus  Co.  v.  Albany,  55  Xew  York,  495; 
Hurley  v.  Brown,  98  Massachusetts,  545  ;  96  Am.  Dec.  671  ;  McConnell  v. 
Brillharl,  17  Illinois,  3.54  ;  65  Am.  Dec.  661 ;  Louisville,  ^-c.  Co.  v.Lorick,  29  S.  C. 
533 ;  2  Lawyers'  Rep.  Annotated,  212 ;  Wiener  v.  Whipple,  53  AMsconsin,  298  ; 
40  Am.  Rep.  775. 

See  note,  26  Am.  Dec.  661 ;  5  Id.  321  ;  2  Lawyers'  Rep.  Annotated,  212. 

As  to  the  necessity  of  signature,  the  doctrine  of  Laythoarp  v.  Bryant,  that 
the  phrase  "party  to  be  charged  "  or  "parties  to  be  charged,"  means  the 
])arty  sued,  and  that  the  signature  of  the  other  party  is  not  essential  seems  to 
be  accepted  by  the  weight  of  authority  in  this  country.  This  is  the  opinion 
of  Mr.  Lawson  (Contracts,  §  80,  citing  many  cases)  ;  and  of  Judge  Bennett 
(note.  Benj.  Sales,  6th  Am.  ed.  220),  who  says  the  contrary  view  "is  clearly 
untenable."  The  leading  case  is  probably /(w/ice  v.  L^ang,  42  Xew  York,  493; 
1  Am.  Rep.  576  ;  .52  Xew  York,  323;  citing  Lay thaorp  v.  Bryant,  and  other 
cases  to  the  same  effect  are  Sanborn  y.  Flagler.  9  Allen  (^lass.),  474  ;  Williams 
V.  Robinson,  73  Maine,  186;  40  Ana.  Rep.  3.52;  S7nith  v.  Synith,  S  Blackford 
(Indiana).  208  ;  Lowber  v.  Connit,  36   Wisconsin,  176;  Ivory  v.  Murphy,  3(i 
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Missouri,  o-ii;  Lownjv.  Mehajfy,  10  Watts  (Peinisylvania),  387;  DeCordova 
V.  Smith'n  Admr's,  9  Texas,  V2U;  .J8  Am.  Dec.  V-W  ;  Gartrell  v.  Stafford.  12 
\ebraska,  545;  41  Am.  Rep.  707;  Sabre  v.  Sntiih,  62  New  Hampshire,  063; 
Ellsworth  V.  So.,  &^c.  Co.,  31  Minnesota,  543;  Douglass  v.  Speajs,  2  Nott  &  Mc- 
Cord  (So.  Car.)  "2(77;  10  Am.  Dec.  588;  Old  Colony  K.  Co.  v.  Evans,  6  Gray 
(Mass.),  25 ;  00  Am.  Dec.  394 ;  Ices  v.  Hazzard,  4  Rhode  Island,  81  ;  67  Am. 
Dec.  500.     See  note,  25  Am.  Rep.  543. 

Holding  the  contrary  view  are  Thomas  v.  Trustees,  3  A.  K.  Marshall  (Ken- 
tucky), 298  ;  13  Am.  Dec.  105  ;  Corbitt  v.  Gas  Co.,  0  Oregon,  405;  25  Am.  Rep. 
540  ;  Krohn  v.  Bantz,  68  Indiana,  277  ;  Wilkinson  v.  Heavenrich,  58  Michigan, 
574  ;  55  Am.  Rep.  708. 

Justice  V.  Lang  was  doubted,  although  followed  on  the  second  appeal,  and 
on  oral  evidence  of  acceptance  it  was  left  to  the  jury  to  say  whether  the  de- 
fendant had  agreed  to  accept  and  pay.  Tliis  doctrine  has  since  been  followed  in 
Xew  York.  (Mason  v.  Decker,  72  New  York,  595 ;  28  Am.  Rei>.  190.)  The  first 
decision  was  by  the  connnission  of  appeals  (a  temporary  tribunal  appointed  to 
help  the  Court  with  its  arrears  of  business),  the  second  by  the  Court  of  Appeals. 
On  the  second  appeal  the  Court  observed  :  "  Whether  therefore  the  case  was 
well  decided  as  reported  in  42  N.  Y.  will  not  be  considered.  The  case  pre- 
sented a  grave  question  ;  and  witliout  more  consideration  than  I  have  now 
given  it,  I  should  have  hesitated  before  assenting  to  the  conclusions  of  the 
learned  and  accurate  Judge  by  whom  the  prevailing  opinion  was  given,  that 
a  promise  void  in  law,  made  by  one  party,  was  a  good  consideration  for  a 
promise  by  the  other.  It  is  not  easy  to  discover  any  of  the  elements  of  a 
consideration  in  such  a  void  promise.  It  is  neither  a  benefit  to  the  one  nor 
a  loss  to  tlie  other  party."  But  this  seems  to  beg  the  question  whether  the 
promise  l>y  the  one  not  signing  was  a  void  promise. 

In  Wilkinson  v.  Heavenrich,  supra,  the  Court  said :  "  The  conflict  of  author- 
ity upon  questions  of  the  kind  raised  upon  this  record  is  truly  bewildering, 
and  the  cases  are  incapable  of  being  reconciled  with  each  other,"  and  the 
Court  lield  the  contract  signed  by  only  one  of  the  parties  to  it  to  be  void  for 
want  of  mutuality. 

No.  24.  —  CATON   v,   CATON. 
(1867.) 

No.25.— JONES   V.  VICTORIA   GRAVING  DOCK 
COMPANY. 

(1877.) 

A  SIGNATURE  to  .satisfy  the  Satnte  of  Frauds  may  be  any- 
where in  the  document ;  but  it  must  be  there  with  tlie  in- 
tention of  verifying  the  document  as  a  writing  containing 
the  terms  of  the  contract. 
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Caton  V.  Caton. 

L.  R.,  2  II.  L.  127-148  (s.  c.  .36  L.  J.  Ch.  886  ;  16  W.  R.  1). 

« 
[127]  Statute  of  Frauds.  —  Memorundiun.  —  Signature. 

Though  it  is  not  necessary  that  the  signature  of  a  party  should  (within  the 
Statute  of  Frauds)  be  placed  in  any  particular  part  of  a  written  instrument, 
it  is  necessary  that  it  should  be  so  introduced  as  to  govern  or  authenticate 
every  material  and  operative  part  of  the  instrument.  Where,  therefore,  the 
name  of  the  party  against  whom  specific  performance  was  sought  to  be  en- 
forced, appeared  in  different  parts  of  the  paper,  but  only  in  such  a  way  that, 
in  each  case,  it  merely  referred  to  the  particular  part  where  it  was  found,  and 
that  part  was  in  the  form  of  reference  or  description,  and  not  of  promise  or 
undertaking :  — 

Held,  that  the  paper  did  not  constitute  a  contract  signed  within  the  provi- 
sions of  the  Statute  of  Frauds. 

C.  proposing  to  marry  H.,  wrote  out  a  paper  beginning  tiius:  '•  In  the  event 
of  a  marriage  between  the  under-mentioned  parties,  the  following  conditions  as 
a  basis  for  a  marriage  settlement  are  mutually  agreed  upon."  Then  followed 
several  sentences,  each  in  this  form,  "  C.  to  do  so  and  so,  H.  to  have  so  and 
so."  No  name  of  either  party  was  signed  to  the  paper,  which  was  delivered 
by  C.  to  H.'s  solicitor  for  the  purpose  of  drawing  the  settlement.  Two  of  the 
clauses  in  it  appeared  to  have  been,  by  mutual  arrangement,  struck  out.  No 
settlement  was  ever  executed ;  it  was  dispensed  with  by  H.  at  C.'s  request, 
upon  C.'s  verbal  promise  to  give  H  certain  advantages  by  his  will.  C.  died, 
and  the  will  was  not  found  to  fulfil  the  promise:  — 

Held,  that  II.  was  not  entitled  (independently  of  the  question,  whether,  as 
a  matter  of  fact,  there  had  been  any  waiver)  to  specific  performance  of  the 
arrangements  mentioned  in  the  written  paper,  as  it  did  not  constitute  a  con- 
tract within  the  meaning  of  the  Statute  of  Frauds. 

Richard  Bewley  Caton  was  a  clergyman  of  the  Church  of  Eng- 
land. In  the  autumn  of  1852,  when  about  seventy-eight  years 
of  age,  he  made  proposals  of  marriage  to  Mrs.  Harriet  Henley, 
widow,  then  about  sixty  years  of  age.  Both  parties  were  pos- 
ses.sed  of  property,  the  lady  holding  some,  hereinafter  called  the 
Irish  property  and  producing  £80  a  year,  under  a  settlement  made 
upon  a  former  marriage,  and  secured  to  her  separate  use.  Her 
other  property  consisted  of  money  on  mortgage  and  of  railway 
securities.  It  was  arranged  that  a  settlement  should  be  made  on 
the  intended  marriage,  and  in  December,  1852,  Mr.  Caton  wrote 

out  a  paper  in  the  following  terms  :  — 
[*128]     "  Chester  and  Holyhead  debentures  .     .     .£4,000 
"  Manchester  and  Holyhead 3,000 
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"  Pickering  estate  mortgage .£2,000 

"  Mr.  Cole's  mortgage 2,000 

"  Irish  property,  annual  value,  say      ...  80 

"  In  the  event  of  marriage  between  the  under-mentioned  parties, 
the  following  conditions,  as  a  basis  for  a  marriage  settlement,  are 
mutually  agreed  upon.  Mrs.  Henley  to  have  the  whole  of  her 
fortune  settled  upon  herself  (under  trustees  one  to  be  named  by 
Mrs.  H. ,  and  the  other  by  Mr.  Caton),  and  to  go  to  the  uses  of 
her  will.  But  the  annual  interest  on  her  fortune  to  be  received 
and  taken  by  the  Eev.  E.  B.  C.  for  and  during  his  life,  with  the 
exception  of  £80  a  year  to  be  paid  to  Mrs.  H.  under  the  denom- 
ination of  pin-money. " 

"  The  house,  coach-houses,  and  stables,  No.  75,  Seymour  Place, 
Bryanstone  Square,  the  property  of  the  Eev.  E.  B.  C. ,  is  given 
to  Mrs.  H.  for  lier  life,  at  her  decease  to  go  to  the  uses  of  Mr. 
Caton 's  will.  Also  his  household  furniture,  plate,  linen,  and 
china,  given,  at  his  decease,  to  Mrs.  H.  in  whatever  house  they 
may  reside. " 

"  Memorandum  omitted  at  the  proper  place.  Mrs.  H.  to  have 
liberty  to  withdraw  £2000  for  the  purchase  of  a  house,  said  house 
to  be  settled  upon  herself. "  ^ 

"  All  property  that  may  fall  into  Mrs.  H.  during  our  marriage 
to  be  her  sole  property,  and  subject  to  the  uses  of  her  will,  but 
her  husband  to  have  the  annual  rent  or  interest  of  said  property 
during  his  life. " 

"  Mrs.  H.  to  be  entitled  to  receive  at  my  death  the  half-year's 
rents  that  shall  then  be  due,  or  becoming  due,  arising  from  her 
property. "  ^ 

This  paper,  though  in  the  handwriting  of  Mr.  Caton,  was  not 
signed  by  him,  nor  was  it  signed  by  Mrs.  Henley,  though  she 
was  made  aware  of  its  contents,  and  agreed  to  them.  On  the 
29th  of  December,  1852,  Mr.  Caton  and  Mrs.  Henley  attended  at 
the  office  of  Mr.  Emmet,  solicitor,  in  Bloomsbury  Square, 
and  acquainted  him  *  with  their  arrangements,  and  Mr.  [*  129] 
Caton  handed  to  him  this  paper  to  prepare  a  marriage 
settlement.  He  was  named  trustee  for  Mrs.  Henley,  and  the 
Eev.  Trewell  Moore  was  named  trustee  for  Mr   Caton. 

1  lu  the  copy  of  this  iustrunieut  printed  sentence  was  marivcd  as  strnctc  throu_2;h 
in  tlie  Appendix  to  tlie  Cases,  and  deilared     with  a  pen. 

by  the  respondents  to  be  a  fac-simile,  this         -  This  sentence  was  marked  in  the  same 

manner. 
VOL.  VI. —  17 
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The  draft  settlement  was  prepared,  and  tlic  two  parties  saw  it 
at  IVIr.  Ennnet's  chambers  on  the  6th  of  January,  1853.  On  their 
way  home,  Mr.  (,'aton  complained  of  the  length  of  the  settlement, 
and  proi)osed  to  her  that,  in  order  to  diminish  the  expense  of  it, 
all  mention  of  her  Irish  property  should  be  omitted,  as  that  was 
already  settled  to  her  separate  use.  She  consented.  The  draft 
was  altered  accordingly,  and  a  copy  sent  to  Mr.  Caton  on  the  11th 
of  January.  Mr.  Caton  then  represented  to  Mrs.  Henley  the  great 
expense  that  the  settlement  would  occasion,  which  he  proposed  to 
save  altogether,  and,  as  she  alleged,  he  promised,  if  she  would 
forego  its  execution,  strictly  and  faithfully  to  carry  into  effect  the 
terms  of  the  memorandum,  and  to  leave  to  her,  by  his  will,  the 
whole  of  her  then  and  after-acquired  property,  and  to  give  her 
his  house  in  Seymour  Place  for  her  life,  and  to  give  her  abso- 
lutely all  the  fttrniture,  plate,  linen,  &c. ,  in  and  al)Out  his  resi- 
dence at  the  time  of  his  death,  and  promised  that  she  should  not 
in  any  way  be  injured  by  consenting  to  what  he  proposed.  She 
did  consent  to  it,  and  communicated  her  wishes  to  Mr.  Emmet, 
who,  both  by  word  of  mouth  and  by  letter,  remonstrated 
[*  130]    against  her   so  consenting.^     She  showed* this  letter  to 

1    His    letter    was    iu    the     following  Fortiiiiatoly  she  liad  all  her  fortune  (£500 

terms: —  a  year)  settled,  and  she  is  consequently 

"  Bloomsbiky  SijL'AKK,  now   (juite    independent  of   him.      What 

"  4  Feb.  1853.  would  have  been  the  case  had  she  had  no 

"My  dear  Mrs.  Hk.nlky,  —  It  would  settlement?     She  must  have  returned  to 

appear  strange  were  I  to  say  that  a  day  her  husband's  liouse  or  starved, 

has   not  passed  since  you  left  town  that  "  Now,  I  will  sup])ose,  in  your  case,  tliat 

my  thoughts  have  not  dwelt  on  our  last  the  will  is  duly  executed  at  the  time  and 

interview,  and  I  felt  and  still  do  feel,  the  place  named,  and  tliat  it  is  to  the  eft'ect 

very  deepest  anxiety  for  your  future  wel-  promised  ;  then  suppose    a    quarrel,  and 

fare.     It  is  however,  impossible  for  me  to  the  will  is  thrown  into  tiie  fire,  and  another 

allow  you  to  change  your  present  state  made,  leaving  you  a  paltry  pittance,  pei-- 

and  place  yourself  in  a  position  by  which  haps  .£100  a  year;  and  remember,  too,  yi;a 

you  will  be  deprived  of  all  your  fortune  will  be  in  ign(U-aiice  of  the  change  until 

and  left  entirely  at  the  mercy  of  another  death  shall  have  removed  him  far  beyond 

for  your  future   existence,  without   once  the  reacli  of  all  reproaches.     What  will 

again   raising  my   warning  voice  against  you  say  then,  and  you  incur  the  ])0.ssibility 

such  a  very  unjust  proceeding.     Since  I  of  sncli  an  event  taking  place,  when  (if 

saw  you,  a  case  has  occurred  iu  my  own  the  gentleman  is  acting  honourably)  tliere 

office  which  fully  justifies  all   I   have  said  cannot  be  tlie  least  objection  to  your  hav- 

on  the  subject.     The  nuirriage  took  place  ing  your  fortune  settled  upon  yourself  in 

a  year  since  last  October.      The   gentle-  accordance  with  his  promi.se  to  you,  and 

man,  a  widower  with  three  children,  aged  your  promise  to  me.     Do  let  me  beg  of 

sixty,  and  tlie  lady  aged  about  fifty  ;  they  you  to  pause  and  well  consider  the  conse- 

have  (inarrolled  and  separated.     The  lady  queuce  before  yim   lose  all  your  fortune, 

finding  it  inii)ossii)]e  to  enilure  his  conduct,  and  for  ever.     Once    married,    and    your 

left   the   house  and   went    to  her   sister's,  power  is  gone.     You  can  do  nothing  then, 
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Mr.  Caton,  who  was  very  angry  that  his  word  should  be  doubted. 
She  adhered  to  her  })roniise  to  Mr.  Caton.  The  marriage  took 
place  on  the  7th  of  Februaiy,  1853,  and,  before  the  ceremony, 
Mr.  Caton  produced  a  will  which  appeared  to  be  in  con- 
formity with  his  promises,  and  which  he  executed  as  soon  as  the 
ceremony  had  been  performed.  During  his  life  he  took  pos- 
session of  his  wife's  property,  and  also  received  several  sums  of 
money  which  fell  to  her  on  the  deaths  of  other  people,  amount- 
ing to  £1360.  This  was  shown  by  a  memorandum  of  his  own. 
He  paid  her  the  sum  of  £80  a  year.  In  ong  of  his  own  memoran- 
dum books  was  an  entry  by  him  in  these  words  :  "  Mrs.  Caton's 
fortune,  Feb.  7,  1853, ♦and  the  particulars  which  followed  were 
added  up  by  him,  and  were  stated  at  "  £14,904. "  By  arrange- 
ment between  them,  the  house  in  Seymour  Place  was  sold,  and 
the  proceeds,  amounting  to  £775,  were  invested  in  3  per  cent, 
consols. 

Mr.  Caton  died  on  the  24th  of  January,  1864,  and  it  was  then 
found  that,  on  the  4th  of  May,  1863,  he  had,  without  the  appel- 
lant's knowledge,  made  a  will,  revoking  all  others,  and  leaving 
liis  household  furniture,  linen,  &c. ,  to  the  appellant  absolutely, 
and  two  leasehold  houses.  No.  9,  Seymour  Place,  and  No.  2,  Mit- 
ford  Place,  to  her  for  life,  the  income  of  Cole's  mortgase  to  her 
for  her  life,  but  the  principal  to  the  respondents,  in  equal  shares, 
at  her  death ;  and  he  made  other  similar  dispositions, 
*the  result  of  which  was,  as  she  alleged,  that,  under  this  [*  131] 
will,  the  income  which  she  should  derive  would  amount 
to  £400  a  year,  a  sum  smaller  tlian  that  which  slie  had,  pre- 
viously to  the  marriage,  enjoyed  from  her  own  fortune.  The 
respondents  were  made  his  general  devisees  and  legatees.  The 
gross  amount  of  his  property  was  stated  to  be,  in  realty  about 
£50,000,  and  in  personalty  about  £40,000. 

On  the  15th  of  April,  1864,  the  appellant  tiled  her  bill  (which 
was  afterwards  amended  (against  the  respondents,  and  prayed 
that  the  terms  of  the  agreement  contained  in  the  memorandum 
drawn  up  by  Mr.  Caton,  and  delivered  to  Mr.  Einnret,  might  be 

Imt  utter  vaiu  regrets.  Pray  excuse  mv  brother.  With  my  l)ost  wishes  for  your 
writing  in  tiiis  strain,  and  attribute  it  to  future  happiness  in  whatever  state  you 
the  very  great  interest  I  feel  in  your  future  may  he,  and  wherever  you  may  he,  he- 
welfare  as  your   lirother,  for  you  will  re-  lieve  me, 

member  you  begged  of  me  years  ago  to  "  My  dear  Mrs.   Hknlky,  yours  truly, 

M-t  towards  you,  and  watch  over  you,  as  a  "  Geo.  X.  P^mmet." 
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decreed  to  be  carried  into  effect,  and  that  she  might  be  dechn-ed 
entitled  to  the  property  therein  specitically  mentioned  a.s  the  for- 
tune of  which  she  was  possessed  at  the  time  of  her  marriage,  and 
to  her  after-ac<|uired  property,  and  to  the  amiual  income  thereof 
accrued  since  Mr.  Caton's  death,  and  to  the  consols  representing 
the  sum  of  £775,  the  proceeds  of  the  sale  of  the  house,  No.  75, 
Seymour  Place,  and  for  general  relief. 

The  respondents  put  in  their  answer,  denying  tlie  existence  of 
any  agreement,  and  they  pleaded  the  Statute  of  Frauds. 

The  cause  came  on  for  hearing  before  Vice-Chancel  lor  Stuart, 
on  motion  for  a  decree,  in  May,  1865,  when  His  Honour 
pronounced  judgment  in  favour  of  the  appellant.  ,')4  L.  J.  Ch. 
564.  On  appeal,  this  decree  w^as  reversed  by  Lord  Chancellor 
Cranworth.     L.  E.  1  Ch.  137. 

Sir  Eoundell  Palmer,  Q.  C,  and  Mr.  C.  Locock  Webb,  for  the 
appellant :  — 

The  Attorney-General  (Sir  John  Rolt),  and  Mr.  Greene,  Q.  C, 
(Mr.  Elderton  was  with  them),  for  the  respondent :  — 
[135]       Sir  11.  Palmer  replied. 

May  20.     The  Lord  Chancellor  (Lord  Chelmsford)  :  — 

My  Lords,  upon  the  argument  of  this  appeal  the  counsel  for  the 

appellant  abandoned   the  ground  on  which   her  case  was 

[*  136]   placed  in  *  the  Court  below%  and  raised  a  question  which 

had  not  been  previously  considered,  or,  at  all  events,  was 

not  decided  by  the  decree  appealed  from. 

The  case  for  the  plaintiff,  at  the  hearing  before  Vice-Chancellor 
Stuart,  was  founded  upon  the  parol  agreement  of  Mr.  Caton, 
that  if  the  plaintiff  would  forego  the  execution  of  any  deed  of 
settlement  he  would  leave  to  her  by  will  the  whole  of  her  then 
and  after-acquired  property,  and  the  house  in  Seymour  Place,  and 
the  furniture  and  effects  which  should  be  in  his  residence  at  the 
time  of  his  decease,  which  agreement  it  was  contended  had  been 
in  part  performed  by  the  subsequent  execution  of  a  will  by  Mr. 
Caton  in  accordance  with  his  promise.  The  Vice  Chancellor 
adopted  this  view,  and  said :  "  I  am  at  a  loss  to  know  what  act 
of  part  performance  of  an  agreement  to  leave  a  certain  provision 
by  will,  could  be  more  complete  than  the  execution  of  a  will 
conformably  to  that  contract.  In  fact  it  is;  so  far,  more  than  a 
part  performance,  it  a  complete  performance. "  And  upon  the 
fact,  which  appears  in  the  case,  of  the  subsequent  revocation  of 
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the  will  by  Mr.  Caton,  the  Vice  Chancellor  considered  that  the 
case  was  brought  witliin  a  class  of  cases  in  which,  to  use  his 
words,  "  the  Court  has  had  to  consider  whether,  where  a  testator 
has  intended  to  leave  by  will  a  sum  of  money  to  a  particular  per- 
son, and  his  executor  has  undertaken,  without  its  being  left  by 
will,  to  make  good  to  the  legatee  the  intended  legacy,  and  the 
testator  has  therefore  forborne  to  execute  a  will,  the  Court  should, 
notw^ith standing  the  provisions  of  the  Statute  of  Frauds,  and  in 
order  to  prevent  a  fraud,  interfere,  and  give  to  the  legatee  who 
was  not  named  in  the  will,  that  which  the  executor  had  promised 
the  testator  should  be  given  to  him  out  of  his  estate  after  his 
death,  just  as  much  as  if  it  had  been  given  by  will." 

These  were  the  grounds  upon  which  the  decree  of  the  Vice 
Chancellor  in  favour  of  tlie  plaintiff  proceeded.  Upon  appeal 
to  the  Lord  Chancellor,  he  does  not  appear  to  have  thought  that 
there  w^ere  any  other  than  these  questions  to  be  decided  by  him ; 
and,  after  fully  considering  them,  he  reversed  the  decree  of  the 
Vice  Chancellor. 

If  the  same  questions  had  been  raised  on  the  argument  upon 
this  appeal,  I  should  have  had  no  difficulty  in  agreeing 
with  the  *  judgment  of  my  noble  and  learned  friend  (Lord  [*  137] 
Cranworth),  but  the  counsel  for  the  appellant  distinctly 
declined  to  argue  the  case  upon  the  footing  of  part  performance  of 
the  parol  agreement,  and  had  thus  rendered  it  unnecessary  for  me 
to  state  any  reasons  in  support  of  the  decree  appealed  from. 

The  q\iestion  which  your  Lordships  are  now  called  upon  to 
determine  is,  whether  the  memorandum  in  the  handwriting  of  Mr. 
Caton  which  was  delivered  to  Mr.  Phnmet  as  instructions  for  the 
preparation  of  the  marriage  settlement,  is  such  an  agreement  in 
writing,  or  memorandum,  or  note  thereof,  signed  by  the  party  to 
be  charged  therewith,  within  the  4th,  section  of  the  Statute  of 
Frauds,  as  to  amount  to  a  marriage  contract  which  the  appellant  is 
entitled  to  have  established  by  the  decree  of  the  Court,  according 
to  the  prayer  of  her  bill. 

The  respondents  deny  that  this  memorandum  is  a  sufficient 
agreement  within  the  statute,  and  contend  that,  even  if  it  is,  it 
was  waived  and  abandoned  by  the  mutual  consent  of  the  parties. 

There  are  very  few  facts  necessary  to  be  adverted  to  in  con- 
sidering these  (juestions.  In  tlie  autumn  of  1852,  the  appellant 
Invii'g  accepted  the  otter  of  marriage  made  to  her  by  Mr.  Caton, 
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and  the  parties  having  arranged  between  themselves  certain  terms 
for  the  marriage  settlement,  on  the  29th  of  December,  1852,  they 
went  together  to  the  offices  of  Mr.  Emmet,  the  solicitor  and  friend 
of  the  appellant.  Mr.  Emmet's  acconnt  of  that  interview  is  in 
these  terms:  After  stating  that,  on  the  29th  of  December,  Mr. 
Caton,  "  accompanied  by  the  plaintiff',  called  on  me  at  my  offices, 
when  he  also  informed  me  of  the  intended  marriage,  and  stated 
that  he  had  agreed  with  the  plaintiff  that  all  the  property  of  the 
plaintiff,  both  present  and  future,  should  be  settled  upon  her:" 
he  goes  on  to  say,  Mr.  Caton  "  also  at  the  same  interview,  and  in 
the  presence  and  hearing  of  the  plaintiff,  stated  that  he  had  him- 
self prepared  a  memorandum  of  the  terms  of  the  marriage  settle- 
ment, which  had  been  mutually  agreed  to  between  them,  and 
produced  and  handed  over  to  me  such  memorandum,  and  instructed 
me  to  prepare  a  proper  deed  of  settlement  in  accordance  there- 
with. "  He  afterwards  says  :  "  I,  under  the  joint  direction  of  the 
said  Eichard  Bewley  Caton  and  the  plaintiff,  at  once  instructed 

counsel  to  settle  a  proper  draft  settlement,  and  for  that 
[*  138]  purpose  I  laid  before  him  the  *  aforesaid  memorandum, 

two  of  the  clauses  therein  being,  for  the  purpose  of  such 
instruction,  struck  through  by  the  said  Eichard  Bewley  Caton 
himself,  as  they  now  appear. "  There  is  no  evidence  as  to  the 
exact  time  at  which  those  clauses  were  struck  out  of  the  memo- 
randum ;  but  it  appears  from  the  evidence  that  the  draft  settle- 
ment, having  been  prepared,  was,  on  the  5th  of  January,  1853, 
sent  by  Mr.  Emmet  to  the  appellant.  Then  on  the  following  day, 
the  6th  of  January,  she  and  Mr.  Caton  went  to  the  offices  of  ]\Ir. 
Emmet,  and  they  both  approved  of  the  draft  settlement.  On  the 
7th  of  January,  1853,  Mr.  Caton  wrote  a  letter  to  Mr.  Emmet, 
desiring  that  certain  property  in  Dublin  belonging  to  the  appel- 
lant should  be  struck  out  of  the  settlement,  and  suggesting  that 
a  clause  ought  to  be  introduced  providing  for  the  payment  of  the 
interest  and  the  rents  and  profits  of  that  portion  of  the  property 
which  was  to  be  settled  upon  her.  On  the  12th  of  January  the 
parties  agreed  to  waive,  at  all  events,  the  execution  of  the  deed 
of  settlement.  And  upon  that  subject  the  evidence  of  Mrs.  Caton, 
as  well  as  of  Mr.  Emmet,  is  important.  Mrs.  Caton  says  that 
Mr.  Caton,  on  the  11th  of  January,  called  and  had  an  interview 
with  her,  and  "  represented  to  me  that  the  engrossment  of  the 
settlement,  and  expense  incident  to  its   execution,  wmild  cost  a 
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good  deal  of  money,  and  that  he  desired  to  avoid  such  expense 
altogether,  and  promised  me  that  if  I  would  forego  the  execution 
of  any  deed  of  settlement,  he,  the  said  Richard  Bewley  Caton 
would  most  strictly  and  faithfully  observe  and  carry  out  the 
terms  of  the  said  marriage  contract  so  agreed  upon  between  us  as 
aforesaid,  and  would  leave  to  me  by  his  last  will  the  whole  of 
my  then  and  after-acquired  property  (if  any),  and  would  also 
thereby  give  to  me  the  said  house.  No.  75,  Seymour  Place,  for 
my  life,  and  all  the  household  furniture,  plate,  linen,  and  china, 
and  other  effects  which  should  be  in  his  residence  at  the  time  of 
his  decease,  absolutely. " 

Mr.  Emmet  states  that,  on  the  12th  of  January,  Mr.  Caton, 
accompanied  by  the  plaintiff,  had  an  interview  with  him  at  his 
offices,  and  Mr.  Caton  then  stated  to  him  "  that,  at  his  request, 
the  plaintiff'  had  consented  to  abandon  the  settlement.  "  I  stop 
here ;  I  do  not  put  an  interpretation  upon  these  words  which  Mr. 
Caton  used  upon  this  occasion,  which  will  be  matter  for 
subsequent  *  consideration.  But,  inconsequence  of  this,  [*  139] 
no  deed  of  settlement  was  executed. 

On  the  day  of  the  marriage,  the  7th  of  February,  1853,  Mr. 
Caton  made  his  will,  and  afterwards  executed  it  in  the  vestry. 
He  had  shown  that  will  to  Mrs.  Caton,  and  it  seemed  to  be  in 
entire  accordance  with  this  promise.  He  died  on  the  24th  of 
January,  .1864,  having  left  a  will  dated  on  the  4th  of  May,  1863, 
under  which  will  the  appellant  derived  less  benefit  than  he  had 
proposed  she  should  have.  Under  these  circumstances,  the  appel- 
lant now  insists  that  the  memorandum  which  served  as  instruc- 
tions for  the  proposed  marriage  settlement  is  a  binding  marriage 
contract,  the  performance  of  which  she  is  entitled  to  enforce. 

It  is  unnecessary  for  me  to  trouble  your  Lordships  with  that 
memorandum,  which  is  familiar  to  you.  Supposing  this  to  be 
an  agreement,  the  first  question  to  be  considered  is,  whether  it 
is  signed  by  Mr.  Caton,  as  recpiired  by  the  4th  section  of  the 
Statute  of  Frauds. 

The  cases  upon  this  point  cited  in  the  course  of  the  argumeut 
{Sfolrs  V.  jlfoore,  1  Cox,  219;  1  R.  E.  24,  and  other  cases  cited 
below)  establish  that  the  mere  circumstance  of  the  name  of  a 
party  being  written  by  himself  in  the  body  of  a  memorandum  of 
a!»reement  will  not  of  itself  constitute  a  siunature.  It  must  In- 
inserted  iu  the  writincj  in  such  a  maimer  as  to  have  the  effect  of 
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"  authenticating  the  instrument, "  or  "  so  as  to  govern  the  whole 
atjreenient, "  to  use  the  words  of  Sir  William  Grant,  in  the  case 
of  Oyilvie  v.  Foljamhe,  3  Mer.  53;  17  li.  K.  13,  or  in  the  language 
of  Mr.  Justice  Colekiuge,  in  Lohh  v.  Staidey,  5  Q.  B.  574;  13 
L.  J.  Q.  B.  117,  "  so  as  to  govern  what  follows."  Now  I  cannot 
think  that  the  occurrence  of  Mr.  Caton 's  name  in  the  manner  in 
which  it  appears  can  possibly  he  taken  to  govern  the  entire 
memorandum,  although  the  whole  of  it  is  in  his  handwriting. 

It  was  argued  that  the  introductory  words,  "  in  the  event  of  a 
marriage  between  the  under-named  parties, "  gave  to  the  name  of 
Mr.  Caton,  however  afterwards  appearing,  the  same  force  and 
effect  as  if  he  had  written  his  own  and  Mrs.  Henley's  name  at  the 
beginning  of  the  memorandum,  instead  of  the  words,  "  the  under- 
named parties. "  But  these  words  of  reference  cannot,  in  my 
opinion,  have  any  effect  npon  the  question.  The  name  of  the 
party,  and  its  application  to  tlie  whole  of  the  instru- 
[*  140]  ment,  can  alone  satisfy  *  the  requisites  of  a  signature.  In 
the  memorandum  in  qnestion,  Mr.  Caton's  name  is  inci- 
dentally introduced  with  reference  to  a  particular  purpose,  or  as 
matter  of  description,  and  as  this  mention  of  his  name  would 
clearly  be  insufficient  in  itself,  it  cannot  have  any  new  efi'ect 
given  to  it  by  the  introductory  w^ords  of  the  memorandum. 

But,  in  my  opinion,  the  memorandum  did  not  amount  "to  an 
agreement,  and  therefore  it  is  immaterial  whether  it  was  signed 
or  not  It  was  nothing  more  than,  as  it  imports  upon  the  face 
of  it  to  be,  instructions  for  a  settlement.  It  contains  the  con- 
ditions agreed  npon  as  the  basis  of  a  marriage  settlement.  That 
it  was  not  intended  as  a  tinal  agreement  appears  from  the  altera- 
tions which  were  made  by  striking  out  clauses  originally  inserted 
in  it.  It  was  intended  merely  as  proposals  for  a  settlement, 
which  were  alterable  at  the  pleasure  of  the  parties,  and  were 
afterwards  actually  varied  b}'  the  alterations  made  in  the  draft 
settlement. 

But,  assuming  it  to  be  an  agreement,  what  was  its  nature  I  It 
was  an  agreement  for  a  settlement ;  the  words  are :  "  In  the  event 
of  a  marriage  between  the  under-named  parties,  the  following 
conditions,  as  a  basis  for  a  marriage  settlement,  are  mutually 
agreed  upon.  Mrs.  Henley  to  have  the  whole  of  her  fortune 
settled  npon  herself, "  &c.  Now,  supposing  this  agreement  to 
have  been  properly  signed,  and  not  to  have  been  performed,  what 
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would  the  appellant's  remedy  have  been?  She  might  have 
enforced  a  specific  performance,  not  of  the  mere  execution  of  a 
deed,  but  of  the  terms  of  the  settlement  agreed  upon.  Supposing 
that  to  be  the  case,  the  agreement  being  of  that  nature  was,  in 
my  opinion,  most  clearly  waived  and  aV)anduned.  Upon  that 
subject  a  reference  again  to  the  affidavit  of  Mr.  Emmet  will  be 
important.  He  says  that,  on  the  12tli  of  January,  Mr.  Caton 
"  stated  to  me  that,  at  his  request,  the  plaintiff  had  consented  to 
abandon  the  settlement ;  "  and  then  he  goes  on  to  say  :  "  Meaning, 
as  I  well  knew,  from  statements  made  to  me  by  the  plaintiff  and 
the  said  Richard  Bewley  Caton,  in  the  presence  of  each  other,  the 
execution  of  any  deed  of  settlement,  upon  his  promise  that,  upon 
her  so  doing,  he  wpuld  leave  to  her,  by  his  will,  the  whole  of  her 
then  and  after-acquired  property,  if  any,  intact,  and  would  also 
give  to  her  the  premises  No.  75,  Seymour  Place,  for  her 
life,  and  also  the  wkole  of  his  household  *  furniture,  plate,  [*  141  ] 
and  other  effects,  absolutely  and  precisely  the  same  as  if 
the  proposed  deed  of  settlement  had  been  executed. " 

Your  Lordships  will  observe,  therefore,  that  the  endeavour  of 
Mr.  Emmet  in  this  affidavit  is  to  show  that  the  parties  did  not 
waive  and  abandon  the  settlement  altogether,  but  that  they  merely 
consented  that  there  should  be  no  deed  of  settlement  executed. 
And  it  is  now  contended  that  it  was  all  along  the  purpose  of  the 
parties  that  this  memorandum,  which  I  have  shown  your  Lord- 
ships does  not  amount  to  an  agreement,  but  merely  contained 
proposals  which  were  used  as  instructions  for  the  marriage  settle- 
ment, were  in  fact  marriage  articles,  which  were  to  continue  in 
effect  and  to  be  enforceable,  although  no  deed  of  settlement  was 
actually  executed. 

Now,  it  appears  to  me  that  the  whole  conduct  of  the  parties  is 
at  variance  with  any  such  understanding,  and  it  is  unaccountable, 
if  this  had  really  been  the  case,  that  it  should  never  have  been 
insisted  upon  down  to  the  time  of  the  hearing  of  the  present 
appeal.  But  the  best  answer  to  such  a  case,  brought  forward  at 
this  last  stage,  is  to  be  found  in  Mr.  Emmet's  warning  letter  to 
the  appellant  of  the  4th  of  February,  1853,  and  which  has  also 
a  Ijearing  upon  the  objection  raised  to  the  abandonment  of  the 
settlement,  that  it  was  obtained  by  fraud. 

This  letter  of  Mr.  Emmet  not  only  cautioned  the  appellant  that 
if  she  gave  up  the  settlement  she  would  be  at  Mr.  Cat(>;i's  mercy, 
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but  also  pointed  out  to  her  so  strongly  the  effect  of  relinquishing 
it,  that  it  is  impossible  to  say  that  her  consent  to  give  up  her 
right  to  a  settlement  was  obtained  from  her  by  contrivance,  or 
that  she  was  ignorant  of  the  consequences  which  would  result 
from  it. 

I  will  draw  your  Lordships'  attention  to  one  or  two  passages  in 
that  letter.  Mr.  Emmet  says :  "  It  is,  however,  impossible  for 
me  to  allow  you  to  change  your  present  state,  and  place  yourself 
in  a  position  by  which  you  will  be  deprived  of  all  your  fortune, 
and  left  entirely  at  the  mercy  of  another  for  your  future  existence, 
without  once  again  raising  my  warning  voice  against  such  a  very 
unjust  proceeding. "  Then,  after  mentioning  a  case  in  which  a 
lady  would  have  been  deprived  of  all  her  property  if  no  settle- 
ment had  been  executed,  he  goes  on  to  say :  "  Now,  I 
[*  142]  will  suppose  in  your  case  *  that  the  will  is  duly  executed 
at  the  time  and  place  named,  and  that  it  is  to  the  effect 
promised,  —  then  suppose  a  quarrel,  and  the  w411  is  thrown  into 
the  fire,  and  another  made,  leaving  you  a  paltry  pittance,  perhaps 
£100  a  year ;  and  rememlier  too  you  will  be  in  ignorance  of  the 
change  until  death  shall  have  removed  him  far  beyond  the  reach 
of  all  reproaches.  What  will  you  say  then  ?  And  you  incur  the 
possibility  of  such  an  event  taking  place ;  when,  if  the  gentleman 
is  acting  honourably,  there  cannot  be  the  least  objection  to  your 
having  your  fortune  settled  upon  yourself  in  accordance  with  his 
promise  to  you  and  your  promise  to  me. "  This  letter  is  wluilly 
inconsistent  with  the  idea  that  all  that  the  appellant  consented  to 
abandon  was  the  mere  f<jrm  of  the  execution  of  the  deed,  and  that 
the  substance  was  to  remain  in  the  memorandum  as  marriage 
articles,  enforceable  at  any  time  against  Mr.  Caton  or  his  repre- 
sentatives. My  Lords,  even  supposing  that  there  had  been  a 
regularly  signed  agreement  within  the  Statute  of  Frauds,  I  am 
of  opinion  that  the  agreement  was  waived  and  abandoned  by  the 
mutual  consent  of  the  parties,  and  therefore  I  advise  your  Lord- 
ships that  the  decree  appealed  from  ought  to  be  affirmed. 

Lord  Westbury  :  — 

My  Lords,  my  noble  and  learned  friend  who  sits  near  me  (Lord 
Cranworth)  has  requested  me  to  address  your  Lordships  before 
he  does ;  I  will  therefore  proceed  to  do  so.  The  cardinal  question 
in  this  case  is  the  inquiry  whether  the  document  pleaded  as  a 
memorandum   of  agreement    is   sufficieiitlv   signed   to  satisfv  the 
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provisions  of  the  Statute  of  Frauds.  It  has  been  very  correctly 
said  that  that  statute  requires  a  signing  and  not  a  subscribing. 
Hence  it  has  been  deduced,  and  I  think  correctly,  that  if  the 
signature  be  in  itself  a  sufficient  signature,  it  matters  not  in  what 
part  of  the  instrument  it  is  to  be  found. 

Now,  wliat  constitutes  a  sufficient  signature  has  been  described 
]jy  different  Judges  in  different  words.  In  the  original  case  upon 
this  subject,  though  not  quite  the  original  case,  but  the  case  most 
frequently  referred  to  as  of  the  earliest  date,  that  of  Stokes  v. 
Moore,  1  Cox,  219.  1  R.  R.  24,  the  language  of  the 
learned  Judge  is,  that  the  signature  *  must  authenticate  [*  143] 
every  part  of  the  instrument.  Or  again,  that  it  must 
give  authenticity  to  every  part  of  the  instrument.  Probably  the 
phrases  "  authentic  "  and  "  aiithenticity  "  are  not  quite  felicitous, 
but  their  meaning  is  plainly  this,  that  the  signature  must  be  so 
placed  as  to  show  that  it  was  intended  to  relate  and  refer  to, 
and  that  in  fact  it  does  relate  and  refer  to,  every  part  of  the  in- 
strument. The  language  of  Sir  William  Grant  in  Ogilvic  v. 
Foljambe  is  (as  his  method  was)  much  more  felicitous.  He  says 
it  must  govern  every  part  of  the  instrument.  It  must  show  that 
every  part  of  the  instrument  emanates  from  the  individual  so 
signing,  and  that  the  signature  was  intended  to  have  that  effect. 
It  follow\s,  therefore,  that  if  a  signature  be  found  in  an  instrument 
incidentally  only,  or  having  relation  and  reference  only  to  a  por- 
tion of  the  instrument,  the  signature  cannot  have  that  legal  effect 
and  force  which  it  must  have  in  order  to  comply  with  the  statute, 
and  to  give  authenticity  to  the  whole  of  the  memorandum. 

My  Lords,  on  looking  at  this  memorandum  you  find  that  the 
name  (or  the  initials  of  the  name  of  Mr.  Caton,  which  might  be 
equivalent  to  the  same  thing),  occurs  four  times,  I  think,  in  the 
document.  In  the  first  place  it  occurs  in  a  parenthesis  under 
the  reference  to  trustees,  "  one  to  be  named  by  Mrs.  H. ,  the  other 
by  Mr.  Caton. "  Plainly  there  the  signature  has  no  other  refer- 
ence than  to  that  portion  of  the  memorandum  which  is  contained 
within  the  parenthesis.  In  the  next  place  it  occurs  where  it 
says,  "  the  interest  on  her  fortune  to  be  received  and  taken  by  the 
Reverend  R.  B.  C.  "  There  the  signature  has  no  other  reference 
to  any  other  part  of  the  instrument  tlian  the  antecedent  words 
touching  the  receipt  of  the  income  of  her  fortune.  Then  a  little 
lower  il'iwn  ncciu   the  words  "  the  property  of  the  Reverend  R.  T>. 
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C. "  There  the  name  is  used  in  the  genitive  case,  as  indicating 
possession  of  the  property  previously  spoken  of,  and  its  reference 
is  limited  to  that  property.  Finally  it  occurs  thus :  "  at  her 
decease  to  go  to  the  uses  of  Mr.  Caton's  will.  "  Tliere,  again,  it  is 
used  in  the  genitive  case,  and  relates  to  the  subject-matter  with 
which  it  is  connected.  In  no  place,  therefore,  is  this  signature 
found  so  situated  as  to  have  connection,  or  reference,  or  rela- 
tion to  or  with  anything  more  than  particular  portions   of  the 

instrument. 
[*  144]       *  Now,  an  ingenious  attempt  was  made  at  the  bar  to 

supply  that  defect  by  fastening  on  the  antecedent  words : 
"  In  the  event  of  marriage  the  under-named  parties ;  "  and  by  the 
force  of  these  words  of  reference  to  bring  np  the  signature  subse- 
quently found,  and  treat  it  as  if  it  were  found  with  the  words 
of  reference.  My  Lords,  if  we  adopted  that  device  we  should 
entirely  defeat  the  statute.  You  cannot  by  words  of  reference 
bring  up  a  signature  and  give  it  a  signification  and  effect  different 
from  that  which  the  signature  has  in  the  original  place  in  which 
it  is  found.  What  is  contended  for  by  this  argument  differs  very 
much  from  the  process  of  incorporating  into  a  letter  or  a  memoran- 
dum signed  by  a  party,  another  document  which  is  specifically 
referred  to  by  the  terms  of  the  memorandum  so  signed,  and  which 
by  virtue  of  that  reference  is  incorporated  into  the  body  of  the 
memorandum.  There  you  do  not  alter  the  signature ;  but  you 
apply  the  signature  not  only  to  the  thing  originally  given,  but 
also  to  that  which,  by  force  of  the  reference,  is,  by  the  very  con- 
text of  the  original,  made  a  part  of  the  original  memorandum. 
But  here  you  would  be  taking  a  signature  intended'' only  to  have  a 
limited  and  particular  effect,  and,  by  force  of  the  reference  to  a 
part  of  that  document,  you  would  be  making  it  applicable  to  the 
whole  of  the  document  to  which  the  signature  in  its  original  con- 
dition was  not  intended  to  apply,  and  could  not,  by  any  fair  con- 
struction, be  made  to  apply.  Independently,  therefore,  of  the 
general  principle  of  not  frittering  away  the  requirement  of  the 
statute,  which,  in  some  respects,  I  might  be  of  opinion  has  been 
done  with  rather  too  much  freedom,  and  taking  the  doctrine  in 
the  strict  sense  in  which  it  has  been  laid  down  by  Sir  William 
Grant,  and  also  by  the  Judges  of  the  Exchequer  in  equity,  in 
deciding  the  case  of  Sfolrs  v.  Moore,  and  many  others  which  have 
subsecpiently  followed,  there  cannot,  I  think,  be  lirnught  forward 
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any   well-founded    argument    to   justify    your   holding    that    thi.s 
memorandum  is  sufficiently  signed  to  comply  with  the  statute. 

j\ly  Lords,  this  point  appears  scarcely  to  have  been  made  in  the 
Court  below.  I  regret  very  mucli  that  a  case  should  be  brought 
at  your  Lordships'  bar,  and  argued  here  on  grounds  that  were  not 
presented  to  tlie  Court  below.  It  is  not  only  unfair  to 
the  Court  *  below,  but  it  has  a  tendency  to  give  to  the  [*  145] 
Court  of  Appeal  the  character  of  an  original  jurisdiction, 
instead  of  its  being  confined  to  the  exercise  of  an  appellate  juris- 
diction. New  arguments,  undoubtedly,  may  be  presented ;  but  in 
ordinary  fairness  a  point  not  brought  forward  in  the  Court  below 
ought  not  to  be  made  the  ground  of  appeal. 

My  Lords,  this  is  a  case  in  which  I  have  come  to  this  con- 
clusion with  reluctance,  because  I  cannot  but  regard  it  as  a  case 
of  some  hardship.  I  desire  to  give  no  opinion  on  the  other  points 
in  this  case.  If  this  had  been  a  memorandum  of  agreement, 
signed  so  as  to  satisfy  the  statute,  I  should  have  had  no  dilficulty 
in  holdin"  tbat  it  was  intended  as  a  binding  agreement,  because 
the  words  in  the  introductory  clause  are  "  conditions  mutually 
agreed  upon. "  If  it  had  been  such  as  to  satisfy  the  statute  I 
should  have  hesitated  very  much  before  I  could  have  brought 
myself  to  hold  that  it  w^as  eft'ectually  revoked  and  given  up  by 
the  party  in  dependence  upon  a  promise  that  has  not  been  ful- 
filled. But  it  is  unnecessary  to  discuss  that,  because  the  first 
point  is  one  which  I  think  your  Lordships  will  agree  in  accepting 
as  a  sufficient  ground  of  decision  in  this  case ;  and  if  it  be  a  suffi- 
cient ground  it  supersedes  the  necessity  of  considering  the  other. 

My  Lords,  I  would  only  add  that  I  entirely  concur  with  my 
noble  and  learned  friend,  the  Lord  Chancellor,  in  overruling  the 
grounds  on  which  tbe  Vice  Chancellor's  judgment  appears  to 
have  proceeded.  There  is  no  analogy  between  the  case  presented 
here  and  the  case  of  an  executor  promising  a  testattn^  that  if  a 
legacy  be  not  inserted  in  the  will  he  will  pay  the  money.  That 
is  a  case  of  personal  liability  incurred  by  the  executor.  Rut  here 
the  attempt  is  to  follow  the  property,  and  to  make  it  subject  to 
an  agreement  which  has  no  reality.  If  that  could  be  done,  the 
Statute  of  Frauds,  imposing  the  necessity  of  an  agreement  signed 
by  the  parties,  would  be  readily  and  effectually  superseded. 

My  Lords,  I  agree  entirely  in  the  ground  upon  which  my  noble 
and  learned  friend  resttnl  his  judgment  in  the  Court  below;  and 
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M'illi  regard  to  the  additional  ground  which  has  been  brought  for- 
ward here  for  the  first  time  (and  as  to  which  I  should  hav*;  been 
sorry  if  it  had  not  been  considered  by  your  Lordships,  so  that  the 
parties  may  be  satisfied  that  every  point  in  tlie  case  has 
[*  146]  received  *  due  attention),  I  think  that,  notwithstanding 
the  ingenuity  with  which  the  argument  has  been  presented 
at  the  bar,  there  is  no  foundation  here  for  contending  that  there 
ever  was  a  binding  agreement  such  as  to  satisfy  the  Statute  of 
Frauds,  and  that  being  so,  I  think  it  will  be  your  Lordships' 
duty  to  dismiss  this  appeal. 

Whether  your  Lordships  will,  under  the  circumstances,  deem  it 
right  to  dismiss  it  with  costs,  I  must  leave  entirely  to  your  judg- 
ment, expressing  only  my  own,  that  having  regard  to  the  fact  that 
the  whole  of  this  lady's  fortune  has  found  its  way  into  the  pos- 
session of  her  husl)and,  where  clearly,  according  to  the  moral 
agreement  of  the  parties,  it  was  not  intended  to  remain,  I  should 
be  more  satisfied  if,  without  injury  to  the  general  rule  which 
clearly  ought  to  be  abided  by  in  all  cases,  namely,  that  costs 
follow  the  event,  you  could  find  it  right  to  dismiss  this  appeal 
without  costs. 

Lord  CoLONSAY :  — 

My  Lords,  I  have  had  occasion  to  consider  this  statute  so  much 
less  frequently  than  your  Lordships  have  done,  that  it  is  with 
some  distrust  of  my  own  judgment  that  I  entered  on  its  considera- 
tion, and  have  endeavoured  to  satisfy  myself  as  to  its  interpre- 
tation. I  think  it  is  very  plain  looking  to  the  cases  which  have 
been  decided,  and  to  the  meaning  of  the  statute,  that  it  is  not 
necessary  that  the  signature  of  the  party  should  be  placed  in  any 
particular  position  upon  the  paper,  whether  it  is  subscribed  or 
superscribed,  or  otherwise  placed  so  as  to  show  that  it  was,  in  the 
language  of  Sir  William  Grant,  intended  to  govern  the  matter 
that  is  contained  in  the  document.  But  in  this  particular  case 
tlie  great  difficulty  that  I  have  felt  has  been  that,  although  the 
name  of  the  party,  written  by  himself,  is  to  be  found  in  reference 
to  particular  provisions  where  it  occurs,  in  places  which,  taken 
together,  seem  to  go  very  nearly  to  exhaust  all  the  several  pro- 
visions which  the  document  contains,  yet  I  think  it  did  not 
exhaust  all  the  several  considerations  that  the  parties  had  in 
view.  I  think  it  is  plain  from  what  followed,  and  from  the  use 
that  is  made  of  that  ducnment,  that  there  were  other  considera- 


R.  C.  VOL.  VI.]  SECT.  IV.  —  STATUTE    OF   FRAUDS.  271 

No.  24.  —  Caton  v.  Caton,  L.  R.,  2  H.  L.  146,  147. 

tions  which  the  parties  had  in  view  which  this  document  did  not 

give  effect  to ;    and  therefore  I  get  out  of  the  difficulty  which 

embarrassed  me  when  I  considered  the  several  clauses  to 

which  signatures  were  *  appended,  and  I  have  come  to  the   [*  147] 

conclusion  which  has   been  expressed  by  both  my  noble 

and  learned  friends,  that  this  document  is  not  one  that  satisfies 

the  provisions  of  the  statute. 

I  must  say,  in  reference  to  the  other  parts  of  the  case,  that  I 
am  inclined  to  think  that  this  document  was  not  only  one  that 
did  not  satisfy  the  provisions  of  the  statute,  but  that  it  was  one 
which  the  parties  never  regarded  as  satisfying  the  provisions  of 
the  statute.  I  think  it  was  never  so  treated.  I  think  it  is  plain 
that  the  matters  that  were  set  forth  here  were  regarded  only  as 
the  basis  of  a  settlem&nt,  and  that  they  were  discussed  and  con- 
sidered, and  that  variations  were  made  according  to  the  views  of 
the  parties,  and  then  I  think  it  is  probable  that  when  they  applied 
themselves  to  the  consideration  of  all  the  various  matters,  they 
came  to  the  conclusion  that  it  would  be  better  to  have  no  settle- 
ment at  all,  —  that  is,  not  to  follow  up  the  purpose  for  which 
the  memorandum  was  made.  That  appears  to  me  to  be  the  fair 
result  of  the  whole  case.  I  think  that  was  clearly  the  opinion 
of  Mr.  Emmet.  I  think  that  letter  of  his  of  February  the  4th  is 
quite  inconsistent  with  any  other  view  being  entertained  by  the 
parties  at.  the  time.  Looking  at  what  passed  at  the.  time,  that 
part  of  the  case  also  leads  me  to  the  same  conclusion  at  which 
I  have  arrived  with  reference  to  the  document  itself.  Therefore, 
I  think  the  judgment  that  is  proposed  by  my  noble  and  learned 
friend  is  the  correct  one. 

Lord  Cr  AN  WORTH  :  — 

My  Lords,  I  am  well  satisfied  to  take  no  part  in  the  discussion 
01  this  appeal  from  a  decision  of  my  own ;  but,  having  heard  the 
whole  of  the  argument,  and  endeavoured  to  listen  to  it  witli  a 
perfectly  impartial  mind,  I  confess  that  nothing  that  has  been 
urged  (however  ably  it  has  been  urged  at  the  bar)  has  at  all 
shaken  me  in  the  conclusion  at  which  I  arrived  in  the  Court 
below.  It  is  said  that  the  precise  point  wliich  has  been  relied  on 
by  the  appellant  here  was  not  argued  below,  and  I  believe  it  was 
not;  but  I  should  be  sorry  to  pledge  myself  to  that,  because,  as 
some  time  has  elapsed  since  that  argument,  the  matter  has  gone 
out  of  my  mind.      But  if  this  point  had  been  argued,  I  think  it 
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would  have  been  entirely  in  vain.  Without  going  into 
[*  148]   the  grounds  of  my  opinion,  *  I  will  only  say  that  on  all 

points  I  tliink  the  appellant  has  failed.  I  should  be  very 
sorry  to  hold  that  we  are  to  fritter  away  the  Statute  of  Frauds,  as 
I  think  we  sliould  do  by  holding  that  this  is  a  signature.  It 
seems  to  me  very  unlike  a  signature.  Ikit  if  it  was  a  signature, 
to  what  was  it  a  signature  ?  I  think  that  the  parties  clearly 
meant  that  that  paper  should  only  be  considered  a  paper  contain- 
ing some  directions  to  Mr.  Emmet,  to  enable  him  from  tliem  to 
frame  a  settlement,  and  that  the  matter  remained  all  in  fieri.  I 
think  that  is  clear,  from  the  evidence  of  Mr.  Emmet,  which  has 
been  already  adverted  to.  I  have  only  to  state  farther,  that  I 
concur  in  the  feeling  which  has  been  expressed  by  my  noble  and 
learned  friends  with  respect  to  this  caseV  I  expressed  somewhat 
the  same  feeling  at  the  hearing  below.  I  wished  that  I  could 
have  given  this  lady  some  relief,  because  I  tliink  she  has  been 
hardly  dealt  with ;  but  I  did  not  see  my  way  to  do  so.  Even 
now,  I  should  be  glad  to  see  my  way  to  any  mitigation  in  the 
shape  of  costs ;  but  I  do  not  see  any  reason  for  departing  from  the 
ordinary  rule  here. 

Decree  or  order  appealed  from  affirmed,  and  appeal  dismissed 
with  costs. 
Lords'  Journals,  20th  May,  1867. 

Jones  and  others  v.  The  Victoria  Graving  Dock  Company. 

2  Q.  B.  D.  314-331  (s.  c.  46  L.  J.  Q.  B.  219 ;  36  L.  T.  144 ;  25  W.  K.  348). 

Statute  of  Frauds,  s.  4 — Memorandum.  — ■  S'lfjuature. 
The  defendants,  a  company  incorporated  under  the  Companies  Act  1862, 
entered  into  negotiations  with  the  plaintiffs  to  employ  them  as  managers  for 
five  years.  A  draft  agreement  was  prepared  and  submitted  to  the  plaintiffs  ; 
they  objected  to  some  of  its  terms,  and  thereupon  the  directors  of  the  defend- 
ants' company  wrote  out  a  paper  modifying  the  draft  agreement  in  some  par- 
ticulars, but  concluding  with  the  words  "all  other  provisions  as  in  draft." 
The  plaintiffs  agreed  to  the  draft  as  modified  by  this  paper.  The  secretary  of  the 
defendants'  company  entered  in  the  minute  book  a  resolution  that  the  plain- 
tiffs, having  signified  their  willingness  to  undertake  "  the  manapement  of  the 
company's  works  upon  the  terms  of  the  draft  agreement  submitted  to  them  by 
the  board,  it  was  resolved  that  the  said  agreement  be  engrossed  in  duplicate, 
signed,  sealed,  and  executed."  At  the  next  meeting  of  the  directors  of  the 
defendants'  company  the  chairman  signed  the  above  resolution  pursuant  to  the 
Companies  Act  1S62.  s.  67:  —  Held,  in  the  Queen's  Bench,  by  ]\Ip:i,i,or.  J.,  and 
LrsH  J.,  that  there  was  a  valid  contract  within  the  Statute  of  Frauds,  s  4  :  for 
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that  the  signature  of  tlie  chairman,  having  been  affixed  to  the  minute  book  for 
the  purpose  of  verifying  the  accuracy  of  tlie  entiy, operated  as  au  admission  of 
the  contract  contained  in  the  draft  agreement  as  modified  by  the  above  men- 
tioned paper;  it  being  proved  by  parol  evidence  that  the  draft,  as  so  modified 
by  the  paper,  was  the  "  draft  agreement  submitted  to  the  board." 

Joues  Brothers,  the  plaiutitis  in  this  case,  had  brought  an 
*  action  against  the  Victoria  Graving  Dock  Company,  the    [*315] 
defendants,  for  damages   for  having  been   dismissed  from 
their  employment. 

By  an  order  of  Mr.  Justice  Blackbukn,  dated  the  28th  of  June, 
1875,  and  expressed  to  be  made  by  consent,  the  action  was  in  the 
usual  manner  referred  to  an  arbitrator,  one  of  the  clauses  (on  a 
printed  form)  being,  "  And  I  further  order,  by  and  with  such  con- 
sent as  aforesaid,  that  neither  the  plaintiffs  nor  the  defendants 
shall  bring  or  prosecute  any  action  or  suit  at  law  or  in  equity 
against  the  said  arbitrator,  or  bring  any  writ  of  error,  or  prefer  any 
bill  in  equity  against  each  other  of  and  concerning  the  matters  so 
as  aforesaid  referred." 

The  arbitrator,  on  the  30th  of  May,  1876,  made  an  award  that 
the  plaintiffs  were  dismissed  from  the  service  or  employment  of 
the  defendants  under  such  circumstances  that  the  plaintiffs  would 
be  entitled  to  damages  assessed  at  £1500,  provided  there  was 
a  memorandum  of  a  new  agreement  to  satisfy  the  4th  section 
of  the  Statute  of  Frauds ;  and  stated  the  following  special 
case  :  — 

1.  The  firm  of  Jones  Brother^  of  Liverpool,  the  plaintiffs  in  the 
action,  in  1866  entered  into  an  agreement  with  the  defendants  to 
act  as  managers  of  their  docks  in  London  for  a  space  of  eight 
years,  which  would  terminate  on  the  1st  of  January,  1874.  Shortly 
before  the  expiration  of  the  term  of  eight  years  negotiations  were 
commenced  between  the  parties  relative  to  a  continuation  of  their 
management  by  the  plaintiffs  on  certain  terms  as  to  remuneration 
and  otherwise. 

2.  Messrs.  Gedge,  Kirby,  &  Millett  were  the  solicitors  acting  for 
the  defendants,  and  as  such  in  December,  1873,  drew  up  a  draft 
agreement  in  duplicate  relative  to  the  new  terms,  one  part  of 
which  was  laid  before  Messrs.  Jones  and  the  other  retained  by 
Messrs.  Gedge,  Kirby,  &  Millett.  Messrs.  Jones  objected  to  certain 
of  the  proposed  terms,  and  both  parts  of  the  agreement  were  then 
altered  in  red  ink  by  Mr.  Gedge,  who  acted  throughout  on  behalf 
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of  hi.s  tinu,  with  a  view  of  meeting  Mes.srs.  Jones'  objections ;  and 
one  of  such  parts,  hereinafter  called  Jones'  draft,  was  towards  the 
end  of  December,  1873,  re-submitted  to  Messrs.  Jones.     The  other 

part  is  hereinafter  called  Gedge's  draft. 
[*  316]        *  3.    By  clause  8  of  these  drafts  it  was  stipulated  that 
an  annual  account  should  be  taken  in  January   in  each 
year,  so  as  to  show  among  other  things  the  profit  and  loss  of  the 
company  in  their  business. 

4.  The  following  is  clause  11  as  it  then  stood  in  both  drafts 
with  the  red  ink  alterations  (herein  printed  in  italics). 

"  In  taking  such  annual  account  as  aforesaid,  when  the  gross 
profits  of  the  year  have  been  ascertained,  the  following  deductions 
shall  be  made  therefrom  for  the  purposes  of  this  agreement :  1.  A 
sum  of  £200  in  each  year  to  he  paid  to  or  retained  hy  the  said 
Messrs.  Jones  Brothers  for  their  travelling  e.cpenses  in  and  upon  the 
company's  business.  2.  A  sum  of  £500  in  each  year  tovjurds  the 
interest  paid  by  the  company  upon  its  debentures.  3.  A  sum  of 
£600  in  each  year  for  the  remuneration  of  the  directors  and  secre- 
tary, and  for  office  expenses  in  London.  4.  All  law  charges  incurred 
or  paid  by  the  company  in  the  year.  5.  A  sum  equal  to  interest 
at  the  rate  of  10  per  cent,  per  annum  upon  all  the  paid  capital  of 
the  company  over  and  above  the  sum  of  £142,000.  6.  Two  sums, 
one  of  £400,  and  the  other  of  £300,  in  each  year,  to  be  dealt  with 
in  manner  hereinafter  mentioned,  and  the  sum  remaining  to  the 
credit  of  profit  and  loss  account,  after  making  these  deductions, 
shall  be  considered  and  is  hereinafter  referred  to  as  the  net  profits 
of  the  company  for  the  year,  in  respect  of  wliicli  any  such  account 
shall  have  been  taken."  The  figure  £142,000,  in  the  above 
clause  was,  under  any  view  of  the  circumstances,  an  error  in  the 
statement  of  the  amount  of  capital,  and  under  any  circumstances 
would  require  to  be  largely  increased. 

5.  By  clause  12  it  was  stipulated  that  the  plaintiffs  should  re- 
ceive annually  one  equal  eighth  part  of  the  net  profits  of  the  com- 
pany up  to  the  sum  of  £8000,  and  one  equal  fourth  part  of  such 
net  profits  as  should  be  in  excess  of  £8000. 

6.  On  Jones'  draft  being  re-submitted  to  the  plaintiffs  as  mem- 
tioned  in  paragraph  2,  John  Jones,  one  of  the  members  of  Jones 
Brothers,  on  their  behalf  objected  to  the  proposed  terms  as  altered 
and  modified  in  red  ink,  and  upon  the  1st  of  January,  1874,  a 
board  meeting  of  the  company  was  held,  at  which  A.,  who  was  a 
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director  of  the  company,  and  whom  the  company  had  authorized 
to  act  on  their  behalf  with  Mr.  Gedge  rehitive  to  the  prep- 
aration *  and  making  of  the  agreement,  was  present.  At  [*  317] 
this  meeting  Mr.  John  Jones  again  refused  to  agree  to  the 
proposed  terms.  Mr.  John  Jones  thereupon,  being  requested  so  to 
do,  retired  from  the  room,  and  in  his  absence  certain  modifications 
of  the  proposed  agreement  were  considered. 

7.  A.  then  at  the  board  meeting  drew  up  a  paper  which  was  in- 
tended by  him  to  represent  the  ultimatum  of  the  board  with 
reference  to  the  various  objections  and  requirements  raised  by 
Messrs.  Jones  and  Mr.  John  Jones  on  their  behalf.  It  was  as 
follows :  — 

"That  interest  be  charged  at  5  per  cent,  instead  of  10  per  cent, 
on  new  capital  for  extending  business.  The  charge  of  £500  per 
annum,  interest  on  debentures,  not  to  be  made  against  gross  profits. 
The  minimum  salary  to  be  £500  per  annum.  The  charges  for 
insurance  (£300)  and  depreciation  (£400)  to  be  as  in  the  draft. 
All  other  provisions  as  in  draft." 

This  paper  was,  on  Mr.  John  Jones  being  called  into  the  room, 
submitted  to  him  as  the  utmost  limit  to  which  the  defendants' 
board  would  go.  Mr.  John  Jones  on  reading  the  paper  desired  to 
consult  his  brothers,  the  other  members  of  the  firm  of  Jones 
Brothers  who  were  at  Liverpool,  on  the  terms  thereof,  and  took 
it  away  with  him  from  the  board  meeting  with  that  object. 

8.  The  effect  of  the  proposals  contained  on  the  paper  was  to 
alter  the  lltli  clause  of  the  agreement  proposed  to  Messrs.  Jones, 
as  by  them  understood,  and  under  the  circumstances  rightly 
understood,  as  follows  :  — 

"  In  taking  such  annual  account  as  aforesaid  when  the  gross 
profits  of  the  year  have  been  ascertained,  the  following  deductions 
shall  be  made  tlierefrom  for  the  purposes  of  this  agreement :  1.  A 
sum  of  £200  in  each  year  to  be  paid  to  or  retained  by  the  said 
Messrs.  Jones  Brothers  for  their  travelling  expenses  in  and  upon 
the  company's  business.  2.  A  sum  of  £600  in  each  year  for  the 
remuneration  of  the  directors  and  secretary,  and  for  office  expenses 
in  London.  3,  All  law  charges  incurred  or  paid  by  the  company 
in  the  year.  4.  A  sum  equal  to  interest  at  tlie  rate  of  5  per  cent, 
per  annum  upon  all  the  share  or  loan  capital  of  the  company  over 
and  above  the  sum  of  £172,000  raised,  called  up,  or  issued 
for  the  *  purpose  of  enlarging  the  docks  or  extending  the  [*  318] 
business  of  the  company." 


276  CON'l'KACT. 


No.  25.  —  Jones  and  others  v.  Victoria  Graving  Dock  Co.,  2  Q.  B.  D.  318,  319. 


The  reinaiuing  paragraph  of  the  11th  clause  was  as  it  already 
stood  in  Messrs.  Jones'  draft. 

9.  The  next  meeting  of  the  board  was  held  on  tlie  7th  of 
January,  and  Mr.  John  Jones  attended  and  stated  that  the  plain- 
tiffs accepted  the  terms  proposed  to  them,  and  on  this  acceptance 
the  arbitrator  found  that  there  was  a  complete  contract  between 
the  parties. 

10.  Mr.  Gedge  who  was  ignorant  of  the  terms  contained  in  the 
paper  submitted  to  Messrs.  Jones  by  A.,  had  in  the  mean  time 
altered  his  (Gedge's)  draft,  so  as  to  embody  what  he  believed  was 
the  effect  of  the  negotiations  between  the  parties.  The  result  was 
that  the  11th  clause  of  the  proposed  agreement  was  left  by  him 
in  effect  identical  with  the  clause  as  set  out  in  the  8th  paragraph 
in  this  case,  except  that  the  figure  162,000  was  inserted  instead 
of  172,000.  This  figure  of  162,000  was  in  any  case  an  error  on 
the  part  of  Mr.  Gedge,  and  in  any  event  would  require  alteration 
subsequently. 

11.  After  the  acceptance  mentioned  in  the  9th  paragraph  of 
this  case,  the  following  resolution  was  written  by  Mr.  Gedge  on 
Gedge's  draft :  — 

"  Resolved,  that  the  draft  agreement  with  Messrs.  Jones  be 
approved  and  engrossed  in  duplicate,  and  that  the  seal  of  the  com- 
pany be  affixed  thereto." 

The  resolution  was  then  put  to  the  board,  A.  being  one  of  it,  and 
carried,  whereupon  the  chairman  wrote  on  Gedge's  draft  the 
following :  — 

"  Jan.  7,  '  74,  carried  unanimously.     Claud  Hamilton,  chairman." 

12.  Before  the  next  meeting,  but  from  notes  taken  at  the  pre- 
ceding one,  the  secretary  of  the  company  entered  the  following 
minute  in  the  minute  book  :  — 

"Mr.  John  Jones  having  attended  and  signified  on  the  part  of 

himself  and  brothers  their  willingness  to  continue  tlie  management 

of  the  company's  works  upon  the  terms  of  the  draft  agree- 

[*  319]  ment  *  submitted  to  them  by  tlie  board,  it  was  resolved 

that  the  said  agreement  be  engrossed  in  duplicate,  signed, 

sealed,  and  executed." 

The  words  "draft  agreement"  in  the  above  minute,  as  entered 
in  the  minute  book,  mean  "  Jones'  draft "  as  altered  by  the  terms 
expressed  on  the  paper  drawn  up  by  A.,  and  hereinafter  called  B, 
and  bv  him  uiven  to  Messrs.  Jones. 
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13.  Lord  Claud  Hamilton,  as  the  first  business  at  the  next  board 
meeting  of  the  company,  on  the  12th  of  March,  signed  the  above 
minute  in  the  words  and  figures  following  :  — 

"  Read  and  confirmed  :  Claud  Hamilton." 

14.  At  the  meeting  on  the  7th  of  January  the  paper  B  was  not 
produced  by  Mr.  John  Jones.  Mr.  Gedge,  however,  obtained  from 
him  Jones'  draft,  and  having  altered  it  in  accordance  with  his, 
Gedge's,  idea  of  what  the  agreement  was,  sent  it  to  be  engrossed 
and  sent  the  engrossment  to  Messrs.  Jones  to  be  signed ;  they  there- 
upon objected  to  the  figure  of  162,000,  which  was  entered  in  the 
11th  clause,  and  a  correspondence  ensued  between  Mr.  Gedge,  the 
secretary  of  the  company,  and  Messrs.  Jones,  the  result  of  which 
was  that  the  matter  stood  over  to  be  discussed  at  the  next  board 
meeting,  which  took  place,  as  before  mentioned,  on  the  12th  of 
March.  The  first  business  thereat  was  that  Lord  Claud  Hamilton 
signed  the  minute  of  the  previous  meeting  as  entered  in  the  minute 
book  by  the  secretary  of  the  company. 

15.  At  the  meeting  on  the  12th  of  March,  on  its  being  mentioned 
that  Messrs.  Jones  had  taken  objection  to  sign  the  engrossed  agree- 
ment containing  the  figure  162,000,  a  resolution  was  passed  break- 
ing off  all  further  negotiations. 

16.  Mr.  Gedge,  at  the  time  when  Lord  Claud  Hamilton  signed 
the  memorandum  indorsed  on  Gedge's  draft,  did  not  know  of  docu- 
ment B,  and  A.  had  forgotten  its  contents.  Had  A.  been  aware 
that  the  true  effect  of  the  proposals  mentioned  in  paragraph  7  was 
to  alter  the  11th  clause  of  the  proposed  agreement,  as  mentioned 
in  paragraph  8,  he  would  not  have  made  them  or  assented  thereto. 
When,  therefore,  the  minute  states  that  "  it  was  resolved  that  the 
said  agreement  be  engrossed  in  duplicate,  signed,  sealed,  and  exe- 
cuted," the  entry  as  far  as  A.  was  concerned,  was  not  a  true  entry 
of  the  facts. 

18.  The  Court  to  have  power  to  draw  inferences  of  fact. 

*  The  question  for  the  opinion  of  the  Court  was, "  Whether,  [*  320] 
under  the  above  circumstances,  there  is  a  memorandum  of 
the  new  agreement  such  that  an  action  can  be  brought  by  Messrs. 
Jones  in  respect  of  the  said  sum  of  £1500." 

If  the  Court  should  be  of  opinion  in  the  aflfirmative,  then  judg- 
ment was  to  be  entered  for  the  plaintiffs  for  the  said  sum  of  £1500 
and  costs  incurred  after  the  date  of  award.  If  the  Court  sliould 
be  of  opinion  in  the  negative,  then  judgment  is  to  be  entered  on 
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the  counts  for  wrongful  dismissal  for  the  defendants,  and  costs 
incurred  after  the  date  of  the  award. 

The  draft  agreement  drawn  up  in  duplicate,  as  in  the  2nd  para- 
frraph  of  the  special  case  is  mentioned,  commenced  thus  :  "  An 
agreement  made  this  day  of  ,  187  ,  between  the 

Victoria  Graving  Dock  Co.,  Limited,  hereinafter  called  the  com- 
pany, of  the  one  part,  and  John  Jones,  Charles  Jones,  and  James 
Jones,  all  of  Liverpool,  and  trading  under  the  style  or  firm  of  and 
hereinafter  called  Messrs.  Jones  Brothers,  of  the  other  jjart."  The 
draft  recited,  amongst  other  things,  that  the  company  had  been 
incorporated  under  the  Companies  Act,  1862,  that  the  directors 
did,  on  the  1st  of  January,  1866,  appoint  Messrs.  Jones  Brothers 
to  be  managers  of  the  company  for  a  period  of  eight  years  thence 
next  ensuing,  and  that  it  had  been  agreed  that  Messrs.  Jones 
Brothers  should  continue  to  act  as  managers  of  the  company  for 
the  period  and  upon  the  terms  and  conditions  therein  set  forth. 
By  the  first  clause  Messrs.  Jones  Brothers  were  constituted  the 
sole  agents  and  managers  of  the  company  from  the  1st  of  January, 
1874,  for  a  period  of  live  years.  In  addition  to  the  clauses  men- 
tioned in  the  special  case,  the  draft  agreement  contained  others 
providing  for  the  conduct  and  management  of  the  business  and 
funds  of  the  company,  and  for  the  submission  of  disputes  to  arbi- 
tration, and  it  ended  with  the  words,  "  In  witness,  &c." 

Jan.  16.  A.  Wills,  Q.  C.  (Rolland  with  him),  for  the  plaintiffs 
cited  2  Taylor  on  Evidence,  ch.  18,  par.  937,  page  901  (6th  ed.)  ; 
Birkmyr  v.  Darnell,  Salk.  27,  (1  Sm.  L.  C.  310,  at  p.  318,  7th  ed., 
referring  to  Shortrede  v.  Cheek,  1  A.  &  E.  57  ;  3  N.  &  M.  866,  and 
Batemaii  v.  Phillips,  15  East,  272 j ;  Durrell  v.  Evans,  1 
[*  321J  H.  &  C.  174 ;  31  L.  J.  Ex.  337 ;  Ridgivay  v.  *  miarton, 
6  H.  L.  C.  238  ;  27  L.  J.  Ch.  46 ;  The  Companies  Act,  1867 
(30  &  31  Vict.  c.  131),  s.  37. 

Benjamin,  Q.  C.  (Holl  and  Douglas  Walker  with  him),  for  the 
defendants,  cited  Pierce  v.  Corfe,  L.  R,  9  Q.  B.  210 ;  43  L.  J.  Q.  B. 
52  ;  Baumanii  v.  James,  L.  R.,  3  Ch.  508  ;  Hubert  v.  Trehcrnc,  3  Man. 
&  a.  743  ;  S.  C,  siih  nam.  Huhert  v.  Turner,  4  Scott,  N.  R.  486  ; 
11  L.  J.  C.  P.  78;  Smith  v.  Wehster,  3  Ch.  D.  49  ;  Caton  v.  Caton, 
L.  R.,  2  H.  L.  127  ;  36  L.  J.  Ch.  886,  p.  256,  ante  ;  Peek  v.  North 
Staffordshire  Ry.  Co.,  10  H.  L.  C.  473,  at  p.  568  ;  32  L.  J.  Q.  B.  241, 
at  p.  270;  5  R.  C.  286,  at  p.  314;  The  Companies  Act,  1862  (25 
&  26  Vict.  c.  89),  s.  67. 
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The  arguments  are  sufficiently  mentioned  in  the  judgment  of 
the  Court.  Cur.  adv.  vult. 

Jan.  23.  The  judgment  of  the  Court  (Mellor  and  Lush,  JJ.), 
was  delivered  by 

Lush,  J.  The  question  submitted  to  us  is,  "  Whether,  under  the 
circumstances  above  stated,  there  is  a  memorandum  of  the  new 
agreement  such  that  an  action  can  be  brought  by  Messrs.  Jones  in 
respect  of  the  said  sum  of  £1500  :  "  the  contention  on  the  one  hand 
being  that  the  signature  of  the  chairman  to  the  minutes  of  the 
7th  of  January  does,  and  on  the  other  that  it  does  not,  constitute 
a  signature  to  the  agreement  so  as  to  satisfy  the  requirements  of 
the  4th  section  of  the  Statute  of  Frauds. 

Mr.  Benjamin's  argument  on  the  part  of  the  defendants  em- 
braced several  heads  of  objection,  which  he  contended  were  in- 
volved in  the  answer  to  be  given  to  the  foregoing  questions.  Each 
of  these  objections  we  proceed  to  consider. 

He  contended,  first,  that  notwithstanding  the  finding  in  the  9th 
paragraph,  which  is,  in  effect,  that  upon  the  acceptance  by  the 
plaintiffs  of  the  terms  proposed  to  them  as  a  modification  of  the  11th 
clause  of  the  draft,  there  was  a  complete  contract  between  the  par- 
ties, the  Court  can  see  that  this  is  a  wrong  inference  from  the  facts 
stated,  and  that  we  are  bound  either  to  disregard  that  statement,  or 
to  construe  it  in  a  sense  different  from  what  the  words  ordinarily 
import,  and  to  hold  tliat  the  terms  agreed  on  were  merely  the 
heads  or  leading  stipulations  of  the  contract,  which  *  were  [*  322] 
to  be  afterwards  elaborated  into  detail,  and  supplemented 
or  varied,  as  the  case  might  be,  when  the  contemplated  deed  should 
come  to  be  settled ;  in  other  words,  that  the  parties  were  not  to 
be  bound  at  all  except  by  deed,  and  that  anything  preliminary 
to  the  execution  of  that  instrument  was  to  be  regarded  as  nego- 
tiation only  ;  and,  consequently,  that  the  signature,  supposing  it 
to  be  otherwise  sufficient,  was  not  the  signature  to  an  "agreement," 
or  to  a  "  note  or  memorandum  of  an  agreement,"  but  to  a  mere  out- 
line wliich  required  filling  up  in  order  to  become  an  agreement. 

"VVe  are  uiialde  to  discover  any  ground  for  this  objection.  The 
duplicate  draft  sent  to  the  plaintifl's  in  tlie  first  instance  is  in  the 
form  of  a  complete  contract.  It  commences  in  the  usual  way  : 
"  An  agreement  made  between,"  &c.  (naming  the  parties  on  both 
sides) ;  it   contains  numerous   minute  stipulations,  leaving  a}>pa- 
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reiitly  nothing  to  be  supplied,  and  concludes  with  the  usual  for- 
mula, "  In  witness,  &c."  The  only  alteration  proposed  and  agreed 
to  was  the  series  of  stipulations  contained  in  the  paper  drawn  up 
by  A.,  and  which  was  intended  to  represent  the  ultimatum  of  the 
board  with  reference  to  the  various  objections  and  requirements 
raised  by  the  plaintiffs.  The  paper  so  drawn  up  by  A.  concludes 
with  the  words,  "all  other  provisions  as  in  draft:"  all  the  details 
were  settled  ;  and  when  that  paper  was  categorically  accepted  by 
the  plaintiffs  as  the  only  amendment  or  alteration  in  the  draft 
agreement  required  by  them,  all  discussion  as  to  terms  was  at  an 
end.  Nothing  is  said  in  either  paper  about  any  further  document 
being  prepared,  and  even  the  resolution  of  the  company  set  out  in 
the  12th  paragraph,  upon  which  so  much  stress  was  laid,  does  not 
say  that  a  deed  embodying  those  terms  shall  be  prepared  and  exe- 
cuted, but  that  "  the  said  agreement  be  engrossed  in  duplicate, 
signed,  sealed,  and  executed  ; "  not  a  new  document  based  upon 
that  agreement  containing  other  terms,  but  a  copy  of  that  draft 
itself,  as  modified  by  the  paper  drawn  by  A.,  was  to  be  the  one 
which  was  to  be  executed  as  a  deed,  and  was  intended  only  as  a 
matter  ancillary  to  the  actual  agreement,  which  was  contained  in 
the  original  draft  as  amended  by  paper  B.  It  does  not  appear 
that  the  plaintiffs  contemplated  even  a  sealed  agreement,  but 
whether  tliey  did  or  not,  neither  party  could  claim  to 
[*  323]  *  make  any  alteration  in  any  particular  from  the  draft  so 
agreed  upon. 

Mr.  Benjamin  dwelt  much  upon  the  fact  that  the  amount  of  the 
old  capital  was  not  stated  in  the  draft  B ;  but  that  of  itself  does 
not  argue  that  the  stipulation  was  considered  imperfect,  or  show 
an  intention  to  have  anything  more  explicit.  The  parties  appar- 
ently had  not  agreed  what  the  amount  was,  and  this  was  left  as 
a  matter  to  be  ascertained ;  and  we  cannot  suppose  it  could  not 
have  been  ascertained,  in  case  any  difficulty  should  arise  thereafter 
upon  that  subject.  The  defendants,  therefore,  have  failed  to  show 
that  this  was  not  what  it  purported  to  be  —  a  complete  "  agree- 
ment" between  the  parties. 

The  next  point  on  which  the  defendants  rely  is  that  the  signa- 
ture of  the  chairman  to  the  minutes  of  the  meeting  of  the  7th  of 
January,  which  minutes  were  read  and  confirmed  on  the  12th  of 
March,  was  not  a  signature  within  tlie  meaning  of  the  Act.  This 
objection  was  based  upon  three  grounds. 
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.  First,  it  was  contended  that  the  signature  of  the  chairman  to  the 
minutes  was  put  in  order  to  verify  the  proceedings  of  the  board  in 
obedience  to  the  Companies  Act,  1862, ^  and  not  in  order  to  attest 
or  verify  the  contract,  and  that  as  the  signature  was  put  alia 
intuitu,  it  cannot  be  available  for  the  purpose  of  satisfying  the 
Statute  of  Frauds.  We  think  there  is  more  ingenuity  than  force 
in  this  argument.  The  signature  required  by  the  4th  section  is  not 
of  the  substance  of  the  contract ;  it  is  matter  of  procedure  only 
{Leroux  v.  Brown,  12  C.  B.  801  ;  22  L.  J.  C.  P.  1),  and  is  required 
as  evidence  of  the  contract.  To  prevent  frauds  and  perjuries,  the 
Act  will  not  allow  any  other  kind  of  proof  than  the  writing  itself 
(if  it  be  in  writing)  or  a  written  admission  that  the  contract  was 
made,  and  that  it  was  signed  in  either  case  by  the  party 
to  be  charged.  But  so  that  this  kind  of  *  evidence  is  given,  [*  324] 
it  matters  not  that  the  memorandum  was  not  made  at  the 
time,  or  for  what  purpose  the  signature  was  put,  if  only  it  was  put 
to  attest  the  document  as  that  which  contains  the  terms  of  the 
contract.  Now  tlie  minute  affirms  that  the  company  at  their 
previous  meeting  had  submitted  to  the  plaintiffs  a  draft  agree- 
ment, and  that  the  plaintiffs  had  expressed  their  willingness  to 
continue  the  management  of  the  company's  works  upon  the  terms 
of  that  draft,  and  that  the  company  then  resolved  that  "  the  agree- 
ment should  be  engrossed,  sealed,  and  executed."  The  chairman 
attests  by  his  signature  the  accuracy  of  tlie  minute,  and  that  it 
had  been  at  that  second  meeting  read  and  confirmed.  What  is 
this  but  an  assertion,  under  the  hand  of  the  company's  agent,  that 
the  company  had  entered  into  the  agreement  which  was  contained 
in  the  draft  referred  to.  It  is  not  the  less  efficient  as  a  signed 
admission  of  tlie  contract,  because  it  was  made  as  a  record  of  the 
proceedings  of  the  company  under  the  obligation  of  the  Companies 
Act,  1862,  s.  67.  The  question  is  not  what  its  object  was,  but 
whether  it  is  a  written  and  signed  statement  of  the  contract. 

Secondly,  it  was  objected  that  the  draft,  not  having  been  itself 
signed,  could  not  be  connected  by  parol  with  the  signed  statement. 

^  By  the  Companies  Act,  1862  (25  &  26  time  provided  for  tiie  purpose;  and  any 
Vii't.  c.  80),  s.  67,  "  Every  company  under  such  minute  as  aforesaid,  if  purporting  to 
this  Act  shall  cause  minutes  of  all  rest)lu-  he  signed  hy  the  chairman  of  the  meeting 
tions  and  proceediutrs  of  general  meetings  at  whicli  such  resolutions  were  passed  or 
of  the  company,  and  of  the  directors  or  i)rocee<lings  had,  or  hy  the  chairman  of 
mnnagers  of  the  comyiany,  in  cases  where  tlie  next  succeeding  meeting,  shall  he  re- 
iliere  are  directors  or  managers,  to  he  ccived  as  evidence  in  all  legal  proceed- 
duly  entered  in  books  to  be  from  time  to  iugs." 
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This  point  was  one  of  those  argued  in  the  House  of  Lords  in  Bid(j- 
way  V.  Wharton,  6  H.  L.  C.  2:58;  27  L.  J.  Ch.  46,  cited  in  the 
argument,  and  conclusively  disposed  of  by  the  judgment  of  tlie 
House  in  that  case. 

The  third  objection  was  that  the  minute  verified  only  draft  B, 
and  that  was  only  one  of  the  articles  of  the  agreement,  and  con- 
sequently part  only  of  the  contract.  But  that  draft  also  in  terms 
incorporates  itself  with  the  original  draft,  and  there  can  be  no  more 
objection  to  identifying  the  draft  so  referred  to  by  parol  than  tliere 
is  to  identifying  draft  B  as  the  draft  referred  to  in  the  minute. 
The  two  together  manifestly  make  up  the  entire  agreement :  B 
being  obviously  a  substitute  for  the  11th  article  of  the  original 
draft. 

Great  stress  was  laid  by  Mr.  Benjamin  upon  the  indorsement  on 
Gedge's  draft  set  out  in  paragraph  11  of  the  case  and  the  signature 
of  the  chairman  thereto,  and  it  was  argued  that  that  was  the  con- 
tract, if  there  was  one,  which  the  company  signed.  It  is 
[*  325]  clear,  upon  *  the  statements  in  the  case,  that  the  resolu- 
tion was  indorsed  upon  that  draft  by  mistake,  and  upon 
the  supposition  that  it  had  been  altered  in  accordance  with  draft  B. 
Whether  that  indorsement  and  signature  could  have  been  applied 
to  draft  B,  if  there  had  been  no  other  signed  recognition  of  it,  we 
need  not  consider.  It  is  enough  to  say  that  it  cannot  have  the 
effect  of  neutralizing  the  signed  minute,  which  in  terms  referred 
to  the  draft  agreement  submitted  by  the  board  to  the  plaintiffs, 
and  which  was  without  reserve  accepted  by  the  plaintiffs. 

We  therefore  give  judgment  for  the  plaintiffs  with  costs. 

Judgment  for  the  plaintiffs. 

The  defendants  appealed.  But  the  appeal  was  dismissed  on  the 
ground  that  the  parties  had,  by  agreement,  precluded  themselves 
from  appealing. 

ENGLISH  NOTES. 

Signature  of  a  party  need  not  be  in  the  document  containing  tlie 
other  terms  of  the  contract.  It  may  be  in  another  paper,  for  instance, 
in  a  telegram.  Goodwin  v.  Francis  (1870),  L.  R.,  5  C.  P.  295,  30  L. 
J.  C.  P.  121,  22  L.  T.  338.  Where  a  .signed  offer  was  made,  and  after 
some  alterations  by  the  offeree  it  was  verbally  assented  to  bv  the 
offi-mr.  the  previous  signature  was  held  to  govern  the  alt(M-od  contract. 
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Sten-arf  v.  Edthncs  (1874),  L.  E.,  9  C.  V.  311,  43  L.  J.  C  V.  204,  30 
L.  T.  333,  22  W.  E.  534. 

The  .signature  may  be  by  an  authorized  agent  of  one  or  both  tlie 
parties.  Auctioneer  is  an  agent  of  the  vendor  alone  up  to  tlie  moment 
of  sale,  Cohs  v.  Trerofhirk  (1804),  9  Ves.  234,  7  E.  E.  167;  on  the 
fall  of  the  hammer  he  becomes  also  the  buyer's  agent  for  purposes  of 
signing.     Emmerson  v.  Heelis  (1809),  2  Taunt.  38,  11  E.  E.  520. 

An  auctioneer's  clerk  has  generally  no  authority  to  bind  either  the 
vendor  or  the  purchaser  by  his  signature.  Coles  v.  Trecothick,  supra ; 
Pierce  v.  Covfe  (1874),  L.  E.,  9  Q.  B.  210,  43  L.  J.  Q.  B.  52,  29  L.  T. 
919,  22  W.  E.  299;  but  either  party  may  expressly  or  by  conduct  ap- 
point him  as  the  agent  to  sign,  Coles  v.  Trecotliick,  siqjva  •  Bird  v. 
Boulter  (1833),  4  B.  &  Ad.  443,  1  N-.  &  M.  313;  Siws  v.  Londray 
1894,  2  Ch.  318,  63  L.  J.  Ch.  535,  70  L.  T.  530,  42  W.  E.  621. 

A  solicitor  is  not  an  agent  for  both  parties  so  as  to  bind  them  by  in- 
serting their  name,  Glcnrjal  v.  Bunvird  (1836),  1  Keen,  769;  nor  is 
he  presumably  an  agent  of  his  own  client  for  the  purpose  of  signature. 
Forsferx.  Rowland  (1861),  7  H.  &  X.  103,  30  L.  J.  Ex.  396;  Smith 
V.  Webster  (1876),  3  Ch.  D.  49. 

A  house  agent  has  no  implied  authority  to  sign  for  his  principal. 
Clarke  v.  Fuller  (1864),  16  C.  B.  (N.  S.)  24,  12  W.  E.  671. 

A  broker  is  an  agent  of  the  vendor  alone  till  the  sale;  after  the  sale  his 
signature  will  bind  a  purchaser  also  who  by  word  or  conduct  authorized 
him  to  sign.  In  Parton  v.  Crofts  (1864),  16  C.  B.  (N.  S.)  11,  33  L. 
J.  C.  P.  189,  10  L.  T.  34,  12  W.  E.  553,  the  sold  note  signed  by  a 
broker  and  delivered  to  a  purchaser  was  held  to  bind  him.  In  Diirrell 
V.  Evans  (1862),  1  H.  &  C.  174,  31  L.  J.  Ex.  3;;7,  7  L.  T.  97,  10  W. 
R.  665,  the  broker,  Noakes,  drew  out  the  following  document:  — 

"Messrs.  Evans. 

Bought  of  J.  Xoakes, 
Bag-Pockets  T.  Durrell,  Ryarsh, 

33  and  Addingtou 

Oct.  19,  1860." 


£16  16 


The  defendant  requested  the  date  to  be  altered  to  the  20th,  which  was 
done  with  the  consent  of  all  the  parties.  It  was  held  that  Noakes's 
signature  bound  the  purchaser.  In  Thompson  v.  Gardiner  (1876),  1 
C.  P.  D.  777,  a  broker  signed  in  his  book  for  both  the  purchaser  and 
the  vendor,  and  sent  a  note  to  each  partyf  but  signed  only  that  which 
he  sent  to  the  seller,  the  plaintiff.  The  defendant  kept  this  note  with- 
out objection  until  called  upon  to  accept  the  goods.  He  then  repudi- 
ated the  contract  on  the  ground  that  the  note  sent  to  him  was  not 
sifrned.      It  was  held  that  his  conduct    amountiMl  to  an  adinission    fliat 
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tilt;  broker  hud  authority  to  iniiki!  tlic  coiitnict  for  him,  uiul  the  .signa- 
ture of  the  broker  to  the  sold  note  tlicrefore  bninid  liim. 

A  traveller  of  the  vendor  is  not  an  agent  to  sign  for  the  purdiaser  of 
goods  from  him.  Murphy  v.  Boese  (1875),  L.  K.,  10  Ex.  12C),  44  L.  J. 
Ex.  40,  32  L.  T.  122,  23  W.  R.  474.  Nor  can  the  plaintiff  upon  tlie 
record  avail  himself  of  his  own  signature  as  that  of  an  agent  to  cliarge 
the  defendant.  Sharman  v.  Brandt  (1871),  L.  R.,  6  Q.  B.  720,  40  L. 
J.  Q.  B.  312,  19  W.  E.  956. 

In  Hubert  v.  Treherne  (1842),  3  M.  &  Gr.  743,  4  Scott,  K.  R.  486, 
it  was  held  that  if  parties  show  an  intention  of  affixing  their  signature 
in  a  particular  place,  the  memorandum  is  not  complete  in  absence  of  the 
signature  in  that  place. 

In  Coles  V.  Trecothiek  (1804),  9  Ves.  234,  7  R.  R.  1G7,  Lord  Eldox 
(at  9  Ves.  p.  251,  7  R.  R.  p.  179)  said:  "It  is  true  that  where  a  party, 
or  principal,  or  person  to  be  bound  signs  as,  what  he  cannot  be,  a  wit- 
ness, he  cannot  be  understood  to  sign  otherwise  than  as  principal." 
This  dlrtiiin  has  been  disapproved  of  in  Gosshell  v.  Archer  (1835),  2 
Ad.  &  El.  500,  508,  where,  however,  there  were  other  words  negativing 
the  intention  to  sign  as  principal. 

AMERICAN  KOTES. 

The  doctrine  of  the  principal  case  is  uniformly  held  here.  Clason  v. 
Bailey,  14  Johnson  (New  York),  484;  Coddingtonv.  Goddard,  16  Gray  (^lass.). 
48G;  McConnell  v.  BriUhart,  17  Illinois,  201  ;  65  Am.  Dec.  661  ;  O'Donnp.ll  v. 
Brehen,  36  New  Jersey  Law,  2.57 ;  Barry  v.  Coombe,  1  Peters  (U.  S.  Supr.  Ct.), 
647.  The  doctrine  is  carried  to  its  extreme  limit  in  Drury  v.  Young,  58  Mary- 
land, 546;  42  Am.  Rep.  343,  where  it  is  held  that  the  name  printed  in  a 
letter-head,  the  contract  being  underwritten  but  not  otherwise  signed,  is  suffi- 
cient. Citing  Hifjdon  v.  Thomas,  1  H.  &  G.  152 ;  Schneider  v.  Norria,  2  M.  &  S. 
286 ;  15  R.  R.  250.  The  like  was  held  inArgus  Co.  v.  Mayor  of  Albany,  55  N.  Y. 
495 ;  14  Am.  Rep.  296,  of  the  official  minutes  of  a  resolution  of  a  common 
council  of  a  city,  signed  by  the  clerk.  So  a  bill  of  goods,  "  A.  bought  of  B." 
will  suffice.  Hawkins  v.  Chace,  19  Pickering  (^lass.},  502.  In  Clason  v.  Bailey, 
supra,  Clason's  agent  made  a  memorandum  in  his  book,  "  Bought  for  Isaac 
Clason  for  Bailey  &  Voorhees ;  "  Kent.  C.  J.,  held  this  sufficient. 

But  where  the  statute  requires  that  the  memorandum  shall  be  "  subscribed," 
the  signature  must  be  at  the  end.  James  v.  Patten,  6  Xew  York,  9  ;  55  Am. 
Dec.  376. 

Although  the  doctrine  is  found  above  that  the  name  of  the  contracting 
party  in  a  letter-head  is  sufficient,  yet  the  Supreme  Court  of  Illinois  has 
recently  held  {Summers  v.  Hibbard,  38  N.  East.  Rep'r,  890),  that  wliere  a 
printed  letter-head  contained  the  words,  "  All  sales  subject  to  strikes  and 
accidents,''  this  formed  no  part  of  an  ex])ress  and  complete  offer  under-written, 
and  containing  no  such  limitation.  This  would  inijily  a  decision  that  a  sign- 
ing could  not  be  construed  from  the  name  in  a  letter-head,  and  the  soundness 
of  it  may  well  be  doubted. 
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RULE. 

A  PROMISE,  upon  which  the  promisor  is  intended  to  be 
primarily  liable,  is  an  original  promise  and  not  a  promise  to 
-answer  for  the  debt,  default,  or  miscarriage  of  another  within 
the  4th  section,  subsection  2,  of  the  Statute  of  Frauds. 

A.  requests  B.  to  do  work  for  C.  and  verbally  promises 
that  he  (A.)  will  see  B.  paid  for  it.  C.  is  expected  to  pay 
for  the  work,  but  is  not  under  contract  to  do  so.  The 
promise  made  by  A.  is  an  original  promise,  and  B.,  having 
done  the  work,  may  enforce  it  by  action  against  A. 

Lakeman  (Appellant)  v.  Mountstephen  (Respondent.) 

L.  R.,  7  H.  L.  17-26  (s.  c.  4.3  L.  J.  Q.  B.  188  ;  30  L.  T.  437;  22  W.  R.  617.) 

Promise  to  pay. — Statute  of  Frauds.  [17] 

A  board  of  health  had  beeo  formed  in  a  town.  L.  was  its  chairman.  M., 
a  contractor,  had,  under  the  orders  of  the  board,  formed  a  main  sewer  in  the 
town,  and,  under  the  orders  of  the  board,  had  purchased  pipes  which  would  be 
required  to  be  used  in  making  tlie  connecting  drains  between  certain  private 
houses  and  the  main  sewer.  The  board  had,  under  the  1)  &12  Vict,  c  63, 
s.  69 ,  given  notice  to  the  inhabitants  of  certain  streets  to  make  these  connecting 
drains,  the  effect  of  the  notice  being  that  if  the  said  inhabitants  did  not  make 
those  C(ninecting  drains  the  board  miglit  make  them  and  charge  the  expenses  on 
the  defaulting  inhabitants.  The  notice  was  disregarded.  No  subsequent  reso- 
lution was  passed  by  the  board.  M.  was  al)out  to  take  away  liis  carts  and 
working  materials,  when  L.  said  to  him,  "What  objection  have  yon  to  making 
the  connections?  "  to  which  M.  answered,  "  None,  if  you  or  the  board  will  order 
the  work,  or  become  responsible  for  the  payment ; ''  and  L.  replied,  "  M.,  go  on 
and  do  the  work,  and  I  will  see  you  paid."  M.  did  the  work,  and,  the  board 
refusing  to  pay,  sued  L.  for  the  amount  :  — 

Held,  that  the  words  of  L.  were  properly  left  to  the  jury  as  evidence  to  sustain 
a  claim  against  him  personally,  and  that  they  did  not  constitute  a  promise  to 
pay  the  debt  of  another,  so  as  to  come  within  the  operation  of  the  Statute  of 
Frauds. 

Per  Lord  Selborne  :  There  can  be  no  suretyshij)  unless  there  be  a  principal 
debtor,  existing  at  the  time,  or  constituted  by  matters  ex  post  facto. 

This  was  an  appeal  against  a  judgment  by  the  Court  of  Exclie- 
quer  Chamber,  which  had  reversed  a  previous  judgment  of  tlie 
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Court  of  Queen's  Bench.  L  li ,  o  Q.  15.  618;  7  Q.  15.  19(1;  ?,9  L. 
J.  Q.  11  275;  41  L.  J.  Q.  B.  67.  The  following  is  a  sunmiaiy 
of  the  facts :  Lakeman  was  the  chairman  of  the  Board  of  Health 
of  the  town  of  Brixhani.  Mountstephen  was  a  builder  and  con- 
tractor at  Tor(|uay,  and  had  often  executed  works  for  the  board. 
He  had  in  tlie  early  part  of  1866  completed  for  the  board  a  main 
sewer  for  the  town,  and  the  board  had  directed  him  to  make  a 
purchase  of  pipes,  and  had  given  notice  under  the  11  &  12  Vict. 

c.  63,  s.  69  (the  Public  Health  Act  of  1848)  to  the  owners  of 
[*  18]   certain  houses  *near  this  main  sewer  to  connect  the  drains 

of  their  liouses  with  it,  or  that  the  board  would  make  the 
connections  at  their  expense.  These  persons  had  not  obeyed 
the  notice,  and  the  board  therefore  possessed  the  power  to  make 
the  connections  and  to  charge  the  inhabitants,  to  whom  notice  had 
thus  been  given,  with  the  cost  thereof.  The  board,  however,  had 
not  passed  any  resolution  so  to  do.  Adams,  the  surveyor  of  the 
board,  had  proposed  to  ]\Iountstephen  to  construct  these  connec- 
tions. The  latter  did  not  do  so,  as  he  had  no  orders  from  the 
board.  On  the  5th  of  April,  1866  (which  was  before  the  expira- 
tion of  the  notice  given  to  the  householders),  according  to  Mount- 
Stephen 's  evidence,  he,  after  finishing  themain  sewer,  was  about 
to  take  away  his  carts  and  building  materials,  when,  after  some 
talk  with  Adams,  a  conversation  ensued  between  him  and  Lake- 
man.  The  latter  said,  "  What  olgection  have  you  to  making  the 
connections  ?  "  Mountstephen  answered,  "  None,  if  you  or  the 
board  will  order  the  work  or  become  responsible  for  the  payment ;  " 
to  which  Lakeman  replied,  "  Go  on,  Mountstephen,  and  do  the 
work,  and  I  will  see  you  paid. "  Mountstephen  did  the  work,  l)ut 
the  board,  alleging  that  no  orders  had  been  given  for  the  work, 
declined  to  pay  for  it.  Mountstephen  then  brought  an  action 
against  Lakeman  for  the  amount  due  for  the  work. 

The  declaration  contained  three  counts.  The  first  stated  that 
the  defendant  was  the  chairman  of  the  board,  and  that  in  con- 
sideration that  the  plaintiff  would  do  and  provide  certain  work 
and  materials  for  the  board  at  the  request  of  the  defendant,  as  and 
assuming  to  be  agent  for  the  board,  the  defendant  promised  the 
])hiintifi'  that  he  was  authorized  by  the  board  to  make  the  request; 
that  the  plaintiff,  relying  on  the  defendant's  promise,  did  the 
work  ;  breach,   that  the  defendant  was  not  so  autliorized. 

The  second  count  stated  that  the  defendant,  being  such   (hair- 
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man,  in  consideratiuu  that  the  phiintift'  would  Jo  and  provide 
work  and  materials  for  the  board,  at  the  re(|uest  of  the  defendant, 
the  defendant  promised  to  obtain  for  the  plaintiff  from  the  board 
a  contract  whereby  the  board  should  be  legally  bound :  breach, 
that  the  defendant  did  not  obtain  such  contract.  The  third  count 
was  for  work  and  materials  done  and  supplied  by  the  plaintiff'  to 
the  defendant  at  his  request. 

The  defendant  pleaded,  1,  to  the  first  and  second  counts, 
that  *the  defendants  did  not  promise  as  alleged;  2,  that  the   [*  19] 
plaintiff  did  not  do  the  work  for  board  at  the  defendant's 
request ;  and  3,  never  indebted. 

The  cause  was  tried  before  Lord  Chief  Baron  Kelly  at  the 
Devon  Summer  Assizes,  1870,  when,  by  the  permission  of  the 
learned  Judo;e,  a  count  was  added  alleging  that  the  defendant 
promised  tliat  in  consideration  that  the  plaintiff  would  do  the 
work  for  the  board,  the  defendant  promised  to  pay  for  the  work 
if  the  board  should  at  any  time  refuse  to  pay. 

At  the  close  of  the  plaintiff"s  case  the  defendant's  counsel  sub- 
mitted that,  on  the  declaration  and  the  evidence  (as  it  then  stood), 
tliere  must  be  a  nonsuit.  The  learned  Judge  declined  to  nonsuit, 
being  of  opinion  that  there  was  evidence  to  go  to  the  jury,  and  he 
gave  leave  to  the  plaintiff  to  add  the  count  as  above  stated.  The 
defendant's  case  was  then  entered  on,  when  the  statement  of  the 
conversation,  as  detailed  in  plaintiff's  evidence,  was  denied.  At 
the  close  of  the  case  the  Lokd  Chief  Baron  left  it  to  the  jury  to 
say  whether  the  conversation,  as  deposed  to  by  the  plaintiff,  but 
denied  by  the  defendant,  had  taken  place.  The  jury  returned  a 
verdict  for  the  plaintiff  for  £287,  and  leave  was  then  reserved  to 
the  defendant  to  move  to  set  aside  this  v^erdict  and  enter  a  non- 
suit, if  the  Court  should  be  of  opinion  that  there  was  no  evidence, 
either  upon  the  original  or  amended  declaration,  which  ought  to 
have  been  left  to  the  jury.  A  rule  for  that  purpose  was  obtained 
and  was  made  absolute,  L.  R. ,  5  Q.  B.  61.3,  the  Court  being  of 
opinion  that,  coupling  the  expressions  used  with  the  conduct  and 
position  of  the  parties,  the  defendant's  words  did  not  amount  t<j 
an  engagement  to  be  primarily  liable  for  the  work,  but  only  to 
a  promise  that  if  the  plaintiff  would  do  the  work  on  the  credit  of 
the  board  the  defendant  would  pay  if  the  board  did  not;  and  that 
this  was  a  promise  to  be  answerable  for  the  debt  of  another  within 
sect.  4  of   the   Statute   of   P'rauds,  tliougli   in   fact   tlie   board   had 
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never  been  indebted,  and  as  this  promise  was   not   in  writing  it 
could  not  be  enforced. 

On  appeal  to  the  Excheijucr  Chamber  this  decision  was  reversed, 

that   Court  being  of  opinjon  that  there  was  evidence  to 

j-*  20]  *go  to  the  jury  on  the  question  whether^  the  defendant  had 

not  by  his  words  made  himself  primarily  liable.      L.    II.,  7 

Q.  B.  196. 

This  appeal  was  then  brought. 

Mr.  Cole,  Q.  C. ,  and  Mr.  Francis  Finder,  for  the  appellant, 
insisted  that  this  was  a  promise  to  pay  the  debt  of  another,  and, 
not  being  in  writing,  was  void  under  the  Statute  of  Frauds ;  that 
it  was  a  contract  of  guaranty  only,  for  that  there  was  enough  to 
show  that  the  board  required  the  work  to  lie  done,  and  that  there 
was  no  evidence  under  either  the  original  or  the  amended  declara- 
tion to  go  to  the  jury  showing  that  the  defendant  had  in  any  way 
made  himself  primarily  responsible  for  the  work ;  but  that  the 
words  themselves  proved  that  the  defendant  meant,  and  the  plain- 
tiff must  so  have  understood  them,  that  if  the  plaintiff  would  do 
the  work  for  the  board  the  defendant  would  see  that  he  got  paid. 

Mr.  Lopes,  Q.  C. ,  and  Mr.  Arthur  Charles,  for  the  respondent, 
were  not  called  on. 

•The  Lord  Chancellor  (Lord  Cairns)  :  — 

My  Lords,  the  question,  and  the  only  question,  which  your 
Lordships  are  called  upon  in  this  appeal  to  decide  is,  whether 
there  was  or  was  not  evidence  of  an  original  liability  on  the  part 
of  the  defendant  to  pay  the  plaintiff  in  the  action  for  the  work  to 
be  done.  I  begin  by  pointing  out  to  your  Lordships  that  that  is 
the  question,  and  the  only  question  in  the  action,  for  the  purpose 
of  reminding  you  that  we  are  not  embarrassed  here  by  any  con- 
sideration as  to  whether  the  precise  sum  for  which  the  verdict  of 
the  jury  was  returned,  is  the  sum  which  ought  to  have  been 
assessed  as  the  amount  to  be  paid  in  the  action.  Whatever  ques- 
tions might  have  been  raised,  whatever  distinctions  might  have 
been  made  as  to  different  items  of  the  demand,  this  is  not  the 
time  or  the  place  for  making  them.  If  it  was  desired  to  make 
them,  and  if  there  was  room  for  making  them  (which  I  am  far 
from  saying  there  was  not),  it  ought  to  have  been  done  at  an 
earlier  stage  in  these  proceedings. 

My  Lords,  taking  the  question  raised  by  the  rule  which 
[*21]  was  *  obtained  in  the  first  instance,  whether  there  was  or 
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was  not  evidence  of  an  original  liability  on  the  part  of  the 
defendant  to  pay  the  plaintiff  for  the  work  to  be  done,  I  may 
remind  yonr  Lordships  that  that  (juestion  falls  t(^  be  determined 
really  upon  the  consideration  of  the  evidence  of  the  plaintitf  in 
the  action  himself.  It  is  true  that  another  witness  was  called  on 
behalf  of  the  plaintiff,  but  his  evidence  on  this  subject  is  quite 
immaterial,  and  we  have  the  evidence  of  the  plaintiff  only  to  deal 
with.  My  Lords,  that  evidence  might  have  been  accepted  by  the 
jurymen  or  it  might  have  been  rejected ;  they  might  have  been  so 
satisfied  with  the  evidence  adduced  on  tlie  other  side  as  to  lead 
them  to  di.sbelieve  the  evidence  of  the  plaintiff,  but  the  question, 
I  repeat,  is,  whether  or  not  in  this  case  the  learned  Judge  would 
have  been  right  in  directing  a  nonsuit  on  the  ground  that  there 
was  no  substantial  evidence  to  go  to  the  jury. 

Now  I  will  call  your  Lordships'  attention,  for  a  few  moments, 
to  what  the  plaintiff  really  did  say,  because,  I  think,  if  the  two 
portions  of  his  evidence,  which  at  first  sight  appear  rather  dis- 
connected, are  brought  into  their  proper  order,  a  very  clear  and 
intelligible  account  of  the  origin  of  this  contract  will  be  given. 
The  plaintiff  says  in  his  cross-examination,  referring  to  the  19th 
of  March  and  to  the  resolution  of  the  board  of  that  date,  "  that 
notices  should  be  served  by  the  board, "  that  is,  notices  upon  the 
owners  of  houses  who  were  to  be  required  to  connect  their  drainage 
with  the  main  drainage  of  the  town ;  "  I  knew  nothing  of  this. " 
And  then,  at  another  part,  "  Adams  asked  me  if  I  would  procure 
1300  feet  of  pipes,  and  if  I  would  do  the  work. "  He  was  asked 
two  things ;  if  he  would  procure  the  materials,  and  if  he  would 
do  the  work.  "  I  said  'not  unless  the  board  would  be  responsible 
for  the  payment,  for  I  would  not  take  orders  from  the  owners  of 
the  property. '  I  know  they  must  have  notices  before  they  are 
liable.  I  think  it  is  twenty-one  days  notice. "  Then  a  resolution 
of  the  board  was  put  in  "  for  notice  to  owners  and  occupiers,  and 
that  Mountstephen  procure  1300  feet  of  pipes. "  That  appears  to 
have  been  communicated  to  him,  as  I  gather  from  the  next  portion 
of  his  evidence,  for  he  continues,  "  I  proceeded  then  according  to 
that  order,  but  I  refused  to  do  the  work  unless  the  board  would 
make  themselves  responsible. " 

*  I  understand   that  as  being  a  very  clear  statement ;  it   [*  22] 
may  be  accurate   or  inaccurate,  that  is  another  question; 
but  it  is  a  very  clear  statement  by  the  plaintiff,  that  he  had  liis 
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attention  called  to  the  danger  of  proceeding  in  these  cases  without 
a  distinct  formal  authority  from  a  board,  like  the  local  board  in 
tliis  case,  and  that  in  the  first  instance  he  would  neither  procure 
materials  nor  do  the  work  without  the  order  of  the  board;  that  lie 
got  from  the  board  a  proper  order  with  which  he  was  satisfied  witli 
regard  to  the  materials.  He  may  have  been  riglit  or  wrong  in 
thinking  it  a  proper  order,  l)ut  he  was  satisfied  with  it;  but  he 
had  no  order  of  tlie  board  with  regard  to  the  work  to  be  done, 
and  he  refused,  therefore,  to  do  that  work. 

Then,  turning  to  another  part  of  the  evidence,  we  have  from 
him  an  account  of  a  conversation  which  took  place  between  him 
and  Mr.  Lakeman,  the  appellant,  which  must  have  been  some 
days  afterwards.  He  had  finished  some  works  connected  with 
the  main  drainage,  and  he  says  :  "  We  had  just  finished  every- 
thing. "  Lakeman  (the  defendant)  said :  "  What  objection  have 
you  to  make  these  connections  ?  "  From  which  I  should  infer 
that  Adams  had  told  Lakeman  that  although  the  materials  had 
l)een  supplied,  there  was  an  objection  to  doing  the  work,  "  mean- 
ing the  laying  down  of  the  junction  pipes.  I  said:  'I  have  no 
objection  to  do  the  work,  if  you  or  the  local  board  will  give  me 
the  order. '  He  "  (that  is,  Mr.  Lakeman)  "  was  chairman  of  the 
Local  Board  of  Health  for  Brixham.  He  said:  ' Mounts tephen, 
you  go  on  and  do  the  work,  and  I  will  see  you  paid.'" 

Your  Lordships  have  had  very  ingenious  arguments  addressed 
to  you,  putting  various  constructions  upon  these  few  words.  It 
has  been  suggested  that  the  effect  of  these  words  was  that  Mount- 
stephen  must  be  taken  to  have  asked  Mr.  Lakeman  first  for  an 
order  from  the  board,  and  to  have  T)een  satisfied  that  he,  as  chair- 
man of  the  board,  could  then  and  there  give  the  order,  and  to  have 
Iiad  through  him  then  and  tliere  an  order  from  the  lioud,  and  yet 
that,  not  being  satisfied  with  that  order  then  and  there  tlius 
obtained,  he  desired  to  superadd,  and  lie  had  superadded  to  it,  a 
virtual  guaranty  by  Lakeman  that  he,  personally,  would  guarantee 
that  the  board  would  pay  the  money.  ]\Iy  Lords,  I  must  say  that 
that  does  appear  to  me  to  be  a  most  strange  and  violent  coii- 
[*  2.3]  struction  *  placed  upon  a  few  simple  words.  As  it  appears 
to  me,  a  very  natural  meaning  (and  it  is  quite  sufficient  for 
the  present  purpose)  of  these  words  is  this,  that  Mountstephen, 
following  u])  that  course  of  action  which  lie  had  previously  pur- 
sued  with    Adams,    stated   to  Lakeman    that  the   reason   wliv   he 
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refu.sed  to  do  the  work  was,  that  lie  had  got  no  order  from  the 
hoard  to  do  it,  that  he  would  do  the  work  if  he  had  a  formal  order 
from  the  board,  or  if  he  had  a  personal  order  from  Lakeman  him- 
self, and  that  thereupon  Mr.  Lakeman  —  who  for  some  reason,  the 
stringency  of  which  it  is  not  for  your  Lordships  now  to  inquire 
into,  wished  the  work  to  be  immediately  done  —  that  thereupon 
Air.  Lakeman  said :  "  You  go  on  and  do  the  work ;  do  not  concern 
yourself  upon  the  subject  of  whether  you  have  an  order  from  the 
board,  or  have  not  such  an  order.  You  go  on  and  do  the  work, 
and  I  will  be  your  paymaster.  I  will  see  you  paid. "  Now,  my 
Lords,  if  that  is  the  meaning  of  these  words,  and  it  appears  to  me 
certainly  to  be  the  prima  facir  and  natural  meaning  of  the  words, 
I  think  there  was  ample  and  strong  evidence  to  go  to  the  jury  that 
the  go-by  was  entirely  given  to  the  question  of  an  order  of  the 
local  board,  and  that  Mr.  Lakeman  stepped  in  and  undertook  him- 
self, as  a  matter  of  primary  liability,  to  pay  for  the  work  that 
would  be  done.  Against  that  primary  liability  he  might  after- 
wards, as  chairman  of  the  board,  have  sheltered  himself  by  obtain- 
ing from  the  board  the  consent  to  make  a  formal  order,  and  acting 
upon  and  paying  under  that  formal  order.  But  that  was  for  him 
to  consider ;  he  did  that  which  the  contractor  required  to  be  done 
—  he  put  the  contractor  in  the  position  of  having  then  and  there 
an  absolute  contract  made  —  and  the  only  contract  which  then  and 
there  absolutely  could  be  made,  would  be  a  personal  and  primary 
contract  by  him  to  pay  the  contractor  for  the  work  to  be  done. 
My  Lords,  it  appears  to  me  that  there  was  clearly  substantial  evi- 
dence in  the  case  to  go  to  the  jury,  and  that  any  Judge  who  had 
to  try  this  case  would  have  miscarried,  if  upon  this  evidence  he 
had  held  that  there  was  no  case  to  go  to  the  jury. 

I  shall,  therefore,  submit  to  your  Lordships  that  the  decision  of 
the  Court  of  Exchequer  Chamber  is  correct,  and  that  this  appeal 
should  be  dismissed. 

*  Lord  Hatherley  :  —  [*  24] 

My  Lords,  I  entirely  concur  with  my  noble  and  learned 
friend  on  the  woolsack,  and  I  look   upon  the  case   exactly  in  tlie 
same  way  as  he  does,  namely,  that  there  is  contained  in  the  con- 
versation which  is  deposed  to  by  the  plaintiff  evidence  sufficient 
for  the  jurors,  if  they  thought  fit  to  act  upon  it. 

Lord  O'Hagax:  — 

My  Lords,  I  am  (if  the  same  opinion  as  the  noble  and  learned  Lords 
who  have  preceded  me,  and  substantially  for  the  same  reasons. 
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It  is  enough  to  say  that  in  luy  mind,  there  was  ample  evidence 
to  go  to  the  jury,  and  upon  which  the  verdict  of  the  jury  couhl 
properly  be  pronounced.  I  think  it  right  to  say  that  our  judg- 
ment does  not  in  the  slightest  degree  fritter  away  the  Statute  of 
Frauds,  or  weaken  any  substantial  principle  of  law.  It  proceeds 
merely  upon  the  ground  that  there  was  evidence  to  go  to  the  jury. 
It  is  upon  that  ground  that  I  understand  the  House  to  say  that 
this  appeal  must  be  dismissed. 

Lord  Selbokxk  :  — 

My  Lords,  I  am  of  the  same  opinion. 

There  are  some  observations  in  the  opinions  of  the  learned 
Judges  in  the  Court  of  Queen's  Bench  which  certainly  do  look  at 
first  sight  as  if  some  of  those  learned  Judges  tliought  that  there 
might  be  a  valid  contract  of  suretyship,  or  a  secondary  liability 
upon  the  principle  of  a  guaranty  for  the  debt  of  some  one  else, 
to  which  the  law  relative  to  that  description  of  contracts  would 
apply,  although  there  might  be  in  truth  no  principal  debtor.  If 
that  was  the  view  of  the  learned  Judges,  with  all  respect  to  them, 
I  must  confess  myself  unable  to  follow  it.  There  can  be  no 
suretyship  unless  there  be  a  principal  del)tor,  who  of  course  may 
be  constituted  in  the  course  of  the  transaction  by  matters  ex  ^jas^ 
facto,  and  need  not  be  so  at  the  time,  but  until  there  is  a  principal 
debtor  there  can  be  no  suretyship.  Nor  can  a  man  guarantee  any- 
body else's  debt  unless  there  is  a  debt  of  some  other  person 
[*  25]  to  be  *  guaranteed.  The  tendency,  therefore,  of  any  view  of 
this  contract  which  would  place  it  in  the  position  of  a 
guaranty  for  a  future  liability  to  be  undertaken  by  the  local 
board,  would  be  absolutely  to  defeat  the  whole  purpose  of  the 
communication,  which  was  to  remove  a  difficulty  then  pressing 
upon  the  mind  of  the  contractor,  as  to  whether  or  not  he  had 
sufficient  authority  from  any  one  to  go  on  with  the  work  ;  and  the 
answer  was  given  in  terms  de  2jrc€senti  for  the  express  purpose  of 
inducing  him  at  once  to  go  on. 

The  next  construction  sugcfested  was  one  which  would  make  it 
fulfil,  as  has  been  said  by  my  noble  and  learned  friend  on  the 
woolsack,  tlie  double  office  of  an  order  given  by  the  chairman  on 
behalf  o£  the  l)oard,  to  do  the  work,  and  a  personal  guaranty  for 
tlie  liability  of  the  board  so  engaged  in  by  the  chairman  on  their 
behalf.  Upon  that  view,  which  is  certainly  put  as  a  possible 
construction  of  this  conversation  by  Mr.   Justice  Black burx,  I 
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cannot  Init  observe  that  the  argument  founded  upon  it  .seem.s  to 
me  to  he  felo  de  ^e ;  because,  if  I  rightly  understand  the  law  laid 
down  in  the  case  of  Cherry  v.  The  Colonial  Bank  of  Australasia, 
L.  It. ,  8  P.  C.  24,  the  necessary  result  of  such  a  construction  of 
the  words  would  be,  to  make  the  defendant  liable  upon  the  lirst 
count  in  this  declaration.  The  words  so  used,  if  that  was  the 
sense  in  which  they  were  understood  and  intended  by  both  parties, 
would  have  been  in  no  degree  less  strong,  for  that  purpose,  than 
the  words  which  were  held  to  be  a  warranty  of  authority  in  the 
case  of  Cherrtj  v.  The  Colonial  Bank  of  Australasia.  There  two 
directors  signed  a  paper  in  these  words  :  "  Sir,  we  have  to  inform 
you  that  we,  as  directors  of  the  company,"  naming  it,  "have 
appointed  Mr.  Clarke  to  be  legal  manager  of  the  company,  and 
have  authorized  him  to  draw  cheques  upon  the  account  of  the 
company. "  They  had  not  per  sa,  by  the  constitution  of  the  com- 
pany, power  to  give  that  authority ;  and  they  did  not  take  the 
necessary  steps  to  get  it  from  the  company.  Those  words,  though 
expressly  saying  that  they  had  done  this  as  directors,  were  held 
to  be  a  representation,  making  themselves  personally  liable,  that 
they  possessed  the  autliority  which  they  did  not  possess.  And 
if  the  first  words  of  tliis  conversation  could  properly  have  been 
held  to  bear  the  construction  suggested  by  Mr.  Justice 
Blackburn,  then,  unless  the  board  had  been  really*  and  [*  26] 
truly  liable,  which  I  do  not  collect  to  have  been  the  view 
of  any  one  of  the  learned  Judges  in  the  Court  of  Queen's  Bench, 
I  apprehend  that  the  verdict  of  the  jury  would  still  have  been 
right,  and  the  case  could  not  have  been  withdrawn  from  the  jury, 
because,  in  that  view,  tlie  evidence  would  have  been  strong  in 
support  of  the  tirst  count  of  the  declaration. 

It  has  been  argued  at  your  Lordship's  I)ar  by  Mr.  Tinder,  feel- 
ing, no  doubt,  the  force  of  that  view,  that  there  is  matter  upon 
this  evidence  —  and  I  suppose  it  must  be  upon  the  plaintiff's 
evidence  —  from  which  your  Lordships  ought  to  conclude  that  the 
board  was  actually  liable.  My  Lords,  I  must  say  I  cainiot  see  a 
particle  of  evidence  which  justifies  any  such  argument;  and  it 
does  not  appaar  to  me  that  in  either  of  the  Courts  below  any 
learned  Judge  thought  tliat  there  was  any  such  evidence. 

Judgment  of  Court  of  Exchequer  Chamber  affirmed, 
and  appeal  dismissed  with  costs. 

Lords'  Journals,  5th  May,  1874. 
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ENGLISH  NOTES. 

The  question  whether  particular  words,  like  those  in  the  principal 
case,  make  the  promisor  primarily  liable  or  not  depends  on  the  sense  in 
which  both  parties  understood  them  at  the  time  of  their  utterance. 
For  instance,  in  Keate  v.  Temjjie  (1797),  1  Bos.  &  P.  158,  the  })lain- 
tiff,  a  tailor,  supplied  clothing  to  the  crew  of  H.  M's  ship  Boyne,  of 
which  the  defendant  was  the  first  lieutenant,  on  the  latter's  assurance, 
'*I  shall  see  you  paid  at  the  pay -table."  In  the  event  the  vessel  was 
burnt,  the  crew  lost  their  kits  and  declined  to  have  their  pay  stopped 
to  satisfy  the  slop-seller.  In  the  trial  at  nisi  pr'ias  the  Judge  left  it 
to  the  jury  to  find  whether  the  goods  were  supplied  on  the  credit  of 
the  defendant  as  immediately  responsible,  or  not,  and  the  jury  found 
in  the  affirmative  with  damages  £576  7.s-.  8(/.  On  a  rule  n't.si  for  a  new 
trial  being  obtained,  Eyke,  C.  J.,  said:  "There  is  one  consideration, 
independent  of  everything  else,  which  weighs  so  strongly  with  me  that 
I  should  wish  this  evidence  to  be  once  more  submitted  to  a  jury.  The 
sum  recovered  is  £576  7s.  8c?.,  and  this  against  a  lieutenant  in  the 
navy;  a  sum  so  large  that  it  goes  a  great  way  towards  satisfying  my 
mind  that  it  never  could  have  been  in  the  contemplation  of  the  defend- 
ant to  make  himself  liable,  or  of  the  slap-seller  to  furnish  the  goods  on 
his  credit  to  so  large  an  amount.  I  can  hardly  think  that  had  the 
Boyne  not  been  burnt  down,  and  the  plaintiff  been  asked  whether  he 
would  have  the  lieutenant  or  the  crew  for  his  paymaster,  but  that  he 
would  have  given  the  preference  to  the  latter.  .  .  .  The  question  is, 
whether  the  slop-man  did  not  in  fact  rel^'  on  the  power  of  the  officer 
over  the  fund  out  of  which  the  men's  wages  were  to  be  paid,  and  did 
not  prefer  giving  credit  to  that  fund,  rather  than  to  the  lieutenant  who, 
if  we  are  to  judge  of  him  by  others  in  the  same  situation,  was  not 
likely  to  be  able  to  raise  so  large  a  sum." 

The  rule  in  the  principal  case  was  also  laid  down  in  Birhmyr  v. 
Darnell  (1705),  Salk.  27,  1  Smith's  Lead.  Cas. ;  Rothery  v.  Curry,  Bull. 
K  P.  276;  Kirkham  v.  Marter  (1819),  2  B.  &  Aid.  613,  21  R.  R.  416; 
French  v.  French  (1841),  2  M.  &  Gr.  644,  3  Scott,  N.  R.  121;  Tomlin- 
son  V.  Gell  (1837),  6  Ad.  &  El.  564, 1  N.  &  P.  588,  W.  W.  &  D.  229. 

It  has  been  decided  that  the  undertaking  given  in  Court  b}'  an  at- 
torney to  answer  for  a  payment  to  be  made  by  another  will  be  enforce- 
able though  not  in  writing.  Erans  v.  Duncan,  1  Tyrwh.  283;  In  re 
Billiard  (1845),  2  Dowl.  &  Lowndes,  919,  14  L.  J.  Q.  B.  225. 

An  instance  of  an  agreement  required  to  be  in  writing  within  the 
subsection  is  Mallett  v.  Bafeman  (1866),  L.  R.,  1  C.  P.  163,  35  L.  J. 
C.  P.  40,  13  L.  T.  410,  14  W.  R.  225.  There  the  plaintiff  had  con- 
tracted to  supply  gouds  to  C.   and  Co.,  to  be  })aid  for  in  cash  on  each 
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delivery.  C.  and  Co,  being  desirous  of  obtaining  the  goods  at  a  month's 
credit,  instead  of  cash,  the  defendant,  who  liad  an  interest  in  the  per- 
formance of  the  agreement,  promised  the  plaintiff,  in  case  of  his  acced- 
ing to  C.  and  Co.'s  request  for  credit,  to  pay  him  in  cash  and  to  take 
C.  and  Co.'s  bill  "without  recourse,"  in  other  words,  to  buy  the  bill 
of  him.  Held,  this  came  within  section  4,  subsecti(jn  2,  and  ought  U< 
liave  been  in  writing. 

The  subsection  does  not  apjdy  to  (1)  Co/ifracts  of  iudemnifi/,  in- 
cluding ever}^  case  where  the  promise  is  made,  not  to  the  creditor,  but 
to  the  debtor,  in  the  principal  obligation.  Thomas  v.  Cook  (1828),  8 
B.  &  C.  728.  There  A.  at  the  request  of  B.  entered  into  a  bond  with 
B.  &  C.  to  indemnify  D.  against  certain  debts  due  from  C.  &  D.,  and  B. 
promised  to  save  A.  harmless  from  all  loss  by  reason  of  the  bond.  It 
Avas  held  that  B.'s  [)romise  being  one  of  indemnity  was  enforceable 
though  not  in  writing.  So  in  E'lstivood  v.  Kenyoii  (1840),  11  Ad.  & 
El.  438,  3  P.  &  D.  276,  where  the  alleged  promise  was  to  relieve  the 
plaintiff  of  certain  debts.  This  case  is  set  forth  as  a  ruling  case  upon 
another  ])oint,  No.  3,  p.  23,  ante.  So  in  Butson  v.  KhKj  (1859),  4  H. 
4S:  X.  739,  28  L.  J.  Ex.  327,  where  the  plaintiff  became  party  to  a  bill 
for  the  accommodation  of  the  defendant  on  the  latter's  verbal  promise  of 
indemnity.  So  in  Wildes  v.  Dudlow  (1875),  L.  E.,  19  Eq.  198,  44  L.  J. 
Oil.  341;  ^ Sutton  v.  Grey  (1894),  1894,  1  Q.  B.  285,  63  L.  J.  Q.  B.  633, 
69  L.  T.  673,  42  \V.  R.  195;  Guild  v-  Conrad  (1894),  1894,  2  Q.  B.  885, 
63  L.  J.  Q.  B.  721,  71  L.  T.  140,  42  W.  Fv.  642,  approving  Thomas 
v.  CooTc,  svpra.  (2)  Where  the  priucii»al  debtor  is  legally  incapable 
of  incurring  contractual  liabilities,  as  an  infant,  the  promisor's  under- 
taking need  not  be  in  writing,  Harris  v.  Ifnntback,  1  Bac.  Abr.  16,'>. 
(3)  The  rule  laid  down  in  Thomas  v.  Cook  and  Eastwood  v.  Kenyo7i, 
supra,  extends  to  every  case  where  the  promisee  is  not  the  original 
creditor  in  the  obligation.  So  where  the  plaintiff  assigns  a  contract 
made  with  himself  and  guarantees  performance  of  it  to  the  assignee. 
Hargreares  v.  Parsons  (1844).  13  M.  &  W.  561,  14  L.  J.  Ex.  250.  So 
where  the  plaintiff,  bailiff  to  a  County-Court,  had  arrested  a  person  at 
the  suit  of  a  creditor,  and  released  him  on  the  promise  by  a  third  jierson 
(defendant  in  the  action)  to  })ay  the  debt.  Reader  v.  Kinyham  (1862), 
13  C.  B.  (N.  S.)  344,  22  L.  J.  C.  P.  108.  (4)  Where  the  promisor  or 
his  property  is  liable,  his  promise  to  pay,  though  it  ma}'  discharge  the 
liability  of  other  persons  to  the  creditor,  need  not  be  written.  Fit:i' 
gerald  v.  Dressier  (1859),  7  C.  B.  (N.  S.)  374,  29  L.  J.  C.  P.  113. 
There  A.  sold  linseed  through  B.  &  C^).  to  C,  who  resold  it  to  I),  at  a 
profit.  The  time  of  payment  agreed  between  D.  &  C.  was  earlier  th:in 
that  agreed  between  C.  and  A.  A.  had  the  lien  for  his  unpaid  pur- 
chase-money.    D.  through  his  clerk  obtained  the  delivery  order  t".- 
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A.  on  a  vt'i-bal  pnnuise  to  pay  tlu;  purcluise-inoiiey  to  liiiii.  llchl,  this 
was  not  a  contract  of  guaranty.  (5)  Where  the  effect  oi  tlie  [)ronii.sor's 
undertaking  is  to  discliarge  the  princi[)al  debtor  from  liability,  the  con- 
tract is  not  within  the  statute.  Goodman  v.  Chase  (1817),  1  B.  &  Aid. 
297, 19  11.  R.  322.  There  A.,  being  taken  under  a  writ  of  ca.  sa.  issued 
by  B.,  was  discharged  from  custody  with  the  assent  of  B.  on  the 
strength  of  a  promise  given  by  C.  to  i)ay  B.  on  condition  of  such  dis- 
charge. Held,  that  the  contract  was  not  within  the  statute.  On  the 
same  principle,  where  a  debt  is  purchased  from  the  creditor  by  a  third 
party  in  consideration  of  a  promise  b}'  the  latter  of  a  comi)osition;  such 
a  promise  may  be  enforced  altliough  it  is  not  in  writing.  Anstey  v. 
Marsdeii  (1804),  1  Bos.  &  P.  Qs.  R.)  124,  2  Smith,  426,  8  R.  R.  713. 
(6)  The  engagement  of  a  dtd  credere  agent  is  not  within  the  statute. 
This  was  decided  in  a  reasoned  judgment  delivered  by  Parkk,  B.,  in 
Couturier  v.  Hastie  (1852),  8  Ex.  40,  22  L.  J.  Ex.  97,  Xo.  20,  p.  204, 
ante.  The  decision  followed  the  decision  of  an  American  Judge 
(CowEX,  J.)  in  Wolff  \.  Koppell,  5  Hill,  N.  Y.  Rep.  458.  The  argu- 
ment to  bring  the  case  within  the  statute  was  rested  on  the  decision  of 
the  Exchequer  (Chamber  in  Ilorrls  v.  L'leashij  (1816),  4  M.  it  S.  566.  16 
R.  R.  544,  from  which  it  was  argued  that  the  obligation  of  the  did 
credere  agent  is  in  effect  a  guarantee.  The  answer  to  this  given  by 
CowEN,  J.,  and  adopted  by  Parke,  B.,  is  that  the  agent  undertakes  re- 
sponsibility for  the  solvency  of,  and  performance  of  contracts  by,  the 
vendee  (whose  character  is  presuma]>ly  unknown  to  the  vendor),  and 
that  although  this  may  terminate  in  a  liability  to  pay  the  debt  of 
another,  this  is  not  the  immediate  object  of  the  contract.  The  reason- 
ing is  subtle,  but  sound;  and  the  decision  is  obviously  consonant  to 
mercantile  convenience. 

AMERICAN   NOTES. 

The  principle  of  the  Rule  is  the  law  in  this  country.  The  distinction 
between  original  and  collateral  promises  is  well  explained  in  Leonard  v.  Vre- 
denburgJi,  8  Johnson  (New  York),  29;  5  Am.  Dec.  317;  Farley  v.  Cleveland, 
4  Cowen  (New  York),  482;  15  Am.  Dec.  387;  Nelson  v.  Boynton,  3  ^letcalf 
(^lass.),  396 ;  37  Am.  Dec.  148 ;  Mallory  v.  Gillett,  21  New  York,  412. 

In  some  of  the  earlier  cases,  it  was  said,  by  way  of  illustration,  that  if  the 
party  requesting  the  service  or  sale,  said  :  "  I  will  see  you  paid,"  this  made 
the  promise  collateral.  But  the  present  doctrine  is  that  the  test  is,  to  whom 
was  credit  given  ?  If  the  charge  is  made  to  the  promisor,  that  is  very  strong- 
evidence,  although  not  conclusive,  and  on  such  a  request  the  charge  may  be 
so  made.  Some  cases  hold  that  if  the  charge  is  made  at  the  promisor's 
request  to  the  receiver  and  the  promisor  jointly,  or  even  to  the  receiver  alone, 
that  does  not  render  the  promise  collateral.  See  notes,  9.")  Am.  Dec.  252  ; 
2  S.  A\'.  Reporter,  37';  Morrison  v.  Baker,  81  North  Carolina,  76;  Larson  v. 
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Jenaen,  53  Michigan,  427;  Winsloic  v.  Dakota  Lumber  Co.,  32  Minnesota,  237; 
J\^cTlghe  V.  Herman,  42  Arkansas,  285;  Hartley  v.  Varner,  88  Illinois,  561; 
Rhodes  v.  Lee,  3  Stewart  &  Porter  (Alabama),  212 ;  24  Aux.  Dec.  744  ;  Wallace 
V.  Wortham,  25  Mississippi,  110;  57  Am.  Dec.  107  ;  C'larhx.  Watennun,  7  Ver- 
mont, 76;  20  Am.  Dec.  150;  Lance  v.  Pearce,  lOl  Indiana,  595 ;  Boyce  v. 
Murphy,  91  Indiana,  1  ;  46  Am.  Re}).  567  ;  Sunford  v.  Howard,  29  Alabama, 
684;  68  Am.  Dec.  101;  Maurin  v.  i^of/e//>e/'y,  37  Minnesota,  23  ;  5  Am.  St. 
Rep.  814.  In  Boyce  v.  Murphy,  siijjra.  the  jiromisor  directed  a  charge  to 
liimself  and  the  dealer  jointly ;  in  .Maurin  v.  Foyclberg,  supra,  lie  directed  a 
cliarge  to  the  dealer  alone. 

Ill  Cowdin  V.  Gottcjetren,  55  New  York,  650,  it  was  held  that  to  whom  was 
credit  given  is  a  question  of  fact ;  charging  to  the  promisor  is  not  conclusive ; 
but  here  part  of  the  debt  had  already  been  incurred  and  a  new  charge  of  the 
whole  vs'as  made  to  the  promisor.  See  Myer  v.  Grafflin,  31  Maryland,  350 ; 
100  Am.  Dec.  66. 

The  conclusion  from  a  consideration  of  the  American  cases  is  that  the  test 
is,  to  whom  was  credit  given  ?  that  if  credit  is  given  wholly  to  the  promisor 
the  promise  is  original ;  that  charging  to  him  alone  is  not  conclusive  to  that 
effect ;  that  charging  to  him  and  the  receiver  jointly  or  to  the  receiver  alone, 
at  the  promisor's  request,  does  not  imply  that  any  credit  is  given  to  the 
receiver ;  but  that  charging  to  the  receiver  alone  without  such  request  implies 
credit  to  him  and  renders  the  pi'omise  collateral. 

In  the  note,  05  Am.  Dec.  260,  it  is  said  :  "  The  rules  applicable  to  promises 
made  before  trust  on  •  credit '  is  given  to  pay  for  goods  delivered  to  another 
nuiy  be  summed  up  thus :  Was  trust,  or  'credit,'  as  the  books  use  it,  given  to 
the  one  to  whom  the  goods  were  delivered?  If  so,  then  the  one  who  promised 
to  pay  for  them  is  a  guarantor  only,  undertaking  to  pay  another's  debt.  If 
no  trust  or  '  credit '  was  given  to  the  person  receiving  the  goods,  then  the 
promisor  is.  himself  debtor  for  goods  sold  to  him,  and  delivered  to  another 
person  by  his  order.  If  the  whole  trust  (jr  credit  be  not  given  to  the  person 
who  comes  in  to  answer  for  another,  his  undertaking  is  collateral  and  must 
be  in  writing."  Citing  Co/^tV/ v.  ZJ/V/e/o^r,  18  Pickering  (Ma.ss.),  371 ;  Cole  v. 
Hutchinson,  34  ^Minnesota,  410. 
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(1832.) 

KILE. 

Aisr  agreement  to  be  performed  upon  a  contingency  which 
may  take  place  within  the  year,  is  not  an  agreement  "  that 
is  not  to  l)e  performed  witliin  the  space  of  one  year  from 
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the  making  thereof"  within  the  4th  section,  subsection  5^ 
of  the  Statute  of  Frauds. 

Neither  is  an  agreement  within  this  clause,  if  it  is  capa- 
ble of  being  performed  on  one  side  witliin  the  year  and 
if  the  terms  do  not  show  an  intention  of  postponing  such 
performance  beyond  the  year. 

Peter  v.  Compton. 

Skinner,  35.3. 

[353]  The  question  upon  a  trial  before  Holt,  C.  J.,  at  nisi  prius 
in  an  action  upon  the  case,  upon  an  agreement,  in  which 
the  defendant  promised  for  one  guinea,  to  give  the  plaintiff  so  many 
at  the  day  of  his  marriage,  was,  if  such  agreement  ought  to  be  in 
writing,  for  the  marriage  did  not  happen  within  a  year :  The  Chief 
Justice  advised  with  all  the  Judges,  and  by  the  great  opinion  (for 
there  was  diversity  of  opinion,  and  his  own  was  e  cuntra')  where  the 
agreement  is  to  be  performed  upon  a  contingent,  and  it  does  not 
appear  within  the  agreement  that  it  is  to  Ije  performed  after  the 
year,  there  a  note  in  writing  is  not  necessary,  for  the  contingent 
might  happen  within  the  year  ;  Ijut  where  it  appears  by  the  whole 
tenor  of  the  agreement,  that  it  is  to  be  performed  after  the  year, 
there  a  note  is  necessary ;  otherwise  not. 

Donellan  v.  Read. 

3   Bum    &  Ad.  899-906. 

Statute  of  Frauds.  —  Agreement  not  to  be  Performed  ivithin  a  Year. 

[899]  A  landlord  who  had  demised  premises  for  a  term  of  years  at  £50  a 
year,  agreed  with  his  tenant  to  lay  out  £50  in  making  certain  improve- 
ments upon  them,  the  tenant  undertaking  to  pay  him  an  increased  rent  of  £5  a 
year  during  the  remainder  of  the  term  (of  which  several  years  were  unexpired), 
to  commence  from  the  quarter  preceding  the  completion  ttf  the  work  :  — 

Held,  that  the  landlord,  having  done  the  work,  might  recover  arrears  of  the 
£5  a  year  against  the  tenant,  though  the  agreement  had  not  been  signed  hy 
either  party ;  for  that  it  was  not  a  contract  for  any  interest  in  or  concerning 
lands  within  the  Statute  of  Frauds ;  nor  was  it,  according  to  that  statute,  an 
agreement  "not  to  be  performed  within  <me  year  from  the  making  thereof,"  no 
time  being  fixed  for  the  ])erformance  on  the  part  of  the  landlord. 

Assnni])sit.  The  declaration  stated  tliat  the  defendant  held  a 
messuage  and  premises  as  tenant  thereof  to  the  plaintilt  under  a 
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lease,  for  the  residue  of  a  term,  at  £50  a  year  rent,  and  had  applied 
to  the  plaintiff  to  make  certain  improvements  on  the  said  premises  ; 
and  that  in  consideration  that  the  plaintiff  would  make  the  same  at 
his,  the  plaintiff's  expense,  the  defendant  promised  to  pay  him  the 
yearly  rent  or  sum  of  £5  in  addition  to  the  above-mentioned  annual 
rent  of  X50,  making  together  the  yearly  rent  or  sum  of  £55, 
to  *  commence  on  the  29th  of  September,  1827,  and  to  be  paid  [*  900] 
thenceforth  at  the  days  appointed  in  the  lease  for  payment 
of  the  rent  thereby  reserved.  Averment  that  the  plaintiff  made  the 
improvements  ;  but  that  afterwards,  and  while  the  defendant  con- 
tinued tenant  to  the  plaintiff,  the  said  additional  rent  for  two  years 
and  three  quarters,  amounting  to  £1.3  los.,  was  and  continued  in 
arrear  and  unpaid.  The  second  count  described  the  promise  as 
made  upon  an  executed  consideration,  and  there  were  also  a  count 
on  a  qudntiim  meruit  for  use  and  occupation,  and  the  money 
counts.  Plea,  the  general  issue.  At  the  trial  before  Alderson, 
J.,  at  the  assizes  for  Somersetshire,  in  August,  1S31,  the  following 
facts  appeared :  — 

The  defendant  was  tenant  to  the  plaintiff  of  a  house  and  bake- 
house under  a  lease  for  twenty  years,  commencing  from  the  7th  of 
June,  1822,  at  the  yearly  rent  of  £50,  payable  at  the  usual  quarter 
days.  The  defendant,  being  desirous  of  some  improvements  in  the 
house,  proposed  to  the  plaintiff  in  August  or  September,  1827,  to 
lay  out  £50  on  such  alterations,  which  the  plaintiff  consented 
to  do ;  and  the  defendant  thereupon  undertook  to  pay  him  an 
increased  rent  of  £5  a  year  during  the  remainder  of  the  term,  to 
commence  from  the  quarter  preceding  the  completion  of  the  work. 
A  memorandum  in  writing  was  prepared  to  that  effect,  but  the 
defendant  for  some  reason  refused  to  sign  it.  The  alterations  were 
completed  in  November,  1827,  at  an  expense  of  £55  ;  and  the 
defendant,  after  Christmas,  1827,  paid  the  increased  rent  f(n-  the 
first  quarter,  but  afterwards  refused  to  pay  any  more  than  the  origi- 
nal rent  of  £50.  The  present  action  was  brought  for  the  increased 
rent. 

It  was  o])jected,  on  behalf  of  the  defendant,  that  this 
*  case  came  within  the  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  4,  [*  901] 
which  enacts,  "  that  no  action  shall  be  brought  upon  any 
contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any  inter- 
est in  ox  concerning  them,  or  upon  any  agreement  that  is  not  to  be 
porfdrincd  witliin  the  space  of  one  year  from  the  making  thereof. 


300  CONTKAGT. 


No.  28.  —  DoneUan  v.  Head,  3  Barn.  &  Ad.  901,  902. 


unless  the  agreemciit  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  and  .signed 
by  the  paily  to  l»e  charged  therewith,  or  some  other  person  there- 
unto by  him  Luvfully  authorised;"  and  that  this  was  a  contract  or 
agreement  for  an  interest  in  or  concerning  land,  and  was  in  effect 
a  purchase  of  an  increased  rent.  It  was  also  contended  that  the 
agreement  was  not  to  be  performed  within  a  year,  inasmuch  as  it 
was  to  have  continuance  to  the  end  of  the  lease.  It  was  further 
urged  that  there  was  a  variance  between  the  promise  as  laid  in  the 
declaration,  which  was  to  pay  the  additional  rent  quarterly,  and 
the  promise  proved,  which  it  was  said  was  to  pay  the  rent  of  <£5 
yearly,  to  begin  on  a  particular  quarter  day,  but  not  to  pay  a  rent 
reserved  quarterly.  On  the  part  of  the  plaintiff  it  was  answered 
that  this  was  a  mere  agreement  collateral  to  the  lease,  and  that  it 
came  within  the  principle  of  Holy  v.  Boehiich,  7  Taunt.  157 ;  2 
Mar.sh.  4.33,  17  R.  E.  477  ;  and  on  the  second  point  under  the 
Statute  of  Frauds,  that  the  whole  agreement  on  one  side  was  exe- 
cuted during  the  year,  and  that  therefore  the  clause  cited  did  not 
apply.  On  the  point  of  variance  Alderson,  J.,  was  of  opinion  that 
the  agreement  meant  an  additional  rent  payable  on  the  quarterly 

days  of  the  old  rent.  But  on  the  question  under  the  Stat- 
[*  902]  ute  of  Frauds,  he  thought  that  *  as  the  plaintiff  had  in  his 

declaration  expressly  claimed  this  as  an  additional  yearly 
rent,  there  was  a  distinction  between  Hoby  v.  lioeluch  and  this 
case ;  that  this  was  the  purchase  of  a  rent  issuing  out  of  the 
premises,  and  therefore  within  the  provisions  of  the  Statute  of 
Frauds ;  and  he  nonsuited  the  plaintiff,  with  liberty  to  move  to 
enter  a  verdict  for  him.  A  rule  nisi  was  accordingly  granted. 
On  a  former  day  in  this  term. 

Manning  and  Follett  showed  cause.^  As  to  the  first  point, 
Hohy  V.  Eoehuck  does  not  govern  this  case.  The  question  there 
was  not  put  to  the  Court  upon  the  ground  that  the  purchase  was 
of  "  an  interest  in  or  concerning  lands  "  within  s.  4  of  the  Act :  it 
was  merely  insisted,  that  the  contract  for  an  additional  rent  was, 
in  effect,  a  demise  of  the  new  buildings  erected  by  the  plaintiff; 
and  the  Court  held  that  there  was  no  contract  for  a  rent,  but 
merely  a  collateral  agreement  for  so  much  money  to  be  paid  dur- 
ing the  term.     They  observed  that  it  could  not  have  been  dis- 

1  Before  LiTTLi;i)Ai,K,,  Pakki:,  am!  Taunton,  J.J.  Lord  Tenterden  had  gone  to 
iitteml  the  I'rivv  C-ouiu-il. 
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trained  for.  But  here  the  agreement  is  expres.sly  for  an  increased 
rent,  and  it  is  so  stated  in  the  dedaration.  There  clearly  miglit 
have  been  a  distress  for  it.  This  contract,  then,  would  have  oper- 
ated to  charge  the  land  if  a  written  memorandum  had  been  e.\e- 
cuted.  It  was  equivalent  to  a  new  demise  at  the  rent  of  .£55. 
[Pakke,  J.  Even  if  there  had  been  a  note  in  writing,  would  the 
£55  have  become  a  rent,  unless  the  transaction  had  amounted  to  a 
surrender  of  the  former  term  ?]  It  would  have  had  that  effect. 
Secondly,  this  was  not  an  agreement  to  be  completely  per- 
formed *  within  the  space  of  one  year  from  the  making  [*  903] 
thereof,  and  it  was  therefore  void  for  want  of  a  memoran- 
dum in  writing.  Boydell  v.  Druiamond,  11  East,  142  ;  10  R.  R.  450- 
The  word  agreement  comprehends  what  is  to  be  done  by  both  par- 
ties :  unless  the  promise  of  each  is  to  be  fulfilled  within  a  year, 
there  must  be  a  memorandum  in  writing.  [Pakke,  J.  If  goods 
are  sold,  to  be  delivered  immediately,  or  work  contracted  for,  to  be 
done  in  less  than  a  year,  but  to  be  paid  for  in  fourteen  months,  or 
by  more  than  four  quarterly  instalments,  is  that  a  case  within  the 
statute  ?]  It  is  within  the  policy  of  the  act  as  stated  by  Holt, 
C.  J.,  in  Smith  v.  Wcstall,  1  Ld.  Raym.  316,  viz.  "not  to  trust 
to  the  memory  of  witnesses  for  a  longer  time  than  one  year." 
[Pakke,  J.  In  Braccgirdle  v.  Hetdd,  1  B.  &  Aid.  722;  19  R.  R. 
442,  Abbott,  J.,  takes  the  distinction,  that  in  the  case  of  an  agree- 
ment for  goods  to  be  delivered  by  one  party  in  six;  months,  and  to 
be  paid  for  in  eighteen,  all  that  is  to  be  performed  on  one  side  is 
to  be  done  within  a  year ;  which  was  not  so  in  the  case  then  before 
the  Court.]  It  is  only  assumed  here  that  the  plaintiff's  part  was 
to  be  executed  within  a  year.  [Tauntox,  J.  Unless  the  con- 
trary is  expressly  agreed,  the  statute  does  not  apply,  Fenton  v. 
EiiiUcrs,  3  Burr.  1278.] 

Merewether,  Serjt.,  contra.  In  the  first  place,  this  was  not  a 
contract  giving  any  interest  in  or  concerning  lands.  The  defend- 
ant is  lessee  of  a  house,  and  the  landlord  undertakes,  in  consider- 
ation of  £5  a  year  to  be  paid  during  a  certain  period,  to  improve  it. 
The  case  is  just  the  same  as  if  any  other  person  had  entered  into 
that  engagement.  There  would,  then,  clearly  liave  been  no  new 
interest  created  in  the  land.  And  it  makes  no  difference 
*  that,  in  one  case  or  the  other,  tlie  sum  to  l)e  j^aid  is  called  [*  904] 
rent.  It  is  a  mere  collateral  agreement,  like  that  in  Hohii 
V.  Boehnrl;  7  Taunt.  157;  2  Marsh.  433;  17  R.  R.  477.     X(.  inten- 
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tion  appears  of  superseding  the  original  written  contract;  nor  is  it 
likely  that  these  parties  should  have  contemplated  a  surrender,  by 
which  the  landlord  would  lose  the  covenants  of  the  lease,  and  the 
tenant  his  term  in  the  premises.  As  to  the  second  point,  Boydell 
V.  Druniiiiond,  11  East,  1-12;  10  li.  R.  450,  is  a  very  different  ca.se. 
There,  neither  the  delivery  of  the  work  nor  the  payment  was  to  be 
completed  in  a  year  \  here  the  work  was  actually  finished  on  one 
side  in  less  than  that  period ;  and  it  has  never  been  held  that  in 
such  a  case  the  statute  shall  attach,  and  the  party  performing  his 
contract  lose  his  remedy,  merely  because  he  has  agreed  that  the 
payment  shall  be  postponed  beyond  a  year. 

On  this  last  point,  the  Court  intimated  their  opinion  to  be  in 
favour  of  the  rule ;  as  to  the  other.  Car.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  Littledale,  J., 
who,  after  stating  the  case,  proceeded  as  follows :  — 

We  are  of  opinion  that  the  case  does  not  fall  within  the  Statute 
of  Frauds.  The  most  favourable  words  for  the  defendant  are,  that 
it  is  a  contract  for  an  "  interest  in  or  concerning  land."  But  no 
additional  interest  in  the  land  is  given  to  the  defendant  by  this 
contract ;  for  his  interest  is  the  same  as  before ;  it  is  only  that 
there  are  bricks  and  other  materials  removed  from  the  house, 
and  some  others  substituted  in  their  room.  Then  is 
[*  905]  *  there  any  additional  interest  in  the  land  given  to  the 
landlord  ?  It  is  said  to  be  a  purchase  of  a  rent  of  £5  a 
year  for  the  sum  of  £50,  and  therefore  an  interest  in  or  concerning 
the  land ;  but  though  it  be  called  a  rent  in  the  present  contract 
and  also  a  rent  in  the  declaration,  yet  we  are  of  opinion  that  it  is 
not  rent  in  the  legal  sense  and  understanding  of  the  word  rent ; 
and  that  the  word  is  not  to  be  understood  in  its  legal  sense  either 
in  one  or  the  other.  It  could  not  be  distrained  for,  for  there  is  no 
lease  which  embraces  it ;  the  lease  is  for  £50  a  year,  and  there  is 
no  lease  at  £55.  If  there  be  a  power  of  re-entry  for  non-payment 
of  the  rent,  as  is  probably  the  case,  there  could  be  no  ground  for 
enforcing  it  in  respect  of  the  additional  £5.  The  assignee  of  the 
term  could  not  be  charged  with  the  increased  rent ;  the  assignee 
of  the  reversion  could  not  claim  it,  because  it  is  not  annexed  to 
the  reversion :  if  the  lessor  should  die,  the  rent  of  £50  would  go 
to  his  heir  or  devisee,  but  the  right  to  this  additional  £5  being  a 
mere  matter  of  personal  contract  would  go  to  his  executor.     The 
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only  way  in  which  it  could  be  taken  to  be  rent  would  be  that  this 
contract  creates  a  new  demise  at  an  increased  rent,  and  that  there- 
fore, by  operation  of  law,  the  old  lease  is  surrendered  by  such  new 
demise ;  but  it  could  never  be  supposed  to  be  in  the  contemplation 
either  of  the  landlord  or  the  tenant  that  the  old  lease  should  be  at 
an  end,  and  that  instead  of  it  a  new  lease  should  be  created,  which 
being  only  by  parol  could  only  have  the  effect  of  a  lease  at  will : 
and  as  it  is  quite  improbable  that  such  should  be  the  intention  of 
either  party,  we  think  that  though  the  word  rent  has  been  used, 
it  is  too  much  to  treat  it  as  rent  in  the  technical  strict  meaning  of 
the  term,  and  that  all  that  the  parties  meant  was  a  per- 
sonal contract  to  *  pay  an  additional  £5  a  year ;  and  we  [*  906] 
think  this  case  is  to  be  governed  by  Hohjj  v.  Roebuck  ;  for 
though  the  agreement  there  was  to  pay  ten  per  cent,  upon  the 
money  laid  out,  and  it  was  not  called  rent,  yet  that  was  in  truth 
the  same  thing,  and  it  only  amounted  to  a  collateral  contract. 

As  to  the  contract  not  being  to  be  performed  within  a  year,  we 
think  that  as  the  contract  was  entirely  executed  on  one  side  within 
a  year,  and  as  it  was  the  intention  of  the  parties,  founded  on  a 
reasonable  expectation,  that  it  should  be  so,  the  Statute  of  Frauds 
does  not  extend  to  such  a  case.  In  case  of  a  parol  sale  of  goods,  it 
often  happens  that  they  are  not  to  be  paid  for  in  full  till  after  the 
expiration  of  a  longer  period  of  time  than  a  year ;  and  surely  the 
law  would  not  sanction  a  defence  on  that  ground,  when  the  buyer 
had  had  the  full  benefit  of  the  goods  on  his  part.  In  the  case  of 
Boydell  v.  Drummond  the  contract  was  not  completely  executed 
on  one  side,  and  the  case  was  such  that  in  the  common  course  of 
the  publication  it  was  not  expected  that  it  should  be  completed  in 
a  year. 

With  regard  to  the  variance  as  to  the  time  of  payment  of  the 
rent,  we  think  there  is  no  ground  for  that  objection. 

On  the  whole,  therefore,  we  are  of  opinion  that  the  rule  to  enter 
a  verdict  for  the  plaintiff  should  be  made  absolute. 

Rule  absolute. 

ENGLISH   NOTES. 

In  Cheny  v.  Hemmhuj  (1849),  4  Ex.  G;51,  19  L.  J.  Ex.  03,  it  wa.s 
decided  that  an  agreement  which  is  wholly  performed  by  one  of  the 
parties  within  the  year  is  not  within  the  subsection.  Tliis  case  and 
the  principal  case  of  T>oneU<in  v.  Read  were  both  confirmed  in   SmifJi. 
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V.  Neale  (1857),  2  C.  B.  (X.  S.)  67,  20  L.  J.  C.  P.  143,  wlicre  tlie  defend- 
ant made  a  written  proposal  to  have  a  certain  patent  of  tlie  j)laintiff 
assigned  to  her  (the  defendant)  in  trust  for  a  cliarity.  The  (lefciuhint 
was  to  pay  the  fees  for  renewal  of  the  j)atent,  and  the  j)hiintitt'  was  to  liave 
five  per  cent,  of  the  profits,  provided  the  percentage  did  not  fall  below 
a  minimum  per  annum,  in  which  case  the  plaintiff  could  reclaim  the 
patent.  The  plaintiff  accepted  the  proposal  verbally.  It  was  held 
(1)  that  the  contract  was  not  within  this  subsection,  as  all  that  had  to 
be  done  by  the  plaintiff  could  be  done  within  a  year,  and  there  was  no 
intention  to  postpone  the  performance  beyond  that  time ;  (2)  that  verbal 
acceptance  of  a  written  proposal  constituted  a  sufficient  memorandum  to 
charge  the  proposer.  In  Dobson  v.  Collis  (1856),  1  H.  «Sc  N.  81,  25  L. 
J.  Ex.  267,  there  was  an  agreement  between  A.  and  his  traveller  for 
service  for  twelve  months  from  October,  1854,  but  if  three  months' 
notice  was  not  given  before  the  1st  of  September,  1855,  the  service  was 
to  be  continued  for  another  twelve  months.  It  was  held  that  this  was 
a  contract  not  to  be  performed  within  a  year.  In  Cawthorn  v.  Conlery 
(1863),  13  C.  P..  (X.  S.)  406,  32  L.  J.  C.  P.  152,  a  contract  for  service 
for  a  year  was  entered  into  on  a  Sunday,  the  service  to  commence  from 
the  following  Monday,  which  it  did.  Willes.  J.,  at  the  trial  stated  his . 
opinion  that  a  contract  to  serve  for  twelve  months  from  the  following 
day  was  not  within  the  subsection,  but  he  left  it  to  the  jury  to  say 
whether  a  new  contract  was  not  implied  by  the  i)laintiff,  with  the 
knowledge  and  consent  of  the  defendant,  commencing  the  service  on 
the  jSEonday.  The  jury  found  this  in  the  affirmative,  and  the  Court 
held  that  the  evidence  supported  the  verdict.  The  decision  of  the 
Court  of  Appeal  in  Britain  v.  Bossltcr  (1879),  11  Q.  B.  D.  123,  48  L. 
J.  Ex.  362,  40  L.  T.  240,  27  W.  R.  482,  must  be  considered  to  over- 
rule the  above  dictum  of  Mr.  Justice  Willes.  There  it  was  held  that 
a  contract  made  on  a  Saturday  for  a  year's  service  to  commence  on  the 
following  Monday  was  within  the  section,  and  that  a  fresh  contract 
cannot  be  implied  from  acts  done  in  pursuance  of  such  a  contract.  The 
point  of  distinction  in  Cnv'thovn  v.  Corderij  (supra)  was  the  fact  that 
the  contract  was  entered  into  on  a  Sunday.  The  decision  of  Hawkins, 
J.,  in  Davei/y.  Shannon  (1879),  4  Ex.  D.  81,  48  L.  J.  Ex.  459,  40 
L.  T.  628,  27  W.  R.  599,  that  a  contract  for  partial  restraint  of  trade 
during  the  joint  lives  of  the  plaintiff  and  defendant  was  within  the 
subsection,  must  be  considered  to  be  overruled  by  the  judgments  of  the 
Lords  Justices  of  Appeal,  Esher,  M.  R.,  Lixdley,  L.  J.,  and  BowEX, 
L.  J.,  in  McGregor  v.  McGregor  (1888),  21  Q.  B.  I).  424,  57  L.  J.  Q. 
B.  591,  37  W.  R.  45. 

Further  illustrations  of  the  princiide  are  furnished  l)y  Knon-lniann  v. 
Blnrtt  (1873),  L.  R.,  9  Ex.  1,  43  L.  J.  Ex.  15,  29  L.  T.  462,  22  AV.  R. 
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77;  Banks  v.  Crosshoid  (1874),  L.  R.,  10  Q.  B.  97,  44  L.  J.  M.  C.  8, 
32  L.  T.  226,  23  W.  R.414;  and  Eoans  v.  Hoair  (1892),  1892,  1  Q.  B. 
593,  61  L.  J.  Q.  B.  470,  m  L.  T.  345,  40  W.  R.  442. 

In  Birch  V.  Lord  Liverpool  (1829),  9  B.  &  C.  392,  it  was  decidfJ 
that  a  condition  of  defeasance  which  may  happen  at  any  time  does  not 
take  out  of  the  statute  a  contract,  the  performance  of  which  is  fixed  for 
two  years. 

AMERICAN   NOTES. 

The  first  principal  case  is  thoroughly  accepted  in  this  country.  JNIr.  Lawsou 
cites  both,  and  carefully  classifies  the  cases  (Contracts,  §  74).  In  respect  to 
the  second  there  is  some  conflict. 

The  doctrine  of  Peter  v.  Compton  is  adopted  in  Lynn  v.  King,  11  ^Nletcalf 
(Mass.),  411 ;  4.5  Am.  Dec.  219  ;  Worthy  v:  Jones,  11  Gray  (Mass.),  170;  71  Am. 
Dec.  696  ;  Blanding  v.  Sargent,  33  New  Hampshire,  239 ;  C)(i  Am.  Dec.  720  ; 
Moore  v.  Fox,  10  Johnson  (New  York),  244 ;  6  Am.  Dec.  338  ;  Linscott  v.  Mcln- 
tire,  15  Maine,  201 ;  33  Am.  Dec.  602  ;  Gadsden  v.  Lance,  1  McMullan  Ecputy 
(So.  Car.),  87  ;  37  Am.  Dec.  548,  citing  Peter  v.  Compton  ;  Horner  v.  Frazier,  65 
Maryland,  1 ;  Kent  v.  Kent,  62  New  Yoik,  560 ;  20  Am.  Rep.  502 ;  Fraser  v.  Gates, 
1 18  Illinois,  99  ;  McPherson  v.  Cox,  96  United  States,  404.  As,  for  example,  a 
promise  to  pay  for  work  on  the  death  of  the  eniployer;  Kent  v.  Kent,  supra; 
or  to  pay  for  past  services  by  will ;  Jdson  v.  Gilbert,  26  Wisconsin,  637 ;  7  Am. 
Rep.  100  (citing  Peter  v.  Compton,  and  observing  that  there  are  no  decisions 
to  the  contrary).  So  of  a  contract  for  services  for  a  year  to  begin  the  next 
day.  Dickson  v.  Frishee,  52  Alabama,  165;  23  Am.  Rep.  565.  See  also  Warren 
Chemical,  cVc.  Co.  v.  Holbrook,  118  New  York,  586  ;  16  Am.  St.  Rep.  788 ;  Thomas 
V.  Armstrong,  86  Yirginia,  323;  5  Lawyers'  Rep.  Annotated,  529;  Brown  v. 
Throop,  59  Connecticut,  596;  13  Lawyers'  Rep.  Annotated,  646;  Arkansas, 
^c.  R.  Co.  v.  Whitley,  54  Arkansas,  199;  11  Lawyers'  Rep.  Annotated,  621. 

The  doctrine  of  Donellan  v.  Read  finds  support  in  Blanding  v.  Sargent,  33 
New  Hampshire,  239  ;  66  Am.  Dec.  720  ;  Smalley  v.  Greene,  52  Iowa,  241  ;  35 
Am.  Rep.  267  (citing  Donellan  v.  Read) ;  McClellan  v.  Sanford,  26  Wisconsin, 
595;  Wolke\.  Fleming,  103  Indiana,  110;  Jones  v.  Hardesty,  10  Gill  &  John- 
son (Maryland),  404;  32  Am.  Dec.  180;  Berry -v.  Doremus,  30  New  Jersey 
Law,  399;  Holbrook  v.  Armstrong,  10  ]\Iaine,  31  ;  Dant  v.  Head,  90  Kentucky, 
255;  29  Am.  St.  Rep.  369;  Sheehy  v.  Adarene,  41  Vermont.  .541;  98  Am. 
Dec.  623,  citing  both  principal  cases. 

The  statute  has  no  application  to  a  contract  fully  performed  by  one  party 
although  not  to  be  performed  by  the  other  within  a  year.  Dant  v.  Head, 
supra,  and  cases  cited  therein;  Washburn  v.  Dosch,  C)S  Wisconsin,  436  ;  60  Am. 
Rep.  873 ;  Smalley  v.  Greene,  supra. 

Other  cases  hold,  in  respect  to  an  executory  contract,  that  if  the  promise 
of  either  is  not  capable  of  performance  within  a  year,  it  is  within  the  statute. 
Whipple  V.  Parker,  29  Michigan,  375;  Frary  v.  Sterling,  99  Massachusetts,  461 ; 
Pierce  v.  Paine,  28  Vermont,  34  (pronounced  in  Whipple  v.  Parke?;  supra,  to 
be  "the  clearest  and  ablest  exposition  of  the  whole  subject  to  be  found 
in  any  one  decision ")  ;  Montague  v.  Garnett,  3  Bush  (Kentucky),  297 ; 
VOL.  VI.  —20 
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Broadwcll  v.  Getman,  2  Deuio  (New  York),  87.  In  the  last  case  the  Court 
cited  Donellan  v.  Read,  and  acknowledging  that  its  principle  "has  no  ap- 
plication to  the  present  case,"  ad<led  obiter:  "But  I  would  not  be  under- 
stood as  yielding  my  assent  to  the  i)riiiciple  stated.  It  seems  to  nie  in  plain 
violation  of  the  statute.  Every  verbal  contract  which  is  not  to  be  performed 
in  a  year  from  the  making  thereof  is  declared  to  be  void.  Although  the 
terms  of  tlie  agreement  may  require  full  performance  on  one  side  within  a 
year.  I  do  not  see  how  this  can  exclude  it  from  the  statute,  tlie  other  side 
being  incapable  of  execution  until  after  the  year  has  elapsed.  The  agreement 
is  entire,  and  if  it  cannot  be  executed  fully,  on  both  sides,  within  the  year,  I 
think  it  is  void.  What  difference  does  it  make  that  one  party  can,  while  tfie 
other  cannot,  complete  the  contract  within  the  year  ?  Such  an  agreement  is 
not  in  terms  excepted  from  the  statute,  and  the  reason  for  the  enactment 
applies  to  it  with  full  force."  The  same  view  is  taken  on  a  very  learned 
examination,  in  Marcy  v.  Marcy,  9  Allen  (Mass.),  8,  a.  p.  1864.  Bigelow,  C.  J., 
observes  :  "  It  is  immaterial  that  performance  by  one  party  of  his  part  of  the 
contract  is  to  be  complete  within  the  prescribed  period.  It  is  none  the  less 
on  that  account  a  part  of  the  original  agreement.  Xor  can  it  be  properly 
said  that  an  agreement,  if  the  word  is  used  as  applicable  to  the  subject-matter 
of  a  contract  consisting  of  mutual  obligations,  is  performed  within  a  year, 
when  it  has  been  fulfilled  by  one  side  only ;  such  a  conclusion  would  seem  to 
involve  the  absurdity  expressed  in  the  language  of  a  learned  Judge  :  '  It  can- 
not be  said  that  an  agreement  is  performed  when  a  great  part  of  it  remains 
unperformed;  in  other  words,  that  part  performance  is  performance.'  In  the 
sense  then  of  a  mutual  contract,  importing  reciprocity  of  obligation  by  which 
two  parties  are  bound,  an  agreement  is  required  to  be  in  writing  if  the  under- 
taking of  either  party  is  not  to  be  fulfilled  within  the  year.  But  in  the  more 
restricted  meaning  of  the  word,  as  signifying  the  promise  or  contract  of  one 
party  only,  it  would  seem  to  be  equally  clear  that  it  would  apply  to  and 
include  every  stipulation  the  performance  of  which  is  to  be  postponed  beyond 
the  expiration  of  a  year."  The  Court  point  out  that  although  the  English 
doctrine  is  different,  yet,  "  Smith,  in  his  note  to  Peter  v.  Compton,  directly 
impiigns  it,  and  asserts  that  the  doctrine  is  inconsistent  with  that  held  in  the 
earlier  cases  ;  "  that  Coltmax  and  Maule,  JJ.,  hesitate  about  accepting  it; 
that  Browne  in  his  treatise  on  the  Statute  of  Frauds,  expresses  a  doubt  as  to 
its  soundness ;  and  adds  that  "  the  subject  has  never  been  fully  discussed  in 
England."  One  reason  for  this  may  be  that  in  every  case  in  which  the  ques- 
tion has  been  presented,  the  stipulation  sought  to  be  enforced  has  been  for 
the  payment  of  a  money  consideration,  where  the  defendant  has  received  the 
full  benefit  of  the  performance  of  the  contract  by  the  plaintiff.  In  all  these 
cases  a  count  in  indehitatufi  assumpsit  has  been  inserted  in  the  declaration,  so 
that  the  plaintiff  would  be  entitled  to  recover  the  value  of  the  executed  con- 
sideration, although  the  contract  itself  might  be  within  the  statute.  Indeed 
it  may  still  be  an  open  question  whether  any  case  in  England  goes  further 
than  to  hold  that  a  party  may  recover  the  value  of  a  consideration  of  which 
the  defendant  has  received  the  benefit. 

Donellan  v.  Read,  and  Cherry  v.  Hemming,  4  Exch.  631,  ai'e  cited  and  approved 
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in  Smalley  v.  Greene,  supra.  In  Washburn  v.  DoscJi,  supra,  the  Court  said  : 
"  Several  years  ago,  and  after  mature  deliberation,  this  Court  concluded  to 
follow  the  rule  sanctioned  in  England  and  several  of  our  sister  States,  insteail 
of  the  one  adopted  in  New  York  and  some  of  the  New  England  States."  In 
Dant  V.  Head,  supra,  the  Court  observe  :  "  In  fact,  tlie  statute  applies  to 
agreements  that  are  wholly  executory ;  and  one  which  has  been  performed 
by  one  of  the  parties  within  a  year  is  to  that  extent  executed,  and  cannot  with 
propriety  be  called  an  agreement  to  be  jierformed  within  a  year."  In  Slieeliif 
V.  Atlarene,  supra,  the  Court  say  :  "  I>ooking  to  the  reason  of  the  law,  under 
the  statute,  this  case  stands  for  the  same  consideration  as  any  case  in  which 
the  cause  of  action  should  arise  from  the  breach  of  an  agreement  which  had 
no  relation  to  the  Statute  of  Frauds.  Upon  the  occurring  of  such  breach, 
the  right  of  action  would  be  perfected ;  but  the  party  would  be  at  liberty  to 
delay  bringing  his  suit  to  the  last  hour  allowed  by  the  Statute  of  Limitations 
without  affecting  the  right  to  maintain  the  action.  The  purpose  of  the  Statute 
of  Frauds  is  to  provide  for  a  class  of  cases  in  which  there  cannot  be  an  action- 
able breach  within  the  specified  time.  That  class  embraces  only  agreements 
that  are  not  to  be  performed  within  a  year.  Such  agreements  as  may  be 
wholly  broken  within  the  year,  and  thereby  give  a  cause  of  action  for  such 
complete  breach,  do  not  fall  within  either  the  letter  or  the  reason  of  the 
statute."  "  It  is  proper  further  to  remark  that  in  all  the  cases  where 
the  agreement  has  been  held  to  be  within  the  statute,  the  action  was  for  the 
breach  of  that  side  of  the  contract  that  was  not  to  be  performed  within  the 
year." 

An  oral  contract  for  services  not  to  be  completed  in  a  year  is  void,  although 
made  subject  to  determination  sooner  on  the  happening  of  a  certain  event. 
Meyer  v.  Roberts,  46  Arkansas,  80  ;  55  Am.  Rep.  567,  citing  Peter  v.  Compton. 


No.  29.  — LUDLOW  (MAYOR,  &c.)  v.  CHARLTON. 
(EXCH.  1840.) 

No.  30.  — SOUTH  OF  IRELAND  COLLIERY  COMPANY  v. 

WADDLE. 

(c.  p.  1868  &  EX.  CH.  1869.) 

RULE. 

Generally,  corporations  Ccan  contract  only  under  their 
common  seal  ;  but  commercial  corporations  may,  for  the 
purposes  for  which  they  are  incorporated,  contract  by  their 
agents  without  seal. 
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Ludlow  (Mayor,  &c.)  v.  Charlton. 

6  M.  &  W.  815-824  (s.  C.  8  C.  &  P.  242  ;  4  Jur.  657  ;  10  L.  J.  C.  P.  75). 

Corporation.  —  Contract  under  Seal. 

[815]       A  municipal  corpdration  cauuot  enter  into  a  contract  to  pay  a  sum  of 
money  out  of  the  corporate  funds  for  tlie  making  of  improvements  within 
the  borough,  except  under  the  common  seal. 

Covenaiit.  —  The  declaration  stated  a  demise  dated  the  2oth  day 
of  March,  1820,  by  the  bailiffs,  burgesses,  and  commonalty  of  the 
borough  of  Ludlow,  of  certain  lands  called  the  Foldgate  Parm,  to 
the  defendant,  for  a  term  of  twenty-one  years,  at  a  yearly  rent  of 
£150,  and  a  covenant  by  the  defendant  for  payment  of  such  rent. 
Breach,  in  nonpayment  of  arieais  of  rent,  to  the  amount  of  £375 
13s.  5d.  Pleas,  1st,  payment;  2ndly,  a  set-off  for  £500,  agreed 
to  be  paid  by  the  corporation  to  the  defendant,  for  pulling  down 
and  altering  the  site  of  a  house  called  the  Charlton  Arms,  in  the 
town  of  Ludlow,  and  for  alteiing  a  roadway  there,  and  also  for 
work,  labour,  and  materials,  and  for  money  lent;  3rdly,  a  special 
plea,  stating  in  suljstance  that  it  was  agreed  between  the  ohl 
corporation  of  Ludlow  (before  the  passing  of  the  5  &  6  Will.  IV. 
c.  76),  and  the  defendant,  that  the  defendant  should  alter  the 
situation  of  the  Charlton  Arms,  and  should  be  paid  by  them  the 
sum  of  £500  for  making  such  alterations,  which  should  be  set 
against  the  rent  payable  by  the  defendant  to  the  corporation ;  and 
the  plea  then  w^ent  on  to  aver,  that  the  defendant  had  made  the 
alterations  accordingly.  Keplications,  taking  issue  on  each  of  the 
pleas. 

At  the  trial  before  Gurxey,  B.  ,  at  the  last  Shrewsbury 
[*816]  *  Summer  Assizes,  1839,  the  defendant  offered  in  evidence 
the  following  resolution,  entered  in  the  corporation  books 
at  a  meeting  of  the  old  corporation  :  — 

"28th  October,  18.35. 

"  Resolved  —  That  £500  be  paid  to  Mr.  Charlton,  to  alter  the 
Charlton  Arms  according  to  the  plan  produced  by  Mr.  Atkins,  if 
he  will  give  his  consent  to  the  alteration. 

"  Ml.  Charlton  then  addressed  the  meeting,  and  stated  that  lie 
had  no  (jbjection  to  the  Charlton  Arms  Inn  being  altered  according 
to  the  plan  produced,  and  on  receiving  £50  to  alter  the  present  road 


R.  C.  VOL.  YI.]  SECT.  IV. — STATUTE    OF    FRAUDS.  309 

No.  29.  —Ludlow  (Mayor,  &,c.)  v.  Charlton,  6  M.  &  W.  816,  817. 

to  the   stables,    if  Mr.    Stead   tliouglit    that  such   sum  wouhl   be 
necessary  to  make  a  convenient  approach  to  the  stables. 

"  The  thanks  of  the  meeting  were  then  given  to  Mr.  Charlton, 
for  the  readiness  he  has  shown  to  accommodate  the  public.  " 

The  plaintiff's  counsel  objected  to  the  reading  of  this  entiy,  on 
the  ground  that  it  ought  to  have  been  stamped  as  an  agreement. 
The  learned  Judge  received  the  evidence,  subject  to  the  objection. 
It  was  proved  also  that  the  defendant  had  made  the  alterations  agreed 
on,  at  the  Charlton  Arms  and  in  the  road,  which  were  finished  early 
in  the  year  1836,  and  that  the  expense  of  them  exceeded  £500. 
The  learned  Judge,  in  summing  up,,  expressed  his  opinion  that  the 
third  plea  was  not  proved,  and  left  it  to  the  jury,  upon  the  second 
issue,  to  say  whether  there  was  an  agreement  between  tlie  old 
corporation  and  the  defendant,  whereby  they  agreed  to  pay  the 
defendant  the  sum  of  £500  to  alter  the  Charlton  Arms,  and 
whether  the  defendant  had  performed  the  agreement  on  his  part. 
The  jury  found  these  questions  in  the  aftirmative ;  and  the  learned 
Judge  then  directed  a  verdict  to  be  entered  for  the  plain- 
tiffs for  £300  (the  balance  of  rent  in  *arrear,  after  de-  [*817] 
ducting  payments  proved  by  the  defendant),  giving  the 
defendant  leave  to  move  to  enter  a  verdict  for  him  on  the  second 
issue,  if  the  Court  should  be  of  o[)inion  that  the  entry  in  the 
corporation  book  did  not  require  a  stamp. 

In  Michaelmas  Term,  Talfourd,  Serjt. ,  obtained  a  rule  nisi 
accordingly;  against  which,  in  Easter  Term  last, 

Ludlow,  Serjt.  (Whateley  with  him),  showed  cause.  —  [The 
argument  on  the  question  as  to  the  stamp  is  omitted,  as  the  judg- 
ment of  the  Court  turned  on  another  point.]  Assuming  that  there 
was  evidence  of  a  contract  l)et\veen  the  old  corporation  and  the 
defendant,  it  was  invalid,  not  l)eing  under  tlie  corporation  seal. 
It  is  clear  law,  according  to  all  the  authorities,  that  a  corporation 
cannot  bind  itself  by  a  contract  which  is  to  have  the  effect  of 
vesting  or  devesting  corporation  property,  except  under  its  com- 
mon seal.  1  Black.  Comm.  475;  Com.  Dig.,  "  Franchise,"  (F)  12, 
13,  14;  Bac.  Abr.  "Corporation,"  (E)  3;  Wilmott  v.  Coventry,  1 
Y.  &  C.  518.  It  is  laid  down,  indeed,  in  the  books,  that  certain 
small  insignificant  acts,  not  affecting  the  revenues  of  the  corpora- 
tion, may  be  done  by  the  head  alone,  without  using  tlic  common 
s.^il  ;    .such   as  ap])ointing   a   butler,    cook,    or    baililf.      Carcii    v 
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Matthews,  1  Salk.  191;  Smith  v.  Birmiiujliain.  Gas  Liyht  ('<i., 
1  Ad.  &  E.  526;  ?>  Nev.  &  M.  771.  The  only  other  exception  to 
the  general  rule  is  in  cases  where  the  legislature  has  invested 
particular  officers  of  trading  corporations  with  the  power  of  draw- 
ing bills  in  the  name  of  the  entire  body.  Slark  v.  Hiylujate 
Archway  Co.,  5  Taunt.  792;  BroughtoiiY.  Manchester  Waterworks 
Co.,  3  B.  &  Aid.  1.  In  this  case,  the  contract  devests  a  consid- 
erable interest  out  of  the  corporation.  [Parke,  B.  I 
[*  818]  doubt  *  whether  any  case  has  gone  so  far  as  to  show  that  a 
corporation  can  bind  itself  by  such  a  contract  as  this,  not 
under  seal.  The  old  cases  permitted  it  as  to  certain  small  things, 
which  must  of  necessity  be  done  without  that  formality,  and  this 
exception  has  been  extended  by  the  modern  cases  to  things  wliicli 
the  corporation,  by  the  nature  of  its  constitution,  must  do  to  cany 
on  its  concerns :  but  that  principle  does  not  apply  to  the  case  of 
a  municipal  corporation ;  it  cannot  be  necessary  for  the  purposes 
of  its  constitution,  that  it  should  part  with  so  much  of  its  prop- 
erty. The  cases  decided  in  the  Court  of  King's  Bench,  Beverley  v. 
Lincoln  Gas  Co.,  6  Ad.  &  E.  829;  Church  v.  Imperial  Gas  Co., 
6  Ad.  &  E.  846,  have  broken  in  upon  the  old  law,  but  not  to 
this  extent.  The  American  law  has  entirely  abrogated  the  old 
doctrine,^  but  we  have  not]  —  The  Court  then  called  on  — 

Talfourd,  Serjt. ,  and  E.  V.  Richards,  to  support  the  rule.  — 
The  distinction  on  this  subject  is  between  contracts  executed  and 
executory.  A  corporation  cannot  be  sued  on  an  executory  con- 
tract, unless  it  were  entered  into  by  an  instrument  executed  under 
the  common  seal ;  but  where  the  contract  has  been  actually  exe- 
cuted, and  the  corporation  has  enjoyed  the  benefit  of  the  consid- 
eration for  it,  an  implied  assumpsit  arises  against  them.  East 
London  Water  Works  Co.  v.  Bailey,  4  Bing.  283 ;  12  Moore, 
533;  5  L.  J.  (N.  S.)  C.  P.  175  ;  Mayor  of  Stafford  v.  Till,  4  Bing. 
75 ;  Mayor  of  Carmarthen  v.  Lewis,  6  C.  &  P.  608.  Suppose, 
instead  of  agreeing  with  Mr.  Charlton,  the  corporation  had  con- 
tracted by  parol  with  a  road  contractor  who  did  the  work,  —  could 
he  not  have  sued  them  in  assumpsit  ?  In  the  case  last  cited,  the 
subject  of  the  action  was  tolls,  —  things  incorporeal,  which  could 
not  properly  be  let  at  all  without  deed ;  yet  the  benefit  of 
[*  819]  the  parol  demise  having  been  enjoyed  by  the  *  defendant, 
they  were  held  to  be  recoverable  in  assumpsit.      The  law 

'  See  Story's  Commentaries  on  the  Law  of  Agency,  pp.  45,  40. 
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on  this  subject  has  been  much  relaxed  since  BLackstone's  work 
was  written,  and  exceptions  have  been  introduced  quite  beside  the 
old  notion  of  small  insignificant  matters,  which  must  be  done  in 
haste.  Where  is  the  line  to  be  drawn  between  important  and 
unimportant  acts  ?  is  it  to  vary  with  the  wealth  and  greatness  of 
the  corporation  ?  There  are,  indeed,  cases  where  trading  corpora- 
tions have  even  been  held  sualjle  on  executory  contracts.  Church 
V.  Imperial  Gas  Light  Company,  6  Ad.  &  E.  846 ;  3  N.  &  P.  35. 
[Alderson,  B.  Those  are  cases  in  which  the  corporation  is  called 
into  existence  solely  for  the  purpose  of  trading.  The  case  of 
Taylor  v.  The  Dulwich  Hosintal,  1  P.  Wms.  655,  is  an  authority 
against  the  general  proposition  you  contend  for.  Is  not  this 
a  contract  binding  the  corporation  to  pay  money  out  of  their 
revenues  ?]  So  would  every  contract  of  every  kind.  The  argu- 
ment for  the  plaintiffs  would  go  to  this,  that  in  no  case  could 
repairs,  however  trifling,  be  done  for  a  corporation,  unless  the 
order  or  contract  were  inider  seal.  The  solution  of  the  difficulty 
appears  to  be  contained  in  the  observation  of  Coleridge,  J.,  in 
Church  V.  Irii'perial  Gas  Light  Convpany,  6  Ad.  &  E.  853  :  "  The 
truth  seems  to  be,  that  the  rule  on  this  suljject  has  been  relaxed, 
in  consequence  of  the  necessity  produced  by  changes  in  the  cir- 
cumstances of  the  times.  It  is  difficult  to  reconcile  all  the 
decisions  with  strict  legal  principles. "  Actions  may  be  main- 
tained against  a  board  of  guardians.  [Eolfe,  B.  They  are  only 
corporations  for  particular  purposes.  The  cases  in  which  it  has 
been  said  that  a  cook  or  butler  need  not  be  appointed  under  the 
common  seal,  rest  on  a  fiction  that  some  individual  has  been 
duly  authorized  to  make  contracts  of  that  nature  on  l)ehalf  of  the 
corporation.]  Car.  adv.  viilt. 

*In  this  term,  the  judgment  of  the  Court  was  delivered  [*  820] 
by- 

Polfe,  B.  The  principal  point  on  which  we  reserved  our 
judgment  in  this  case,  was  as  to  the  right  of  the  defendant  to  set 
off  a  sum  of  money,  alleged  to  be  due  to  him  from  the  plaintiffs, 
against  their  demand  for  rent  sought  to  be  recovered  in  this  action. 
It  appeared  at  the  trial,  that,  after  the  rent  in  question  had  be- 
come due  from  the  defendant  to  the  corporation,  a  resolution  was 
entered  into  at  a  corporate  meeting,  hoi  den  soon  after  the  passing 
of  the   Municipal   Peform  Ai-t,   wliereby  it  was  resolved,   that  a 
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sum  of  £500  .sIkjuUI  be  paid  to  the  defendant,  in  consideration  of 
certain  improvements  to  be  made  by  him  in  altering  the  Charlton 
Arms  Inn.  To  this  resolution  the  defendant,  who  was  present, 
assented,  and  a  memorandum  of  such  assent  was  duly  entered  in 
the  books  of  the  corporation.  The  defendant  has  since  made  the 
proposed  alterations,  and  he  now  seeks  to  set  off  the  £500  against 
the  sum  due  for  rent. 

Whether  the  resolution  of  the  corporation  required  a  stamp  as 
an  agreement,  or  as  evidence  of  it,  was  one  point  reserved  by  my 
Brotlier  Gukney,  and  discussed  at  the  bar. 

It  becomes  unnecessary  to  decide  that  point ;  because  we  are  of 
opinion  that,  if  the  agreement  be  taken  to  have  been  duly  proved, 
the  defendant  has  no  right  to  make  such  a  set-ofi';  and  we  come 
to  this  conclusion  upon  grounds  wholly  independent  of  any  con- 
siderations arising  from  the  Municipal  Iteform  Act.  The  alleged 
contract  between  the  corporation  and  the  defendant  is  not  founded 
on  deed,  but  rests  wholly  on  what  is  to  be  found  in  the  corporate 
books ;  and  we  are  of  opinion  that  such  a  contract  does  not  bind 
the  corporation. 

The  rule  of  law  on  this  subject,  as  laid  down  in  all  the 
old  authorities,  is,  that  a  corporation  can  only  bind  itself  by 
deed.  See  Comyns'  Digest,  tit.  "franchise,"  (F)  12,  13, 
[*  821]  *and  the  authorities  there  referred  to.  Tlie  exceptions 
pointed  out  rather  confirm  than  impeach  the  rule.  A  cor- 
poration, it  is  said,  which  has  a  head,  may  give  a  personal  com- 
mand, and  do  small  acts  ;  as  it  may  retain  a  servant.  It  may 
authorize  another  to  drive  away  cattle  damafjc  feasant,  or  make  a 
distress,  or  the  like.  These  are  all  matters  so  constantly  recur- 
ring, or  of  so  small  importance,  or  so  little  admitting  of  delay, 
that,  to  require  in  every  such  case  the  previous  affixing  of  the 
seal,  would  be  greatly  to  obstruct  the  every-day  ordinary  con- 
venience of  tlie  body  corporate,  without  any  adecjuate  (ibject.  In 
.^ueh  matters,  the  head  of  the  corporation  seems,  from  the  earliest 
time,  to  have  been  considered  as  delegated  by  the  rest  of  the 
members  to  act  for  them. 

In  modern  times  a  new  class  of  exceptions  has  arisen.  Corpo- 
rations have  of  late  been  established,  sometimes  by  Royal  Charter, 
more  frequently  by  Act  of  Parliament,  for  the  purpose  of  carrying 
on  trading  speculations ;  and  where  the  nature  of  their  constitu- 
tion  has  l)een  such  as  to  render  tlie  drawinrr  of  bills,  or  the  con- 
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stant  making  of  any  particular  sort  of  contracts  necessary  for  the 
purposes  of  the  corporation,  there  the  Courts  have  hehl  that  they 
would  imply  in  those  who  are,  according  to  tlie  provisions  of  the 
Charter  or  Act  of  Parliament,  carrying  on  the  corporation  concerns, 
an  authority  to  do  those  acts,  without  which  the  corporation  could 
not  subsist.  This  principle  will  fully  warrant  the  recent  decision 
of  the  Court  of  Queen's  Bench,  in  Bcverlci/  v.  Lincolii  Gas  Li'jlit 
and  Coke  Gompuny,  6  Ad.  &  El.  829. 

The  present  case,  however,  was  argued  at  the  har,  as  if,  by  the 
decision  in  that  last  case,  the  old  rule  of  law  was  to  be  considered 
as  exploded,  and  as  if,  in  all  cases  of  executed  contracts,  corpora- 
tions were  to  be  deemed  bound  in  the  -same  manner  as  individuals. 
But  this  would  be  pressing  the  decision  in  question  far  beyond  its 
legitimate  consequences ;  and  that  the  Court  of  Queen's 
Bench  had -no  such  *  meaning,  is  plain  from  the  subse-  [*  822] 
quent  case  of  Church  v.  Imperial  Gas  Light  Compann, 
6  Ad.  &  El.  846.  Lord  Denman,  in  delivering  the  judgment  of 
the  Court  in  that  case,  says,  (p.  861),  "  The  general  rule  of  law  is, 
that  a  corporation  contracts  under  its  common  seal :  as  a  general 
rule,  it  is  only  in  that  way  that  a  corporation  can  express  its  will, 
or  do  any  act.  That  general  rule,  however,  has,  from  the  earliest 
traceable  periods,  been  subject  to  exceptions,  the  decisions  as  to 
which  furnish  the  principle  on  which  they  have  been  established, 
and  are  instances  illustrating  its  application,  but  are  not  to  l)e 
taken  as  so  prescribing  in  terms  the  exact  limit  that  a  merely  cir- 
cumstantial difference  is  to  exclude  from  the  exception. .  This  prin- 
ciple appears  to  be  convenience,  amounting  almost  to  necessity. 
Wherever  to  hold  the  rule  applicable  would  occasion  very  great 
inconvenience,  or  tend  to  defeat  the  very  object  for  which 
the  corporation  was  created,  the  exception  has  prevaih*d ;  hence 
the  retainer  by  parol  of  an  inferior  servant,  the  doing  of  acts  very 
frequently  recurring,  or  too  insignificant  to  be  worth  the  trouble 
of  affixing  the  comnuui  seal,  are  established  exceptions  ;  on  the 
same  principle  stands  the  power  of  accepting  bills  of  exchange, 
and  issuing  promissory  notes,  by  companies  incorporated  for  the 
purposes  of  trade,  witli  tlie  rights  and  liabilities  consequent 
thereon. " 

To  every  word  of  this  we  entirely  sidjscribe,  and,  applying  the 
language  of  Lord  Denmax  to  the  present  case,  it  is  quite  clear  that 
there  was  nothing  to  enable  tlie  corporatitm  of  Ludlow  to  contract 
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with  the  defendant   otherwise   than   in   the  ordinary  mode,  under 
the  corporate  seal. 

In  contracting  without  a  seal,  there  was  no  paramount  con- 
venience so  great  as  to  amount  almost  to  necessity.  To  have 
required  a  seal  would  certainly  not  have  tended  to  defeat  the 
object  for  which  the  corporation  was  formed,  nor  was  the  subject- 
matter  of  the  contract  one  either  of  fre(|uent  ordinary  occurrence, 

or  of  urgency  admitting  no  delay. 
[*  823]       *  Before  dismissing  this  case,  we  feel  ourselves  called 

upon  to  say,  that  the  rule  of  law  requiring  contracts 
entered  into  by  corporations  to  be  generally  entered  into  under 
seal,  and  not  by  parol,  appears  to  us  to  be  one  by  no  means  of  a 
merely  technical  nature  or  which  it  would  be  at  all  safe  to  relax, 
except  in  cases  warranted  by  the  principles  to  which  we  have 
already  adverted.  The  seal  is  required,  as  authenticating  the 
concuiTence  of  the  whole  body  corporate.  If  the  Legislature,  in 
erecting  a  body  corporate,  invest  any  member  of  it,  either  ex- 
pressly or  impliedly,  with  authority  to  bind  the  whole  body  by 
his  mere  signature,  or  otherwise,  then,  undoubtedly,  the  adding 
a  seal  would  be  matter  purely  of  f()rm,  and  not  of  substance. 
Every  one  becoming  a  member  of  such  a  corporation  knows  that 
he  is  liable  to  be  bound  in  his  corporate  character,  by  such  an  act ; 
and  persons  dealing  with  the  corporation  know,  that  by  such  an 
act  the  body  will  be  bound.  But  in  other  cases,  the  seal  is  the 
only  authentic  evidence  of  what  the  corporation  has  done,  or 
agreed  to  do.  The  resolution  of  a  meeting,  however  numerously 
attended,  is,  after  all,  not  the  act  of  the  whole  body.  Every 
member  knows  he  is  bound  l;)y  what  is  done  under  the  corporate 
seal,  and  by  nothing  else.  It  is  a  great  mistake,  therefore,  to 
speak  of  the  necessity  for  a  seal,  as  a  relic  of  ignorant  times.  It 
is  no  such  thing :  either  a  seal,  or  some  substitute  for  a  seal, 
which  by  law  shall  be  taken  as  conclusively  evidencing  the  sense 
of  the  whole  body  corporate,  is  a  necessity  inherent  in  the  very 
nature  of  a  corporation ;  and  the  attempt  to  get  rid  of  the  old 
doctrine,  by  treating  as  valid  contracts  made  with  particular  mem- 
bers, and  which  do  not  come  within  the  exceptions  to  which  we 
have  adverted,  might  be  productive  of  great  inconvenience. 

We  have  made  these  remarks,  in  consequence  of  the  very  great 
length  to  which  some  of  the  arguments  addressed  to  us,  as  to 
alhjwing  corporations  to  contract  otlierwise  than  under  seal,  would 
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go.      The  case,    however,  under  di.scussioii  *  does  not  call    [*  824] 
oil  US  to  do  more  than  say,  that  none  of  the  authorities  war- 
rant us  in  giving  effect  to  the  resolutitm  relied  on  by  the  defend- 
ant, and  consequently  the  rule  nisi  for  setting  aside  the  verdict 
must  be  discharged.  Bule  disckarjcd. 


South   of  Ireland   Colliery   Company  v.  Waddle. 

L.  R.,  3  C.  P.  463;  4  C.  P.  617,  618(s.  C..37  L.  J.  C.  P.  211  ;  38  L.  J.C.  P.  338  ;  18  L.  T. 
405  ;  16  W.  R.  756 ;  17  W.  R,  896). 

Trading  Corporation.  —  Contract  not  Under  Seal. 

Whether  a  trading  corporation  can  contract  without  seal  or  not,  depends,  [463] 
not  upon  the  magnitude  or  tlie  insignificance  of  the  subject-matter,  but 
upon  whether  or  not  the  contract  be  for  a  {)urpose  connected  with  the  objects  of 
the  incorporation 

A  company  incorporated  under  the  Companies  Act,  1862,  for  the  working  of 
collieries,  contracted  with  an  engineer  for  tlie  erection  of  a  pumping-engine  and 
machinery  for  that  purpose,  and  paid  him  part  of  the  price.  In  an  action  by  the 
company  against  the  engineer  for  a  breach  of  contract  in  refusing  to  deliver  the 
engine  and  machinery  :  — 

Held,  that  the  action  was  maintainable,  though  the  contract  was  not  under 
seal. 

By  the  articles  of  association  of  the  company  it  was  provided  that  the  business 
thereof  should  be  carried  on  under  the  management  <>f  the  board  of  directors  ;  and 
that  the  board,  in  addition  to  the  powers  and  authorities  by  the  statutes,  and  by 
those  presents  expressly  conferred  upon  them,  might  execute  all  such  agreements, 
and  generally  do  all  such  acts  and  things  as  were  by  the  statutes  and  those 
presents  directed  or  authorized  to  be  executed  or  done  by  the  company  in 
meeting,  &c.  :  — 

Held,  by  BoviLL,  C  J.,  and  Byles,  J.,  that  the  contract  in  question  was 
warranted  by  the  articles  of  association,  and  that  there  was  nt)tliing  in  them  or 
in  the  statute  requiring  it  to  be  under  seal. 

The  first  count  of  the  declaration  claimed  damages  for  breach  of 
an  agreement  to  deliver  certain  macliinery  which  the  plaintiffs 
had  purchased  of  the  defendants  and  partly  paid  for. 

There  was  also  a  count  f(ir  money  had  and  received  and  money 
found  due  upon  accounts  stated. 

Pleas  :  1.  That  the  defendant  did  not  agree  as  alleged.  2.  That 
the  plaintiffs  were  not  ready  and  willing  to  accept  the  goods  or 
to  pj^y  for  the  same  according  to  the  terms  of  the  contract.  3. 
Except  as  to  £500,  never  indebted  4.  As  to  £500,  parcel,  &c. , 
payment  of  that  sum  into  Court.     Issue  thereon. 
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The  cause  was  tried  before  Montague  S-MITH,  J.,  at  the  sittings 
ill  Loudon  after  last  Trinity  Term.  The  plaintitCs  were  a  com- 
pany incorporated  under  the  Companies  Act,  1862,  25  &  26  Vict, 
c.  89,  for  the  purpose,  as  expressed  in  the  memorandum  of  asso- 
ciation, of  purchasing,  renting,  or  otherwise  acquiring  certain 
collieries  and  mines  of  coal  under  certain  lands  therein 
[*464]  named,  near  *  Carrick-on-Suir,  in  the  county  of  Kilkenny, 
and  opening  up,  excavating,  mining,  working,  and  utiliz- 
ing all  or  any  of  the  said  collieries  and  coal  mines  and  premises, 
and  generally  doing  and  executing  all  such  acts  and  things  as 
should  or  might  be  or  seem  necessary  or  expedient  or  incidental 
to  the  objects  aforesaid,  or  any  of  them. 

By  the  articles  of  association,  clause  3,  it  was  provided  that 
the  business  of  the  company  should  include  the  several  objects 
expressed  in  the  memorandum  of  association,  and  all  matters 
which  from  time  to  time  might  appear  to  the  directors  expedient 
for  attaining  those  objects. 

Clause  4  provided  that  the  business  should  be  carried  on  by 
or  under  the  management  of  the  directors,  subject  only  to  such 
control  of  meetings  as  was  provided  by  those  presents. 

Clause  77  was  as  follows :  "  The  business  of  the  company 
shall  be  managed  by  the  board,  who,  in  addition  to  the  powers 
and  authorities  by  the  statutes  or  by  these  presents  expressly 
conferred  upon  them,  may  exercise  all  such  powers,  give  all  such 
consents,  make  all  such  arrangements,  and  generally  do  all  such 
acts  and  things  as  are  or  shall  l)e  by  the  statutes  and  these  presents 
directed  or  authorized  to  be  executed,  given,  made,  or  done  by  the 
company  in  meeting,  but  subject,  nevertheless,  to  the  provisions 
of  the  statutes  and  of  these  presents,  and  subject  also  to  such,  if 
any,  regulations  as  are  from  time  to  time  prescribed  by  the  com- 
pany in  meeting.  " 

The  directors  having  advertised  for  tenders  for  the  constructic»n 
of  machinery  necessary  to  enable  them  to  commence  working, 
the  defendant,  an  engineer  at  Llanelly,  on  the  5th  of  INIarch, 
1864,  offered  to  construct  the  required  engines  and  gearing,  to  be 
delivered  free  at  Waterford,  for  £1550. 

Ry  a  resolution  of  the  board  of  directors  on  the  4th  of  April, 
1864,  the  defendant's  tender  was  accepted,  with  £50  additional 
for  the  erection  of  the  machinery  ;  the  terms  of  payment  to  be  as 
follows:  £500  in  cash   on  the  shipment  of  the  pumping-engine ; 
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£500  l)y  three  nKJiitlis  bill  on  shipment  of  the  remainder  of  the 
order ;  and  £600  by  four  months  bill  on  the  erection  of  the  engine, 
&c.,  and  on  their  being  pronounced  in  working  order  Ijy  the 
company's  manager. 

On  the  7th  of  March  and  7th  of  June,  1S65,  respec- 
tively, the  *  defendant  received  from  the  company  in  cash  [*  465] 
£300  and  £200  on  account ;  but,  after  considerable  delay, 
tlie  defendant  declined  to  deliver  any  part  of  the  machinery  con- 
tracted for,  unless  security  were  given  for  payment  of  the 
remainder  of  the  price,  and  the  plaintiff's  works  were  consequently 
delayed. 

On  the  part  of  the  defendant  it  was  objected  that  the  contract, 
not  being  under  the  seal  of  the  company,  was  void  as  against 
them,  and  therefore  not  binding  on  the  defendant,  for  want  of 
mutuality ;  and  the  case  of  East  London  Waterworks  Company  v. 
Bailejj,  4Bing.  283;  12  Moore,  533;  5  L.  J.  (N.  S.)  C.  P.  175, 
was  relied  on. 

Under  the  direction  of  the  learned  Judge  a  verdict  was  taken 
for  the  plaintiffs  (damages  £500),  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  verdict  for  him  or  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  contract  required  a  seal. 

Day,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly. 

After  argument,  — 

BoviLL,  C.  J.  I  am  of  opinion  that  the  plaintiffs  are  [468] 
entitled  to  tlie  judgment  of  the  Court,  and  that  the  rule 
should  be  discharged.  The  plaintiffs  are  a  corporation  established, 
according  to  their  memorandum  of  association,  for  the  purpose  of 
acquiring  collieries  and  mines  in  the  south  of  Ireland,  and  working 
the  same,  and  selling  the  produce,  and  generally  of  doing  all  such 
acts  and  things  as  should  be  necessary  for  the  purpose  of  caiTying 
out  the  objects  of  their  association  or  any  of  them.  This  com- 
pany, therefore,  is  in  the  nature  of  a  trading  company.  The  mode 
of  carrying  on  their  business  is  defined  in  article  4  of  the  memo- 
randum of  association ;  and  the  duties  of  the  directors  are  defined 
by  article  77.  Subject,  therefore,  to  exceptions  wliich  do  not 
apply  to  this  case,  this  is  a  corporation  established  for  can-ying  on 
business  under  the  control  and  management  of  the  directors.  The 
contract  declared  upon  is  admitted  to  have  been  made  by  the 
directors  with  the  defendant.  The  objection  is,  that  it  is  not 
under  the  corporate  seal  of  the  company ;  and  it  is  contended  on 
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tlie  defendant's  belialf,  that,  by  reason  of  the  absence  of  a  seal, 
there  is  no  mutuality,  that  the  phiintitt's  are  not  l)ound  by  it,  and 
therefore  are  not  entitled  to  sue  ui)on  the  contract.  It  appears 
further  that  the  contract  had  been  partly  performed,  and  tliat  tlie 

company  were  ready  and  willing  to  perform  the  rest.  It 
[*  469]   had  in  fact  been  adopted  and  acted  upon  by  *  both  parties. 

The  objection  is  entirely  a  technical  one ;  but,  though 
technical,  if  it  be  in  accordance  with  law,  the  Court  is  bound  to 
give  eti'ect  to  it.  Originally  all  contracts  by  corporations  were 
required  to  be  under  seal.  From  time  to  time  certain  exceptions 
were  introduced,  but  these  for  a  long  time  had  reference  only  to 
matters  of  trifling  importance  and  frequent  occurrence,  such  as  the 
hiring  of  servants,  and  the  like.  But,  in  progress  of  time  as  new 
descriptions  of  corporations  came  into  existence,  the  Courts  came 
to  consider  whether  these  exceptions  ought  not  to  be  extended  in 
the  case  of  corporations  created  for  trading  and  other  purposes. 
At  first  there  was  considerable  conflict ;  and  it  is  impossible  to 
reconcile  all  the  decisions  on  the  subject.  But  it  seems  to  me 
that  the  exceptions  created  by  the  recent  cases  are  now  too  firmly 
established  to  be  questioned  by  the  earlier  decisions,  which,  if 
inconsistent  with  them,  must  I  think  be  held  not  to  be  law. 
These  exceptions  apply  to  all  contracts  by  trading  corporations 
entered  into  for  the  purposes  for  which  they  are  incorporated.  A 
company  can  only  canyon  business  by  agents,  — managers  and 
others;  and  if  the  contracts  made  by  these  persons  are  contracts 
which  relate  to  objects  and  purposes  of  the  company,  and  are  not 
inconsistent  with  the  rules  and  re<Tulations  which  govern  their 
acts,  they  are  valid  and  binding  u})on  the  company,  though  not 
under  seal.  It  has  been  urged  that  the  exceptions  to  the  general 
rule  are  still  limited  to  matters  of  frequent  occurrence  and  small 
importance.  The  authorities,  however,  do  not  sustain  that  argu- 
ment. It  can  never  be  that  one  rule  is  to  obtain  in  the  case  of  a 
contract  for  £50  or  £100,  and  another  in  the  case  of  a  contract  for 
£50,000  or  £100,000.  I  will  in  the  first  instance  refer  to  the 
case  of  Henderson,  v.  Australian  RoyaJ  Mail  Steam  Naviyation 
Coni'pany,  5  E.  &  B.  409 ;  24  L.  J.  Q.  B.  .322,  where,  though  one 
of  the  learned  Judges  somewhat  differed  as  to  the  application  of 
the  modern  rule,  yet  all  affirmed  its  existence  as  well  as  its  pro- 
priety. WiGHTMAX,  J.,  said:  '  I  adhere  to  the  opinion  which  I 
expiessed  in   Clarle  v.   Cacl-ficld    Union,  1    Bail.    C.  C.  S5 ;  21    L. 
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J.  Q.  B.  349,  'that  the  general  rule  that  a  corporation  aggregate 
cannot  contract  except  by  deed,  admits  of  an  exception  in  cases 
wliere  the  making  of  a  certain  descriptitni  of  contracts  is 
necessary  *  and  incidental  to  the  purposes  for  which  the  [*  470] 
corporation  was  created.'"  And,  after  adverting  to  the 
ancient  rule  and  to  the  earlier  and  more  trifling  instances  of  its 
relaxation,  he  goes  on :  "  But,  in  later  times,  the  decisions  have 
sanctioned  a  much  more  extensive  relaxation,  rendered  necessary 
in  consequence  of  the  general  establishmefnt  of  trading  corpora- 
tions. The  general  result  of  those  cases  seems  to  me  to  be,  that, 
whenever  the  contract  is  made  with  relation  to  the  purposes  of 
the  corporation,  it  may,  if  the  C(jrporation  be  a  trading  one,  be 
enforced,  though  not  under  seal. "  And  Erle,  J.,  agreed,  "  on  the 
ground  that  the  contract  was  made  for  a  purpose  directly  connected 
with  the  object  of  the  incorporation,"  viz.,  the  carrying  on  trade. 
Further  on,  the  same  learned  Judge  says  :  "  I  cannot  think  that 
tlie  magnitude  or  the  insiornificance  of  the  contract  is  an  element 
in  deciding  cases  of  this  sort.  No  doubt,  wdien  the  exception 
originated,  it  was  applied  only  to  small  matters,  such  as  the 
appointment  of  servants,  being  all  that  municipal  corporations 
required.  But,  as  soon  as  it  became  extended  to  trading  cor- 
porations, it  was  applied  to  drawing  and  accepting  bills  to  any 
amount;  and  this  shows  that  insignificance  is  not  an  element. 
Neither,  I  think,  is  frequency.  The  first  time  a  company  makes  a 
contract  of  any  kind,  that  contract  must  have  been  unprecedented. 
The  question  is,  I  think,  whether  the  contract  in  its  nature  is 
directly  connected  with  the  purpose  of  the  incorporation.  "  And 
Crompton,  J. ,  agreed  in  the  principles  laid  down  by  the  other 
two  Judges,  but  seemed  to  doubt  whether  it  would  not  have  been 
more  proper  to  decide  in  conformity  with  some  of  the  earlier  cases 
in  the  Exchequer.  But  he  says  :  "  I  perfectly  agree  in  the  prin- 
ciples laid  down  by  my  Brothers,  and  UKu-e  especially  I  concur  in 
that  important  principle  suggested  in  Broiajhton  v.  Manchester 
Waterworks  Companij,  3  B.  &  Aid.  1,  that  a  modern  incorpora- 
tion incorporated  for  trading  purposes  may  make  binding  con- 
tracts in  furtherance  of  the  purposes  of  their  corporation,  without 
using  their  seal.  "  Lord  Campbell  was  not  present  when  that  case 
was  decided.  But,  in  the  following  year,  reference  being  made  to 
it  in  a  case  of  Rmter  v.  Eleetrir  Telegraph  Compaiiij,  6  E.  &  B. 
341 ;  20  L.  J.    Q.   B.  40,  his  Lord.ship  sai.l :  "  T  was   not   a  party 
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to  that  judgment;  but  I  liighly  approved  of  it.  The 
[*471]   decision  in   it  must,   at  all  events,   be  *  binding  (ui    us." 

We  have  been  much  pre.ssed  by  severa]  cases  in  the  (Jouit 
of  Exchequer.  But,  in  Aicstralian  Roijal  Mail  Steu/ii  Kdvujution 
Comjxin//  V.  Marzetti,  11  Ex.  228;  24  L.  J.  Ex.  273,  —  a  cn.se 
which  occurred  a  few  days  after  the  case  first  mentioned,  —  the 
rule  I  have  referred  to  was  unanimously  adopted.  "  It  is  now 
perfectly  established, "  said  Pollock,  C.  B.  ,  "  by  a  series  of 
authorities,  that  a  corporation  may  with  respect  to  those  matters 
for  which  they  are  expressly  created  deal  without  seal.  Tliis 
principle  is  founded  on  justice  and  public  convenience,  and  is  in 
accordance  with  common  sense. "  And  Martin,  B.  ,  said :  "  The 
case  of  Fishmongers'  Company  v.  Robertson,  5  M.  &  G.  131 ;  12 
L.  J.  C.  P.  185,  is  precisely  in  point,  and,  if  it  were  not,  good 
sense  would  lead  us  to  the  same  conclusion. "  These  principles 
are  now  too  firmly  settled  to  be  shaken.  The  case  of  London  Dock 
Company  v.  Sinnott,  8  E.  &  B.  347;  27  L.  J.  Q.  B.  129,  is  dis- 
tinguishable, on  the  ground  which  was  alleged  and  adopted  by  the 
Court,  viz. ,  that  it  was  not  a  contract  of  a  mercantile  character ;  it 
was  not  a  contract  for  work  to  be  done  by  the  defendant  for  tlie 
company,  but  a  contract  to  enter  into  another  contract.  At  all 
events,  if  it  is  not  distinguishable,  it  is  contrary  to  the  other 
cases ;  and  it  certainly  was  not  intended  to  throw  any  doubt  upon 
them. 

In  most  cases,  a  trading  company  must  carry  on  its  business  by 
means  of  agents ;  and  in  those  cases  there  is  an  implied  authority 
in  the  agents  to  make  contracts  on  behalf  of  the  company  in  the 
ordinary  course  of  business.  The  business  of  a  trading  corporation 
could  not  otherwise  be  carried  on.  In  the  present  case  it  does  not 
seem  to  me  to  be  necessary  to  go  the  length  of  relying  upon  the 
general  exception  to  which  I  have  adverted,  inasmuch  as  the  very 
constitution  of  the  company  is  that  the  directors  should  have 
power  to  make  contracts  such  as  was  made  here.  In  pursuance  of 
the  77th  article  of  the  memorandum  of  association,  the  directors 
have  carried  on  the  business  of  the  company  and  have  entered 
into  this  contract.  Mr.  Day  says  there  is  nothing  in  the  articles 
of  association  to  dispense  with  the  ordinary  rules  of  the  common 
law  or  with  the  Act  of  Parliament.  But  I  do  not  assent  to  that 
remark.  The  memorandum  and  articles  of  association  are  reijuired 
by  the  Companies  Act,    1862,   25  &  26  Vict.    c.    80.      The  pro- 
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visions  on  the  subject  are  *  contained  in  Part  I.  The  14th  [*  472] 
section  provides  that  the  memorandum  of  association  may, 
in  the  cas'e  of  a  company  limited  by  shares,  and  shall,  in  the  case 
of  a  company  limited  by  guarantee  or  unlimited,  be  accompanied, 
when  registeretl,  l)y  articles  of  association  signed  by  the  sub- 
scribers to  the  memorandum  of  association,  and  prescribing  such 
regulations  for  the  company  as  the  subscribers  to  the  memorandum 
of  association  deem  expedient :  and  the  articles  may  adopt  all  or 
any  of  the  provisions  contained  in  Table  A.  in  the  first  schedule 
thereto.  And,  when  we  refer  to  Table  A.,  we  find  that  one  of 
the  matters  with  regard  to  which  the  articles  may  make  regula- 
tions is  the  powers  of  the  directors.  .  Article  55  is  as  follows : 
"  The  business  of  the  company  shall  be  managed  by  the  directors, 
who  may  pay  all  expenses  incurred  in  getting  up  and  registering 
the  company,  and  may  exercise  all  such  powers  of  the  company 
as  are  not  by  the  foregoing  act,  or  by  these  articles,  required  to 
be  exercised  by  the  company  in  general  meeting,  subject  never- 
theless to  any  regulations  of  these  articles,  to  the  provisions  of  the 
foregoing  act,  and  to  such  regulations,  being  not  inconsistent  with 
the  aforesaid  regulations  or  provisions,  as  may  be  prescribed  by 
the  company  in  general  meeting."  By  s.  15  of  the  act,  it  is 
enacted  that,  in  the  case  of  a  company  limited  by  shares,  if  the 
memorandum  of  association  is  not  accompanied  by  articles  of 
association,  or  in  so  far  as  the  articles  do  not  exclude  or  modify 
the  regulations  contained  in  Table  A. ,  the  last-mentioned  regula- 
tions shall,  so  far  as  the  same  are  applicable,  be  deemed  to  be 
the  regulations  of  the  company  in  the  same  manner  and  to  the 
same  extent  as  if  they  had  been  inserted  in  articles  of  association, 
and  the  articles  had  been  duly  registered.  "  This  is  a  quasi  incor- 
poration under  the  Act  and  subject  to  its  provision.  If  there  had 
been  no  articles  of  association,  those  given  in  the  schedule  would 
govern  its  dealings.  By  s.  16  it  is  provided  that  the  articles  of 
association,  when  registered,  "  shall  bind  the  company  and  tlie 
members  thereof  to  the  same  extent  as  if  each  member  had  sub- 
scribed his  name  and  affixed  his  seal  thereto,  and  there  were  in 
such  articles  contained  a  covenant  on  the  part  of  himself,  his 
heirs,  executors,  and  administrators,  to  conform  to  all  the  regula- 
tions contained  in  such  articles,  suV)ject  to  the  provisions  of  this 
Act."  This  is  the  constitution  of  the  company  itself  Ity 
which   all  its  *  members  are  bound.     I   am   of   opinion,    [*  47r>] 
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therefore,  that  the  directors  were  authoi'ized  to  make  the  contract 
in  question  by  force  of  the  Act  of  Parliament  and  of  the  articles 
of  association,  arid  that  there  are  no  ])rovisions  in  either  \vhich 
required  it  to  be  under  seal.  Upon  the  genei'al  ground  therefore 
I  first  adverted  to,  as  well  as  upon  the  latter  and  more  limited 
ground,  I  am  of  opinion  that  the  contract  entered  into  by  the 
directors  with  the  defendant  in  this  case  was  valid  without  .seal. 
Byles,  J.,  and  Montague  Smith,  J.,  concurred. 

Rule  discharged. 

The  defendant  appealed  from  the  above  judgment  of  the  Court 
of  Common  Pleas,  and  the  appeal  was  argued   in  the  Exchequer 

Chamber. 
[L.  R,  4  C.  P.  617]  Maurice  Powell  (W.  H.  Clay  with  him),  for 
the  defendant,  contended  that  the  plain tihs, 
being  a  corporation,  could  only  contract  under  their  common  seal, 
unless  in  regard  to  matters  of  trivial  amount  and  of  every-day 
occurrence.  He  cited  East  London  Waterworks  v.  Bailey,  4  Bing. 
283 ;  12  Moore,  533  ;  5  L.  J.  (N.  S.)  C.  P.  175  ;  Copper  Miners'  Com- 
pany V.  Fox,  16  Q.  B.  229 ;  20  L.  J.  Q.  B.  174 ;  Lamprell  v.  Billeri- 
cay  Union,  3  Ex.  283 ;  18  L.  J.  Ex.  282 ;  Diggle  v.  London  and 
Blachwall  Railway  Company,  5  Ex.  442  ;  19  L.  J.  Ex.  308  ;  Homer- 
sham  v.  Wolverhampton  Waterworks  Company,  6  Ex.  137;  20  L.  J. 
Ex.  193  ;  London  Docks  Company  v.  Sinnott,  8  E.  &  B.  347  ;  27  L.  J. 
Q.  B.  129;  Finlay  v.  Bristol  and  Exeter  Railway  Company,  7  Ex, 
409;  21  L.  J.  Ex.  117;  Smart  v.  West  Ham  Union,  10  Ex.  867; 
24  L.  J.  Ex.  201.  And  he  sought  to  distinguish  the  following 
cases,  on  the  ground  that  they  fell  within  the  exception  as  to 
•matters  of  daily  necessity :  Beverley  v.  Lincoln  Gas-Light  Com- 
pany, 6  Ad.  &  E.  829  ;  Clarke  v.  Cuck/ield  Union,  1  Bail.  C.  C.  85  ;, 
21  L.  J.  Q.  B.  349 ;  Church  v.  Imperial  Gas-Iyight  Company,  6  Ad. 
&  E.  846 ;  Australian  Royal  Mail  Steam  Navigation  Company  v. 
Marzetti,  11  Ex.  228;  24  L.  J.  Ex.  273;   Xichohon  v.  Bradfield 

Union,  L.  R,  1  Q.  B.  620 ;  35  L.  J.  Q.  B.  713. 
[*  618]       *  Huddleston,  Q.  C.  (Pliilbrick  with  him),  for  the  plain- 
tiffs, was  not  called  upon. 

CocKBURN,  C.  J.  We  are  asked  to  overrule  a  long  series  of 
decisions  in  all  the  Courts,  which,  in  accordance  with  sound  sense, 
have  held  that  the  old  rule  as  to  corporations  contracting  only 
under  seal  does  not  apply  to  corporations  or  companies  constituted 
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for  the  purpose  of  trading,  and  we  are  invited  to  re-introduce  a 
relic  of  barbarous  antiquity.  We  are  all  of  opinion  that  the  judg- 
ment of  the  Court  of  Common  Pleas  ought  to  be  affirmed.  It  is 
unnecessary  to  say  more  than  that  we  entirely  concur  in  the 
reasoning  and  authority  of  the  cases  referred  to  in  the  judgment 
of  BoviLL,  C.  J.,  which  seems  to  us  to  exhaust  the  subject.  In 
early  times,  no  doubt,  corporations  could  only,  subject  to  the  well 
known  exceptions,  bind  themselves  by  contracts  under  seal.  And 
for  some  time  that  rule  was  applied  to  corporations  which  were 
formed  for  the  purpose  of  carrying  on  trade.  But  the  contrary 
has  since  been  laid  down  by  a  long  series  of  cases,  and  may  now 
be  considered  settled  law.  The  machinery  contracted  for  in  this 
case  was  clearly  necessary  for  the  purpose  for  which  the  company 
was  formed,  viz.,  the  working  of  coal-mines. 

Kelly,  C.  B.,  Chanxell,  B.,  Lush  and  Hayes,  JJ.,  and  Cleasby, 
B.,  concurred.  Judgment  (iffirined. 

ENGLISH   NOTES. 

Corporations  may  for  present  purposes  be  divided  into  (1)  Trading; 
(2)  Created  for  special  purposes;  (3)  Those  not  created  for  definite 
public  purposes,  such  as  nninicipal  corporations.  As  regards  the  fir.st 
or  trading  corporation,  tlie  law  was  definitely  settled  in  the  principal 
case  of  South  of  Ireland  Collieri/  Co.  v.  Waddle,  p.  315,  <inte. 

The  law  as  regards  the  second  clas.s  t>f  corporations  is  to  be  gathered 
from  Mr/iolsou  v.  Bradfrld  Union  (186()),  L.  R.,  1  Q.  B.  (120,  35  L. 
J.  Q.  B.  176,  14  L.  T.  830,  14  W.  R.  731 ;  Youn>j  v.  Ma;/or,  &c.  nf 
Leambifftoa  (1883),  8  App.  Cas.  517,  52  L.  J.  Q.  B.  713,  49  L.  T.  1, 
31  W.  R.  925;  and  Eaton  v.  Bisker  (1881),  7  Q.  B.  ]).  529,  50  L.  J. 
Q.  B.  444,  44  L.  T.  703,  29  W.  R.  597.  In  the  first  case,  in  wliicli  ni..st 
of  the  ffU'iner  cases  are  discussed,  it  was  held  tliat  a  corporation  created 
for  special  2)urposes  is  liable  on  a  contract  not  under  seal,  for  goods  of 
a  kind  which  nuist  from  time  to  time  be  required  for  ror[iorate  pur- 
pcses,  especially  where  tliey  have  been  supplied  and  accepted.  Tlie 
second  case  decided  that  performance  of  a  contract  over  a  certain  value 
not  under  seal,  where  a  statute  recpiires  such  contracts  to  be  under  seal, 
gives  no  right  of  action  against  the  corporation,  even  though  the  con- 
tract was  within  the  s])ecial  purpo.ses  for  which  the  corporation  was 
created.  In  the  third  case,  it  was  held  that  a  statutory  provision  of  the 
kind  last  mentioned  applies  only  to  contracts  the  value  of  which  is 
known  at  the  time  of  making  them  to  exceed  the  specified  amount. 

As  regards  the  third  class  of  corjiorations,  the  law  as  to  seals  is  still 
very  strict.    Tlie  passage  in  the  principal  case  of  Ltidtoir  (Ma //or,  A'"c.)  v. 
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C/iarlton  ,  ''the  .seal  is  recjuired,  as  authenticating  tlie  concurrence 
.  .  .  i.s  a  iiece.ssity  inherent  in  tlie  very  nature  of  a  coriHjrutioii  '"  (G 
M.  &  W.  823,  p.  314,  ante),  was  adopted  in  Mat/or  of  Kidderhiinstn-  v. 
I  fan/, rick  (1873),  L.  K.,  9  Ex.  13,  43  L.  J.  Ex.  9,  29  L.  T.  012,  22 
AV.  li.  160,  wliere  an  agreement  not  under  seal  for  tlie  purchase  of  tolls 
was  held  not  to  give  rise  to  a  cause  of  action.  In  Austin  v.  (i  mi rdin us 
ofBethnal  Greni  (1874),  L.  Pv.,  9  C.  P.  at  p.  95,  43  L.J.  C.  V.  100,  29 
L.  T.  807,  22  W.  R.  406,  Keatixg,  J.,  cites  from  William  Saunders 
(p.  616,  ed.  1871),  the  following  summarv  of  the  principles  laid  down 
by  the  Court  of  Exchequer  in  Ludlow  {Mayor,  &c.)  v.  Ch<i rJiim  :  "The 
exceptions  to  the  general  rule  that  a  corporation  can  only  hind  itself  by 
deed  are  confined  to  —  First.  Cases  so  constantlv  recurring,  or  of  so 
small  importance,  or  so  little  admitting  of  delay,  that  to  re(juire,  in 
every  such  case,  the  previous  affixing  of  the  seal,  would  be  greatly  to 
obstruct  the  everv-day  ordinary  convenience  of  the  body  corporate, 
without  any  adequate  object;  in  which  instances  the  head  of  the 
corporation  is  considered  as  delegated  by  the  rest  of  the  members 
to  act  for  them.  Second.  The  instances  above  mentioned  (i.  e.  in  the 
judgment  of  Bovill,  C.  J.,  pp.  318  et  seq.)  of  trading  corporations." 

Wells  V,  Mayor,  &g.  of  Kingston-ujwn-Hull  (1875),  L.  E.,  10  C.  P. 
402,  44  L.  J.  C.  P.  257,  32  L.'  T.  615,  23  W.  R.  562,  decided  that  a 
municipal  corporation  owning  a  graving  dock  could  contract  without 
seal  to  let  the  dock  for  the  use  of  a  ship. 

In  Mayor,  &c.  of  Oxford  v.  Crow  (1893),  3  Ch.  535,  69  L.  T.  228, 
a  corporation  could  not  enforce  an  agreement  not  under  seal  for  the  lease 
of  corporate  property. 

Seal  is  requisite  for  appointment  to  corporate  offices  other  than  menial. 
See  Arnold  v.  Mayor,  &c.  of  Poole  (1842),  2  M.  &  Gr.  860,  12  L.  J.  C. 
P.  97,  where  previous  cases  are  reviewed. 

AMERICAN  NOTES. 

"In  Bank  of  ColumUa  v.  Patterson.  7  Cranch  (U.  S.  Supr.  Ct.),  209,  the 
question  whether  a  corporation  could  make  a  contiact  legally  binding,  except 
under  its  seal,  was  fully  examined.  It  was  considered  as  sound  law,  that 
wherever  a  corporation  is  acting  within  the  scope  of  the  legitimate  purposes 
of  its  institution,  aU  parol  contracts  made  by  its  authorized  agents  are  express 
promises  by  the  corporation ;  and  all  duties  imposed  on  them  by  law,  and 
benefits  conferred  by  their  request,  raise  implied  promises  for  the  enforce- 
ment of  which  an  action  may  well  lie."  Matt  v.  Hicks,  1  Cowen  (Xew  York), 
518;  1.3  Am.  Dec.  .550,  holding  that  a  negotiable  note  given  by  a  corporation 
is  binding.  Mr.  Daniel  says  this  doctrine  "may  be  regarded  as  settled" 
(Xegotiable  Instruments,  §  882).  In  a  note,  13  Am.  Dec.  562,  it  is  said, 
"  The  doctrine  that  a  corporation  cannot  make  or  authorize  a  contract,  except 
under  its  corporate  seal,  is  entirely  exploded  in  this  country."     This  is  fully 
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.sustained  by  Chestnut  Hill  T.  Co.  v.  Rulter,  4  8ergeaiit  &  Rawle  (Pennsylvania), 
6;  8  Am.  Dec.  675;  Canal  Bridge  Co.  v.  Gordon,  1  Pickering  (]\Iass.),  2!t() ; 
11  Am.  Dec.  170;  Everett  v.  United  States,  6  Porter  (Alabama),  IGG  ;  ;i()  Am. 
Dec.  584  ;  Lathrop  v.  Commercial  Bank,  8  Dana  (Kentucky),  114  ;  33  Am.  Dec. 
481 ;  Ross  v.  City  of  Madison,  1  Indiana,  281 ;  48  Am.  Dec.  361,  citing  Lud- 
low V.  Charlton ;  Banks  v.  Poitiaux,  3  Randolph  (Vii-ginia),  136  ;  15  Am.  Dec. 
700  (contract  to  convey  land)  ;  Came  v.  Brigham,  39  Maine,  35  ;  Thompson  v. 
Lambert,  4:\  Iowa,  "239;  New  Athens  v.  Thomas,  82  Illinois,  259;  Stratton  v. 
Allen,  16  New  Jersey  Equity,  229  ;  Buckley  v.  Briggs,  30  Missouri,  452  ;  Clarke 
V.  School  District,  3  Rhode  Island,  199 ;  Muscatine  Water  Works  v.  Muscatine 
Lumber  Co.,  85  Iowa,  112 ;  39  Am.  St.  Rep,  284,  and  note,  289. 


Section  V.  —  Illegality  and  Duress. 

No.  31.  —  FEATHEESTONE  v.  HUTCHINSON. 
(1590.) 

No.  32.  —  PEAECE  v.  BEOOKS. 

(1866.) 

RULE. 

If  any  part  of  the  consideration  for  an  agreement  is 
illegal,  the  agreement  is  wholly  illegal,  and  void  as  a 
contract. 

And  where  the  whole  promise  is  tainted  with  an  illegal 
or  immoral  purpose  known  to  both  parties,  the  whole 
agreement  is  illegal,  and  likewise  void. 

Featherstone  v.  Hutchinson. 

Cro.  Eliz.  199,  200. 

Contract.  —  Consideration.  —  Illegality. 

A  promise  by  a  third  jx'rson  to  ])ay  the  sheriff  the  debt  of  his  prisoner  in 
consideration  of  his  being  set  at  large,  is  void  by  23  Hen.  VI.  c.  10. 

Assumpsit.      And  declares,  That  whereas  the  plaintiff  had  taken 
the  hody  of  one  H.  in  execution  at  the  suit  of  J.  S.  by  virtue  of  a 
wan-ant  directed  to  him  as  special  bailiff;  the  defendant, 
*in  consideration  he  would  permit  him  to  go  at  large,  and   [*  200] 
of  two  sliillings  to   the  defendant  paid,  &c. ,  promised  to 
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pay  the  plaintiff  all  the  money  in  which  H.  wa.s  condemned. 
Upon  non  assumpsit,  it  was  found  for  the  ])laintitf.  It  was  moved, 
in  arrest  of  judgment,  that  the  consideration  is  not  good,  l)eing 
contrary  to  the  statute  of  23  Hen.  VI.  c.  10,  and  that  a  promise 
and  obligation  was  all  one.  And  though  it  be  joined  with  another 
consideration  of  two  shillings,  yet,  being  void  and  against  the 
statute  for  part,  it  is  void  in  all.  Vide  Dire  et  Manniiujham'' s 
Case,  in  Comment,  s.  60. 

Pearce  and  another  v.  Brooks. 

L.  R.,  1  Ex.  212-221  (s.  c.  35  L.  J.  Ex.  134 ;  12  Jur.  n.  s.  342 ;  14  L.  T.  288 ; 
14  W.  R.  614). 

Contract.  — Ulegaliti/.  —  Immoral  Purpose. 

[2131  One  who  makes  a  contract  for  sale  or  hire  with  the  knowledge  that  the 
other  contracting  party  intends  to  apply  the  subject-matter  of  the  contract 
to  an  immoral  purpose  cannot  recover  upon  the  contract ;  it  is  not  necessary 
that  he  should  expect  to  be  paid  out  of  the  proceeds  of  the  immoral  act. 

The  defendant,  a  prostitute,  was  sued  by  the  plaintiffs,  coach-builders,  for  the 
hire  of  a  brougham.  There  was  no  evidence  that  the  plaintiffs  looked  expressly 
to  the  proceeds  of  the  defendant's  prostitution  for  payment;  but  the  jury  found 
that  they  knew  her  to  be  a  pi'ostitute,  and  supplied  the  brougham  with  a  knowl- 
edge that  it  would  be,  as  in  fact  it  was,  used  by  her  as  part  of  her  display  to 
attract  men :  — 

Held,  that  the  plaintiffs  could  not  recover. 

Declaration  stating  an  agreement  by  which  the  plaintiffs  agreed 
to  supply  the  defendant  with  a  new  miniature  brougham  on  hire, 
till  the  purchase-money  should  be  paid  by  instalments  in  a  period 
which  was  not  to  exceed  twelve  months ;  the  defendant  to  have 
the  option  to  purchase  as  aforesaid,  and  to  pay  £50  down ;  and  in 
case  the  brougham  should  be  returned  before  a  second  instalment 
was  paid,  a  forfeiture  of  fifteen  guineas  was  to  be  paid 
[*214]  *in  addition  to  the  £50,  and  also  any  damage,  except  fair 
wear.  Averment,  that  the  defendant  returned  the  brougham 
before  a  second  instalment  was  paid,  and  that  it  was  damaged. 
Breach,  non-payment  of  fifteen  guineas,  or  the  amount  of  the 
damage.      Money  counts. 

Plea  3,  to  the  first  count,  that  at  the  time  of  making  the  sup- 
posed agreement,  the  defendant  was  to  the  knowledge  of  the  plain- 
tiffs, a  prostitute,  and  that  the  supposed  agreement  was  made  for 
the  supply  of  a  brougham  to  be  used  by  her  as  such  prostitute,  and 
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to  assist  her  in  canyiug  on  her  said  immoral  vocation,  as  the 
plaintiffs  when  they  made  the  said  agreement  well  knew,  and  in 
the  expectation  by  the  plaintitl's  that  the  defendant  wonld  pay  the 
plaintiffs  the  moneys  to  be  paid  by  the  said  agreement  out  of  her 
receipts  as  such  prostitute.      Issue. 

The  case  was  tried  before  IjKA.mwell,  1j.  ,  at  Guildhall,  at  the 
sittings  after  Michaelmas  Term,  1865.  It  tlien  appeared  that  the 
plaintiffs  were  coach-builders  in  partnership,  and  evidence  was 
given  which  satisfied  the  jury  that  one  of  the  partners  knew  that 
the  defendant  was  a  prostitute ;  but  there  was  no  direct  evidence 
that  either  of  the  plaintiffs  knew  that  the  brougham  was  intended 
to  be  used  for  the  purpose  of  enabling  the  defendant  to  prosecute 
her  trade  of  prostitution ;  and  there  was  no  evidence  that  the 
plaintiffs  expected  to  be  paid  out  of  the  wages  of  prostituti(jn. 

The  learned  Judge  ruled  that  the  allegation  in  the  plea  as  to  the 
mode  of  payment  was  immaterial,  and  he  put  to  the  jury  the 
following  questions :  1.  Did  the  defendant  hire  the  brougham  for 
the  purpose  of  her  prostitution  ?  2.  If  she  did,  did  the  plaintiffs 
know  the  purpose  for  which  it  was  hired?  The  jury  found  that 
the  carriage  was  used  by  the  defendant  as  part  of  her  display, 
to  attract  men ;  and  that  the  plaintiffs  knew  it  was  supplied  to  l)e 
used  for  that  purpose.      Tliey  gave  nothing  for  the  alleged  damage. 

On  this  finding,  tlie  learned  Judge  directed  a  verdict  for  the 
defendant,  and  gave  the  plaintiffs  leave  to  move  to  enter  a  verdict 
for  them  for  the  fifteen  guineas  penalty. 

M.  Chambers,  Q.  C. ,  in  Hilary  Term,  obtained  a  rule  accord- 
ingly, on  the  ground  that  there  was  no  evidence  that  the  plaintiffs 
knew  the  purpose  for  which  the  brougham  was  to  be  used;  and 
that  if  there  was,  the  allegation  in  the  plea  that  the  plain- 
tiffs expected  *to  be  paid  out  of  the  receipts  of  defendant's  [*  215] 
prostitution  was  a  material  allegation,  and  had  not  been 
proved.      Boxurtj  v.  Bennett,  1  Camp.  348  ;  10  R.  R.  697. 

[Pollock,  C.  B. ,  refeiTed  to  Cannon  v.  Bryce,  3  ]>.  &  Aid. 
179.] 

Digby  Seymour,  Q.  C. ,  and  Beresford,  showed  cause.  Nt) 
direct  evidence  could  be  given  of  the  plaintiffs'  knowledge  that 
the  defendant  was  about  to  use  the  carriage  for  tlie  ]iuri)ose  of 
prostitution;  but  the  fact  that  a  person  known  to  be  a  prostitute 
hires  an  ornamental  brougham  is  sufficient  ground  for  the  finiling 
of  tlie  jury. 
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[Bkamwell,  B.  At  the  triiil  I  was  at  first  disposed  to  think 
that  tlieie  was  no  evidence  on  this  point,  and  I  put  it  to  the  jury, 
that,  in  some  sense,  everything  wliich  was  supplied  to  a  prostitute 
is  supplied  to  her  to  enable  her  to  carry  on  her  trade,  as,  for 
instance,  shoes  sold  to  a  streetwalker;  and  tliat  the  things  sup- 
plied must  be  not  merely  such  as  would  be  necessary  or  useful  for 
ordinary  purposes,  and  might  be  also  a])plied  to  an  immoral  one ; 
but  that  they  must  be  such  as  would  under  the  circumstances  not 
be  required,  except  with  that  view.  The  jury,  by  the  mode  in 
which  they  answered  the  question,  showed  that  they  appreciated 
the  distinction ;  and  on  reflection  I  think  they  were  entitled  to 
draw  the  inference  which  they  did.  They  were  entitled  to  bring 
their  knowledge  of  the  world  to  bear  upon  the  facts  proved.  The 
inference  that  a  prostitute  (who  swore  that  she  could  not  read 
writing)  required  an  ornamental  brougham  for  the  purposes  of  her 
calling,  was  as  natural  a  one  as  that  a  medical  man  would  want  a 
brougham  for  the  purpose  of  visiting  his  patients ;  and  the  knowl- 
edge of  the  defendant's  condition  being  brought  home  to  the 
plaintiffs,  the  jury  were  entitled  to  ascribe  to  them  also  the 
knowledge  of  her  purpose.] 

Upon  the  second  point,  the  case  of  Bownj  v.  Bennett  falls  short 
of  proving  that  the  plaintiff'  must  intend  to  be  paid  out  of  the 
proceeds  of  the  illegal  act.  The  report  states  that  the  evidence  of 
the  plaintiffs'  knowledge  of  the  defendant's  way  of  life  was  "  very 
slight;  "  and  Lord  Ellexborol^GH  appears  to  have  referred  to 
the  intention  as   to   payment  not  as  a  legal  test,  but  as  a  matter 

of  evidence  with  reference  to  the  particular  circumstances 
j-*  216]   *  of    the   case.      Tlie    goods   supplied  there    were    clothes; 

without  other  circumstances  there  would  be  nothing  illegal 
in  selling  clothes  to  a  known  prostitute ;  but  if  it  were  shown  that 
the  seller  intended  to  be  paid  out  of  her  illegal  earnings,  the  other- 
wise innocent  contract  would  be  vitiated.  Neither  is  Lloyd  v. 
Johnson,  1  Bos.  &  P.  340 ;  4  R.  R.  822,  cited  in  the  note  to  the 
last  case,  an  authority  for  the  plaintiffs,  for  there  part  of  the  con- 
tract would  have  been  innocent,  and  all  that  the  Court  says  is, 
that  it  cannot  "  take  into  consideration  which  of  these  articles  were 
used  by  the  defendant  to  an  improper  purpose,  and  which  were 
not ;  "  they  had  no  materials  for  doing  so.  The  present  case  rather 
resembles  the  case  of  Crisp  v.  Churchill,  citel  in  Llotjd  v.  John- 
son,  where  the  plaintiff  was  not  allowed  to   recover  for  the   use 
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of    lodgings    let    fur    the    purpose   of    prostitution.       Ajjpleton   v. 
Camphell,   2  C.   &  P.   347,   is  to  the  same  effect. 

M.  Chambers,  Q.  C. ,  and  J.  O.  Griffits,  in  support  of  the  rule. 
As  to  tlie  first  point,  the  expressions  of  Buller,  J. ,  in  Lloyd  v. 
Johnson,  1  Bos.  &  P.  at  p.  341,  are  strongly  in  the  plaintiff's 
favour,  especially  his  remarks  on  the  case  of  the  lodgings :  "  I  sup- 
pose the  lodgings  were  hired  for  the  express  purpose  of  enabling 
two  persons  to  meet  there. "  But  in  this  case  it  is  impossible 
to  say  that  there  was  any  express  purpose  of  prostitution;  the 
defendant  might  have  used  the  brougham  for  any  purpose  she 
chose,  as  to  take  drives,  to  go  to  the  theatre,  or  t(j  shop.  Even 
if  there  were  evidence,  the  jury  have  not  found  the  purpose  with 
sufficient  distinctness.  But  secondly,  the  last  allegation  in  the 
plea  is  material,  the  plaintiffs  must  intend  to  be  paid  out  of  the 
proceeds  of  the  immoral  act.  The  words  of  Lord  Ellenborough 
in  Boinry  v.  Bennett,  are  very  plain,  the  plaintiff"  must  "  expect 
to  be  paid  from  the  profits  of  the  defendant's  prostitution. " 

[Bramwell,  B.  At  the  trial  I  refused  to  leave  this  question 
to  the  jury,  Ijut  it  has  since  occurred  to  me  that  tlie  matter  was 
doubtful.  The  purpose  of  the  seller  in  selling  is,  that  he  may 
obtain  the  profit,  not  that  the  buyer  shall  put  the  thing  sold  to 
any  particular  use ;  it  is  for  the  buyer  to  determine  how 
he  shall  *use  it.  Suppose,  however,  a  person  were  to  buy  [*217] 
a  pistol,  saying  to  the  seller  that  he  means  with  it  to 
shoot  a  man  and  rob  him,  is  the  act  of  the  seller  illegal,  or  is  it 
further  necessary  that  he  should  stipulate  to  be  paid  out  of  the 
proceeds  of  the  robbery  ?  If  the  looking  to  the  proceeds  is  neces- 
sary to  make  the  transaction  illegal,  is  it  not  also  necessary  that 
it  should  l)e  part  of  the  contract  that  he  shall  be  so  paid  ?] 

Suppose  a  cab  to  be  called  by  a  prostitute,  anil  the  driver 
directed  to  take  her  to  some  known  place  of  ill-fame,  could  it  be 
said  that  he  could  not  claim  payment  ? 

[Bramwell,  B.  If  he  could,  this  absurdity  would  follow,  that 
if  a  man  and  a  prostitute  engaged  a  cab  for  that  purpose,  and  if, 
to  meet  your  argument,  tlie  driver  reckoned  on  payment,  as  to 
the  woman,  out  of  tlie  proceeds  of  her  prostitution,  the  woman 
would  not  be  liable,  but  the  man  would,  although  they  engaged 
in  the  same  transaction  and  ft»r  the  same  purpose.] 

If  the  contract  is  void  for  this  reason,  the  plaintiffs  were  entitled 
to  resume  possession,  and  to  bring  trover  for  the  carriaue ;  a  test, 
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therefore,  of  the  (juestion  will  be,  whether  in  sudi  an  action,  if 
the  jury  found  tlie  same  verdict  as  they  have  found  here,  on  the 
same  evidence,  the  plaintiti's  would  be  entitled  to  recover. 

[Maktix,  B.  I  think  they  would ;  and  that  if  the  carriage  had 
not  been  returned  in  this  case,  the  plaintiffs  would,  on  our  dis- 
charging this  rule,  be  entitled  to  determine  the  contract  on  the 
ground  of  want  of  reciprocity,  and  to  claim  the  return  of  the 
article.  ] 

Pollock,  C.  B.  We  are  all  of  opinion  that  this  rule  must  be 
discharged.  I  do  not  think  it  is  necessary  to  enter  into  the  sul)- 
ject  at  large  after  what  has  fallen  from  the  bench  in  the  course  of 
the  argument,  further  than  to  say,  that  since  the  case  of  Cannnn 
V.  Bryce,  cited  by  Lord  Abinger  in  delivering  the  judgment  of 
this  Court  in  the  case  of  M' Kiimell  v.  Rohinson,  3  M.  &  W.  at 
p.  441,  and  followed  by  the  case  in  which  it  was  so  cited,  I  have 
always  considered  it  as  settled  law,  that  any  person  who  con- 
tributes to  the  performance  of  an  illegal  act  by  supplying  a  thing 
w4th  the  knowledge  that  it  is  going  to  be  used  for  that  purpose, 
cannot  recover  the  price  of  the  thing  so  supplied.  If,  to 
[*218]  create  that  incapacity,  it  was  ever  *  considered  necessary 
that  the  price  should  be  bargained  or  expected  to  be  paid 
out  of  the  fruits  of  the  illegal  act  (which  I  do  not  stop  to  examine), 
that  proposition  has  been  overruled  by  the  cases  I  have  referred  to, 
and  has  now  ceased  to  be  law.  Nor  can  any  distinction  be  made 
between  an  illegal  and  an  immoral  purpose ;  the  rule  which  is 
applicable  to  the  matter  is,  Eo'  tiuyi  causa  non  oritur  actio,  and 
whether  it  is  an  immoral  or  an  illegal  purpose  in  which  the  plain- 
tiff has  participated,  it  comes  equally  within  the  terms  of  that 
maxim,  and  the  effect  is  the  same ;  no  cause  of  action  can  arise 
out  of  either  the  one  or  the  other.  The  rule  of  law  was  well  set- 
tled in  Cannan  v.  Bryce ;  that  was  a  case  which,  at  the  time  it  was 
decided,  I,  in  common  with  many  other  lawyers  in  Westminster 
Hall,  w^as  at  first  disposed  to  regard  with  surprise.  But  the 
learned  Judge  (then  Sir  Charles  Abbott)  who  decided  it,  though 
not  distinguished  as  an  advocate,  nor  at  first  eminent  as  a  Judge, 
was  one  than  whom  few  have  adorned  the  bench  with  clearer 
views,  or  more  accurate  minds,  or  have  produced  more  beneficial 
results  in  the  law.  The  judgment  in  that  case  was,  I  believe, 
emphatically /as  judgment;  it  was  assented  to  by  all  tlie  mem- 
bers of  the  Court  of  King's  Bench,  and  is  now  the  law  of  the  land. 
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If,  therefore,  this  article  was  furnished  to  the  defendant  for  the 
purpose  of  enabling  her  to  make  a  display  favourable  to  her  immoral 
purposes,  the  plaintiffs  can  derive  no  cause  of  action  from  the  bar- 
gain. I  cannot  go  with  Mr.  Chambers  in  thinking  that  every- 
thing must  be  found  by  a  jury  in  such  a  case  w^tli  that  accuracy 
from  which  ordinary  decency  would  recoil.  For  criminal  law  it 
is  sometimes  necessary  that  details  of  a  revolting  character  should 
be  found  distinctly  and  minutely,  but  for  civil  purposes  this  is 
not  necessary.  If  evidence  is  given  which  is  sufficient  to  satisfy 
the  jury  of  the  fact  of  the  immoral  purpose,  and  of  the  plaintiffs' 
knowledge  of  it,  and  that  the  article  was  required  and  furnished 
to  facilitate  that  object,  it  is  sufficient,  although  the  facts  are 
not  expressed  with  such  plainness  as  would  offend  the  sense  of 
decency.  I  agree  with  my  Brother  Bramwell  that  the  verdict 
was  right,  and  that  the  rule  must  be  discharged. 

Martin,  B.  I  am  of  the  same  opinion.  The  real  question  i.s, 
whether  sufficient  has  been  found  by  the  jury  to  make  a 
legal  *  defence  to  the  action  under  the  third  plea.  The  [*  219] 
plea  states  first  the  fact  that  tlie  defendant  was  to  the 
plaintiffs'  knowledge  a  prostitute;  second,  that  the  brougham  was 
furnished  to  enable  her  to  exercise  her  immoral  calling ;  third, 
that  the  plaintiffs  expected  to  be  paid  out  of  the  earnings  of  hei 
prostitution.  In  my  opinion  the  plea  is  good  if  the  third  aver- 
ment be  struck  out;  and  if,  therefore,  there  is  evidence  that  the 
brougham  was,  to  the  knowledge  of  the  plaintiffs,  hired  for  the 
purpose  of  such  display  as  would  assist  the  defendant  in  her 
immoral  occupation,  the  substance  of  the  plea  is  proved,  and  the 
contract  was  illegal.  When  the  rule  was  moved  I  did  not  clearly 
apprehend  that  the  evidence  went  to  that  point;  had  I  done  so,  I 
should  not  have  concurred  in  granting  it.  It  is  now  plain  tliat 
enough  was  proved  to  support  the  verdict. 

As  to  the  case  of  Cannan  v.  Bryce,  I  have  a  strong  impression 
that  it  has  been  questioned  to  this  extent,  that  if  money  is  lent, 
the  lender  merely  handing  it  over  into  the  absolute  control  of  the 
borrower,  although  he  may  have  reason  to  suppose  that  it  will  be 
employed  illegally,  he  will  not  be  disentitled  from  recovering. 
But,  no  doubt,  if  it  were  part  of  the  contract  that  the  money  should 
be  so  applied,  the  contract  would  be  illegal. 

PiGOTT,  B.  I  am  of  the  same  opinion.  I  concurred  in  granting 
the  rule,  not  ou  any  doubt  as   to  the  law,  but  because  it  did  not 
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.seem  clear  whether  the  evidence  would  support  the  material  alle- 
gations in  the  plea.  Upon  this  point,  I  think  that  the  jury  were 
entitled  to  call  in  aid  their  knowledge  of  tlie  usages  of  the  day 
to  interpret  the  facts  proved  before  them.  If  a  w^oman,  who  is 
known  to  be  a  prostitute,  wants  an  ornamental  brougham,  there 
can  be  very  little  doubt  for  what  purpose  she  requires  it.  Then 
the  principle  of  law  expressed  in  the  maxim  wdiich  my  Lord  has 
cited  governs  the  case.  It  cannot  be  necessary  that  the  plaintiff's 
should  look  to  the  proceeds  of  the  immoral  act  for  payment;  the 
law  would  indeed  be  blind  if  it  supported  a  contract  where  the 
parties  were  silent  as  to  the  mode  of  payment,  and  refused  to 
support  a  similar  contract  in  the  rare  case  where  the  parties  were 
imprudent  enough  to  express  it.      The  plaintiffs  knew  the  woman's 

mode  of  life,  and  where  the  means  of  payment  would  come 
[*  220]  from,  *  and  to  require  the  proposed  addition  to  the  rule 

would  be  to  make  it  futile.  As  to  the  expressions  of  Lord 
Ellenborough  which  have  been  relied  on,  I  think  they  were  only 
meant  to  give  an  illustration  of  what  would  be  evidence  of  the 
plaintiffs'  participation  in  the  immoral  act,  and  that  we  are  not 
overruling  anything  that  he  has  laid  down. 

Bramwell,  B.  I  am  of  the  same  opinion.  There  is  no  doubt 
that  the  woman  was  a  prostitute ;  no  doubt  to  my  mind  that  the 
plaintiffs  knew  it;  there  was  cogent  evidence  of  the  fact,  and  the 
jury  have  so  found.  The  only  fact  really  in  dispute  is  for  what 
purpose  was  the  brougham  hired,  and  if  for  an  immoral  purpose, 
did  the  plaintiffs  know  it  ?  At  the  trial  I  doubted  whether  there 
was  evidence  of  this,  but,  for  the  reasons  I  have  already  stated,  I 
think  the  jury  were  entitled  to  infer,  as  they  did,  that  it  was 
hired  for  the  purpose  of  display,  that  is,  for  the  purpose  of  enab- 
ling the  defendant  to  pursue  her  calling,  and  that  the  plaintiffs 
knew  it 

That  being  made  out,  my  difficulty  was,  wdiether,  though  the 
defendant  hired  the  brougham  for  that  purpose,  it  could  be  said 
that  the  plaintiffs  let  it  for  the  same  purpose.  In  one  sense,  it 
was  not  for  the  same  purpose.  If  a  man 'were  to  ask  for  duelling 
pistols,  and  to  say :  "  I  think  I  shall  fight  a  duel  to-mon'ow, " 
might  not  the  seller  answer :  "  I  do  not  want  to  know  your  pur- 
pose; I  have  nothing  to  do  with  It;  that  is  your  business  :  mine  is 
to  sell  the  pistols,  and  I  look  only  to  the  profit  of  trade.  "  No 
doubt  the  act  would  be  immoral,  but  I  have  felt  a  doubt  whether  it 
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would  be  illegal ;  and  I  should  still  feel  it,  but  that  the  authority 
of  Caiiiwii  V.  Br  [ice,  oB.  &  Aid.  179,  M'Kimull  v.  ■Rohinson,  3  M.  & 
W.  434,  concludes  the  matter.  In  the  latter  case  the  plea  does  not 
say  that  the  money  was  lent  on  the  terms  that  the  borrower  should 
game  with  it ;  but  only  that  it  was  borrowed  Ijy  the  defendant,  and 
lent  by  the  plaintiff  "  for  the  purpose  of  the  defendant's  illegally 
playing  and  gaming  therewith. "  The  case  was  argued  by  Mr. 
Justice  Crompton  against  the  plea,  and  by  Mr.  Justice  Wkjht.\l\x 
in  support  of  it,  and  the  considered  judgment  of  the  Court  was 
delivered  by  Lord  Abinger,  who  says  (3  M.  &  W.  p.  441) :  "  As  the 
plea  states  that  the  money  for  which  the  action  is  brought  was  lent 
for  the  purpose  of  illegally  playing  and  gaming  therewith, 
at  the  *  illegal  game  of  'Hazard,'  this  money  cannot  be  [*  221] 
recovered  back,  on  the  principle,  not  f(jr  the  first  time  laid 
down,  but  fully  settled  in  the  case  of  Canmin  v.  Bryee.  This 
principle  is  that  the  repayment  of  money,  lent  for  the  express  j)ur- 
pose  of  accomplishing  an  illegal  object,  cannot  be  enforced. "  This 
Court,  then,  following  Cannan  v.  Brijce,  decided  that  it  need  not 
be  part  of  the  bargain  that  the  subject  of  the  contract  should  be 
used  unlawfully,  but  that  it  is  enough  if  it  is  handed  over  for  the 
purpose  that  the  borrower  shall  so  apply  it.  We  are,  then,  con- 
cluded l)y  authority  on  the  point;  and,  as  I  have  no  doubt  that  the 
finding  of  the  jury  was  right,  the  rule  must  be  discharged. 

With  respect,  however,  to  the  allegation  in  the  plea,  which,  as 
I  have  said,  need  not  be  proved,  and  which  I  refused  to  leave  to 
the  jury,  I  desire  that  it  may  not  l)e  supposed  we  are  overruling 
anything  that  Lord  Ellenborough  has  said.  It  is  manifest  that 
he  could  not  have  meant  to  lay  down  as  a  rule  of  law  that  thei'e 
would  be  no  illegality  in  a  contract  unless  payment  were  to  be 
made  out  of  the  proceeds  of  the  illegal  act,  and  that  his  observa- 
tion was  made  with  a  different  view.  In  the  case  of  the  hiring  of 
a  cab,  which  was  mentioned  in  the  argument,  it  would  be  absurd 
to  suppose  that,  when  both  parties  were  doing  the  same  thing, 
with  the  same  object  and  purpose,  it  would  Ije  a  lawful  act  in  the 
one,  and  unlawful  in  the  other. 

Pollock,  C.  B.  I  wish  to  add  that  I  entirely  agree  with  what 
has  fallen  from  my  Brother  Martin,  as  to  the  ca.se  of  Cannan  v. 
Bryee.  If  a  person  lends  money,  but  with  a  doubt  in  his  mind 
whether  it  is  to  be  actually  applied  to  an  illegal  purpose,  it  will 
be  a  question    for  the   jury  whether  he  meant  it  t(j  be  so  applied; 
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but  if  it  were  advanced  in  such  a  way  that  it  could  not  ])Os.sil)ly 
he  a  bribe  to  aii  illegal  purpose,  and  afttirvvards  it  was  turned  to 
that  use,  neither  Caiman  v.  Bri/ce,  nor  any  other  case,  decides 
that  his  act  would  be  illegal.  The  case  cited  lests  on  the  fact 
that  the  money  was  boiTOwed  with  the  very  object  of  satisfying 
an  illegal  purpose.  Mule  discluirrjed. 

ENGLISH  NOTES. 

The  converse  of  the  rule  in  Featherstone  v.  Hutrltlnsnn,  that  if  any 
part  of  the  promise  given  for  a  consideration  is  unlawful,  the  wliole 
promise  is  illegal  and  void,  does  not  hold  true.  The  rule  is  ''Where 
you  cannot  sever  the  illegal  from  the  legal  part  of  a  covenant,  the  con- 
tract is  altogether  void;  but  where  you  can  sever  them,  you  may  reject 
the  had  part  and  retain  the  good."  Per  Willes,  J.,  in  Picl.-prinrj  v. 
IlfracombeRallwa,/  Co.  (1868),  L.  R.,  3  C.  P.  at  p.  250,  37  L.  J.  C.  P. 
118,  at  p.  123,  16  L.  T.  650,  16  W.  Pv.  458;  Plgotfs  Case  (1615),  11 
Co.  Rep.  27  b  ;  Bank  of  Australasia  v.  Breillat  (1847),  6  Moore  P.  C. 
152,  201;  Odessa  Tramway  Co.  v.  Mevdel  (1878),  8  Ch.  D.  235,  47  L. 
J.  Ch.  505,  38  L.  T.  731,  26  W.  R.  887;  Baines  v.  Gearij  (1887),  35 
Ch.  D.  154,  56  L.  J.  Ch.  935,  56  L.  T.  567,  36  W.  R.  98. 

The  second  question  left  to  the  jury  in  the  principal  case  of  Pearce 
V.  Brooks,  whether  the  plaintiff  knew  of  the  immoral  or  illegal  object, 
is  material  in  determining  whether  the  contract  is  void  or  voidable.  If 
both  parties  are  awai'e  of  the  illegalit}',  it  is  void.  Gaslight  and  Coke 
Co.  v.  Turner  (1839),  6  Bing.  N.  C.  324,  8  Scott,  609  (a  demise  of  a 
building  contrary  to  the  Building  Act);  Smith  v.  White  (1866),  L.  R.. 
1  Eq.  626,  35  l!  J.  Ch.  454,  14  L.  T.  350,  14  W.  R.  510  (assignment 
of  a  lease  with  a  knowledge  of  its  being  used  for  immoral  purposes); 
Pearce  v.  Brookes  (supra).  If  the  illegal  intention  is  not  known  to 
the  other  party,  the  contract  is  voidable  at  his  option.  Cowan  v.  3Iil- 
hourn  (1867),  L.  R.,  2  Ex.  230,  36  L.  J.  Ex.  124,  16  L.  T.  290,  15 
W.  R.  750.  There  A.  contracted  to  let  his  premises  to  B.  for  the  pur- 
poses of  a  meeting;  and  on  learning  that  the  meeting  was  to  be  of  a 
blasphemous  kind,  he  refused  possession  to  B.  Held  be  was  justified. 
So  an  insurance  of  a  ship  or  goods,  when  the  voj^age  insured  against 
is  unlawful  to  the  knowledge  of  the  owner.  Wilson  v.  Bankin  (1865), 
L.  R.,  1  Q.  B.  162,  35  L.  J.  Q.  B.  203,  13  L.  T.  564,  14  W.  R.  198. 

Where  a  contract  which  in  itself  might  have  been  lawfully  performed 
is  impeached  on  the  ground  of  unlawful  purpose,  the  fact  is  material 
whether  the  parties  knew  tbe  law,  the  infringement  of  which  is  in 
question.  For  instance,  in  Wautjh  v.  Morris  (1873),  L.  R.,  8  Q.  B. 
202,  42  L.  J.  Q.  B.  57,  28  L.  T.  265,  21  W.  R.  438,  a  sbip  was  chir- 
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tered  to  take  a  cargo  of  hay  from  Trouville  to  Lond'on,  and  tlie  cargo 
was  to  be  brought  and  taken  from  the  ship  alongside.  Before  the  date 
of  the  charter-part}^,  landing  of  hay  from  France  was  prohibited  by  an 
Order  in  Council;  but  the  master  of  the  ship  did  not  know  of  it  until 
he  arrived  in  the  Thames.  The  charterer,  after  considerable  delay,  took 
the  hay  from  the  ship  alongside  and  exported  it.  When  sued  for  de- 
murrage, he  pleaded  that  the  contract  as  originally  intended  to  be  per- 
formed by  the  parties  was  illegal.  The  Court  overruled  the  plea,  and 
said:  "We  quite  agree  that  where  a  contract  is  to  do  a  tiling  which 
cannot  be  performed  without  the  violation  of  the  law,  it  is  void,  whether 
the  parties  know  the  law  or  not.  But  we  think,  that  in  order  to  avoid 
a  contract  which  can  be  legally  performed,  on  the  ground  that  there  was 
an  intention  to  perform  it  in  an  illegal  manner,  it  is  necessary  to  show 
that  there  was  the  wicked  intention  to  break  the  law;  and  if  this  be  so, 
the  knowledge  of  what  the  law  is  becomes  of  great  importance." 

In  Fisher  v.  Bridges  (1854),  3  El.  &  Bl.  642,  23  L.  J.  Q.  B.  276,  the 
plaintiff  assigned  a  leasehold  property  to  the  defendant  for  the  purpose 
of  selling  it  by  lotter}'',  and  the  defendant  covenanted  to  pay  the  pur- 
chase-money. The  action  was  on  this  covenant.  The  Exchequer 
Chamber,  reversing  the  decision  of  the  Queen's  Bench,  held  "that  the 
covenant  was  given  for  payment  of  the  purchase-money.  It  springs 
from  and  is  a  creature  of  the  illegal  agreement;  and  as  the  law  could 
not  enforce  the  original  contract,  so  neither  will  it  allow  the  parties  to 
enforce  a  security  for  the  ])urcliase-money,  which  by  the  original  bar- 
gain was  tainted  with  illegality."  The  principle  laid  down  in  the  latter 
part  of  the  passage  cited  has  been  repeatedly  acted  upon,  and  securities 
given  for- an  illegal  contract  have  been  held  to  be  void.  Graeme  w. 
Wrouglttou  (1855),  27  L.  J.  Ex.  265  (agreement  to  resign  a  public 
employment  for  a  pecuniary  consideration) ;  Geere  v.  Mare  (1863),  2 
H.  &  C.  339,  33  L.  J.  Ex.  50  (policy  of  assurance  assigned  as  securit}'' 
for  a  bill  of  exchange  given  by  way  of  fraudulent  preference  to  a  cred- 
itor) ;  Clay  v.  Ray  (1864),  17  C.  B.  (K  S.)  188  (promissory  notes  given 
for  similar  purpose).  The  cases  {Hohnan  v.  Johnson,  &c.),  as  to  con- 
tracts made  abroad  for  the  purpose  of  smuggling  goods  into  this  country, 
have  been  dealt  with  under  No.  11  of  "Conflict  of  Laws,"  5  R.  C.  p.  864. 

AMERICAN -NOTES. 

Mr.  Lawson  cites  Pearce  v.  Brooks  (Contracts,  §  oiri).  tnit  says  the  Ameri- 
can doctrine  is  in  conflict  with  it,  "and  agrees  substantially  witli  tlie  remarks 
of  Bramwell,  B.,  in  that  case,"  and  he  concludes:  "Though  there  is  some 
conflict  in  the  decisions,  the  weight  of  authority  in  the  United  States  sustains 
the  distinction,  and  lays  it  down  that  the  mere  knowledge  of  a  vendor  of  prop- 
erty that  the  vendee  intends  to  make  an  illegal  use  of  it  is  no  defence  to  an 
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action  for  the  price."  The  present  writer  (Browne  on  Sales,  p.*  114)  .says  : 
"  A  sale  of  property  with  knowledge  and  intention  that  it  is  to  be  used 
for  an  immoral  or  illegal  purpose  is  void.  As,  for  example,  to  the  public 
enemy  for  war  purposes,  Hanauer  v.  Doane,  \'2  AVallace  (U.  S.  Sup.  Ct.), 
;J42;  Clements  v.  Yturria,  81  New  York,  285;  or  for  furnishing  a  house 
of  prostitution,  Hubbard  v.  Moore,  24  Louisiana  Annual,  591  ;  13  Am.  Kep. 
128 ;  Michael  v.  Bacon,  49  Missouri,  474  ;  8  Am.  Rep.  138 ;  or  a  sale  of 
intoxicating  liquors,  Green  v.  Collins,  3  Clifford  (U.  S.  Cir.  Ct  ),*494;  or  a 
gambling  implement,  Rose  v.  Mitchell,  0  Colorado,  102;  45  Am.  Rep.  520. 
But  to  render  the  sale  void,  the  knowledge  must  combine  with  an  intention 
to  promote  the  illegal  purpose.  The  mere  knowledge  of  the  purpose  is  not 
sufficient.  Cases  above;  Tracy  v.  Taliuage,  14  New  York,  lij2;  67  Am.  Dec. 
132,  and  note  153.  'The  participation  of  the  vendor  must  be  active  to  some 
extent ;  he  must  do  something,  though  indirectly,  in  furtherance  of  the  vendee's 
design  to  violate  our  law.'  Gaylord  v.  Soivagen,  32  Vermont,  110;  76  Am.  Dec. 
154.  So  it  is  no  defence  to  an  action  for  the  price  of  a  billiard  table  that  it 
may  be  used  in  gambling,  unless  it  w'as  sold  under  a  contract  tliat  it  was  to 
be  so  used.  Brunswick  v.  Valleau,  50  Iowa,  120  ;  32  Am.  Rep.  119,  and  note, 
122.  And  so  it  is  no  defence  to  a  note  given  for  the  price  of  a  horse  that  it 
was  bought  for  use  in,  and  was  actually  used  against  the  government  in, 
the  Confederate  Civil  War.  Wallace  v.  Lark,  12  South  Carolina,  576;  32  Am. 
Kep.  516  ;  Tedder  v.  Odom,  2  Heiskell  (Tennessee),  68 ;  5  Am.  Rep.  25 ;  Hedges 
v.  Wallace,  2  Bush  (Kentucky),  442 ;  92  Am.  Dec.  497  ;  to  the  same  effect 
Sprague  v.  Rooneij,  82  ]\lissouri,  493 ;  52  Am.  Rep.  383.  Contra :  Tatum  v. 
Kelley,  25  Arkansas,  209  ;  94  Am.  Dec.  717  (sale  of  guns  with  knowledge  that 
they  were  to  be  used  against  the  government).  And  so  where  beer  is  sold  to 
the  keeper  of  a  house  of  prostitution  with  knowledge  that  it  was  to  be  resold 
in  the  brothel,  Anhenser-Busch  B.  Ass'n  v.  Mason,  44  Minnesota,  318;  20  Am. 
St.  Rep.  580;  9  Lawyers'  Rep.  Annotated,  506,  in  the  absence  of  proof  that 
the  seller  intended  it  to  be  so  used,  and  did  something  actively  to  promote  it. 
This  distinction  is  thoroughly  settled  by  judicial  authority  from  Lord  Mans- 
field down  to  the  present  day  ;  but  it  seems  a  distinction  without  a  dift'er- 
ence.  There  could  apparently  be  no  stronger  proof  of  intention  that  an  article 
should  be  used  for  an  immoral  or  illegal  purpose  than  the  sale  of  it  with  full 
knowledge  that  the  buyer  intended  to  use  it  for  that  piupose.  Especially  is 
this  true  where  the  article  could  hardly  be  used  for  any  other  purpose,  as  in 
the  case  of  the  sale  of  intoxicating  liquors  to  be  sold  in  violation  of  statute. 
We  fully  agree  with  Mr.  Bennett  (notes,  Benj.  Sales,  6th  Am.  ed.  505),  that 
the  distinction  is  'very  subtle,'  'not  very  satisfactorily  established,  nor  always 
observed.'  If  the  article  sold  may  be  used  innocently,  as  well  as  in  violation 
of  statute,  the  sale  is  valid,  unless  the  sale  is  for  the  purpose  and  with  the  in- 
tention of  promoting  the  unlawful  use,  —  as  in  the  case  of  a  billiard  table,  or 
of  liquors  sold  at  one  place  where  the  sale  is  lawful  to  be  resold  where  it  is 
unlawful.  Cases  above,  and  Hill  v.  Spear,  50  New  Hampshire,  253  ;  9  Am. 
Rep.  205.  But  the  contract  is  void  where  the  seller  actively  participates  in 
effecting  the  illegal  design,  —  as  for  example,  where  he  lawfully  sells  intoxi- 
cating Ucpiors  in  one  State  knowing  that  they  are  to  be  unlawfully  sold  in 
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another  .State,  and  forwards  them  in  concealed  packages  to  a  fictitious  assignee, 
and  furnishes  false  invoices  to  aid  the  buyer  in  connnitting  perjury;  or  sells 
American  sardines  labelled  as  French.  Kohn  v.  Milcher,  i'-i  Federal  Reporter, 
641;  10  Lawyers'  Rep.  Annotated,  439;  Skijfv.  Johnson,  57  New  Hampshire, 
475;  Hull  v.  Ruyylea,  56  Xew  York,  424;  Mater ne  v.  Horwilz,  lOl  New  York, 
469.  And  it  has  been  held  that  where  a  sale  was  made  '  with  a  view  '  to  au  un- 
lawful resale,  or  '  with  intent '  to  tliat  end,  or  '  in  a  manner  to  aid  it,'  or  so 
inseparably  connected  with  it  as  necessarily  to  aid  it,  the  sale  is  void.  Web- 
ster V.  Afunger,S  (iray,  584;  Davis  v.  Branson,  6  Iowa,  410;  Foster  v.  Thurston, 
11  Cashing  (Mass.),  822;  Tatum  v.  Kelley,  supra.  So  in  Graves  v.  Johnson, 
156  Massachusetts,  211;  -32  Am.  St.  Rep.  446,  the  case  of  a  sale  of  intoxi- 
cating litpiors  in  Massachusetts  to  be  resold  in  ^Nlaine,  it  was  held,  that  as  the 
'  seller  expected  and  desired  the  l)uyer  to  sell  unlawfully  in  Maine,  and  in- 
tended to  facilitate  his  doing  so.'  and  •  was.  known  by  the  buyer  to  have  that 
intention,'  the  sale  was  void.  A  vahiable  opinion  by  IIulmks,  J.,  and  a  valu- 
able note,  32  Am.  St.  Rep.  450." 

Mr  Lawson  adds  some  illustrations,  —  as  where  goods  were  sold  to  a  pros- 
titute with  knowledge  that  they  were  to  be  used  by  her  in  her  occupation, 
Hubbard  v.  Moore,  24  Louisiana  Annual,  oUl  ;  13  Am.  Rep.  128;  or  where  a 
house  was  sold  with  knowledge  that  the  buyer  intended  to  use  it  with  his 
mistress,  Arm/eld  v.  Tate,  7  Iredell  Law  (Xor.  Car.),  258;  or  where  money 
was  lent  with  knowledge  that  it  was  to  be  used  in  gambling.  Waugh  v.  Beck, 
114  Pennsylvania  State,  422  ;   60  Am.  Rep.  354. 

Mr.  Lawson  also  points  out  an  exception,  "  where  the  contemplated  illegal 
act  is  of  a  highly  heinous  nature,"  —  as  the  selling  of  poison  with  knowledge 
of  its  intended  felonious  use,  and  the  selling  of  arms  to  enemies  of  the  gov- 
ernment. Hnnauer  v.  Donne,  12  Wallace  (U.  S.  Sup.  Ct.).  342,  where  the 
Court  said :  "  It  is  certainly  contrary  to  public  policy  to  give  the  aid  of  the 
Court  to  a  vendor  who  knew  that  his  goods  were  piu-chased,  or  to  a  lender 
who  knew  that  his  money  was  borrow-ed,  for  the  purpose  of  being  employed 
in  the  commission  of  a  criminal  act,  injurious  to  society  or  to  any  of  its 
members."  Followed,  Carlisle  v.  United  States,  16  Wallace  (LT.  S.  Supr.  Ct.),  147. 

A  sale  of  several  articles  at  one  time  for  an  entire  price  is  wholly  void  if 
any  of  the  articles  are  forbidden.  Holt  v.  O'Brien,  15  Gray  (Mass.),  311. 
Otherwise,  if  separate  prices  are  agreed  on.  Coburn  v.  Odell,  30  Xew.  Hamp- 
shire, 557;  Foreman  v.  Ahl,  55  Pennsylvania  State,  325.  So,  although  a  note 
given  for  such  entire  price  would  be  void,  Deering  v.  Chapman,  2-2  Maine,  488; 
Widoe  V.  Webb,  20  Ohio  State,  431;  5  Am.  Rep.  664  (see  however  Hynds  v. 
Hays,  25  Indiana,  31),  yet  a  recovery  may  still  be  had  for  the  legal  items  of 
the  account,  where  separate  prices  were  stated,  although  a  note  had  been 
given  for  the  whole.  Coburn  v.  Odell,  Foreman  v.  Ahl,  supra.  See  also  Filson 
v.  Himes,  5  Pennsylvania  State,  452;  47  Am.  Dec.  422;  Bishop  v.  Palmer.  146 
Massachusetts,  469  ;  4  Am.  St.  Rep.  339 ;  Santa  Clara,  cVc.  Co.  v.  Hajies,  76 
California,  387  ;  9  Am.  St.  Rep.  211  ;  McNamara  v.  Gargctt.  OS  Michigan,  4.54  ; 
18  Am.  St.  Rep.  355;  Handy  v.  St.  Paul,  ^-e.  Ra  .  41  Minnesota,  ISS;  16  Am. 
St.  Rep.  695,  —  all  holding  that  if  any  part  of  the  entire  consideration  is 
illegal,  the  whole  contract  is  void. 
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No.  33.  — BLACKFORD  v.  FKESTON. 
(1799.) 

RULE. 

An  agreement  tending  to  interfere  with  the  selection  by 
merit  of  the  person  best  qualified  to  fill  an  office  in  a  public 
service,  is  illegal  and  void  as  contrary  to  public  policy. 

D.  Blachford  and  another,  Executors  of  G.  Blachford,  v.  Preston. 

8  T.  R.  89-95  (s.  c.  4  K.  R.  .598). 

Contract —  Illegality.  —  Public  Service. 

[89]       A  sale  (by  the  owuer)  of  the  connnaiKl  of  a  ship  employed  in  the  East 
India   Company's   service,   without   the    knowledge   of  the   company,   is 
illegal;  and  the  contract  of  sale  cannot  be  the  foundation  of  an  action. 

This  was  an  action  of  assumpsit,  on  an  agreement  entered  into 
between  the  testator  and  the  defendant  on  the  1st  of  July,  1786, 
in  which,  in  consideration  that  tlie  testator  had  paid  to  the  defend- 
ant £5000  for  the  command  of  a  ship  called  the  Foulis,  in  the 
East  India  Company's  service,  the  defendant  promi.sed  to  pay  to 
the  testator  in  his  lifetime,  or  to  his  executors  after  his  decease, 
the  sum  of  £5000  "  upon  the  appointment  of  another  person  to 
succeed  him  (the  testator)  in  the  command  of  the  said  ship,  or  of 
any  other  ship  that  should  be  thereafter  built  on  the  same  bottom, 
in  lieu  and  stead  of  the  testator. "  The  declaration,  after  setting 
forth  tlie  agreement,  stated  that  the  testator  died  on  the  8th  of 
March,  1792,  and  that  afterwards,  on  the  8th  of  July,  1795, 
another  ship  was  built  on  the  bottom  of  the  Foulis,  called  the 
Cirencester,  to  which  M.  Lindsay  was  appointed  as  the  commander, 

in  lieu  and  stead  of  the  testator ;  but  that  the  defendant  on 
[*  90]  such  *  appointment  refused  to  pay  the  sum  of  £5000  to  the 

plaintiffs,  the  executors.  The  second  count  stated  the  agree- 
ment thus :  That  the  defendant  promised  that  the  testator  in  his 
lifetime,  or  his  executors  after  his  death,  should  receive  £5000 
from  the  person  appointed  to  succeed  him  in  the  command  of  the 
Foulu,  or  of  any  other  ship  that  should  thereafter  be  built  on  the 
same  bottom,  in  lieu  of  the  testator.  The  third  count  alleged  that 
the  agreement  was,  "  that  the  defendant  should  pay  such  sum  and 
sums  of  money  and  securities  for  money  not  exceeding  £"000  as 
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lie  (tlie  defendant)  should  receive  from  the  person  appointed  to 
succeed  the  testator  in  the  command  of  the  Foulis,  or  any  other 
ship, "  &c.  &c.  ;  averring  that  M.  Lindsay  was  appointed,  &c.  from 
whom  the  defendant  received  £2500  in  money  and  a  Ittnid  for  the 
payment  of  another  sum  of  £2500,  which  he  (the  defendant)  had 
refused  to  pay  and  deliver  to  the  plaintiffs,  &c. 

At  the  trial  before  Lord  Ken  yon  at  the  sittings  in  London,  the 
case  appeared  to  be  this:  In  the  year  1783,  the  testator  was 
appointed  to  the  command  of  the  Foulis  East  Indiaman,  on  the 
recommendation  of  the  defendant,  the  husband  or  managing  owner; 
for  which  he  paid  the  defendant  £5000.  On  his  appointment  he 
and  the  defendant  entered  into  a  charter-party  with  tlie  East  India 
Company,  in  which  it  was  agreed  that  "  neither  he  nor  the  defend- 
ant should  sell,  or  permit  or  suffer  any  other  person  to  sell  to  the 
master,  or  any  other  officer  of  the  ship,  his  or  their  place  or  office, 
or  take  any  promise  or  reward  for  or  in  respect  of  any  place  or 
office  in  or  belonging  to  the  ship, "  &c.  In  1791  the  i^oit/w  was 
lost  at  sea,  with  the  captain  on  board,  in  her  passage  from  Madras 
to  Bencoolen.  In  1794  the  defendant  obtained  leave  from  the 
East  India  Company  to  build  another  ship,  (the  Cirencester)  in 
lieu  and  on  the  bottom  of  the  Foulis,  and  appointed  Captain 
Lindsay  to  the  command,  in  consideration  of  £2500  paid  in 
money,  and  of  a  bond  for  £2500  more,  which  he  (the  defendant) 
afterwards  paid  to  the  widow  and  children  of  Captain  Blachford, 
not  to  the  plaintiff's  his  executors.  For  a  long  time  prior  to  the 
testator's  appointment  to  the  Foulis,  it  had  become  usual  for  the 
captains  of  East  India  ships  to  purchase  their  commands,  though 
it  was  contrary  to  -tlie  by-laws  of  the  Company.  In  February, 
1796,  the  Court  of  Directors  came  to  a  resolution,  which  was  after- 
wards confirmed  by  the  proprietors,  to  abolish  the  practice,  "  long 
knqwn  to  have  been  privately  carried  on,  and  at  last  publicly 
avowed,  of  the  sale  of  commands, "  and  to  make  a  pecuniary 
*  compensation  to  those  who  had  paid  for  tlieir  commands.  [*91] 
And  in  consequence  of  this  the  Company  afterwards  allowed 
Captain  Lindsay  £4833,  as  a  compensation  for  what  he  had  paid 
to  tlie  defendant.  Under  the  above  resolution  the  Company  also 
made  allowances  to  the  executors  of  some  late  commanders.  There 
was  no  written  contract  between  the  testator  and  the  defendant, 
but  it  seemed  admitted  that  the  former  had  paid  the  latter  £5000 
under  a  promise  that  it  should  be  returned  when  his  successor  was 
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appointed.  A  verdict  was  taken  for  the  i)laintiffs,  damages  £4833, 
witli  liUeity  to  the  defendant  to  move  to  enter  a  nonsuit,  if  this 
Court  should  be  of  opinion  that  the  plaintiff's  were  not  entitled  to 
recover. 

Such  a  rule  was  accordingly  obtained  in  last  Easter  term,  on 
the  2round  that  the  contract  on  which  the  action  was  founded  was 
illegal,  because  it  was  not  only  contrary  to  tlie  by-laws  of  the 
East  India  Company,  and  to  the  charter-party,  wdiicli  had  been 
executed  both  by  the  testator  and  the  defendant,  but  was  also 
inconsistent  with  public  policy.  The  case  was  shortly  spoken  to 
in  last  Trinity  term ;  but  its  further  discussion  was  then  post- 
poned, under  an  expectation  that  a  compromise  would  take  place. 
That  failing, 

Erskine,  Gibbs,  and  Skermer,  now  showed  cause  against  that 
rule.  1st.  It  is  too  much  for  the  defendant  to  contend  that  this 
contract  is  void,  as  having  been  entered  into  contrary  to  tlie  by- 
laws of  the  East  India  Company,  because  tlie  agreement  was 
founded  on  a  practice  that  had  universally  olitained  f(jr  a  long 
period,  and  that  prevailed  even  with  tlie  knowledge  of  the  East 
India  Company,  who  so  lately  as  the  year  1796  (subsequently  to 
the  time  when  this  transaction  took  place)  came  to  certain  reso- 
lutions on  the  subject,  with  a  view  of  making  a  pecuniary  satis- 
faction to  those  captains  who  had  purchased  their  commands  on 
the  strength  of  the  usage.  2ndly.  Still  less  ground  is  there  for 
saying  that  this  contract  is  void  because  contrary  to  the  stipula- 
tions of  the  charter-party,  for  the  contract  was  entered  into  before 
the  charter-party  was  in  existence.  3rdly.  Nor  can  it  be  said 
that  the  agreement  is  illegal  and  void  as  bei^lg  against  tlie  prin- 
ciples of  sound  policy ;  for  though  it  may  lie  admitted  that  there 
are  other  offices,  besides  those  that  are  enumerated  in  the  stat.  3 
&  6  Ed.  \l.  c.  16,  that  cannot  legally  be  sold,  they  must  be  offices 
respecting  which  the  pulilic  are  concerned.  But  the  employment 
in  question  does  not  concern  the  public,  but  is  a  mere  private 
appointment  by  a  great  commercial  company.  But  even 
[*  92]  if  this  contract  were  illegal  on  *  either  of  the  above  grounds, 
still  it  must  be  observed  that  the  plaintiffs  do  not  come  to 
enforce  the  illegal  contract;  that  agreement  has  been  executed, 
and  this  action  is  brought  against  the  defendant  to  recover  the 
money  that  he  has  received.  It  is  admitted  that  he  received  this 
money  not   for  himself,  but  as  a  trustee  under  his  contract  with 
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the  testator;  and  having  so  received  it  after  the  testator's  death, 
he  must  be  taken  to  have  received  it  for  the  legal  representatives 
of  Captain  Blachford. 

Lord  Kenvon,  Ch.  J.  (stopping  the  counsel  on  the  other  side). 
There  is  no  rule  better  established  respecting  the  disposition  of 
eveiy  office  in  which  the  public  are  concerned  than  tliis,  detur 
digniori ;  on  principles  of  public  policy  no  money-consideration 
ought  to  influence  the  appointment  to  such  offices.  This  principle 
was  much  considered  by  the  late  Lord  ChanceUor  Thurlow,  in  a 
case  that  came  before  him  on  an  injunction  bill,  wliere  a  noble 
Lord  having,  in  consequence  of  his  own  office  in  the  King's  house- 
hold, recommended  another  person  to  the  appointment  of  another 
place  in  the  liousehold,  and  having  made  that  recommendation  in 
consideration  of  an  annuity  to  be  granted  to  a  third  person,  not  to 
himself,  the  contract  was  considered  as  illegal ;  and  a  perpetual 
injunction  was  granted  to  the  party  suing  on  that  contract  in  a 
court  of  law.  Haniiujton  v.  Du  Chafcl,  1  Bro.  Ch.  Cas.  124. 
Up  to  a  certain  extent  the  Legislature  have  interfered  and  pro- 
hibited (by  the  stat.  5  and  6  Ed.  VI.)  the  sale  of  some  offices;  but 
whether  or  not  that  Act  of  Parliament  were  necessary  for  the  pur- 
pose, I  will  not  now  inquire.  If  the  contract,  which  is  the 
foundation  of  this  action,  were  legal,  and  the  question  were, 
Whether  the  executors  or  the  widow  of  the  late  Captain  Blacliford 
were  entitled  to  the  money  in  dispute?  die  right  of  the  former 
must  have  prevailed.  But  a  plaintiff  who  comes  into  a  Court  of 
justice  to  enforce  a  contract,  must  come  on  legal  grounds;  and  if 
he  have  not  a  legal  title,  he  cannot  succeed,  whatever  the  private 
wishes  of  the  Court  may  be.  In  this  case  the  plaintiffs  have 
relied  on  the  practice  that  (as  it  is  said)  had  so  long  prevailed  of 
selling  the  commands  of  ships;  but  that  practice  is  in  violation 
of  the  laws  and  regulations  of  the  East  India  (Company.  And  it 
appeared  in  this  case  that  in  the  year  17S.'^)  a  charter-party  was 
entered  into,  to  which  the  plaintiff's'  testator,  the  defendant,  and 
the  East  India  Company,  were  parties,  and  by  the  express  stipula- 
tions of  that  contract  it  was  agreed  that  no  place  or  office  in 
the  ship  should  be  sold.  I  may  again  resort  to*  that  with  [*  93] 
which  I  .set  out,  that  public  policy  requires  that  there 
should  be  no  money  consideration  for  the  ap])ointment  to  an  office 
in  which  the  public  are  interested,  the  public  will  be  better 
served  l)y  having  persons  best  qualified  to  fill  offices  appointed  tu 
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them  ;  hut  if  money  may  he  <^iven  to  those  who  appoint,  it  may 
he  a  temptation  to  them  to  a])point  improper  persons.  The  East 
India  Conii)any  is  a  linih  of  the  government  of  the  country;  and 
on  the  uround  that  this  contract  was  a  fraud  on  the  East  India 
Company,  from  wdiich  much  mischief  to  the  pul>lic  may  ensue,  I 
am  of  opinion  that  it  cannot  Ije  made  the  basis  of  an  acti(ni. 

AsiiHURST,  J.  It  is  a  clear  rule  of  law  that  no  right  of  action 
can  spring  out  of  an  illegal  contract.  This  contract  is  illegal,  as 
being  against  the  principles  of  public  policy,  and  therefore  I  agree 
with  my  Lord  that  the  plaintiffs  cannot  recover  upon  it. 

Grose,  J.  This  is  an  attempt,  by  the  executors  of  Captain 
Blachford,  to  recover  a  sum  of  money  which  (they  say)  is  due  tO' 
them,  under  a  contract  entered  into  by  him  in  violation  of  another 
contract  that  he  and  the  defendant  made  with  the  East  India  Com- 
pany. Now  it  has  been  holden,  that  where  puffers  have  been 
employed  at  an  auction,  it  is  a  fraud  upon  the  buyers ;  and  no  sale 
at  such  an  auction  can  be  enforced  in  a  Court  of  justice.  So  this 
contract  is  a  fraud  on  the  East  India  Company ;  it  was  entered 
into  in  defiance  of  the  salutary  regulations  which  were  made  by 
a  great  commercial  company  for  the  benefit  of  the  public.  It  was 
also  decided  a  few  years  ago  in  the  Court  of  Common  Pleas  ( Vide 
Garforth  v.  Fearon,  1  H.  Bl.  327 ;  2.  R  R.  778),  that  no  action 
could  be  maintained  on  an  illegal  contract,  respecting  the  appoint- 
ment to  an  office  which  is  not  saleable.  And  it  seems  to  me  that 
the  principle  on  which  that  case  was  determined,  also  applies  to 
and  must  govern  the  present  case.  Therefore,  I  am  of  opinion 
that  the  plaintiffs  cannot  recover  on  this  agreement. 

Lawrence,  J.  The  case  is  shortly  this :  The  late  Captain 
Blachford  paid  the  defendant  £5000  to  procure  him  the  appoint- 
ment to  the  command  of  a  ship  in  the  East  India  Company's  ser- 
vice; in  consideration  of  which  the  defendant  promised  to  repay 
him,  or  his  representatives,  the  same  sum  when  any  other  person 
should  l)e  appointed  to  the  command  of  that  ship,  or  of  any  other 
ship  built  upon  her  bottom  ;  and  the  title  of  the  present  plaintiffs 
is  founded  on  that  contract.  After  this  agreement  was  entered 
into,  the  ship  was  lost,  with  Captain  Blachford  on  board 
[*  94]  her ;  and  Captain  Lindsay  was  appointed  to  the  *  ship  which 
was  built  upon  her  bottom,  for  which  appointment  Lindsay 
paid  the  defendant  a  large  sum  of  money ;  subsequent  to  this  the 
East  India  Company  came  to  a   resolution,    for   the   purpose  of 
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abolishing  the  practice  of  selling  the  commands  of  ships,  and  of 
making  compensation  to  some  of  the  officers  in  their  service  who 
had  paid  for  their  commands ;  they  allowed  Captain  Lindsay, 
among  the  rest,  a  certain  sum  of  money ;  but  no  compensation 
was  made  to  the  representatives  of  Blachford ;  but  this  resolution 
was  not  made  in  approbation  of  the  practice  that  had  prevailed 
before;  but  feeling  that  they  were  blameable  for  not  having  put 
a  stop  to  it  sooner,  they  came  to  a  resolution  of  abolishing  the 
practice  that  had  obtained  in  defiance  of  the  by-laws  of  the  Com- 
pany. Then  this  action  is  founded  on  the  contract  of  the  defendant 
to  repay  to  Blachford,  or  his  representatives,  the  sum  of  £5000  on 
the  appointment  of  a  successor  to  Blachford,  and  not  on  the  receipt 
of  money  by  the  defendant  from  Captain  Lindsay ;  for  the  plain- 
tiff's right  of  action  against  the  defendant  would  have  been  equally 
good  though  he  had  received  nothing  from  Lindsay.  It  is  not  a 
contract  to  pay  such  money  as  the  defendant  should  receive  from 
any  other  captain,  but  to  repay  a  certain  sum,  at  all  events,  on  the 
appointment  of  another;  and  therefore  the  argument  at  the  bar, 
that  this  action  is  bottomed  on  a  contract  that  has  been  executed, 
is  not  well-founded.  Then  the  short  question  here  is,  Whether  or 
not  a  contract,  entered  into  between  two  individuals  in  direct 
violation  of  the  orders  of  the  East  India  Company,  and  against 
public  policy,  can  be  enforced  in  a  Court  of  justice  ?  With  regard 
to  offices  under  government,  it  has  been  decided  that  they  cannot 
be  sold,  though  they  be  not  such  offices  as  are  mentioned  in  the 
statute  5  and  6  Edw.  VI.  This  point  was  much  considered  in 
Parsons  v.  Thompson,  1  H.  Bl.  322;  2  R  R.  773,  where  an 
officer  in  the  dock-yard  at  Chatham  agreed  to  give  another  officer 
there  a  certain  share  of  /the  profits,  if  the  latter  would  procure 
himself  to  be  superannuated,  and  retire  on  the  usual  pension,  to 
make  way  for  the  former ;  and  it  was  holden  that  such  agreement, 
having  been  made  without  the  knowledge  of  the  Navy  Boanl,  to 
whom  the  appointment  belonged,  could  not  be  the  foundation  of 
an  action,  because  it  was. contrary  to  public  policy.  There  a  dis- 
tinction was  taken  between  those  offices  that  cainiot  be  legally 
sold,  and  those  that  may  be  the  object  of  sale,  where  the 
sale  takes  place  under  the  authority  and  with  the  consent  *  of  [*  95] 
those  who  have  the  power  of  appointment,  as  commissions 
in  the  army.  Now  the  principle  on  which  that  case  and  the  cases 
there  referred  to  was  decided,  must  govern  the  present,  unless  it 
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can  ,be  shown  that  there  is  some  distinction  between  offices  held 
under  the  East  India  Company  and  those  under  Government ;  but 
I  think  no  such  distinction  can  be  established  as  far  as  respects 
this  purpose.  But  independently  of  that  ground,  a  plaintiff  cannot 
recover  in  a  Court  of  justice  whose  cause  of  action  arises  out  of  a 
contract  made  between  him  and  the  defendant  in  fraud,  or  to  the 
prejudice,  of  third  persons.  Such  is  the  case  alluded  to  by  my 
Brother  Grose,  of  puffers  at  an  auction;  it  is  a  fraud  upon  the 
buyers.  So  here  this  contract  is  a  fraud  on  tlie  East  India  Com- 
pany, and  cannot  be  the  foundation  of  an  action.  On  this  ground, 
therefore,  as  well  as  because  it  is  contrary  to  principles  of  puljlic 
policy  to  allow  of  such  contracts  as  the  present,  I  am  of  opinion 

that  the  plaintiffs  cannot  maintain  this  action. 

Eule  absolute. 

ENGLISH   NOTES. 

The  same  principle  was  applied  in  Card  v.  Hoiye  (1824),  2  B.  &  C. 
661,  to  a  deed  founded  on  a  contract  for  the  sale  of  shares  in  an  East 
Indiaman  with  a  stipulation  for  the  appointment  to  the  command.  It 
was  held  that  such  a  contract  was  void  as  being  contrary  to  the  interests 
of  the  charterers  and  other  owners.  In  the  judgment  of  the  Court  (de- 
livered by  Abbott,  C.  J.),  the  opinion  was  also  intimated  that  such  an 
agreement  was  void  as  a  breach  of  duty  towards  the  persons  whose  life 
or  property  might  be  embarked  in  her  ;  and  that  tlie  contract  would 
have  been  equally  void  if  the  ship  had  been  chartered  by  jirivate  mer- 
chants instead  of  being  employed  by  the  East  India  Company. 

A  similar  j)rinciple  has  been  acted  on  in  the  following  (amongst 
numerous  other)  cases:  FJartij  v.  Odhun  (1790),  3  T.  R.  681,  1  K.  R. 
791  (assignment  of  lialf-pay  of  an  officer);  Garforth  v.  Fearon  (1787), 
1  H.  Bl.  237,  2  R.  R.  778  (office  in  the  customs);  Parsons  v.  Thompson 
(1790),  1  H.  Bl.  322,  2  R.  R.  773  (dockyards);  Uanlnfjton  v.  Dii 
Chatel  (1781),  1  Bro.  C.  C.  124  (King's  household);  Hojjk'ms  v.  Pres- 
cott  (1847),  4  C.  B.  578,  16  L.  J.  C.  P.  259  (collector  of  taxes);  Cor- 
poration of  Lireiyool  v.  Wright  (1859),  4  Jolnison,  359,  28  L.  J.  Ch. 
868  (arrangement  between  corporation  and  clerk  of  the  peace  liolding 
office  during  good  behaviour,  for  commuting  fees). 

In  the  following  cases,  where  an  office,  such  as  that  of  a  clerk  or  pri- 
vate secretary,  was  held  at  the  pleasure  of  a  superior,  an  arrangement 
for  the  assignment  of  the  office,  made  with  the  sanction  of  the  superior, 
has  been  iipheld:  Aston  v.  Gwinnell  (1829),  3  Young  &  Jervis,  136; 
Harrison  v.  Kloprogge^  cited  in  Pointer  v.  Bote  (1821),  2  Brod.  & 
Bing.  678,  n.,  6  ]Moore,  38,  n.,  2  Cliit.  475,  4  Dougl.  5. 
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The  strict  rule  has  been  relaxed  intlie  case  of  bargains  made  between 
professional  men  in  order  to  realize  the  good-will  uf  a  practice;  wliicli 
have  been  supported,  although  the  result  of  the  transaction  is  that  a 
recommendation  (of  a  duly  qualified  person)  is  partially  influenced  by 
a  pecuniary  consideration.  See  Cdndlei'  v.  Candler  (1821),  Jacob,  225, 
231,  6  Madd.  141;  Bunn  v.  Guy  (1803),  4  East,  190,  7  K.  R.  500; 
Sterrij  v.  Clifton  (1850),  9  C.  B.  110/  19  L.  J.  C.  P.  237. 

Here  may  also  be  noted  the  important  case  of  Egerton  v.  Bvownlow 
(1853),  4  H.  L.  Cas.  1,  23  L,  J.  Ch.  348.  There  conditional  limita- 
tions in  a  will  by  way  of  shifting  uses,  the  effect  of  which  was  that,  if 
the  possessor  ^^ro  tern,  of  the  estates  did  not  acquire  the  title  of  the 
Marquis  or  Duke  of  Bridgwater  or  if  he  accepted  any  inferior  title,  the 
estates  were  to  go  over,  were  held  to  be  void  as  against  public  policy. 

AMERICAN  NOTES. 

Mr.  Throop  (Public  Officers.  §§  .50,  51)  quotes  extensively  from  the  prin- 
cipal case,  and  declares  that  "  the  American  authorities  closely  follow  the  rule 
laid  down  in  the  English  cases."  It  seems  however  that  in  some  of  the  New 
England  States  certain  town  offices  may  be  sold  at  auction.  Howard  v.  Proc- 
tor, 7  Gray  (Mass.),  128. 

In  a  leading  case,  Graij  v.  Hool;  4  Xew  York,  419,  it  was  held  that  an 
agreement  between  two  applicants  for  office,  in  consideration  of  one  dollar,  to 
divide  the  fees,  upon  the  withdrawal  of  one  and  his  aiding  the  other,  is  void. 
"  Nor  did  the  addition  of  one  honest  dollar  cure  the  illegality  of  the  remainder 
of  the  consideration,"  observed  the  Court.  See  also  Gaston  v.  Drake,  14  Nevada, 
175;  33  Am.  Rep.  518;  Hunter  v.  Nolf,  71  Pennsylvania  State,  282;  Martin  v. 
Wade,  37  California,  168 ;  Haas  v.  Fenlon,  8  Kansas,  601 ;  Meyuire  v.  Corwhie, 
101  United  States,  108. 

A  contract  to  pay  canvassers  to  procure  nomination  is  void.  Foley  v.  Speir, 
100  Xew  York,  5.52. 

AU  contracts  to  vote  for  or  support  a  person  on  election,  appointment,  or 
nomination  to  public  office  are  void.  Liness  v.  Hessing,  41  Illinois,  113;  92 
Am.  Dec.  153  ;  Stout  v.  Ennis,  28  Kansas,  706  ;  Swayze  v.  Hull,  8  New  Jersey 
Law,  51;  14  Am.  Dec.  399  ;  Ham  v.  Smith,  87  Pennsylvania  State,  63;  Nicliolls 
v.  Mudgett,  32  Vermont,  516. 

Tliis  line  of  authorities  is  cited  and  approved  by  Mr.  Lawson  (Contracts, 
§  311),  who  says  :  "  The  public  has  a  right  to  some  better  test  of  the  capacity 
of  its  servants  than  the  fact  that  they  possess  the  means  of  purchasing  their 
offices."  Citing  Outon  v.  Hodes,  3  A.  K.  Marshall  (Kentucky),  432;  13  Am. 
Dec.  193;  Engle  v.  Chipman,  51  ^lichigan,  524;  Groton  v.  Waldoborough,  11 
Maine,  300  ;  26  Am.  Dec.  .530;  FiUon  v.  Ilimes,  5  Penn.sylvania  State,  4-52;  47 
Am.  Dec.  422. 

So  an  agreement  between  plaintiff  and  a  candidate  for  the  office  of  tax 
assessor,  that  if  the  latter  was  elected  he  would  appoint  the  latter  his  chief 
deputy,  at  a  salary  of  $2500,  to  be  paid  from  the  fees  and  perquisites  of  the 
office,  and  that  the  latter  should  become  his  official  bondsman,  and  perform 
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all  the  duties  of  the  office  except  those  relating  to  tlie  poll-tax,  was  held  void. 
Robertson  v.  Robinson,  65  Alabama,  610  ;  :3!)  Am.  Kep.  17.  The  Court  said : 
"No  judicial  tribunal,  so  far  as  we  can  discover,  has  ever  given  countenance 
to  any  such  agreement."  See  also  Cobbs  v.  //awon,  75  Michigan,  260  ;  4  Law- 
yers' Rep.  Annotated,  682. 

Mr.  Mechem  (Public  Officers,  §  351),  discusses  this  principle,  and  cites  the 
line  of  cases  above  given,  and  says  :  "  These  offices  are  trusts,  held  solely  for 
the  public  good,  and  should  be  conferred  from  considerations  of  the  ability, 
integrity,  fidelity,  and  fitness  for  the  position  of  the  appointee.  No  other  con- 
siderations can  properly  be  regarded  by  the  appointing  power.  "Whatever  intro- 
duces other  elements  to  control  this  power  must  necessarily  lower  the  character  , 
of  the  appointments,  to  the  great  detriment  of  the  public  good.  Agreements 
for  compensation  to  procm-e  these  appointments  tend  directly  and  necessarily 
to  introduce  such  elements.  The  law  therefore  from  this  tendency  alone, 
adjudges  these  agreements  inconsistent  with  sound  morals  and  public  policy." 
Citing  Tool  Co.  v.  Norris,  2  Wallace  (U.  S.  Supr.  Ct.),  45,  &c.  (Disapproved, 
as  to  the  point  decided,  Lyon  v.  Mitchell,  36  New  York,  242.) 

In  Groion  v.  Waldoborough,  supra,  it  was  held  that  the  sale  by  a  town  of  the 
office  of  constable  at  auction  was  illegal.  The  Court  said  :  "  It  is  to  be  pre- 
sumed that  the  citizens  will  promote  such  men  to  office  as  are  best  qualified 
to  discharge  the  duties.  If  they  are  allowed  to  be  the  subjects  of  sale,  there 
would  be  great  danger  that  purchasers  would  reimburse  themselves  by  oppres- 
sion and  extortion ;  and  that  fidelity  and  integrity  would  be  less  regarded 
than  gain.  Indeed  men  of  elevated  minds  and  correct  principles  could  never 
be  reconciled  to  this  mode  of  obtaining  office."  The  same  was  held  in  Mere- 
dith V.  Ladd,  2  New  Hamj)shire,  517.  In  Alvord  v.  Collin,  20  Pickering  (Mass.), 
418,  however,  it  was  held  that  this  principle  did  not  apply  to  the  collector  of 
taxes,  because  his  is  not  a  "  public  office."  A  strong  opinion  to  the  contrary 
was  expressed,  although  not  necessarily  involved,  in  Tucker  v.  Aiken,  7  New- 
Hampshire,  113.  On  the  general  principle,  however,  the  Massachusetts  Court 
in  Alvord  v.  Collin  used  the  strongest  language  of  approbation,  observing  of  a 
contract  for  the  sale  of  an  office :  "  It  is  inconsistent  with  sound  policy.  It 
tends  to  corruption.  It  diverts  the  attention  of  the  collectors  from  the  per- 
sonal merits  of  the  candidates  to  the  price  to  be  paid  for  the  office.  It  leads 
to  the  election  of  incompetent  and  unw^orthy  officers,  and  on  their  part  to  ex- 
tortion and  fraudulent  practices  to  procure  a  remuneration  for  the  j)rice 
paid."     Citing  the  principal  case. 

In  Filson  v.  Himes,  supra,  it  was  held  that  a  promise  to  secure  the  removal 
of  a  post-office,  and  the  appointment  of  one  as  postmaster  is  illegal.  Th^ 
Court  cited  the  English  doctrine,  and  added  :  "  But  were  the  Engli.sh  co'iiinon 
law  otherwise,  such  contracts  could  not  be  tolerated  by  the  courts  of  a  coun- 
try whose  government  is  founded  theoretically  on  the  most  pure  and  exalteil 
public  virtue." 

In  Gaston  v.  Drake,  supra,  this  doctrine  was  applied  in  respect  to  the  office 
of  district  attorney,  or  public  prosecuting  officer.  The  Court  said :  "  Tlie 
tendency  of  a  contract  for  a  contingent  reward,  to  use  one's  influence  to  pro- 
cure another's  election  to  a  public  office,  is  as  certainly  detrimental  to  the 
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piiV)lic  interest  as  i.s  a  contract  to  use  personal  influence  to  procuie  the  passage 
of  a  law  or  to  obtain  a  pardon."  The  .same  was  held  in  respect  to  a  county 
clerk  in  Oulon  v.  Nodes,  supra. 

In  Sicayze  v.  Hull,  supra,  the  Court  held  that  a  note  executed  in  considera- 
tion that  the  maker  should  be  elected  sheriff,  was  void.  They  contented  them- 
selves with  saying  :  "•  There  is  no  doubt  it  is  a  corrupt  and  void  agreement." 

In  Cobbs  V.  Hixson,  supra,  a  candidate  to  succeed  a  defaulting  city  treasurer 
agi-eed  with  him  that  he  should  retain  the  custody  of  the  funds  and  generally  per- 
form the  duties,  and  the  successor  should  merely  sign  rei:)orts  and  be  treasurer 
in  name.  The  Court  very  severely  reprobated  this  agreement,  and  pronounced 
void  a  bond  executed  by  the  defaulting  and  outgoing  officer  to  the  incoming 
officer  for  the  faithful  discharge  of  the  duties  of  the  office.  The  Court  said 
in  conclusion  :  "  It  is  not  pleasant  to  think  that  people  of  any  city  can  have 
elective  offices  filled  by  such  methods.  To  hold  that  such  intrigues  can  be 
legally  carried  out  would  be  monstrous.  A  community  that  would  knowingly 
tolerate  it  would  not  be  fit  for  self-government.  Persons  who  have  taken 
part  in  such  dealings  cannot  ask  courts  to  enforce  their  bargains." 


No.  34.  — LOWE   V.   PEERS. 
(1768  EX.  CH.  1770.) 

RULE. 

An  agreement  in  general  restraint  of  marriage  is  illegal 
and  void  as  against  public  policy. 

Lowe  V.  Peers, 

4  Burr.  222.5-22.34  &  Wihuot,  .364-38.5. 

Contract.  —  Illegality.  —  General  Eestraint  of  Marriage. 

A  contract  under  seal  made  with  a  lady  not  to  marry  another,  and  in  case  of 
doing  so  to  pay  the  former  lady  a  sum  of  money :  Held  illegal  and  void. 

This  was  an  action  of  covenant  upon  a  marriage  con-  [2225] 
tract,  being  a  promise  under  the  defendant's  hand  and  seal, 
and  in  his  ovfn  handwriting,  to  the  effect  following  :  "  I  do  hereby 
promise  Mrs.  Catherine  Lowe  that  I  will  not  marry  witli  any  per- 
son besides  herself.  If  I  do,  T  agree  to  pay  to  the  said  Catherine 
Lowe  £1000  within  three  months  next  after  I  shall  marry  anybody 
else.  Witness  my  hand  Newsham  Peers  and  seal,  &c."  This  deed 
was  executed  in  1757.  And  in  1 767  Peers  married  another  woman. 
Whereupon  this  action  was  brought. 

*The  plaintiff  avers  in  her  declaration  "that  she  had  [*  2226] 
roiunined   single,  and   was   alwavs  willing   and   ready  to 
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inarry  him  whilst  lie  contimied  single;  l)ut  he  married  Elizabeth 
(lardiuer.  The  breach  was  assigned  in  non-payment  of  the  £1000, 
though  demanded.     The  defendant  pleaded  non  est  factum. 

The  question  turned  upon  the  second  count  only :  for,  it  was  ad- 
mitted, that  no  sufficient  evidence  was  given  to  support  the  first 
count. 

The  cause  was  tried  before  Lord  Mansfield.  It  appeared  in 
evidence,  by  letters  that  were  read,  that  there  had  been  a  long 
courtship,  and  that  this  obligation  was  fairly  and  voluntarily  given 
by  the  defendant  to  the  plaintiff;  the  defendant  pulled  the  stamped 
paper  out  of  his  own  pocket,  and  wrote,  signed,  sealed,  and  exe- 
cuted it  in  the  presence  of  one  witness.  And  a  witness  who  saw 
it  executed,  attested  it  after  the  defendant  was  gone.  There  was 
no  intercourse  between  the  plaintiff  and  defendant  afterwards. 
The  witness  to  prove  this  deed  swore  that  the  defendant  sealed 
it  before  he  wrote  his  name  "  Newsham  Peers."  Evidence  was 
called  on  the  other  side  to  prove  the  contrary. 

His  Lordship  directed  the  jury  to  find  for  the  plaintiff,  with 
damages  £1000  if  they  thought  the  deed  to  be  a  good  deed.  If 
this  direction  was  wrong,  he  gave  the  defendant  leave  to  move 
for  a  new  trial,  without  costs. 

Accordingly,  on  Thursday,  21st  April  last,  Mr.  Dunning,  Soli- 
citor-General, moved  for  a  new  trial,  with  liberty  also  to  move 
afterwards  in  arrest  of  judgment. 

Upon  showing  cause  on  Monday  last  (the  9th  instant),  a  ques- 
tion was  proposed  to  be  debated,  "  Whether  the  jury  could  give  any 
more  or  less  damages  than  the  XI 000,  the  specific  sum  mentioned 
in  the  deed;"  as  well  as  "Whether  this  instrument  is  good  enough 
in  law  to  support  any  action  whatsoever." 

It  was  then  agreed  that  both  motions  (viz.  for  a  new  trial  and  in 
arrest  of  judgment)  should  come  on  to  be  argued  together. 

Pursuant  to  which  agreement,  the  case  was  argued  by 
[*  2227]  Sir  Fletcher  Norton,  Mr.  Oust,  and  Mr.  *  Wallace  for  the  ■ 
plaintiff ;  and  by  Mr.  Dunning,  Solicitor-General,  and  Mr. 
Mansfield  for  the  defendant  ;  but  the  Court,  in  giving  their  opin- 
ions upon  the  two  motions,  entered  so  fully  into  the  grounds  and 
reasons  upon  which  they  founded  their  determination,  and  discussed 
the  objections  and  cases  cited  so  particularly,  as  may  render  the 
arguments  of  the  counsel  unnecessary  to  be  given  here  at  all,  or  at 
least  more  than  a  slight  sketch  of  them  The  general  tendency  of 
them  was  shortly  this  :  — 
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The  motion  for  a  new  trial  was  founded  upon  an  objection  to  the 
direction  given  to  the  jury,  "  to  find  the  whole  sum  of  £1000  in 
damages,  in  case  they  should  find  for  the  plaintiff",''  the  counsel  for 
the  defendant  insisting  that  the  jury  ought  to  have  been  left  at 
liberty  to  give  a  less  sum  if  they  had  thought  proper,  the  jury  being 
judges  of  the  damages,  as  well  in  covenant  as  in  assumpsit.  They 
cited  James  V.  Morgan,  1  Lev.  Ill,  where  the  jury  were  directed 
to  give  only  the  value  of  the  horse  in  damages,  upon  an  assumpsit 
"  to  pay  a  barley-corn  a  nail,  doubling  it  every  nail."  They  also 
cited  and  much  relied  upon  Sir  Baptist  HirCs  vase  in  1  Ro.  Abr. 
p.  703,  title  "  Trial,"  pi.  9,  where  a  finding  of  less  was  holden  to  be 
good  ;  and  the  jury  are  said  to  be  chancellors,  and  may  give  such 
damages  as  the  case  requires  in  equity. 

It  was  answered  that  where  a  particular  sum  is  liquidated  and 
fixed  by  the  agreement  of  the  parties,  and  the  breach  of  covenant 
assigned  in  non-payment  of  that  money,  that  fixed  sum  alone  is  the 
measure  of  the  damages. 

The  motion  in  arrest  of  judgment  was  founded  upon  the  follow- 
ing reasons  :  That  all  engagements  in  restraint  of  marriage  are 
void ;  that  this  engagement  is  of  that  sort ;  that  there  is  no  con- 
sideration for  this  contract.  It  is  not  reciprocal :  here  is  no 
mutuality,  which  is  essential  to  the  validity  of  a  contract. 

It  was  answered  that  this  whole  transaction  amounts  to  a 
mutual  promise  "  to  marry  each  other."  Tlie  plaintiff's  accept- 
ance of  this  deed  is  sufficient  evidence  of  her  making  such  a  prom 
ise.  So  that  there  were  mutual  promises  ;  and  both  were  bound 
ttj  perform  them.  Therefore  there  was  a  consideration  for  the 
defendant's  promise.  However,  this  promise  is  by  a  deed ;  and 
a  deed  carries  its  own  consideration. 

And  this  is  not  an  engagement  in  restraint  of  marriage  gen- 
erally ;  it  is  only  a  restraint  from  marrying  anybody  else  but 
each  other.  Therefore  it  is  not  like  the  case  of  Baker  v.  f^^iite, 
in  2  Vern.  215,  or  that  of  Woodliouse  v.  Sheph]/,  in  2  Atkyns, 
535. 

*  Lord  Mansfield  stated  the  deed  particularly  and  tlie  [*  2228] 
declaration  upon  it.  The  words  are,  "  I  do  hereby  ]n-om- 
ise  Mrs.  Catherine  Lowe  that  I  will  not  marry  with  any  person 
besides  herself ;  if  I  do,  I  agree  to  pay  the  said  Catherine  Lowe 
£1000  within  three  months,  &c."  The  defendant  was  single  at  the 
time,  and  so  was  the  plaintiff. 
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The  second  count  avers  that  the  plaintitl'  was  ready  to  marry 
him  ;  and  that  after  the  making  the  deed,  he  did  marry  another 
woman;  namely,  one  Ehzabeth  (rardiner:  yet  he,  tlie  defendant, 
did  not,  when  requested  by  the  plaintiff,  pay  the  XlOOO  which  he 
had  agreed  to  pay ;  and  so  (thougli  often  requested)  hath  not  kept 
the  covenant  made  between  them  as  aforesaid.  So  that  the  breach 
is  assigned  in  the  not  paying  the  £1000. 

To  this  declaration  noii  est  far  twin  was  pleaded  by  the  defendant ; 
but  the  jury  found  "  that  it  was  his  deed,"  and  have  given  £1000 
damages.  And  by  law  and  in  justice  he  ought  to  pay  the  £1000. 
Money  is  the  measure  of  value.  Therefore  what  else  could  the 
jury  find  but  this  £1000  (unless  they  had  also  given  interest  after 
the  three  months)  ? 

This  is  not  an  action  brought  against  him  for  not  marrying  her, 
or  for  his  marrying  any  one  else.  The  non-payment  of  the  £1000 
is  the  ground  of  this  action,  —  "that  he  did  not,  when  requested, 
pay  the  £1000." 

The  money  was  payable  upon  a  contingency,  and  the  contingency 
has  happened.     Therefore  it  ought  U)  be  paid. 

There  is  a  difference  between  covenants  in  general  and  covenants 
secured  by  a  penalty  or  forfeiture.  In  the  latter  case,  the  obligee 
has  his  election.  He  may  either  bring  an  action  of  del)t  for  the 
penalty  and  recover  the  penalty,  (after  which  recovery  of  the  pen- 
alty he  cannot  resort  to  the  covenant,  because  the  penalty  is  to  be 
a  satisfaction  for  the  whole),  or,  if  he  does  not  choose  to  go  for 
the  penalty,  he  may  proceed  upon  the  covenant,  and  recover  more 
or  less  than  the  penalty,  totics  quoties. 

And  upon  this  distinction  they  proceed  in  Courts  of  Equity. 
They  will  relieve  against  a  penalty  upon  a  compensation  ;  but  where 
the  covenant  is  "  to  pay  a  particular  liquidated  sum,"  a  Court  of 
Equity  cannot  make  a  new  covenant  for  a  man ;  nor  is  there  any 
room  for  compensation  or  relief.  As  in  leases  containing  a  cove- 
nant against  plowing  up  a  meadow,  if  the  C(jvenant  be  "  not 
[*  2'220]  to  plow,"  and  there  be  a  penalty,  a  Court  of  Equity  *  will 
relieve  against  the  penalty,  or  will  even  go  fuither  than 
that  (to  preserve  the  substance  of  the  agreement),  but  if  it  is  worded 
"  to  pay  X5  an  acre  for  every  acre  plowed  up,"  there  is  no  alterna- 
tive, no  room  for  any  relief  against  it,  no  compensation ;  it  is  the 
substance  of  the  agreement.  Here  the  specified  sum  of  £1000  is 
found  in  damages  ;  it  is  the  particular  liquidated  sum  fixed  and 
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agreed  upon  between  the  parties,  and  is  therefore  the  proper  quan- 
tum  of  the  damages. 

The  same  reason  answers  to  the  motion  for  a  new  trial  in  the 
present  case. 

As  to  the  case  {Sir  Baptist  Hixt  v.  Goatcs)  mentioned  by  Mr. 
Mansfield  from  2  Eo.  Abr.  703  (S.  C.  Cro.  Jac.  390),  it  is  impossible 
to  support  it,  for  it  cannot  be  that  a  man  should  be  obliged  to  take 
less  than  the  liquidated  sum.  And  the  writ  of  error  in  that  case  was 
plainly  brought  by  the  defendant.  Besides,  the  damages  could  never 
be  taken  advantage  of  upon  a  writ  of  error.  How  could  the  quantitni 
of  damages  found  by  the  jury  be  the  subject  of  a  writ  of  error  ? 

'T  is  therefore  clear  that  where  the  precise  sum  is  not  the  essence 
of  the  agreement,  tlie  quantum  of  the  damages  may  be  assessed  by 
the  jury ;  but  where  the  precise  sum  is  fixed  and  agreed  upon  be- 
tween the  parties,  that  very  sum  is  the  ascertained  damage,  and  the 
jury  are  confined  to  it. 

This  brings  the  matter  to  the  validity  of  the  deed. 

Whatever  grounds  e.v:isted  at  that  time  that  could  avail  the  de- 
fendant to  avoid  the  deed,  should  have  come  on  his  part  by  a  proper 
plea  if  it  would  in  reality  have  been  a  good  defence  for  him.  And 
therefore  if  any  sucli  ground  had  existed  in  this  case,  as  did  exist 
in  Shepley's  case  ( Woodhousc  v.  SJiepley,  ^  Atk.  535),  or  any  other 
ground  not  appearing  upon  the  face  of  the  deed,  it  oi>ght  to  have 
been  avoided  by  a  proper  plea.  Here  we  are  upon  the  face  of  the 
deed;  the  plea  is  noii  est  factum. 

It  is  objected  that  tliis  is  an  engagement  in  restraint  of  marriage. 

Tt  is  answered  that  this  construction  is  directly  contrary  to  the 
words  and  intention  of  the  deed,  which  amounts  to  a  mutual  agree- 
ment between  these  two  persons  "  to  marry  each  other,"  and  that 
the  plaintiff's  acceptance  of  the  deed  proves  tliat,  and  tliat  what 
the  jury  have  found  is  a  sufficient  reason  to  have  it  supposed  that 
there  was  such  a  mutual  agreement  "  to  marry  each  otluu- ; " 
that,  however,  this  is  at  *  the  utmost  only  a  contract  "  tliat  [*  2230] 
he  would  not  marry  any  other  woman,  and  tliat  if  he 
should  marry  any  other  woman  he  would  pay  the  plaintiff  .£1000 
within  three  months  after  he  should  .so  marry  any  other  woman  ;  " 
■but  it  is  very  far  from  restraining  his  marrying  at  all. 

This  is  a  point  of  very  considerable  importance. 

All  these  contracts  ought  to  be  looked  upon  (as  Lord  Hardwicke 
said  in  the  case  of  Woodhouse  v.  Shrjdr//)  with  a  jealous  eye,  even 
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supposing  them  clear  of  any  direct  fraud.  In  that  case,  Lord 
Hakdwickk  did  not  proceed  on  any  circumstances  of  particuhir 
actual  fraud,  Init  on  public  and  general  considerations,  and  there- 
fore he  gave  no  costs. 

These  engagements  are  liable  to  many  mischiefs,  to  many  dan- 
gerous consequences. 

When  persons  of  different  sexes,  attached  to  each  other,  and  thus 
contracting  to  marry  each  other,  do  not  marry  immediately,  there 
is  always  some  reason  or  other  against  it,  as  disapprobation  of 
friends  and  relations,  inequality  of  circumstances,  or  the  like. 
Both  sides  ought  to  continue  free ;  otherwise,  such  contracts  may 
be  greatly  abused,  as  by  putting  w^oman's  virtue  in  danger,  by  too 
much  confidence  in  men,  or  by  young  men  living  with  women 
without  being  married.  Therefore  these  contracts  are  not  to  be 
extended  by  implication. 

But  here  is  not  the  least  ground  to  say  "that  this  man  has  en- 
gaged to  marry  this  woman."  Much  less  does  anything  appear  of 
her  engaging  to  marry  him. 

There  is  a  great  difference  between  promising  to  marry  a  par- 
ticular person  and  promising  not  to  marry  any  one  else.  There  is 
no  colour  for  either  of  these  constructions  that  have  been  offered 
by  the  plaintiff's  counsel. 

This  is  only  a  restraint  upon  him  against  marrying  any  one 
else  besides  the  plaintiff;  not  a  reciprocal  engagement  "  to  marry 
each  other,"  or  anything  like  it. 

This  penalty  is  set  up  against  the  defendant  after  ten  years  have 
passed  without  any  intercourse  between  the  plaintiff  and  him. 

Another  reason  why  we   should  not  strain  in   favour  of  this 

contract  is  because  if  there  was  really  any  mutual  con- 

[*  2231]  tract  *  under  fair  and  equal  circumstances,  the  plaintiff 

will  still  be  at  liberty  to  bring  her  action,  for  a  void  bond 

can  never  stand  in  her  way. 

Therefore  I  think  that  what  passed  at  the  trial  was  perfectly 
right ;  that  the  measure  of  damages  was  the  £1000,  and  that  this 
was  such  a  contract  as  ought  not  to  be  carried  into  execution. 

The  case  of  Baker  v.  White,  2  Vern.  215,  was  not  near  so  strong 
as  the  present  case.  That  was  in  restraint  of  Elizabeth  Baker's 
marrying  again.  There  is  a  difference  between  a  restraint  of  a 
first  marriage  and  a  restraint  of  a  second  marriage.  The  plaintiff 
there  was  a  widow  when  she  gave  the  bond.     And  the  transaction 
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was,  ill  effect,  a  mere  wager,  and  nothing  at  all  unfair  in  it ;  and 
yet  in  that  case  the  bond  was  decreed  to  be  delivered  up  to  be 
cancelled. 

Mr.  Justice  Yates  was  of  the  same  opinion  on  both  points. 

Mr.  Justice  Willes  also  concurred. 

Lord  Mansfield.  Let  the  rule  for  a  new  trial  be  discharged, 
but  the  judgment  must  be  arrested. 

This  judgment  arresting  the  original  judgment  was  [Wilm.  364] 
brought  up  by  writ  of  error  into  the  Exchequer  Cham- 
ber, and,  after  argument  there,  — 

Lord  Chief  Justice  Wilmot  delivered  the  unanimous  judgment 
of  the  Court. 

After  stating  the  proceedings,  he  said  :  — 

There  are  two  questions  : 

The  1st  question  is,  whether  a  covenant  not  to  marry  any  person 
but  the  covenantee,  under  the  penalty  of  £1000,  without  any  con- 
sideration whatever  to  support  it,  is  valid  in  point  of  law,  and 
whether  an  action  will  lie  to  recover  the  penalty  ? 

The  counsel  at  the  bar,  who  argued  this  case  for  the  plaintiff 
with  great  ability,  admitted  that  the  civil  law  had  a  violent 
aversion  to  all  restraints  upon  marriage ;  and  that  the  Court  of 
Chancery  followed  the  rule  of  the  civil  law,  in  cases  \vliere  they 
exercised  a  concurrent  jurisdiction  with  civil  law  Courts;  but 
contended  that  the  common  law  had  not  adopted  that  aversion,  and 
reprobated  all  restraints  upon  matrimony,  as  the  civil  law  did; 
and  they  mentioned  the  case  of  Ecclesiastics,  and  Masters  in 
Chancery  formerly,  and  Fellows  of  Colleges;  and  that  by 
particular  modes  and  provisions  *  marriage  may  be  checked  ;  [*  370] 
as  by  limiting  estates  while  grantees  remain  sole  and  un- 
married; or  agreeing  to  pay  a  sum  of  money  upon  marriage,  which 
will  have  the  same  effect  as  agreeing  not  to  marry  under  a  penalty ; 
and  this  kind  of  reasoning  was  very  skilfully  introduced,  in  order 
to  divide  this  covenant;  and,  supposing  the  first  part  of  the  deed, 
not  to  marry,  to  be  illegal,  yet  that  the  second  part  of  it  might 
operate  as  a  promise  to  pay  £1000  upon  marriage,  which  is  legal ; 
and  many  cases  were  cited  to  show  the  difference  between  bonds 
void  by  statute  and  at  the  common  law ;  and  that  one  part  of  a 
condition  may  be  good  and  an  action  maintainable  for  a  breach  of 
it,  though  another  part  is  bad.  It  is  not  necessary  to  state  or  con- 
sider those  cases,  for  the  fact  does  not  warrant  the  application  of 
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them,  because  this  deed  contains  an  entire  agreement  whicli  nnist 
be  taken  altogether;  and  there  is  not  the  least  pretence  to  divide 
and  sei)arate  it  into  distinct  and  different  parts.  The  penalty  waits 
npon  the  contract,  and  is  to  secure  the  performance  of  it.  The 
covenant  is  the  law,  and  the  penalty  the  sanction  of  it;  and  there- 
fore the  question  first  put  is  the  true  (juestion,  viz.  :  "  Whetlier  a 
covenant  not  to  marry  anybody  except  the  covenantee  under  a 
penalty  "  induces  such  a  valid  legal  obligation  that  tlie  Courts  of 
common  law  will  sustain  an  action  for  the  breach  of  it;  and  as 
there  are  no  cases  directly  in  point,  it  may  not  be  improper  to 
mention  the  reasons  particularly  which  determine  us  to  think  that 
this  covenant  is  void,  and  that  no  Court  of  justice  ought  to  enter- 
tain an  action  for  the  violation  of  it. 

Upon  the  first  view  of  this  question,   the  maxim,  cited  at  the 
l)ar  of  volenti  non  fit  injuria,   seems  to  favour  such  a  covenant; 

that  every  man  has  a  right,  disjjoncre  de  suo  jure ;  and 
[*  371]   as  the  law  *does  not  oblige  anybody  to  marry,  but  leaves- 

a  free  agency  in  that  respect  to  every  member  of  this  com- 
munity, it  is  not  an  agreement  to  omit  wliat  the  law  commands ; 
but  an  agreement  to  omit,  what  the  law  leaves  to  every  one's  own 
choice  to  omit  if  he  pleases.  And  as  so  far  as  respects  obedience 
to  the  positive  law  of  this  kingdom,  tlie  argument  is  unanswerable; 
but,  besides  legal  obligations,  every  member  of  civil  society  is 
under  a  variety  of  moral  obligations,  which  municipal  laws  do 
not  enforce,  but  which  the  law  of  nature,  which  is  the  law  of  God, 
calls  upon  him  to  perform.  It  would  be  endless  to  enumerate  the 
duties  which  are  the  objects  of  moral  obligations,  both  in  a  state 
of  society  and  out  of  it;  gratitude,  charity,  and  all  parental  and 
filial  duties,  beyond  mere  maintenance,  friendship,  beneficence  in 
all  its  various  branches,  and  many  more,  whicli  might  be  named, 
are  duties  of  perpetual  obligation ;  and  I  cannot  name  a  greater 
than  matrimony,  being  one  of  tlie  first  commands  given  by  God  to 
mankind  after  the  Creation,  repeated  again  after  the  Deluge,  and 
ever  since  echoed,  by  the  voice  of  nature,  to  all  mankind.  Y^)T 
the  precept  of  multiplication  has  been  always  expounded,  by  the 
civilized  part  of  the  world,  to  mean  multiplication  by  the  medium 
of  matrimony,  and  not  by  promiscuous  copulation;  and  there  can- 
not be  a  duty  of  greater  importance  to  society,  because  it  not  only 
strengthens,  preserves,  and  perpetuates  it,  but  the  peace,  order,  and 
decency  of  society  depends  upon  protecting  and  encouraging  it. 
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The  point  therefore  to  be  considered  is,  whether  a  covenant  to 
omit  such  a  diity,  ought  to  he  enforced  in  foro  civili. 

The  writers  upon  the  law  of  nature  consider  contracts  to  omit 
such  duties  as  void;  nay,  they  consider  an  oath  to  perform  them 
as  not  obligatory.  Grotius,  2  Lib.  cap.  13,  sect.  67.  "  Ut 
valeat  *Juramentum,  oportet  obligatio  sit  licita;  quare  [*  372] 
nuUas  vires  habebit  jurata  promissio  de  re  illicita,  aut 
natural itur  aut  divina  interdictione  aut  etiani  humana ;  .  .  .  imo 
etiani  si  res  quae  proniittitur,  non  sit  illicita  sed  majus  bonum 
morale  impediens :  sic  quoque  non  valebit  Jus-jurandum ;  quia, 
scilicet  profectum  in  bono,  deo  debemus,  ita  ut  ejus  libertatem 
eripere  nobis  ipsis  non  valeamus. " 

A  covenant  of  this  kind  does  not  only  hinder  a  greater  moral 
and  social  good,  it  does  not  only  interfere  and  check  that  "  profec- 
tum in  bono, "  which  we  owe  to  God  and  our  country,  but  it  tends 
to  evil  and  to  the  promoting  of  licentiousness ;  it  tends  to  depopu- 
lation, the  greatest  of  all  political  sins ;  it  is  a  contract  "  vergens 
ad  publicam  peniiciem, "  and  therefore  has  a  moral  tuq:)itude  in  it. 

Will  the  law  of  this  country,  the  perfection  of  human  reason, 
enforce  sucli  a  contract?  Is  a  covenant  to  omit  moral  duties, 
which  for  the  exercise  of  our  virtues  are  left  to  our  free  choice, 
the  proper  suliject-matter  of  an  action  ? 

Laws  are  the  will  of  the  whole  c(unmunity,  and  one  great  part 
of  their  function  is  to  enforce  the  performance  of  contracts;  but 
could  it  even  be  the  will  of  any  community  to  give  an  effect  to 
agreements  subversive  of  any  moral  or  social  duty ;  and,  instead 
of  meliorating  and  perfecting  human  nature,  countenance  and 
sanctify  a  contract  founded  in  the  corruption  and  dei)ravation 
of  it? 

And  it  is  much  worse  than  a  covenant  of  per])etual  chastity, 
which  extends  to  all  unlawful  as  well  as  lawful  intercourse ;  for 
this  covenant  only  interdicts  the  innocent  gratification  of  a  natural 
appetite,  and  leaves  the  party  at  liberty  to  a  criminal  indulgence 
of  it.  To  entertain  an  action  for  tlie  laeach  of  sucli  contracts, 
would  be  setting  the  laws  of  God  and  man  at  variance 
with  one  another;  it  would  be  *  making  the  common  law  [*  373] 
counteract  its  own  favourite  dominant  jtrincijilc,  S((lus 
popidi  stiprevia  le.r. 

The  increase  of  the  peo])le  in  sucli  a  commercial  state  as  ours, 
where  our  foreigi!  <loininions  would    tak(^    oftentimes,  more   tlian 
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we  have  to  send  them,  conduces  most  materially  to  the  stienfj;th 
and  prosperity,  and  consequently  to  the  safety  of  the  people;  and 
reason,  history,  and  observation  tell  us,  that  such  an  increase  is 
best  secured  by  the  medium  of  matrimony,  which  is  therefore  very 
truly  called  the  seminary  of  mankind. 

Courts  of  justice  must  execute  the  laws  as  they  find  them ;  l)ut 
if  there  is  no  positive  written  law,  nor  any  adjudged  cases,  com- 
pelling them  to  apply  their  power  and  authority  in  support  of  such 
a  contract,  as  the  law*stands  neuter  in  respect  of  matrimony,  and 
many  other  moral  duties,  and  leaves  it  ojitional  to  mankind 
whether  they  will  perform  them  or  not,  we  are  for  leaving  the 
performance  of  contracts  to  omit  them  equally  optional. 

It  is  sufficient  that  the  law  leaves  matrimony  to  every  man's 
free  choice,  and  does  not  punish  celibacy ;  but  to  effectuate  a  con- 
tract for  the  continuing  in  such  a  state  is  totally  inconsistent  with 
the  ideas  we  have  of  the  proper  functions  of  a  Court  of  justice. 
Activity  in  such  a  case  seems  to  be  a  profanation  of  justice,  and 
neutrality  the  purest  and  most  refined  exertion  of  it. 

I  have  dwelt  a  little  upon  this  argument,  because  reasons  drawn 
from  States  where  marriage  was  a  positive  duty  by  the  law  of  the 
State,  do  not  apply  to  this  case,  where  it  is  not  so ;  with  the  Jews, 
Greeks,  and  Eomans  it  was ;  and  therefore  contracts  of  this  kind, 
with  them,  must  be  so  far  from  being  executed  by  them,  that  they 
must  have  been  objects  of  punishment;  but  we  disclaim 
[*  374]  all  arguments  from  those  *laws,  and  tlierefore  we  mean  to 
bottom  this  judgment  upon  the  law  of  God,  the  principles 
of  reason,  morality,  and  the  common  law,  independent  of  any 
other  municipal  law  whatever. 

I  will  consider  how  the  law  of  this  country  treats  restraints  u])on 
marriage;  and  though  no  case  can  be  found  in  specie  upon  this 
question,  yet  a  principle  is  to  be  found  which  directly  applies  to 
and  governs  it. 

The  case  of  Ecclesiastics,  whether  secular  or  religious,  was  a 
weed  of  the  canon  law,  erroneously  tolerated  by  the  common  law, 
and  totally  extirpated  at  the  Eeformation. 

The  case  of  the  six  Clerks  in  Chancery  is  recited  by  the  act  to 
have  been  a  custom,  not  grounded  upon  any  law  at  all. 

The  case  of  the  Fellows  of  Colleges  depends  upon  the  will  of 
the  founder ;  there  is  a  succession  in  colleges ;  it  is  only  a  tem- 
porary restraint  on  a  few  in  seminaries  of  learning,  wliich  are  not 
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proper  places  for  the  reception  of  wives  and  children ;  and  the  loss 
which  the  public  receives  from  the  celibacy  of  a  few  is  most 
amply  compensated  to  them  by  the  better  accommodating  those 
seminaries  to  the  purposes  of  education. 

The  case  of  Customs  of  Manors,  and  Limitations  of  Estates  dur- 
ing celibacy,  are  modifications  of  property ;  and  though  they  do 
invite  tlie  proprietors  of  such  estates  to  abstain  from  matrimony, 
yet  they  do  not  profess  and  avow  that  intention ;  as  an  estate  given 
upon  condition  or  an  express  agreement  not  to  marry  under  a 
forfeiture,  does;  where  it  figures  in  the  shape  of  a  penalty,  and 
discloses  a  premeditated  design  to  check  it. 

But  whatsoever  weight  there  may  be  in  the  distinction  between 
a  limitation  and  a  condition,  it  has  been  long  settled  and 
so  often  *  judicially  recognized,  that  it  ought  not  now  [*  375] 
to  be  disturbed;  and  it  is  observable,  that  it  is  not  a 
subtlety  of  our  law  only,  for  the  civil  law,  in  the  passage  men- 
tioned at  the  bar  by  Mr.  Cuft,  out  of  Swinburn,  makes  the  same 
distinction,  and  mentions  the  reason  for  it,  which  I  have  given. 
4th  part,  Ch.  12,  Sect.  6,  19. 

"  Moreover,  if  the  testator  do  bequeath  any  legacy  to  a  woman 
conditionally,  if  she  do  not  marry,  willing  her  to  restore  the  same 
to  another,  if  she  do  many ;  albeit,  in  this  case,  the  woman  do 
marry,  she  may  obtain  the  legacy,  neither  is  she  bovmd  to  rest<we 
the  same  ;  unless  it  were  the  meaning  of  the  testator,  not  to  forbid 
marriage,  but  to  grant  the  use  of  the  thing  bequeathed  until  the 
legatary  did  marry. " 

"  The  ninth  limitation  is,  when  the  proliibition  of  marriage  is 
n(jt  made  conditionally  by  this  word  'if;'  as 'I  make  thee  my 
executor,'  if  'thou  dost  not  marry,'  but  by  other  words,  or  adverbs 
of  time ;  as  when  the  testator  willeth  that  his  daughter  or  wife 
shall  be  executrix,  or  shall  have  the  use  of  his  goods, "  so  long  "  as 
she  shall  remain  unmarried ;  agreeable  hereunto  are  tlie  laws  of 
tliis  Eealm  of  England,  wlierein  thei'e  is  a  case  that  one  of  the 
Kings  of  this  Realm  did  grant  to  liis  sister  the  manor  of  D.  so 
long  as  she  should  continue  unmari'ied;  and  this  was  admitttMl 
to  be  a  good  limitation  in  the  law,  but  not  a  condition.  "  Edw. 
VI.  to  his  sister  Mary,  according  to  Hen.  Vlllth's  Will  (Dyer, 
141). 

The  common  law,  therefore,  in  allowing  such  limitations,  docs 
not  discover  any  more  favour  to  restraints  upon  matrimony  than 
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the  civil  law  did;  Ijuth  all(»wcd  a  Modus  as  qualifying  and  limit- 
ing the  duration  of  property,  hut  rejected  a  condition. 
[*  376]  *  And  it  is  called  a  "  Modus  "  hy  the  writers  upon  that 
law,  in  contradistinction  to  a  condition ;  and  it  was  cer- 
tainly considered,  by  both  laws,  like  any  collateral  determination 
of  the  estate,  or  qualification  of  the  donation ;  hut  a  covenant  not 
to  marry  under  a  penalty  stands  totally  unconnected  with  any 
gift  or  estate  at  all ;  and  it  is  not  lucrum  cessans,  as  in  the  case 
of  a  limitation  of  an  estate,  but  damnum  datum  and  punish- 
ment. It  is  laying  a  mulct  upon  himself  for  doing  what  ancient 
policy  mulcted  him  for  not  doing;  the  case  put  of  a  note  to  pay  a 
sum  of  money  upon  mamage  is,  u])on  the  face  of  the  note,  only  a 
contingent  time  of  payment.  Some  consideration  must  be  proved, 
and  if,  under  the  pretence  and  mask  of  a  fictitious  consideration, 
it  should  appear  to  be  given  as  a  penalty  to  restrict  the  giver  of 
the  note  from  marrying,  without  any  reasonable  ground,  founda- 
tion, or  consideration  for  giving  it;  I  should  be  apt  t(j  say,  as 
Papinian  did,  D  xxxv.  cle  Condit.  &  Demons,  s.  79,  "  (pujd  in 
fraudem  legis,  ad  impediendas  nuptias  adscriptum  est,  iiullam  vim 
habet. " 

A  case  was  cited  out  of  1  Eolles  Abridg.  418,  that  if  a  man 
leases  for  life,  upon  condition  that  if  the  lessee  shall  marry  with- 
out licence  he  shall  re-enter,  it  is  a  good  condition.  The  case  is 
taken  out  of  the  Year  Book  of  43  Edward  III.  6  a.  The  case 
itself  is  upon  a  custom  to  pay  a  fine  by  the  tenants  of  a  manor, 
holding  in  villenage,  on  the  marriage  of  tlieir  daughters,  and  an 
issue  was  taken  on  the  custom.  But  the  passage  cited,  and  turned 
into  RoUes,  is  only,  in  the  Year  Book,  a  dictum  of  Kirtox,  a 
Judge ;  and  he  adds,  "  yet  it  is  a  condition  against  the  common 
law ;  "  so  that,  as  far  as  it  goes,  it  is  an  authority  in  point  con- 
demning such  restraints.  Baker  v.  White,  2  Vern.  215. 
[*  377]  A  bond  from  a  widow  not  to  marry  again,  was  *  decreed  to 
be  delivered  up,  thought  there  was  a  counter-bond  to  pay  a 
sum  of  money  to  her  executors,  if  she  did  not. 

All  the  cases  cited  out  of  the  books,  where  devises  of  either  real 
or  personal  estate,  made  "  upon  condition  of  not  marrying  without 
consent,  with  a  devise  over  on  non-performance  of  the  condition, " 
are  held  to  be  good,  are  so  far  from  being  prohibitions  of  marriage, 
that  they  contemplate  and  have  a  marriage  in  their  view,  under 
a  proper  direction;    and  though  the  liberty  of   marriage  is  to  be 
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favoured,  yet  the  liberty  of  disposing  of  property  as  the  owner 
pleases,  is  likewise  to  be  supported ;  and  by  considering  these  pro- 
visions in  deed  or  wills,  not  as  prohibitions,  but  as  wise  regula- 
tions of  marriage,  parental  authority,  and  a  free  exertion  of  the 
rights  which  property  gives,  are  duly  maintained,  1  Mod.  .'508 ; 
and  the  reason  given  by  Hale  for  supporting  such  conditional 
limitations,  is  "  because  the  party  is  not  thereby  bound  frcjm  mar- 
riage."  In  the  case  of  Harveij  v.  Asto)i,  Comyns,  Chief  Baron, 
729,  lays  it  down,  "  if  a  portion  be  given  on  consideration  that  a 
daughter  should  never  marry,  it  should  be  rejected  as  repugnant  to 
the  orisinal  institiition  of  the  creation  of  mankind ; "  and  a  cove- 
nant,  not  to  marry  anybody  except  a  person  who  is  not  obliged  to 
marry,  is  tc  every  purpose  the  same  as  a  general  restraint;  and 
then  the  principle  of  public  utility  interposes,  and  forbids  the  sus- 
taining an  action  for  the  infraction  of  it;  and  what  is  said  in  2 
Shower,  351,  The  Covipany  of  Taylors  v.  Clarl-e,  seems  to  be  the 
substance  of  everything  whicli  can  be  said  on  this  subject,  viz.  : 

"  Whatsoever  a  man  may  lawfully  forbear,  that  he  may  oblige 
himself  against;  except  wliere  a  third  person  is  wronged,  or  the 
public  is  prejudiced  by  it. " 

*But  the  principle  of  the  jutlgments  upon  bonds  to  [*  378] 
restrain  trade  generally,  or  in  a  particular  place,  without 
consideration,  directly  applies  to  the  case  and  rules  it;  for  every 
man  is  at  liberty  to  follow  his  trade  or  let  it  alone.  He  cannot 
be  compelled  to  follow  it ;  he  may  be  obliged  to  maintain  himself, 
if  able,  but  quite  at  liberty  as  to  the  trade  or  employment,  or  kind 
of  labour. 

Mitchell  V.  Reynolds,  1  Peere  "Will.  181,  where  the  restraint  is 
confined  to  a  particular  place,  for  a  particular  time,  and  upon  con- 
sideration, the  bond  was  held  good,  because  the  interest  of  the 
public  is  not  at  all  concerned.  The  indignation  of  a  Judge  in 
Hen.  Vth's  time  {vide  Mr.  Cox's  note,  1  Peere  Will.  ]).  19:5)  at 
such  a  bond,  showed  it  was  criminal  in  his  apprehension.  And 
surely  the  interest  of  the  country  is  more  materially  concerned,  and 
more  fatally  affected  by  this  covenant  than  by  the  other. 

I  see  great  temptations  to  contracts  of  this  kind,  and  the  danger 
of  an  abusive  application  of  them.  Many  virtuous  young  ladies, 
from  filial  duty,  from  a  regard  to  their  parents,  from  their  dei)end- 
ency  upon  them,  and  expectations  of  fortunes  from  them,  may 
not  choose  to  enter  into  contracts  of  marriage.      Young  gentlemen, 
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in  the  hands  of  cunning  artful  women,  may  have  firmness  enough 
to  resist  promises  of  maniage;  but  both  Ladies  and  gentlemen, 
when  pressed  to  marry,  and  apprehensions  are  expressed  of  their 
marrying  some  other,  may,  and  frequently  are,  induced  to  promise 
not  to  marry  any  other  person  but  the  objects  of  their  present 
passion ;  and  if  the  law  should  not  rescind  such  engagements,  they 
would  become  prisoners  for  life,  at  the  will  of  most  inexorable 
jailers, —  disappointed  lovers. 

It  is  the  duty  of  all  Courts  of  justice  to  keep  their  eye  steadily 
upon  the  interest  of  the  public,  even  in  the  administration  of 
commutative  justice;  and  when  they  find  an  action  is 
[*  379]  founded  upon  a  *  claim  injurious  to  the  public,  and  which 
has  a  bad  tendency,  to  give  it  no  countenance  or  assistance 
in  foro  civili.  Upon  this  principle,  turning  prosecutions  for 
felony  into  civil  actions  for  the  things  stolen,  bonds  and  agree- 
ments not  to  prosecute  felonies,  and  many  other  cases  might  be 
cited,  which  are  all  governed  by  that  supereminent  and  nt^ble 
principle,  the  care  and  protection  of  the  whole  community.  And 
upon  tliat  principle,  we  think  this  covenant,  not  to  marry,  unsup- 
ported by  any  consideration,  is  void. 

The  2nd  question  is.  Whether  there  is  any  consideration 
appearing  upon  the  face  of  the  deed,  or  any  foundation  for  pre- 
suming such  a  consideration  as  will  substantiate  this  covenant, 
and  give  a  binding  property  to  it  ? 

It  was  contended,  that  a  covenant  to  marry  no  other  person  l)ut 
the  plaintiff  was  a  covenant  to  marry  the  plaintiff,  and  that  it 
was  no  more  than  what  was  implied  in  every  marriage  contract ; 
and  it  is  certain  that  a  covenant  to  marry  the  covenantee  doth 
carry  along  with  it  a  covenant  not  to  marry  any  one  else,  e.qrres- 
sio  unius  est  exchisio  alterius ;  but  tlie  converse  of  the  prop- 
osition is  not  true ;  for  a  promise  to  marry  no  person  but  the 
covenantee  is  not  a  promise  to  marry  the  covenantee.  It  is  not 
a  negative  pregnant  of  an  affirmative  promise,  but  it  is  a  mere 
exception  out  of  a  restraint,  which  would  otherwise  have  been 
general ;  and  if  the  person  excepted  had  been  a  stranger,  and 
not  the  covenantee,  there  could  not  have  been  a  shadow  of  doubt 
upon  the  construction,  and  yet  the  exception  must  have  the  same 
effect  in  both ;  and  though  it  was  very  properly  argued,  that  deeds 
are  to  be  construed  according  to  the  intention  of  tlie  parties,  yet 
that  intention  must  not  be  the  child  of  fancy  and  conjecture,  but 
be  collected  from  the  deed  itself. 
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*We  are  to  construe  contracts,  which  have  been  made,    [*  380] 
liberally,  to  reach  the  intention  of  the  contracting  parties ; 
but  we  are  not  to  twist  and  turn  exceptions  out  of  contracts  into 
contracts,  and  make  agreements  for  parties  which  they  have  not 
made  for  themselves. 

It  has  been  said  that  if  it  is  nut  a  promise  to  marry  her,  it  is  a 
delusive  promise,  and  the  plaintifi'  is  cheated  because  she  must 
have  considered  it  as  a  promise  to  marry  her.  I  see  no  delusion 
at  all  in  it ;  the  words  are  plain  and  clear,  and  it  is  a  decisive 
evidence  to  me  that  the  plaintifi'  did  not  mean  to  take,  nor  the 
defendant  to  give,  a  promise  of  marriage;  because  if  they  had  had 
any  such  meaning,  they  would  explicitly  have  said  so.  Why 
take  such  a  circuit  to  express  what  five  words  would  have  ex- 
pressed ?  'tVhy  substitute  the  effect  and  consequence  of  a  promise 
of  marriage,  in  the  place  of  the  express  promise  itself  ? 

Eeciprocal  promises  of  marriage  were  not  their  intention ;  but 
a  most  unequal  agreement,  by  which  the  man  is  to  be  bound, 
and  the  woman  to  be  left  in  a  state  of  perfect  liberty  as  she 
was  before.  I  am  now  speaking  of  the  agreement  as  meant  and 
understood  by  the  parties ;  for  however  the  law  may,  for  very 
wise  purposes,  control  such  an  agreement,  yet,  taking  it  as  they 
understood  it,  the  imposition  is  upon  the  defendant  and  not  upon 
the  plaintiff;  for  she  is  left  quite  a  free  agent,  and  may  marry 
whom  she  pleases  with  impunity;  and  at  the  same  time  the 
defendant  can  marry  nobody  but  her,  without  paying  her  £1000. 
She  walks  through  life  with  him  as  a  captive  in  her  hand. 

He  could  maintain  no  action  against  her  on  this  deed,  for 
not  marrying  him.  In  "assumpsit,"  mutual  promi-ses  must  be 
proved ;  if  by  deed,  they  must  be  contained  in  the  deed. 

*It  was  argued,  that  if  the  defendant  Peers  had  ten-  [*  381] 
dered  himself  in  marriage  to  the  plaintifi",  and  slie  had 
refused,  that  it  would  have  been  a  discharge  or  at  least  sufficient 
to  excuse  the  non-performance  of  the  covenant;  and  two  cases 
were  cited,  Holcroft  v.  Dickenson,  Carter,  233  and  Cross  v.  Hunt, 
Carthew,  99.  In  these  cases  there  were  mutual  promises  of 
marriage ;  but  in  this  case  there  are  no  mutual  promises  of  mar- 
riage, and  therefore  a  tender  and  refusal  in  this  case,  where 
she  was  not  obliged  to  marry  him,  and  he  was  not  obliged  to 
marry  her,  could  not  operate  in  avoidance  of  liis  covenant,  nor  as 
an  excuse  for  the  non-performance  of   it ;  but   if  there  were  any 
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doubt,  the  plaiiitifi'  herself  hath  resolved  it;  for  in  the  count 
upon  which  she  has  recovered,  she  only  says,  she  was  ready  and 
willing  to  have  married  the  defendant,  of  which  he  had  notice ; 
but  does  not  declare  upon  the  deed  as  containing  any  intrinsic 
promise  of  that  kind,  or  as  founded  upon  any  extrinsic  promise  of 
marriage  from  her.  She  considers,  and  declares  upon  the  deed 
according  to  its  natural,  obvious  signification,  that  is,  a  covenant 
not  to  marry  any  other  person  but  her,  without  an  intimation  of 
any  other  covenant  whatsoever  in  the  deed. 

If  there  was  no  covenant  to  be  found  in  the  deed  from  the 
defendant  to  marry  her,  nor  any  covenant  from  the  plaintiff  to 
marry  the  defendant,  or  even  not  to  marry  any  other  person ; 
the  question  then  is,  whether  a  consideration  to  support  a  void 
deed  is  to  be  presumed,  or,  if  it  is  not  to  be  averred  and  proved  ? 
It  was  argued,  and  Plowden,  308,  cited,  that  the  law,  from  the 
deliberation  and  solemnity  which  accompanies  the  execution  of 
a  deed,  presumes  the  consideration  and  delivers  the  obligee  from 

the  necessity  of  proving  it,  which  must  be  done  in  actions 
[*  382]    upon  simple  contracts;    that  doctrine  *is  right,   but  it 

applies  only  to  cases  where  the  deed  is  good  upon  the 
face  of  it.  There  the  will  of  the  party  who  makes  the  deed  is 
a  sufficient  consideration ;  as  Plowden  says,  "  because  promises 
by  words,  and  parole  contracts,  escape  often  from  men  lightly, 
easily,  and  without  much  attention  and  deliberation,  the  law  has 
provided  that  they  shall  not  bind,  unless  there  is  a  consideration.  " 
The  will  of  the  maker  of  the  deed  shall  be  a  decisive  evidence  of 
the  will  of  the  party  who  executes  it ;  but  if  that  will  encounters 
the  interest  of  the  public  the  deed  is  condemned,  not  because  the 
deed  doth  not  evidence  the  will  of  the  maker,  but  because  it 
evidences  a  will  which  the  law  controls  and  condemns ;  and  I 
know  of  no  principle  or  case,  where  a  consideration  has  been  pre- 
sumed to  support  a  deed  which  is  void  upon  the  face  of  it.  The 
apparent  consideration  must  be  taken  to  be  the  only  consideration 
till  the  contrary  is  proved.  If  a  presumption  of  consideration, 
without  proof,  was  admissible,  no  deed  could  be  condemned  for 
its  apparent  illegality. 

But  it  was  argued  that  the  defendant  to  oust  the  presumption 
of  a  promise  from  the  plaintiff  to  marry  the  defendant,  should 
have  pleaded  there  was  no  promise  of  marriage  from  the  plaintiff 
and  tendered  an  issue  upon  it. 
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If  the  deed  had  been  good  upon  the  face  of  it,  it  would  have 
been  incumbent  upon  the  defendant  to  have  pleaded  the  fact 
which  had  avoided  it;  but  it  is  contrary  to  all  rules  of  pleading 
and  common-sense,  for  the  defendant  to  introduce  a  fact  to  sup- 
port the  plaintiff's  defective  declaration. 

If  such  a  deed  is  to  be  propped  and  bolstered  up  by  averments, 
it  is  incumbent  upon  the  party  who  would  support  the  deed,  to 
make  them,  and  not  upon  the  defendant  who  contends  to 
avoid  it;  and  *a  plea  offering  an  issue,  that  there  was  no    [*  383] 
such  promise,  would  be  bad,  because  it  would  be  travers- 
ing a  fact  which  is  not  alleged. 

But  it  is  objected  there  is  a  fact  alleged  in  the  declaration 
which  might  have  been  traversed,  and  not  being  traversed  must 
be  taken  to  be  true,  and  that  the  deed  is  legitimated  by  it;  viz.  : 
"  That  she  was  always  ready  and  willing  to  marry  and  take 
the  defendant  to  husband,  whilst  he  continued  unmarried ;  "  but 
the  plaintiff  being  ready  and  willing  to  marry  the  defendant 
(supposing  it  to  be  a  traversable  matter),  will  not  have  a  retro- 
spective influence,  and  vary  the  nature  of  the  covenant  in  its 
original  creation. 

If  it  were  void  when  executed,  no  subsequent  consideration  can 
animate  it,  and  give  it  a  legal  existence ;  for  the  plaintiff  being 
ready  and  willing  to  marry  the  defendant,  does  not  prove  a 
promise  to  marry  him  anterior  to  the  deed,  or  concomitant  with 
it,  which  is  the  point  and  gist  of  this  question ;  and  therefore 
admitting  that  fact  to  be  true,  nay,  admitting  it  was  a  subsequent 
promise  to  marry  him,  it  cannot  give  a  being  to  the  original  deed. 

But  it  is  said  the  plaintiff's  acceptance  of  the  deed  is  an 
evidence  of  a  counter-promise ;  and  that,  in  practice,  out  of  regard 
to  the  modesty  of  the  sex,  a  very  little,  perhaps  silence  alone,  is 
sufficient  to  prove  the  woman's  assent;  but  in  those  cases,  a 
promise  of  marriage  on  the  man's  side  is  fully  proved;  and  so  is 
the  case  of  Cross  v.  Ifu7it  in  Carthew ;  there  was  an  acknowledg- 
ment under  his  hand,  whereas  here  is  no  promise  of  marriage  on 
the  man's  side  at  all,  and  therefore  it  would  be  most  absurd  to 
jiresume  a  counter-promise,  where  there  is  no  promise  on  the 
other  side ;  and  the  acceptance  is  really  nothing  more  than  evi- 
dence of  assent  to  the  terms  expressed  in  that  deed,  and 
if  there  had  been  any  similar  deed  *  containing  a  cove-  [*384] 
nant    frcim  the  plaintiff,   e/usdem  generis  with   the  cove- 
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nant  upon  whicli  this  action  is  founded,  it  ought  to  have  been 
averred  and  proved;  and  without  such  a  mutual  obligation,  as  Lord 
Hardwicke  said  in  iroodhouse  v.  Slicpley,  2  Atk.  5)35,  there  is 
colour  to  support  it;  and  we  are  no  more  at  liberty  to  presume  a 
good  consideration  to  support  a  deed  void  upon  the  face  of  it,  than 
to  presume  a  bad  consideration  to  show  the  nullity  of  the  deed 
that  is  good  upon  the  face  of  it;  they  must  be  equally  introduced 
by  averment,  and  proved  in  both.  In  the  case  of  Cheesman  v. 
Nainhy,  2  Lord  Eaymond,  1456  ;  2  Strange,  739,  the  bond  was  held 
to  be  good,  because  being  only  to  restrain  trade  in  a  particular  place, 
and  for  a  valuable  consideration  appearing  upon  the  face  of  the 
bond ;  but  if  that  had  not  appeared,  and  it  had  not  been  averred,  it 
had  been  void ;  for  a  bond  to  restrain  in  a  particular  place,  without 
consideration,  is  equally  bad  with  a  bond  of  general  restraint ; 
and  if  this  were  a  case  of  presumption,  which  it  is  not,  the  record 
in  this  case  absolutely  forbids  any  presumption  of  a  promise  of 
marriage  by  the  plaintiff;  for  upon  the  first  count,  whicli  states 
the  plaintiff's  promise  of  marriage  to  the  defendant  as  the  con- 
sideration of  a  deed,  in  totidem  verbis,  the  jury  have  found  for 
the  defendant,  so  that  it  appears  judicially  to  us  that  there  was 
no  such  promise  as  we  are  now  desired  to  presume,  and  therefore 
the  verdict  is  so  far  from  furnishing  any  presumption  of  such  a 
proof,  that  it  is  decisive  against  such  a  presumption.  But  if  the 
count  on  which  the  verdict  is  taken  had  been  the  only  count 
in  the  declaration  there  would  have  been  no  foundation  from 
the  verdict  to  presume  that  such  a  consideration  was  proved; 
for  the  extrinsic  collateral  consideration,  not  being  alleged, 
could  not  have  been  given  in  evidence  in  this  count,  and 
[*  385]  *  therefore  the  verdict  confining  it  to  this  count  only  can 
furnish  no  such  intendment. 

The  plaintiff  was  apprised  of  the  defect,  and  therefore  laid  the 
promise  of  marriage  in  the  first  count,  but  was  not  able  to  prove 
it.  But  as  the  two  counts  are  to  be  considered  distinctly,  and  as 
if  there  had  been  two  distinct  deeds,  we  lay  no  great  stress  on  the 
verdict  upon  the  first  count. 

As  the  deed  is  void  on  the  face  of  it,  and  there  is  no  intrinsic 
consideration,  nor  any  alleged  in  the  second  count,  we  are  all 
unanimously  of  opinion,  that  the  judgment  is  right,  and  must 
be  affirmed,  and  therefore 

Lit  it  he  affirmed. 
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ENGLISH  NOTES. 

In  Havthy  v.  Rice  (1808),  10  East,  22,  10  R'.  R.  228,  a  contract  not 
to  marry  within  a  ])articular  time  was  declared  to  be  void. 

The  question  of  restraint  of  marriage  general!}'  arises  in  connection 
with  gifts  in  wills,  either  vesting  on  marriage  under  a  condition  or 
being  defeated  on  marriage.  Not  only  are  conditions  in  general  re- 
straint of  marriage  void,  but  those  are  also  void  which  lead  to  probable 
prohibition.  KeUhj  v.  Monck  (1795),  3  Kidg.  P.  C.  205.  There  a 
condition  of  a  gift  was  that  the  donee  shchild  not  marry  any  one  whose 
income  derived  from  freeholds  was  less  than  £500  per  annum.  This 
conditi(jn  was  held  to  be  void. 

The  following  conditions  have  been  held  to  be  valid  as  being  in  pfir- 
ticular  restraint :  To  marry  or  not  to  marry  a  particular  person,  Jarcis 
V.  Duke  (1681),  1  Vern.  19;  Randal  v.  Fai/ne  (1779),  1  Bro.  C.  C.  55. 
Not  to  marry  native  of  a  i)articular  country,  Pervin  v.  Li/on  (1808),  9 
East,  170,  9  R.  R.  520.  Not  to  marry  member  of  a  particular  religion, 
DiKjgin  V.  Kellij  (1847),  10  Ir.  Eq.  Rep.  295.  To  marry  persons  of  a 
a  particular  religion  only,  Hoth/son  v.  Halford  (1879),  11  Ch.  D.  959, 
48  L.  J.  Ch.  548.  Not  to  marry  pei-sons  of  a  particular  class,  such  as 
domestic  servants,  Jenner  v.  Turner  (1881),  16  Ch.  D.  188,  50  L.  J. 
Ch.  161,  43  L.  T.  468,  29  W.  R.  99.  Not  to  marry  under  a  reasonable  age, 
or  unless  with  consent  of  parent  or  guardians,  Staekpole  v.  Beaumont 
(1796),  3  Ves.  89,  3  R.  R.  52;  Clljfonl  v.  Beaumont  (1828),  4  Russ. 
325;    Youutje  v.  Fume  (1859),  8  De  G.  M.  &  G.  756. 

The  efficiency  of  a  condition  in  general  restraint  of  marriage  depends 
(1)  on  the  nature  of  the  property  to  tlie  gift  of  which  the  condition  is 
attached;    (2)  on  its  being  precedent  or  subsequent. 

A  condition  precedent  as  to  marriage  with  consent,  or  above  a  certain 
age,  or  with  or  except  with  particular  [)ersons,  attached  to  a  gift  of  real 
or  personal  property,  is  valid,  and  tlie  gift  fails  to  take  effect  if  the 
condition  is  not  fulfilled.  Sott  v.  TijJer  (1788),  2  Bro.  C.  C.  431  (leg- 
acy to  be  settled  in  case  of  marriage  under  twenty-one,  with  consent); 
Fnj  V.  Porter  (1795),  1  Mod.  300;  Bertie  v.  FavlkJand  (1688),  3  Ch. 
Ca.  129;  Harvey  v.  Afiton  (1737),  1  Atk.  361;  Reynlsh  v.  Martm 
(1746),  3  Atk.  .330;  Starhpole  v.  Beaumont  (1796),  3  Yes.  89,  3  R. 
K.  52,  which  came  up  again  as  Clifford  v.  Beaumont  (1828),  4  Russ. 
325  (gift  on  marriage  with  consent);  Knlglit  v.  Cameron  (1807),  14 
Ves.  389  (legacy  on  attaining  majority,  or  marriage  under  that  age 
with  consent  of  executors);  Smith  v.  Cowdery  (1825),  2  Sim.  &  St. 
3o8  (bequest  on  day  of  marriage  with  any  other  person  than  A.);  Da  ins 
V.  Ancjel  (1862),  4  De  G.  F.  &  J.  .524,  31  L.  J.  Ch.  613  (gift  on  mar- 
liagc  with  A.);    I„  re  Brou-n's  IVlll  (1881),  18  Ch.  1).  61  (gift  on  mar- 
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riage  with  consent);  In  re  Boddington,  Bodd'mgton  v.  Clairat  (1884), 
25  Ch.  D.  685,  53  L.  J.  Cli.  475,  50  L.  T.  761,  32  W.  R.  448  (annuity 
to  testator's  widow  whose  marriage  declared  null  and  void  before  the 
testator's  death,  but  after  the  date  of  the  will). 

A  condition  subsequent  in  general  restraint  of  marriage  is  good  if  at- 
tached to  gift  of  real  estate,  at  all  events,  if  the  disposition  can  be  taken 
to  show  an  intention  of  providing  until  marriage,  but  not  of  discoura- 
ging marriage.  Jones  v.  Jones  (1876_),  1  Q.  B.  D.  279,  45  L.  J.  Q.  B. 
166.  Such  a  condition  in  general  restraint  attached  to  gift  of  person- 
alty is  bad,  Morleij  v.  Reijnoldson  (1843),  2  Hare,  570.  There  the 
testator  bequeathed  the  residue  of  his  personal  estate  to  his  daughter 
upon  trust  for  her  maintenance  and  support  until  she  attained  twenty- 
one,  or  married  with  the  consent  of  his  trustees  under  that  age;  and 
upon  her  attaining  such  age  or  her  marriage,  for  her  separate  use  with 
remainder  to  her  children;  and  in  case  of  her  death  without  issue, 
remainders  over  to  certain  legatees.  By  a  codicil,  he  prohibited  his 
daughter  from  marrying,  and  in  case  of  her  marriage  or  death  the  gift 
was  to  go  over  to  the  same  legatees  in  remainder.  It  was  held  that  the 
condition  being  in  restraint  of  marriage  was  void  as  to  the  life  interest 
of  the  daughter.  The  daughter  died  in  1894,  leaving  children.  The 
question  arose  whether  her  children  were  eiititled  in  remainder  as 
directed  in  the  will,  or  whether  the  codicil  destroyed  their  right.  It  was 
held  that  the  will  and  codicil  must  be  read  together,  and  that  the  true 
construction  was  that  the  property  was  to  go  over  on  death  or  marriage, 
whichever  should  happen  first,  and  that  as  it  could  not  go  over  on  mar- 
riage, the  children  were  entitled  to  the  fund.  Morley  v.  Reynoldson 
(1895),  1  Ch.  449.  Proceeds  of  the  sale  of  realty  are  personalty  for  the 
above  purjiose.  So  is  a  mixed  fund  of  personalty  and  proceeds  of  sale 
of  realty.  Lloyd  v.  Lloijd  (1852),  2  Sim.  N.  S.  255;  Bellairs  v.  Bel- 
lairs  (1874),  L.  R.,  18  Eq.  510,  43  L.  J.  Ch.  669,  22  W.  R.  942. 

A  condition  subsequent  in  particular  restraint  of  marriage  is  good  as 
to  gifts  of  real  estate,  Jejiner  v.  Turner  (1881),  16  Ch.  D.  188,  50  L. 
J.  Ch.  101,  43  L.  T.  468,  29  W.  R.  99;  but  ineffectual  as  to  gifts  of 
personalty,  unless  there  is  a  gift  over.  31arples  v.  Bainbridge  (1816), 
1  Madd.  590,  16  R.  R.  271;  Poole  v.  Bolt  (1853),  11  Hare,  53;  W.  v. 
B.,  11  Beav.  621.  If  there  is  a  gift  over,  the  condition  is  effective. 
Dickson's  Trust  (1850),  1  Sim.  N.  S.  37,  20  L.  J.  Ch.  33;  Craven  v. 
Brady  (1867,  1869),  L.  R.,  4  Eq.  209,  4  Ch.  296. 

A  condition  in  restraint  of  second  marriage  is  good.  Allen  v.  Jackson 
(1876),  1  Ch.  D.  399,  45  L.  J.  Ch.  310,  33  L.  T.  713,  24  W.  R.  306. 

A  conditional  limitation  until  marriage  and  then  over  is  valid.  Heatii 
v.  Lewis  (1855),  3  De  G.  M.  &  G.  954;  Potter  v.  Leu-is  (1855),  24  L. 
J.  Ch.  488. 
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AMERICAN  NOTES. 
The  principal  case  is  in  harmony  with  the  American  cases.  See  Conrad  v. 
Williams,  6  Hill  (New  York),  444;  Mandlebuvm  v.  McDonell,  2{i  ^Michigan, 
78;  Sterling  v.  Sinnickson,  2  Southard  (Xew  Jersey),  756  ;  Maddox  v.  Maddox, 
11  Grattan  (Virginia),  804.  A  contract  to  pay  money  on  condition  that  the 
payee  shall  not  marry  within  two  years,  and  if  he  does,  then  to  pay  a  certain 
sum  per  day  during  the  time  he  remains  unmarried,  is  void.  Chalfant  v.  Pay- 
ion,  01  Indiana,  20"2  ;  46  Am.  Rep.  586  (case  of  a  so-called  "marriage  benefit 
certificate  ")  ;  White  v.  Equitable  Nuptial  Benefit  Union,  76  Alabama,  251  ;  52 
Am.  Rep.  325. 

The  principal  case  is  cited  by  Pomeroy  (Equity  Jurisprudence,  p.  1326) ;  and 
in  Lawson  on  Contracts,  §  320  ;  and  in  2  Parsons  on  Contracts,  p.  *  73,  where 
it  is  said  :  "  These  contracts  are  wholly  void,"  and  in  Story  on  Contracts,  §  087. 
The  general  rule,  with  its  limitations,  is  well  stated  in  the  case  last  cited 
above  as  follows :  "  The  rule  rests  upon  the  proposition  that  the  institution  of 
marriage  is  the  fundamental  support  of  national  and  social  life,  and  the 
promoter  of  individual  and  public  morality  and  virtue ;  and  that  to  secure 
well  assorted  marriages  there  must  exist  the  utmost  freedom  of  choice. 
Neither  is  it  necessary  there  should  be  positive  prohibition.  If  the  condition 
is  of  such  nature  and  rigidity  in  its  requirement  as  to  operate  as  a  probable 
prohibition,  it  is  void.  On  the  other  hand,  conditions  in  conveyances  or 
annexed  to  legacies  and  devises,  in  partial  restraint  of  marriage,  in  respect  to 
time,  or  place,  or  person,  if  reasonable  in  themselves,  and  not  materially  and 
practically  creating  an  undue  restraint  upon  the  freedom  of  choice,  are  not 
void.  Under  the  operation  of  this  rule,  conditions  restraining  marriage, 
without  consent  of  parents,  guardians,  or  executors,  or  under  twenty-one,  or 
other  reasonable  age,  or  with  particular  persons,  are  held  to  be  valid ;  and 
conditions  not  to  marry  a  man  of  a  particular  profession,  or  that  lives  in  a 
named  town  or  country,  or  who  is  not  seised  of  an  estate  in  fee,  are  held  to 
be  general  and  void." 

In  Conrad  v.  Williams,  supra,  it  was  said,  obiter,  that  a  promise  by  A.  to 
marry  B.  "  if  he  ever  married,  was  in  eifect  a  promise  in  restraint  of  marriage." 

In  Sterling  v.  Sinnickson,  supi-a,  it  was  held  that  an  obligation  to  pay  -f  1000 
provided  the  obligee  is  not  lawfully  married  in  six  months,  is  void.  Citing 
the  principal  case. 

The  principal  case  is  also  cited  in  Maddox  v.  Maddox's  Adm'rs.  supra, 
which  holds  that  a  legacy  "  during  her  single  life,  and  forever,  if  her  conduct 
should  be  orderly,"  &c.,  is  void.  A  devise  to  testator's  wife  "during  her 
natural  life  or  widowhood,  with  remainder  after  her  death  or  marriage  to  her 
children,"  is  void.  Stilwell  v.  Knapper.  69  Indiana,  558;  35  Am.  Rep.  240,  a 
learned  review.  See  Parsons  v.  Winslow,  G  Massachusetts,  178:  4  Am.  Dec. 
107.  But  to  the  contrary,  Little  v.  Birdwell,  21  Texas,  597;  73  Am.  Dec  242; 
Botzs  Estate,  38  Pennsylvania  State,  422  ;  SO  Am  Dec.  490  ;  Bostick  v.  Blades, 
59  Maryland,  231 ;  43  Am.  Rep.  .548;  Dumey  v.  SrlwrfUn:  24  Missouri,  170; 
69  Am.  Dec.  4:22;  Pringle  v.  Dunkley,  14  Smedes  &  Marshall  (Mississip]>i),  16; 
53  Am.  Dec.  110  ;  Plympton  v.  Plympton,  6  Allen  (Mass.),  178  ;  Hibbils  v.  Jack, 
97  Indiana,  570 ;  49  Am.  Rep.  478. 
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No.  35.  —  CAKTWEIGHT  v.  CARTWKIGHT. 
(Ch.  1853.) 

RULE. 

An  agreement  for  future  separation  between  husband 
and  wife  is  illegal  and  void  as  against  public  policy. 

Cartwright  v.  Cartwright. 

3  De  G.  M.  &  G.  982-992  (s.  c.  22  L.  J.  Cli.  841,  10  Hare,  630). 

Contract.  —  Illegality.  —  Husband  and  Wife.  —  Agreement  for  Future 

Separation. 

[982]  By  an  antenuptial  settlement,  the  father  of  the  husband  conveyed  free- 
hold hereditaments  to  the  use  of  trustees  during  the  life  of  the  wife,  in 
trust  for  her  separate  use,  subject  to  a  proviso,  whereby  it  was  declared  that,  if 
a  separation  should  take  place  by  reason  of.  any  disagreeuient  between  the  hus- 
band and  wife,  or  otherwise,  the  rents  and  profits  should,  from  the  time  of  such 
separation,  during  the  joint  lives  of  the  husband  and  wife,  be  paid  to  the 
husband : — 

Held,  that  the  proviso  was  in  the  nature  of  a  condition,  and  not  of  a  limitation ; 
and  that  it  was  void,  as  being  contrary  to  puI)Uc  policy. 

This   wa.s    an    appeal    from    the    decision   of   Vice-Chancellor 
Wood,  dismissing  a  claim. 

By  an  antenuptial  settlement,  which  was  dated  the  10th  of 
July,  1839,  Thomas  Cartwright,  the  father  of  Henry  Cartwright 
the  intended  husband,  assured  certain  freehold  hereditaments  to- 
the  use  of  himself,  his  heirs  and  assigns,  until  the  marriage,  and 
immediately  after  the  marriage  to  the  use  of  a  trustee,  his  execu- 
tors, administrators,  and  assigns,  for  the  term  of  100  years,  upon 
the  trusts  thereinafter  mentioned,  with  remainder  to  the  use  of 
Thomas  Cartwright  and  his  assigns  for  his  life,  with  remainder 
to  the  use  of  George  Keen,  his  executors,  administrators,  and 
assigns,  for  a  term  of  600  years,  to  commence  from  the  death  of 
Thomas  Cartwright,  upon  the  trusts  thereinafter  declared,  and 
subject  thereto  to  the  use  of  Moses  Cartwright  and  Robert  "William 
Hand,  during  the  life  of  Ellen  Grimes  the  intended  wife ;  in 
trust  (subject  to  the  provision  for  the  determination  of  such  trust 
thereinafter  contained,  and  to  the  payment  of  interest  upon  two 
sums  therein  mentioned),  to  pay  the  rents  and  profits  to  Ellen 
Grimes  tlie  intended  wife  for  her  life,  for  her  separate  use,  with- 
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out  power  of  anticipation.  And  it  was  thereby  agreed  that  sucli 
rents  and  prcjtits  should  be  applied  by  her  for  the  benetit  of  her- 
self, and  also  for  the  support,  maintenance,  and  education  of  the 
children  (if  any)  of  the  marriage,  with  remainder  to 
the  use  of  Henry  Cartwright  and  his  *  assigns  for  his  life  [*  983] 
without  impeachment  of  waste,  with  remainder  to  the 
use. of  trustees  to  preserve  contingent  remainders,  with  remain- 
der to  the  use  of  the  first  and  other  sons  and  of  the  first  and 
other  daughters  of  the  marriage  successively  in  tail  male,  with 
remainder  to  the  use  of  Thomas  Cartwright  in  fee. 

The  deed  contained  the  following  proviso  upon  which  the 
question  turned :  "  Provided  always,  and  it  is  hereby  further 
declared  and  agreed,  by  and  between  the  parties  to  these  presents, 
that  in  case  a  separation  shaH  take  place,  by  reason  of  any  dis- 
agreement or  otherwise,  between  the  said  Henry  Cartwright  and 
Ellen  Grimes,  after  the  solemnization  of  their  said  intended  mar- 
riage, then  and  in  such  case  the  rents,  issues,  and  profits  of  the 
said  hereditaments  and  premises  so  limited  in  use  to  the  said 
Moses  Cartwright  and  Eobert  W.  Hand  and  their  heirs,  during 
the  natural  life  of  the  said  Ellen  Grimes  in  remainder  expectant 
upon  the  decease  of  the  said  Thomas  Cartwright,  and  subject  to 
the  aforesaid  two  several  terms  of  years  as  aforesaid,  shall  from 
the  time  of  such  separation  and  thenceforth  during  the  joint 
mutual  lives  of  the  said  Henry  Cartwright  and  Ellen  Grimes, 
(but  subject  and  without  prejudice  to  the  said  two  terms  or  such 
one  of  them  and  the  trusts  thereof  as  sliall  be  capable  of  being 
exercised  in  the  events  which  may  hap})en)  be  paid  to  or  shall  be 
permitted  to  be  received  and  taken  by  the  said  Henry  Cartwright 
and  his  assigns,  to  and  fcr  his  and  their  own  use  and  benefit, 
instead  of  being  paid  to  the  said  Ellen  Ch'inies  ft>r  her  S(de  and 
separate  use  as  hereinbefore  directed,  but  without  prejudice  to 
the  right  of  the  said  Ellen  Grimes  to  receive  such  rents  and 
profits  for  the  remainder  of  her  natural  life,  in  case  she  shall 
happen  to  survive  the  said  Henry  Cartwright,  subject  neverthe- 
less to  the  aforesaid  terms  of  100  years  and  600  years, 
and  the  trusts  thereof.  *  Provided  also,  and  it  is  hereby  [*  984] 
further  declared  and  agreed,  that  if  the  said  Ellen  Grimes 
shall  at  any  time  hereafter  incur  any  debt  or  debts  ft)r  clothes  or 
paraphernalia,  or  shall  against  the  will  (^r  injunction  or  without 
the  permission  of  the  said  Henry  Cartwright,  incur  any  otlu-r 
vol..  VI.  —  '24 
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debt  or  debts  on  any  account  whatsoever,  or  be  the  means  of  entail- 
iuff  any  hjss  or  damage  upon  the  said  Henry  Cartwright ;  and  the 
said  Henry  Cartwright  shall  give  to  the  said  Moses  Cartwright 
and  Robert  William  Hand,  their  heirs  or  assigns,  or  otiier  the 
trustee  or  trustees  for  the  time  being,  notice  in  writing,  aiul  sliall 
also  advance  to  such  trustee  or  trustees  reasonable  jiroof  of  a 
demand,  or  of  a  loss  made  upon  or  incurred  by  him,  for  the  })ayment 
of  any  such  debt  or  debts,  losses  or  damages,  so  incurred  or  entailed 
by  her  the  ,said  Ellen  Grimes  as  aforesaid ;  then  and  in  such  case 
the  said  trustees  or  trustee  shall  stand  and  be  possessed  of  and 
interested  in  all  and  singular  the  benefits  intended  for  the  said 
Ellen  Grimes  by  this  settlement,  or  such  part  thereof  respectively 
as  may  be  rendered  available  for  the  purposes  of  the  indemnity 
hereinafter  mentioned,  in  trust,  as  an  indemnity  and  for  the  pro- 
tection of  the  said  Henry  Cartwright,  his  heirs,  executors,  and 
administrators,  against  the  payment  of  such  particular  debt  or 
debts,  losses  or  damages,  out  of  his  own  individual  estate  and 
effects,  and  all  costs  and  charges  incurred  or  sustained  by  him  by 
reason  or  in  consequence  thereof ;  and  that  until  satisfaction  of 
every  such  debt  or  debts,  losses  or  damages,  whereof  notice  and  proof 
shall  have  been  so  given  by  the  said  Henry  Cartwright,  and  such 
costs  and  charges  as  aforesaid,  the  said  trustees  or  trustee  for  the 
time  being,  acting  in  the  trusts  hereinbefore  declared,  shall  with- 
hold or  retain  out  of  the  said  benefits  intended  for  the  said 
Ellen  Grimes,  and  so  available  as  aforesaid,  such  sum  or  sums  as 

shall  be  rec|uisite  to  satisfy  such  debt  or  debts,  losses 
[*  985]    or  damages,   costs,   and  *  charges.      And  in  case  the  said 

Henry  Cartwright,  his  heirs,  executors,  or  administra- 
tors, shall  pay  the  same,  then  shall  and  do  reimburse  the  said 
Henry  Cartwright  his  heirs,  executors,  or  administrators,  the 
amount  which  he  or  they  shall  have  so  paid,  together  with  all 
costs  and  charges  which  he  or  they  may  have  incurred  in  relation 
thereto. " 

There  was  no  issue  of  the  marriage.  Up  to  the  year  1846  the 
plaintiff  and  his  wife  resided  together;  but  in  the  beginning  of 
1846  the  wife  went  to  reside  with  her  mother  at  Derby,  and  she 
and  the  plaintif!"  had  from  that  period  up  to  the  present  time 
lived  in  a  state  of  separation.  In  June,  1850,  the  plaintiff  com- 
menced proceedings  in  the  Ecclesiastical  Court  against  his  wife 
f<jr  restitution  of  conjugal  rights.      The  wife  replie<l  to  those  pro- 
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ceedings  by  allegations  of  cruelty  and  adultery,  and  prayed  a 
•divorce  a  mcnsd  et  thoro ;  but  subsequently  the  allegations  of 
cruelty  were  by  the  Ecclesiastical  Court  ordered  to  be  expunged. 
On  the  26th  of  June,  1851,  a  divorce  a  viciisu  et  thoro  was 
pronounced  by  the  Ecclesiastical  Court.  The  plaintiff  and  his 
wife,  during  all  the  proceedings  in  the  Ecclesiastical  Court, 
lived,  and  they  still  continued  to  live,  separate  and  apart  from 
each  other. 

Thomas  Cartwright,  the  father  of  the  plaintiff,  died  on  the 
26th  of  April,  1851.  On  his  decease  the  plaintiff  applied  to  the 
trustees  to  pay  to  him  the  rents,  issues,  and  profits  of  the  settled 
hereditaments,  and  on  their  refusal  he  filed  the  present  claim. 

On  the  7th  of  March,  1853,  the  claim  came  on  to  be  heard,  and 
was  dismissed  with  costs,  on  the  ground  that,  independently  of 
the  question  whether  the  provision  in  the  event  of  a  sep- 
aration was  valid  or  not,  the  separation  *was  of  such  a  [*  986] 
kind,  and  had  taken  place  under  such  circumstances, 
that  the  husband  could  aot  avail  himself  of  it  for  the  purpose  of 
claiming  the  benefit  of  the  provision.  From  this  dismissal  the 
plaintiff  appealed. 

Their  Lordships  desired  that  in  the  first  instance  the  argument 
might  be  addressed  exclusively  to  the  question  of  the  legality  of 
the  proviso. 

Mr.  Eussell  and  Mr.  T.  H.  Terrell,  for  the  appellant,  referred 
to  the  following  cases  :  — 

Wilson  V.  Wilson,  1  H.  L.  Cas.  538;  Neivis  v.  Larl;  [987] 
Plowd.  403;  Manj  Fortington's  Case,  10  Co.  Eep.  41  b; 
Bateman  v.  Ross,  1  Dow.  235 ;  14  R.  R.  55 ;  Cock  sedge  v.  Cocl'- 
seifgc,  14  Sim.  244;  5  Hare,  397;  13  L.  J.  Ch.384;  Vandergucht 
V.  de  Blaqttiere,  5  Myl.  &  Cr.  229 ;  Jacobs  v.  Amyatt,  1  Madd. 
376  n.  ;  Wilson  v.  Mushctt,  3  B.  &  Ad.  743;  1  L  J.  (N.  S.)  K. 
B.  250;  Egerton  v.  Lord  Brotvnlow,  1  Sim.  (N.  S. )  464,  since 
reversed  by  the  House  of  Lords ;  see  4  H.  L.  Cas.  1. 

Mr.    Daniel  and   Mr.    Amphlett,    for  Mrs.   Cartwright, 
referred    to   Dtcrant  v.    Title//,   7  Price,    577 ;    Rodney   v.     [988] 
Chamlers,  2  East,  283;  St.  John  v.  St.  John,  11  Ves.  526; 
Egerton  \.  Lord  Bronmloiv,   1  Sim.  (N.  S.)  464;  but  see  S.  C.  on 
appeal,  4  H.  L.  Cas.  1. 

Mr.  C.  M    Roupell  and  Mr.  Bowring  for  the  trustees, 

Mr.  liussell  in  reply. 
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The  Lord  Justice  Knight  I^kuce:  — 

The  first  question  is,  whether  the  limitation  in  favour  of  the 
liusband  is  in  the  nature  of  a  remainder,  or  of  a  condition 
destructive  of  the  particular  estate.  It  appears  to  me  plainly 
in  the  nature  of  a  condition  destructive  of  the  particular  estate, 
and  not  a  limitation  to  await  its  natural  termination ;  and  if, 
therefore,  the  limitation  by  way  of  condition  destructive  of  the 
particular  estate,  is  one  of  an  illegal  nature,  or  contravening  the 
policy  of  the  law  (the  same  idea  in  other  terms),  I  apprehend 
that  it  is  void  —  that  it  is  as  if  it  had  never  been  —  and  that  the 
invalidity  of  it  does  not  affect  the  validity  of  the  other  provisions 
in  the  same  instrument,  to  which  there  is  no  such  objection. 

Now,  I  apprehend  the  theory  of  the  law  to  be,  that  a 
[*  989]  *  man  and  his  wife  cannot  live  in  a  state  of  separation  from 
each  other  (in  the  only  sense,  or  in  either  of  the  only 
senses,  in  which  that  term  can  possibly  be  understood  here)  with- 
out some  failure  on  the  part  of  one  or  l)oth  in  the  performance  of 
duties  in  the  fulfilment  of  which  society  has  an  interest.  Here 
certain  rights  in  property  have  been  conferred  by  an  antenuptial 
settlement  on  the  intended  husband  and  the  intended  wife,  in 
the  event  of  the  marriage  taking  place,  subject  to  a  proviso  for 
materially  varying  those  rights  in  a  manner  favourable  to  the  hus- 
band, if  a  separation,  by  reason  of  any  disagreement  or  otherwise, 
should  take  place.  Understanding  that  term  as  I  have  already 
stated,  I  am  of  opinion  that  such  a  proviso  is  against  public 
policy,  and  therefore  void.  This  renders  it  unnecessary  to  go 
into  the  particular  facts  of  the  case. 

The  Lord  Justice  TrENER  :  — 

There  are  two  questions  in  this  case:  First,  the  question  on 
the  construction  of  this  deed,  whether  this  is  a  limitation,  or 
whether  it  is  by  way  of  condition  determining  the  estate;  and, 
secondly,  if  it  be  a  condition,  what  is  tlie  effect  of  that  condition  ? 

By  the  deed,  the  estate  is  vested  in  the  trustees  during  the  life 
of  the  wife,  in  trust,  subject  to  the  provision  for  the  determina- 
tion of  the  trusts  thereinafter  contained,  to  pay  the  rents  and 
jirofits  to  the  wife  for  and  during  her  life ;  and  the  provision 
thereinafter  contained  is,  that  in  case  a  separation  shall  take 
place,  by  reason  of  any  disagreement  or  otherwise  between  the 
husband  and  wife  after  the  solemnization  of  the  marriage,  then 
and  ill  such  case  the  rents,  issues,  and  profits  shall  be  paid  to  the 
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husband  during  the  remainder  of  the  joint  natural  lives  of  the 
husband  and  the  wife.  Now,  if  this  be  construed  to  be 
*a  limitation,  the  effect  of  that  construction  of  the  deed  [*  990] 
would  be,  to  leave  undisposed  of  by  the  deed  the  interest 
after  the  determination  of  the  estate  limited  to  the  wife  until  the 
separation,  —  to  leave  undisposed  of  the  interest  in  remainder 
during  the  joint  lives.  Of  course,  that  is  a  construction  one 
would  not  be  inclined  ordinarily  to  put  upon  a  marriage  settle- 
ment, purporting  to  dispose  of  all  the  interests  in  the  property 
comprised  in  that  deed.  The  language  of  the  deed  does  not  import 
that  any  such  construction  could  probably  be  contemplated  by  the 
parties,  for  the  limitation  is  distinct  to  the  trustees,  subject  to 
the  proviso  for  determining  the  estate,  and  there  is  a  distinct 
proviso  for  determining  it.  I  feel,  therefore,  no  doubt  that  this 
is  a  life  estate,  with  a  condition  for  determining  that  estate. 

Then  we  come  to  the  second  question.  What  is  the  effect  of 
that  condition  ?  It  was  very  fairly  admitted  in  argument  that 
the  condition  would  be  bad  if  contained  in  a  deed  entered  into 
between  the  husband  and  wife  after  the  marriage;  but  it  was  said 
that  it  was,  nevertheless,  good  in  a  deed  entered  into  between  the 
husband  and  wife  and  the  father  of  the  husband  antecedent  to 
and  upon  the  occasion  of  the  marriage,  in  contemplation  of  the 
marriage  between  the  parties.  In  order  to  see  whether  that  is 
so,  it  is  necessary  to  consider  why  it  is  that  the  condition  would 
be  bad  if  entered  into  between  the  husband  and  wife  after  the 
marriage.  If  it  is  clear  that  the  reason  why  the  condition  would 
be  bad  if  entered  into  between  the  husband  and  wife  after  the 
marriage  is,  the  policy  of  the  law,  founded  upon  the  relation 
which  exists  between  the  husband  and  wife,  and  tlie  importance 
to  society  of  maintaining  that  relation  between  them,  —  if  that 
be  the  principle  upon  which  the  condition  would  be  invalid  if 
entered  into  in  a  deed  after  marriage,  what  distinction 
can  there  *be  where  the  provision  is  contained  in  a  deed  [*  991] 
entered  into  with  reference  to  marriage  and  when  tlie 
marriage  state  is  the  condition  of  the  parties  contemplated  by 
thcai  at  the  time  of  the  execution  of  the  deed?  Now,  tliat  a 
condition  of  ,this  description  is  against  the  policy  of  the  law  is 
tolerably  clear.  In  the  case  of  Brown  v.  Peck,  1  Eden,  140, 
there  was  a  gift  to  a  woman  of  an  annuity  of  a  certain  amount, 
if    she  lived  witli  her  husband;  but  if    she' lived  separate  from 
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him  and  with  her  mother,  she  was  to  have  a  larger  annuity.  It 
was  held  that  the  condition  was  bad,  as  being  contra  honos 
mores;  and  the  woman  was  held  entitled  to  the  larger  annuity. 
And  in  the  case  of  Westmeath  v.  Westmeath,  Jac.  126,  I  lind 
Lord  Eldon  expressing  himself  in  these  words :  "  I  apprehend 
that  any  instrument  which  provides  for  a  present  separation,  and 
which  prospectively  looks  to  the  parties  living  together  again, 
and  then  to  a  future  separation,  that  such  a  deed,  so  far  as  it 
provides  for  that  future  separation,  will  never  be  carried  into 
effect.  "  These  cases,  I  think,  show  that  it  is  the  policy  of  the 
law  which  renders  these  conditions  bad.  The  appellant,  how- 
ever, relied  upon  another  case  in  the  House  of  Lords,  Bateman  v. 
Boss ;  but  that  was  a  case  in  which  there  had  been  a  separation 
between  the  parties  at  the  time  when  the  arrangement  was  made ; 
and  in  a  suit  between  them  there  was  a  reference  to  arbitration, 
and  the  award  was,  that  a  certain  annuity  should  be  paid  to  the 
wife,  provided  they  should  so  long  continue  separate  and  apart 
from  each  other;  that  is  to  say,  that  the  annuity  to  the  wife 
should  continue  as  long  as  the  separation  continued,  there  being 
a  separation  at  the  time  the  deed  was  entered  into.      That  case, 

therefore,  does  not  in  the  least  degree  militate  against 
[*992]    what  is  to  be  found  in    Westmeath  v.   *  Westmeath,   and 

the  other  cases  which  Lord  Eldon  dealt  with  when  he 
held  that  provisions  which  have  reference  to  future  separations 
are  against  the  policy  of  the  law\ 

An  argument  was,  however,  attempted  to  be  founded  on  this 
distinction :  it  was  said  this  was  not  a  settlement  by  the  hus- 
band on  the  wife,  but  by  the  father  of  the  husband.  I  take  it 
that,  in  general,  no  person  can  derive  any  interest  under  the 
fraudulent  act  of  another,  and  that  this  rule  equally  applies  to 
an  act  in  fraud  of  the  law  as  to  an  act  in  fraud  of  another  party. 
It  does  not  seem  to  me,  therefore,  that  any  valid  distinction  can 
be  founded  on  the  circumstance  of  this  being  a  settlement  made 
by  the  father. 

Upon  all  these  grounds,  I  am  clearly  of  opinion  that  this  con- 
dition is  altogether  void.  The  appeal  must  be  dismissed  with 
costs. 

ENGLISH   NOTES. 

An  agreement  for  immediate  separation  is  valid.  Covenants  in  a 
separation  deed  will  be  specifically  enforced,   Wilson  v.   Wilson  (1854), 


li.  G.  VOL.  VI.]  SECT.  V.  —  ILLEGALITY   AND   DURESS.  375 

No.  35.  —  Cartwright  v.  Cartwright.  —  Notes. 

5  H.  L.  Cas.  40;  Init  if  the  separation  does  not  take  place,  the  agree- 
ment is  void,  Hindley  v.  Westmeath  (1827),  6  B.  &  C.  200,  confirmed 
by  Westmeath  v.  Sailsbiiri/  (1.S31),  5  Bli.  X.  S.  339,  395.  So  is  an 
agreement  on  reconciliation  to  revive  the  provision.s  of  a  former  separa- 
tion deed.     Westmeath  v.  Salisbury,  siqjra. 

In  re  Moore,  Trafford  v.  Maconochie  (1888),  39  Ch.  D.  116,  57  L. 
J.  Ch.  936,  59  L.  T.  681,  37  W.  R.  83,  a  gift  to  a  woman  of  a  weekly 
allowance  while  she  lived  apart  from  her  husband  was  held  to  be  void 
171  toto. 

AMERICAN   NOTES. 

The  principal  case  is  well  supported  in  America.  Helms  v.  Franciscusy 
2  Bland  Chancery  (Maryland),  541  ;  20  Am.  Dec.  4U2  ;  liufjers  v.  Rocjers, 
4  Paige  Chancery  (New  York),  516 ;  27  Am.  Dec.  84  ;  Mercein  v.  People,  25 
Wendell  (New  York),  64;  35  Am.  Dec.  653  (by  Walworth,  Chancellor,  and 
Paige,  Senator)  ;  Gaines'  Adm'r  v.  Poor,  3  Metcalfe  (Kentucky),  503 ;  79  Am. 
Dec.  559  ;  McKennan  v.  PldlUps,  6  Wharton  (Pennsylvania),  571  ;  37  Am. 
Dec.  438. 

A  deed  of  separation  is  only  binding  when  made  through  the  medium  of  a 
trustee,  and  is  then  binding  only  on  the  husband  and  trustee.  Stephenson  v. 
Osborne,  i}  Mississippi,  119;  90  Am.  Dec.  358.  In  a  note  on  this  case,  90 
Am.  Dec.  369,  it  is  said  to  be  sustained  by  Cropsey  v.  McKinney,  30  Barbour 
(New  York  Supr.  Ct.),  47  ;  Moryan  v.  Potter,  17  Hun  (New  York  Supr.  Ct.), 
403;  Simpson  v.  Simpson,  4  Dana  (Kentucky),  140;  Buchner  v.  Ruth,  13 
Richardson  (So.  Car,),  157;  Phillips  v.  Meyers,  82  Illinois,  67;  but  that  such 
agreements  have  been  sustained  without  trustees.  Randall  v.  Randall,  37 
Michigan,  563. 

But  it  has  been  held  that  an  agreement  by  a  husband  to  pay  a  trustee 
money  for  the  support  of  his  wife,  in  contemplation  of  an  immediate  separa- 
tion, which  takes  place,  is  valid.  Albee  v.  Wyman,  10  Gray  (Ma.ss.).  222 ; 
Fox  V.  Davis,  113  Massachusetts,  255;  18  Am.  Rep.  476;  Griffin  v.  Banks,  37 
New  Yoik,  621  ;  Emery  v.  Neiyhbour,  2  Halsted  (New  Jersey  Chancery),  142  : 
11  Am.  Dec.  541. 

An  agreement  for  separation  and  maintenance  pending  an  action  for  abso- 
lute divorce  is  valid.     Pettit  v.  Pettit,  107  New  York,  677. 

The  distinction  between  agreements  for  future  separation  and  tho.se  for 
innnediate  separation  is  the  very  unsatisfactory  one  of  the  inevitability  of 
the  separation.  In  Albee  v.  Wyman,  the  Court  regarded  it  as  obnoxious  to 
grave  objections.  On  this  subject  Mr.  Schouler  says  :  "  Such  a  state  of 
things  no  public  policy  can  safely  favour ;  but  the  law  sometimes  permits  it, 
if  for  no  other  reason  than  that  an  adequate  remedy  is  wanting  to  check  or 
prevent  the  evil ;  and  hence  it  may  be  thought  more  expedient  for  the  Courts 
to  enforce  such  nnitual  contracts  of  the  unhappy  pair  as  mitigate  their 
troubles,  than  to  dabble  in  a  domestic  quarrel  and  try  to  compel  unwilling 
companionships.  This  we  conceive  to  be  the  frightful  position  of  the  English 
and  American  Equity  Courts  whenever  they  .see  fit  to  enforce  separation 
agreements  "  (Domestic  Relations,  Ch.  XVII.)      "  And  a  recent  North  Car- 
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oliiia  ca.se  distinctly  maintains  what  ought  to  be  and  may  yet  become  the 
American  doctrine  :  that  separation  deed.s  are  void  as  against  law  and  public 
policy."  Ibid.,  citing  Collins  v.  Collins,  1  Phillip's  Equity  (No.  Car.),  15-3; 
93  Am.  Dec.  (506.  Bisho])  cites  the  principal  case  (1  Marriage,  &c.,  §  1277), 
and  also  cites  the  last  case,  and  Tourneij  v.  Sinclair,  3  Howard  (Mississippi), 
324;  McCrocklin  v.  McCrocklin,  2  B.  Monroe  (Kentucky),  370. 

No.  36.  —  STANLEY  v.  JONES. 
(1831.) 

No.  87.  — KEIR  V.  LEEMAN. 
(Ex.  Ch.  from  Q.  B.  1846.) 

RULE. 

The  maintenance  of  an  action  by  a  stranger,  particu- 
larly on  an  agreement  for  sharing  the  profits  of  success,  is 
illegal,  as  being  contrary  to  public  policy. 

So  is  an  agreement  to  stifle  a  criminal  prosecution. 

Stanley  v.  Jones. 

7  Bing.  369-379. 

Contract.  —  Illegality.  —  Champerty. 

[369]       An  agreement  to  communicate  such  inf<)rmation  as  shall  enable  a  party 
to  recover  a  sum  of  money  by  action,  and  to  exert  influence  for  procuring 
evidence  to  substantiate  the  claim,  upon  condition  of  receiving  a  portion  of  the 
sum  recovered,  is  illegal. 

Debt.  Tlie  declaration  stated,  that,  by  certain  articles  of  agree- 
ment made  between  the  defendant  John  Jones,  administrator  of 
the  goods  and  chattels,  rights  and  credits  of  Thomas  Jones,  late 
of  Bankside,  in  the  county  of  Surrey,  gentleman,  deceased,  of  the 
one  part,  and  Thomas  Stanley  of  the  other  part  [after  reciting 
that  Thomas  Jones  in  his  lifetime  carried  on,  in  partnership  with 
Robert  Monro  of  Nelson  Square  in  the  county  of  Surrey,  and 
William  Scale  Evans  of  Twyning,  in  the  county  of  Gloucester, 
gentleman,  the  establishment  of  a  gas-light  concern  at  Bankside, 
in  the  county  of  Surrey ;  that  after  the  decease  of  the  said  Thomas 
Jones,  the  defendant  John  Jones,  as  his  administrator,  succeeded 
in  the  place  of  Thomas  Jones  in  the  partnership  concern ;  that 
some  time  after,  John  Jones,  through  the  representations  of  Robert 
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Monro  and  William  Seale  Evans  that  the  concern  was  not  so  pro- 
ductive and  protitable  as  it  really  and  truly  was,  was  induced  to 
relinquish  his  interest  in  the  copartnership  establishment  for  a 
sum  very  far  from  equivalent  to  the  value  of  such  interest ;  and 
after  reciting  that  Thomas  Stanley  had  given  the  defendant  reason 
to  believe  that  the  representations  so  made  to  him  by  Robert 
Monro  and  William  Seale  Evans,  by  which  he  was  induced  to 
relinquish  his  interest  in  the  aforesaid  copartnership  concern,  were 
false ;  -and  that  Thomas  Stanley,  being  in  possession  of  evidence  to 
manifest  the  same,  and  to  prove  that  the  defendant  was  entitled 
to  recover  considerable  sums  of  money  from  the  said  Robert  Monro 
and  W^illiam  Seale  Evans  on  account  of  the  copartnership 
concern,  had  *  agreed  to  communicate  such  evidence  to  [*  370] 
the  defendant  upon  receiving  from  him  the  sum  of  £23 
expended  by  him  Thomas  Stanley  in  obtaining  the  same,  and 
upon  having  an  agreement  by  the  defendant  to  pay  unto  him 
Thomas  Stanley,  his  executors  or  administrators,  one-eighth  part 
of  the  clear  amount  of  such  sum  or  sums  of  money  as  the  defend- 
ant should  or  might  thereafter  recover  from  the  said  Robert  Monro 
and  AVilliam  Seale  Evaais,  or  either  of  them,  through  the  means  of 
him,  Thomas  Stanley,  after  payment  of  the  expenses  of  recovering 
such  monies ;  that  the  defendant  had  assented  to  such  proposal, 
and  had  agreed  to  pay  to  Thomas  Stanley  the  said  sum  of  £23,  and 
to  enter  into  such  covenant  with  Thomas  Stanley  as  in  the  articles 
of  agreement  was  contained  and  thereinafter  mentioned]  ;  it  was 
witnessed,  that  for  carrying  the  said  recited  agreement  into  effect, 
and  in  consideration  of  the  sum  of  £23  by  the  defendant  to  Thomas 
Stanley  paid  as  therein  mentioned,  and  in  consideration,  also,  ol  the 
covenant  therein  ccjntained  on  the  part  of  the  defendant,  Thomas 
Stanley  did  thereby  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenant,  promise,  and  agree  with  and  to  the  defendant, 
that  he  Thomas  Stanley  should  and  would,  immediately  after  the 
execution  of  the  said  articles  of  agreement,  communicate  unto  the 
defendant  all  such  knowledge  and  information  as  he  Thomas  Stan- 
ley possessed  touching  the  falsehoods  and  misrepresentations  made 
by  the  said  Robert  Monro  and  William  Seale  Evans,  by  which  the 
defendant  was  so  induced  to  quit  the  partnership  concern,  as  in 
the  articles  of  agreement  was  mentioned ;  and  should  and  would 
give  and  communicate  unto  the  defendant  all  such  information  as 
he  Thomas  Stanley  possessed,  or  could  or  might  procure  or  get  at, 
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with  a  view  to  the  recovery  by  tiie  defendant  of  all  .such  sum  or 

.sums  of  money  as  the  defendant,  as  sucli  administrator  of 
[*  371]   the  said  Thomas  *  Jones,  had  been  deprived  of,  or  liad  lost 

through  the  misrepresentations  of  the  .said  Robert  Monro 
and  William  Scale  Evans ;  and  should  and  would  use  and  exert  his 
utmost  influence  and  means  for  procuring  such  evidence  as  should 
or  might  be  requisite  to  substantiate  the  claims  of  the  defendant 
against  the  said  Kobert  Monro  and  William  Seale  Evans : 

And  it  was  further  witnessed,  that  in  consideration  of  the  cove- 
nant therein-before  contained  on  the  part  of  Thomas  Stanley,  the 
defendant  did  thereby  covenant,  promise,  and  agree  with,  and  to 
the  said  Thomas  Stanley,  his  executors  and  administrators,  that 
the  defendant  should  and  would  well  and  truly  pay  or  cause  to  be 
paid  unto  Thomas  Stanley,  his  executors  and  administrators,  one 
clear  and  equal  eighth  part  or  share  of  all  such  sum  or  sums  of 
money  as  should  at  any  time  or  times  thereafter  be  recovered  or 
obtained,  after  payment  of  the  costs  and  expenses  to  be  incurred  in 
tlie  recovery  thereof,  either  by  suit  at  law  or  in  equity,  or  by  volun- 
tary payment  of  and  from  the  said  Eobert  Monro  and  William  Seale 
Evans,  or  either  of  them,  or  their  or  either  of  their  executors  or 
administrators,  by  reason  of  such  information  to  be  communicated 
and  given  by  Thomas  Stanley  to  the  defendant  by  virtue  of  the 
covenant  in  the  said  articles  of  agreement,  within  one  week  next 
after  sucti  money  or  monies  should  be  received  by  the  defendant : 
And  the  plaintiff  in  fact  said,  that  Thomas  Stanley,  immediately 
after  the  execution  of  the  articles  of  agreement,  to  wit,  on,  &c.,  at, 
&c.,  did  communicate  unto  the  defendant  all  such  knowledge  and 
information  as  he  Thomas  Stanley  possessed,  touching  the  false- 
hoods and  misrepresentations  made  by  the  said  Eobert  Monro  and 
William  Seale  Evans,  by  which  the  defendant  was  so  induced  to 

quit  the  partnership  concern  as  in  the  articles  of  agree- 
[*  372]  ment  was  mentioned ;  and  did  also  then,  and  *  at  all  other 

times,  after  the  making  of  the  said  articles  of  agreement, 
until  the  receiving  of  the  money  by  the  defendant  of  and  from  the 
said  Eobert  Monro  and  William  Seale  Evans  as  thereinafter  men- 
tioned, communicate  unto  the  defendant  all  such  information  as 
he  Thomas  Stanley  possessed,  or  could  and  might  procure,  or  get 
at,  with  a  view  to  the  recovery  by  the  defendant  of  all  such  sum 
and  sums  of  money  as  the  defendant,  as  such  administrator  of  the 
said  Thomas  Jones,  had  been  deprived  of,  or  had  lost  througli  the 
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misrepresentations  of  the  said  Robert  Monro  and  William  Seale 
Evans ;  and  did  during  all  that  time  use  and  execute  his  utmost 
influence  and  means  for  procuring  such  evidence  as  was  requisite 
to  substantiate  the  claims  of  the  defendant  against  the  said  Itobert 
Monro  and  William  Seale  Evans,  to  wit,  at,  &g.  :  of  all  which  several 
premises  the  defendant  there  had  due  notice. 

And  the  plaintiff  in  fact  further  said,  that  the  defendant  did, 
after  the  making  of  the  said  articles  of  agreement,  and  by  reason 
of  such  information  so  communicated  and  given  by  Thomas  Stan- 
ley to  the  defendant  as  aforesaid,  and  after  the  death  of  the  said 
Thomas  Stanley,  to  wit,  on,  &c.,  at,  &c.,  and  as  and  by  way  of  a 
compromise  of  a  certain  suit  in  equity,  before  then  instituted  by 
the  defendant  against  the  said  Robert  Monro  and  William  Seale 
Evans,  recover,  obtain,  and  receive  by  voluntary  payment  of  and 
from  the  said  Robert  Monro  and  William  Seale  Evans  a  large  sum 
of  money,  to  wit,  the  sum  of  £14,000  of  lawful  money  of  Great 
Britain,  after  payment  of  the  costs  and  expenses  which  had  been 
incurred  in  and  about  the  recovery  thereof,  to  wit,  at,  &c. :  whereby 
and  according  to  the  tenor  and  effect  of  the  said  covenant  so  made 
by  the  defendant  as  aforesaid,  the  defendant  then  and  there  became 
liable  to  pay,  and  ought  to  have  paid,  to  the  plaintiff,  as 
administratrix  *  as  aforesaid,  within  one  week  next  after  [*  373] 
he  had  so  received  the  same  as  aforesaid,  one  clear  and 
equal  eighth  part  or  share  thereof,  amounting  in  the  whole  to  a 
large  sum,  to  wit,  the  sum  of  £1750  of  like  lawful  money,  to  wit, 
at,  &c.  Nevertheless  the  defendant,  not  regarding  the  said  articles 
of  agreement,  did  not,  nor  would,  within  one  week  next  after  he 
had  so  received  the  said  sum  of  £14,000  as  aforesaid,  or  at  any 
time  afterwards,  although  often  requested,  &c.,  pay  to  the  plaintiff, 
as  administratrix  as  aforesaid,  the  said  sum  of  £1750,  being  one 
clear  and  equal  eighth  part  or  share  of  the  said  sum  of  £14,000  so 
received  as  aforesaid,  after  payment  of  the  costs  and  expenses  as 
aforesaid,  but  wholly  refused  and  neglected  so  to  do,  whereby  actio 
accrevit,  &c.     Profert,  &c. 

I/3murrer  thereon,  and  joinder. 

After  argument,  the  Court  took  time  for  consideration. 

TiNDAL,  C.  J.      The  question  upon  the   present  record  is  [376] 
this :  Whether  the  contract  stated  in  the  deed  upon  which 
the  action  is  brought  is  a  legal  contract  capable  of  being  enforced 
by  a  court  of  law?     The  deed  recites  that  Stanley  Imd  given  the 


;-580  CONTRACT. 


No.  36.  —  Stanley  v.  Jones,  7  Bing.  376-378. 


defendant  reason  to  believe  that  certain  representations  made  to 
him  were  false  ;  and  that  .Stanley  being  in  possession  of  evidence 
to  manifest  the  same,  had  agreed  to  communicate  such  evidence 

to  the  defendant  upon  receiving  from  him  a  certain  sum 
[*  377]  *  expended  in  obtaining  the  same,  and  upon   having  an 

agreement  by  the  defendant  to  pay  him  one-eighth  part  of 
the  clear  amount  of  such  sums  as  the  defendant  should  recover 
through  the  means  of  Stanley.  The  deed,  then,  contains  a  cov- 
enant by  the  defendant  to  Stanley,  to  the  effect  of  the  agreement 
above  recited. 

The  agreement,  therefore,  is  in  effect  a  bargain  by  a  man  who  has 
evidence  in  his  own  possession  respecting  a  matter  in  dispute  be- 
tween third  persons,  and  wlio  at  the  same  time  professes  to  have 
the  means  of  procuring  more  evidence,  to  purchase  from  one  of  the 
contending  parties,  at  the  price  of  the  evidence  which  he  so  pos- 
sesses or  can  procure,  an  eighth  part  or  share  of  the  sum  of  money 
which  shall  be  recovered  by  means  of  the  production  of  that  very 
evidence.  And  we  all  agree  in  thinking  such  an  agreement  cannot 
be  enforced  in  a  court  of  law. 

The  offence  of  champerty  is  defined  in  the  old  books  to  be,  the 
unlawful  maintenance  of  a  suit,  in  consideration  of  some  bargain 
to  have  part  of  the  thing  in  dispute,  or  some  profit  out  of  it.  That 
this  was  considered  in  earlier  times,  and  in  all  countries,  an  offence 
pregnant  with  great  mischief  to  the  public,  is  evident  from  the 
provisions  made  by  our  own  law  in  the  statutes  Westminster  first 
and  second,  and  from  the  language  of  the  civil  law,  which  was 
afterwards  received  as  the  law  over  the  greater  p)art  of  the  Con- 
tinent.^ The  object  of  the  law  was  not  so  much  to  prevent  the 
purchase  or  assignment  of  a  matter  then  in  litigation,  as  the  pur- 
chase or  assignment  of  a  matter  in  litigation  for  the  purpose  of 
maintaining  the  action,  as  is  evident  from  Lord  Coke's  reading  on 
Stat.  Westm.  2,  c.  49,  2  Inst.  484,  where  he  remarks,  "  True  it  is,  that 

if  any  other  person  {i.  e.  than  the  Chancellor,  treasurer,  and 
[*  378]  other  persons  *  mentioned  in  the  Act),  purchase  bond  fide 

depending  the  suit,  he  is  not  in  danger  of  champerty ;  but 
these  persons  here  prohibited  cannot  purchase  at  all,  neither  for 
champerty  or  otherwise  depending  the  plea ; "  evidently  pointing 
to  the  distinction  that  the  offence  of  champerty  consisted  in  pur- 
chasing an  interest  in  the  thing  in  dispute,  with  the  object  of 

^  See  Dig.  48,  7,  6 
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maintaining  and  taking  part  in  the  litigation  :  and  we  see  no  rea- 
son to  doubt  that  the  offence  of  champerty,  in  this  restricted  .sense, 
remains  the  .same  as  heretofore.  Courts  of  equity  have,  in  various 
modern  cases  brought  before  them,  lield  the  offence  still  to  exist. 
In  Stevens  v.  BayiveU,  15  Ves.  139  ;  10  E.  R.  46,  where  a  bill  was 
filed  for  the  purpose,  amongst  other  things,  of  declaring  an  agree- 
ment void  which  had  been  made  by  a  seaman  for  the  sale  of  his 
chance  of  prize-money  to  his  prize-agents,  who  were  to  carry  on 
the  suit,  the  Master  of  the  Eolls  (Sir  W.  Grant),  says,  "  I  ex- 
pressed at  the  hearing  my  opinion  that  the  agreement  was  void 
from  the  beginning,  as  amounting  to  that  species  of  maintenance 
which  is  called  champerty,  viz.  the  unlawful  maintenance  of  a  suit 
in  consideration  of  a  bargain  for  a  part  of  the  thing,  or  some  profit 
out  of  it."  ^ 

Now,  in  the  present  case,  Stanley  does  purchase  an  interest  in 
the  subject-matter  of  dispute,  not  in  terms  indeed,  but  in  substance 
and  effect,  as  he  bargains  distinctly  for  a  share  of  the  sum  to  be 
recovered.  He  does  not  indeed  stipulate  that  he  is  to  furnish 
money  for  the  carrying  on  the  suit,  or  that  he  is  to  carry  it  on 
liimself ;  but  he  stipulates  that  "  he  should  and  would  use  and 
exert  his  utmost  intluence  and  means  for  procuring  such  evidence 
as  should  be  requisite  to  substantiate  the  claims  of  the 
said  defendant."  And  if  there  is  any  difference  *  between  [*  379] 
this  contract  and  direct  champerty,  it  appears  to  us  to  be 
strongly  against  the  legality  of  this  contract ;  as,  besides  the  or- 
dinary objection,  that  a  stranger  to  the  controversy  has  acquired 
an  interest  to  carry  on  the  litigation  to  the  uttermost  extent,  by 
every  influence  and  means  in  his  power,  the  bargain  to  furnish  and 
to  procure  evidence  for  the  consideration  of  a  money  payment  in 
proportion  to  the  effect  produced  by  such  evidence,  has  a  direct 
and  manifest  tendency  to  pervert  the  course  of  justice. 

We  therefore  think,  in  this  case,  there  ought  to  be  judgment  for 
the  defendant.  Judgment  for  defendant. 

1  See  also  18  Ve.s.  126, 11  R.  R.  165,  and  the  opinion  of  the  Master  of  the  Rolls 
iu  2  Jacob  &  Walker,  135. 
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15  L.  J.  Q.  H.  .•i60-.}ti4  (s.  V.  9  Q.  B.  371,  10  Jur.  742). 

Contract.  — IlleguUty.  —  Compromise  of  Indictable  Offence. 

[360]  Au  agreeniont,  by  which,  in  considoratiou  that  the  prosecutor  of  an  in- 
tlictnient  preferred  agaiust  certain  persons  for  an  assault  and  riot  wouhl 
not  proceed  further  on  the  indictment,  the  defendants  promised  to  pay  him  a  sum 
of  money,  is  illegal,  although  the  prosecutor  forbore  to  give  evidence  on  the 
indictment  with  the  knowledge  and  assent  of  the  Court  before  which  the  indict- 
ment was  pending. 

In  all  offences  which  involve  damages  to  an  injured  party,  and  for  which  he 
may  maintain  an  action,  he  may,  notwithstanding  they  are  also  of  a  public 
nature,  settle  his  private  damage  in  any  way  he  may  think  fit ;  but  a  com- 
promise of  au  assault,  coupled  with  riot,  is  not  legal. 

[*  361]        *  Error  from  the  Court  of  Queen's  ]*)ench. 

This  was  an  action  of  assumpsit,  upon  an  agreement,  the 
consideration  for  which  was  {inter  alia)  the  compromise  of  an  in- 
dictment for  an  assault  upon  a  sheriff's  officer,  in  the  execution  of 
his  duty,  accompanied  with  riot  and  disturhance.  The  defendant 
pleaded  that  the  consideration  was  illegaL^  The  Court  of  Queen's 
Bench  gave  judgment  for  the  defendant :  upon  which  the  pL^intiff 
brought  a  writ  of  error,  which  was  argued  ^  by  — 

Bliss,  for  the  plaintiff  in  error.  No  instance  can  be  found  in  the 
books  of  an  indictment  for  compromising  a  misdemeanour.  Infor- 
mations for  penalties  might  be  lawfully  compromised  before  the 
statute  of  18  Eliz.  c.  5,  which  does  not  extend  to  informations 
cognizable  before  a  magistrate,  —  The  King  v.  Crisp,  1  B.  &  Aid. 
282,  —  and  cannot  be  said  to  be  in  affirmance  of  the  common  law  ; 
it  appears  by  Williams  v.  Hedlei/,  8  East,  378 ;  9  E.  R.  473,  that  it 
ap})lies  only  to  informers,  and  not  to  the  party  informed  against. 
There  is  no  such  thing  as  misprision  or  concealment  of  a  misde- 
meanour. There  is  a  current  of  decisions  from  the  year  1734,  in 
which  compromises  for  misdemeanours  are  shown  by  the  books  to 
have  taken  place,  and  convenience  and  frequency  of  practice  are 
in  favour  of  it.  He  cited  Johnson  v.  Ogilbi/,  3  P.  Wins.  277  ; 
Drags  v.  Ihherson,  2  Esp.  643  ;  The  King  v.  Grant,  The  King  v. 
Coombs,  and  The  King  v.  Lord  Falkland,  cited  in  Kyd  on  Awards, 

1  The  ploadiiie;?  are  set  out  in  full  in  1.3  Crksswki.l,  .7.,  Coltm.\n,  J.,  Parkk,  B., 
L.  .1.  (n.  s.)  Q.  R.  .•?.59.  Alderson,  B.,  Rolfe,  B.,  and  Platt,  B. 

-    Coidtll     TiNDAl,,    C.    J.,     MaL'LE,    J., 
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p.  64,  and  Watson  on  Awards,  p.  47,  where  a  distinction  is  made 
between  cases  where  a  compromise  is  made  by  the  authority  of  the 
Judge,  and  where  without  that  authority.  Cullins  v.  Blantern,  2 
Wils.  34,  and  1  Smith's  Lead.  Cas.  154,  is  expressly  pleaded  to 
have  been  a  corrupt,  unlawful,  and  wicked  contract.  Falloices  v. 
Taylor,  7  T.  R.  475,  was  an  action  on  a  bond  conditioned  to  remove 
a  public  nuisance  in  consideration  of  not  being  indicted.  That  was 
a  case  in  which  no  action  would  lie,  for  the  party  was  public  prose- 
cutor, proceeding  under  the  order  of  magistrates.  The  judgment  of 
Lawrence,  J.,  declares  the  consideration  to  be  a  legal  one.  Edye- 
comhe  v.  Eodd,  5  East,  294 ;  7  R.  R.  700,  which  will  be  relied  on  by 
the  other  side,  was  decided  on  another  ground  ;  and  though  the 
Court  do  take  notice  of  the  point  here  in  question,  it  was  beside 
the  real  point  in  dispute.  The  plaintiff  had  been  brought  before 
the  magistrate,  under  1  Will.  &  M.  c.  18,  s.  18,  for  disturbing  a  dis- 
senting congregation,  and  was  committed  for  the  next  .session  for 
want  of  sureties  ;  before  the  sessions  the  magistrates  consented 
that  the  prosecutor  should  let  him  out  of  prison,  and  compromise 
the  matter.  He  then  brought  an  action  against  the  magistrate  for 
false  imprisonment,  who  pleaded  the  discharge  from  prison  and  the 
compromise  in  satisfaction,  and  the  judgment  is,  that  the  pleas  are 
bad  ;  for  either  the  agreement  was  illegal,  or  the  satisfaction,  at  any 
rate,  was  moving  from  the  prosecutor,  not  from  the  defendant, 
whose  consent  was  unnecessary.  The  distinction  attempted  to  be 
drawn  by  Le  Blanc,  J.,  between  public  crimes  and  private  injuries, 
for  which  either  an  indictment  or  action  will  lie,  is  not  borne  out 
by  the  cases.  There  was  also  in  that  case  a  forfeiture  of  XliO  to 
the  Crown,  which  would  make  a  compromise  illegal.  In  Beele// 
v.  Wingficld,  11  East,  46  ;  10  R.  R.  431,  and  Baher  v.  Totonsend,  7 
Taunt.  422  ;  1  Moore,  120  ;  18  R.  R.  521,  a  misdemeanour  was  com- 
promised by  leave  of  the  Court,  after  conviction,  but  that  can  make 
no  difference,  for  it  is  as  much  an  interference  with  the  law  after 
as  before  conviction.  He  cited  Ehvorthij  v.  Bird,  2  Sim.  &  Stu.  372  ; 
3  L.  J.  Ch.  190  ;  Kirk  v.  Stickwood,  4  B.  &  Ad.  421  ;  2  L.  J.  (N.  S.) 
M.  C.  43.  In  all  these  cases  misdemeanours  of  very  public  natures 
have  been  compromised,  some  of  them  infringing  upon  the  case  of 
Collms  v.  Blantern.  And  the  conclusion  is,  that  it  is  the  law  of 
the  land  that  misdemeanours  may  be  compromised.  l^)Ut  it  is 
not  necessary  to  go  this  length,  for  it  would  be  enough  to  say 
that  the  arrangement  was  here  made  with  tlie  knowledge  of  the 
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Court ;  and  that,  at  least,  is  legal,  —  Chitty  on  Contracts, 
[*  362]  cli.  2,  *  p.  73.  However  general  the  terms  of  a  contract 
are,  it  will  only  include  those  things  which  the  parties 
contemplated.  Here,  therefore,  it  must  be  construed  that  the 
parties  only  contracted  to  forbear  to  proceed  further,  as  in  a  legal 
manner  they  might ;  therefore  there  is  nothing  illegal  on  the  face 
of  this  contract,  Jones  v.  Waite,  5  Bing.  N.  C.  341  ;  8  L.  J.  (N.  S.) 
Ex.  305  ;  and  if  it  can  be  shown  how  it  might  be  legally  })erformed, 
it  is  a  good  consideration.  The  Attorney-General,  at  all  events, 
would  enter  a  nolle  prosequi,  llie  King  v.  Fieldwrj,  2  Burr.  720, 
Tlie  Mayor  and  CorjJoration  of  York  v.  PilMngton,  2  Atk.  302. 
Here  there  is  no  averment  of  any  injury  but  what  is  strictly  pri- 
vate ;  therefore  the  Attorney-General  would  probably  have  entered 
a  nolle  i^rosequi. 

[TiNDAL,  C.  J.  Was  this  point  made  before  the  Court  below  ?] 
No.  He  cited  Holland  v.  Hall,  1  B.  &  Aid.  53  ;  18  E.  E.  428 ; 
Sewell  v.  The  Royal  Exchange  Assurance,  4  Taunt.  856.  Haines  v. 
Busk,  5  Taunt.  521,  goes  to  show  that  a  contract  is  not  illegal,  if 
there  is  a  means  of  making  it  legal.  Harrington  v.  Kloinogge,  2 
Brod.  &  Bing.  678,  n.  A  Court  of  justice  is  so  far  counsel  for  the 
Crown  as  to  be  able,  with  the  consent  of  a  prosecutor,  to  make  such 
arrangements  as  the  Crown  might  have  made. 

Martin,  contra.  The  question  is,  was  this  contract  originally  legal  ? 
If  not,  it  is  difficult  to  see  how  the  subsequent  assent  of  the  Judge 
could  make  it  so  ;  nor  is  it  at  all  clear  that  a  contract  to  obtain  a 
nolle  prosequi  from  the  Attorney -General  in  consideration  of  a  cer- 
tain sum  of  money,  would  be  legal.  If  the  argument  attempted  to 
be  drawn  from  Hollands.  Hall  and  that  class  of  cases  were  a  good 
one,  it  would  apply  equally  to  felony,  for  the  Attorney-General  may 
enter  a  nolle  2'>rosequi  in  felony  as  well  as  misdemeanour.  Har- 
rington V.  Klo2:)rogge  only  shows  that  a  contract  to  assign  offices 
was  obligatory  on  the  party  to  the  extent  to  which  he  could  legally 
assign  ;  and  The  King  v.  Fielding,  that  the  Court  will  not  grant  a 
criminal  information  when  it  appears  that  the  party  was  bringing 
a  civil  action  at  the  same  time.  The  Mayor  of  York  v.  PiJkington 
has  no  bearing  on  the  subject ;  and  Jones  v.  Waite  only  shows 
that  a  defendant  must  plead  to  the  whole  of  a  declaration,  unless  a 
part  is  illegal  upon  the  face  of  it.  Therefore  the  argument  on  the 
other  side  must  come  to  this,  that  it  is  legal  to  compromise  a  mis- 
demeanour, but  not  a  felony.     But  whether  that  be  so  or  not,  at 
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least  it  is  clear  that  any  agreement,  the  consideration  for  which  is 
contrary  to  the  poh'cy  of  the  law,  is  void,  as  is  laid  down  in  Collins 
V.  Blanterii,  in  Smith's  Leading  Cases,  following  Com.  Dig.  F,  7, 
"Action  on  the  Case."  It  may  be  true  that  the  line  is  very  difh- 
cult  to  draw,  and  if  the  whole  matter  were  now  to  be  considered  de 
novo,  it  would  probably  be  laid  down  that  contracts  for  compromis- 
ing all  misdemeanours  were  illegal ;  as  held  by  Alderson,  B.,  in 
equity,  in  Garth  v.  Earnshaw,  3  You.  &  Coll.  584.  And  if  this 
were  a  case  of  common  assault,  perhaps  the  Court  would  be  in- 
duced to  review  the  matter ;  but  as  all  the  cases  show  that  there 
is  a  recognized  difference  between  public  crimes  and  offences  for 
which  private  compensation  may  be  given,  it  becomes  unnecessary 
in  this  case.  He  then  went  through  the  cases  cited  on  the  other 
side,  and  cited  Chitty  on  Contracts,  p.  674 

Bliss  was  heard  in  reply.  Cur.  adv.  vult. 

TiNDAL,  C.  J. ,  delivered  the  judgment  of  the  Court.  —  This  was  an 
action  on  an  agreement,  by  which  the  defendants,  in  consideration 
(inter  alia)  that  the  plaintiff,  being  the  prosecutor  of  an  indictment 
preferred  against  certain  persons  for  an  assault  and  riot,  would  not 
proceed  further  on  such  indictment,  undertook  and  promised  the 
plaintiff  to  pay  him  a  certain  amount  of  money.  The  declaration 
averred  that  in  pursuance  of  such  agreement  the  plaintiff  did  not 
proceed  further  with  the  indictment,  and  did,  with  the  assent  of 
the  defendants,  inform  the  Court  before  which  the  indictment  was 
pending,  of  the  premises,  and  by  leave  of  the  Court  forbore  to  give 
evidence  upon  the  indictment,  and  that  thereupon  the  said 
defendants  in  such  indictment  were  *  acquitted.  The  de-  [*  363] 
fendants  pleaded  several  pleas  to  this  action,  but  the  most 
material  plea  is  that  which  raised  tlie  question  whether  the  con- 
sideration for  the  said  supposed  promise  was  illegal,  and  the  prom- 
ise therefore  void.  Upon  demurrer,  the  Court  of  Queen's  Bench 
held  this  to  be  so,  and  the  same  question  has  been  argued  before  us 
on  the  writ  of  error  ;  and  we  think  the  judgment  of  the  Queen's 
Bench  was  right.  It  seems  clear  from  the  various  authorities 
brought  before  us  on  the  argument,  that  some  misdemeanours  are 
of  such  a  nature  that  a  contract  to  withdraw  a  prosecution  in  re- 
spect of  them,  and  the  consent  to  give  no  evidence  against  the  par- 
ties accused,  is  founded  on  an  illegal  consideration.  Such  was  the 
case  of  Collins  v.  Blantern,  which  was  the  case  of  a  prosecution  for 
VOL.  VI.  — 25 
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perjury.  It  is  strange  that  such  a  doubt  as  the  present  should  ever 
have  been  raised.  A  contrary  decision  would  have  placed  it  in  the 
power  of  a  private  individual  to  make  a  protit  to  himself  by  doing 
a  great  public  injury.  It  is  difficult  to  comprehend  the  case  of 
Johnson  v.  0(jilhi/  as  stated  in  3  P.  Wms.  277.  There  a  prosecution 
for  a  fraud  was  suppressed,  and  that  suppression  made*  the  con- 
sideration for  an  agreement  to  pay  money.  The  distinction  be- 
tween felony  and  misdemeanour  seems  to  have  been  the  foundation 
of  the  decision,  if  it  was  made,  by  Lord  Talbot,  —  a  distinction 
overruled  in  Collins  v.  Blantern,  which  was  decided  at  a  later 
period.  It  is  not,  indeed,  at  all  clear  that  the  indictment  for  the 
fraud  was  compromised  as  a  part  of  the  agreement,  or  that  the 
fraud  was  an  indictable  one  ;  and  perhaps  the  case  may  be  so  ex- 
plained. If  not,  it  cannot,  we  conceive,  be  sustained  as  law.  In 
Drage  v.  Ihherson,  however,  Lord  Kenyon  adverted  to,  and  stated 
that  he  should  adhere  to  the  class  of  cases  which  held  that  the 
consideration  for  an  agreement  being  the  settling  of  a  misdemea- 
nour might  be  good  in  law.  Thus  a  settlement  of  an  indictment 
for  a  nuisance  preferred  by  public  authority  was  held  a  lawful  con- 
sideration for  a  bond  binding  the  defendant  to  remove  the  nuisance, 
—  we  presume,  on  the  ground,  which  however  is  not  very  satisfac- 
tory, that  the  main  object  of  the  prosecution,  the  removal  of  the 
nuisance,  was  thereby  effected.  But  the  Court  seems  to  have  over- 
looked the  consideration,  that  a  defendant  who  had  infringed  upon 
the  right  was  thereby  entirely  freed  from  the  punishment  due  to 
a  violation  of  public  law.  In  Echjcconibe  v.  Rodd,  Le  Bl.\XC,  J., 
assigns  this  as  a  reason  for  the  consideration  being  illegal,  —  "that 
there  the  prosecution  was  for  a  public  misdemeanour,  and  not  for  a 
private  injury  to  the  prosecutor."  It  is  difficult  to  reconcile  thi.'^ 
principle,  which  we  think  a  just  one,  with  the  decision  in  Fallowcs 
V.  To ijlor.  Nor  can  Pool  v.  Bousfidd,  1  Camp.  55  ;  10  R.  E.  G33,  be; 
reconciled  with  it.  There  an  agreemeiit  to  stifle  a  motion  against 
the  defendant  that  he  should  answer  the  matters  of  an  affidavit, 
was  held  illegal.  But  there  is  a  class  of  cases,  such  as  Bcdcij  v. 
Wingfield  and  Baler  v.  Townsend,  which  do  not  at  all  break  in 
upon  sound  principles.  Those  are  cases  where  the  private  rights 
of  the  injured  party  are  made  the  subject  of  agreement,  and  where, 
by  the  previous  conviction  of  the  defendant,  the  rights  of  the  public 
are  also  preserved  inviolate.  As  Gibbs,  C.  J.,  in  the  latter  case,  well 
observes,  "the  parties  have  referred  nothing  but  what  they  had  a 
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right  to  refer,  —  they  have  referred  the  several  assaults  "  (by  which 
we  understand  him  to  mean  their  several  rights  to  damages  for 
those  assaults),  —  "  these  may  be  referred  ;  they  have  referred  the 
right  of  possession,  —  that  may  be  referred.  The  reference  of  all 
other  matters  in  dispute  refers  all  other  their  civil  rights,"  which 
words  show  our  previous  interpretation  to  be  correct.  The  case  of 
Beeleii  v.  Wingfield  was  after  conviction,  and  the  promissory  note 
seems  merely  to  have  been  given  for  the  expenses  of  the  prosecu- 
tion, and  was  obviously  a  part  of  the  punishment  inflicted  by  the 
Court  after  conviction  for  the  offence.  Indeed,  it  is  very  remark- 
able what  very  little  authority  there  is  to  be  found  —  rather 
consisting  of  dicta  than  decisions  —  for  the  principle,  that  any 
compromise  of  a  misdemeanour,  or  indeed  of  any  puldic  offence, 
can  be  otherwise  than  illegal,  and  any  promise  founded  on  such 
a  consideration  otherwise  than  void.  If  the  matter  were  res  in- 
tegra,  we  should  liave  no  doubt  on  this  point.  We  have  no  doubt 
that  in  all  the  offences  which  involve  damages  to  an  injured  party 
for  which  he  may  maintain  an  action,  it  is  competeut  for 
liim,  *  notwithstanding  they  are  also  of  a  public  nature,  to  [*  .364] 
compromise  or  settle  his  private  damage  in  any  w\ay  he 
may  think  fit.  It  is  said,  indeed,  that  in  the  case  of  an  assault,  he 
may  also  undertake  not  to  prosecute  on  behalf  of  the  public :  it 
may  be  so ;  but  we  are  not  disposed  to  extend  this  any  further. 
In  the  case  before  us,  the  offence  is  an  assault  coupled  with  riot 
and  the  obstruction  of  a  public  officer.  No  case  has  said  that  it  is 
lawful  to  compromise  such  an  offence.  Nor  do  we  think  that  the 
assent  of  the  Judge  was  material.  We  entirely  agree  in  the  obser- 
vatious  of  the  Court  of  Queen's  Bench  as  to  this  part  of  tlie  case, 
and  we  think  that  the  judgment  of  the  Queen's  Bench  must  be 

Affirmed. 

ENGLISH   NOTES. 

There  are  various  nld  statutes  against  niaintenanco.  champerty,  &c., 
wliich  were  confirmed  and  extended  by  .32  H.  VIII.  c.  9. 

In  Stranfje  v.  Brenncn  (184G),  IH  Sim.  .346,  a  lady  resident  in  Ire- 
laud  agreed  witli  an  Irish  solicitor  tliat  if  he  would  employ  a  solicitor 
in  London  to  take  out  for  her  certain  letters  of  administration  in 
England,  which  were  necessary  to  complete  her  title  to  a  fund  in  the 
Court  of  Chancery  in  England,  and  afterwards  procure  the  fund  for  her, 
he  sliould  receive  a  commission  of  ten  ])er  cent,  on  tlie  unidUiit  n\  the 
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fund,  and  also  be  reimbursed  wliat  be  sboiild  pay  to  tlie  London  .solic- 
itor. Tbe  agreement  was  beld  contrary  to  public  [)olicy  and  void.  In 
Spri/e  V.  Porter  (185G),  7  El.  &  Bl.  58,  2(j  L.  J.  Q.  B.  G4,  tbe  cpiestion 
arose  out  of  an  agreement  by  wbicb  tlie  plaintiff,  in  consideration  of 
a  promise  by  tbe  defendant  to  give  liim  one-tiftb  of  tbe  property  if  re- 
covered, delivered  to  the  defendant  certain  documents  and  information 
which  established  tbe  latter's  right  to  certain  jtroperty  of  his  title  to 
which  the  defendant  was  unaware.  The  defendant  was  not,  under  the 
agreement,  obliged  to  institute  any  action  or  proceedings.  It  was  held 
that  the  agreement  was  not  in  itself  invalid;  but,  it  appearing  from 
the  pleas  that  the  real  object  of  the  agreement  was  to  prom(»te  litigation 
and  to  share  the  gains,  the  agreement  was  declared  to  be  void.  In 
Grell  V.  Level/  (1865),  16  C.  B.  (N.  S.)  73,  9  L.  T.  721,  12  W.  R.  378,  an 
agreement  entered  into  in  France  between  an  attorney  and  a  Frenchman 
to  sue  for  a  debt  due  to  the  latter  from  a  person  residing  here,  whereby 
the  latter  was  to  receive  by  way  of  recompense  a  moiety  of  the  amount 
recovered,  was  beld  void.  In  Earl  v.  Hopwood  (1861),  9  C.  B.  (N.  S.) 
566,  30  L.  J.  C.  P.  217,  3  L.  T.  670,  9  W.  R.  272,  a  contract  between 
an  attorney  and  his  client  that  the  attorney  should  advance  money  for 
carrying  on  a  lawsuit  to  recover  possession  of  an  estate,  and  that  the 
client  shall,  if  the  suit  be  successful,  pay  the  attorney  over  and  above 
his  legal  costs  and  charges  a  sum  according  to  the  benefit  to  the  client 
from  possession  of  the  estate,  was  declared  to  be  void  on  the  ground  of 
maintenance.  So  in  Prince  v.  Beattie  (1863),  32  L.  J.  Ch.  734  (an 
agreement  with  a  solicitor  to  pay  £5  per  cent,  above  costs  oji  recover3'^ 
of  the  property) ;  Hllten  v.  Woods  (1867),  L.  R.,  4  Eq.  432,  36  L.  J. 
Ch.  941,  16  L.  T.  736,  15  W.  R.  1105  (an  agreement  to  give  solicitor  a 
share  in  the  benefit  to  accrue  from  a  suit  upon  being  indemnified  by 
him  against  the  costs);  Hutley  v.  Hutlei/  (1873).  L.  R.,  8  Q.  B.  112, 
42  L.  J.  Q.  B.  52,  28  L.  T.  63,  21  W.  R.  479  (an  agreement  for  ad- 
vancement of  money,  supplying  evidence,  and  engagement  of  attorney 
by  the  plaintiff  to  prosecute  a  suit  on  condition  of  equal  division  of 
property  if  recovered). 

It  seems  that  the  directors  of  a  company  may  authorize  their  secre- 
tary to  sue,  at  the  company's  expense,  a  shareholder  who  had  prosecuted 
him  maliciously.     Elhorough  v.  Ayres  (1870),  L.  R.,  10  Eq.  367. 

Akin  to  maintenance  is  the  purchase  of  a  res  litlgiosa.  Tbe  solicitor 
cannot  purchase  it  from  his  client.  Wood  v.  Doirncs  (1811),  18  Ves. 
120;  11  R.  R.  160;  Simpson  v.  Lamh  (1857),  20  L.  J.  Q.  B.  121. 
But  he  may  take  a  conveyance  by  way  of  security  for  costs  incurred. 
Anderson  v.  Radcliffe  (1858),  eI.  Bl.  &  El.  806,  29  L.  J.  Q.  B.  128, 
8  W.  R.  283.  This  does  not  apply  to  a  solicitor  not  engaged  in  the 
cause;  nor  is  there  any  objection  generally  to  the  purchase  of  a  res  Nfi- 
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f/losa,  unless  the  real  object  of  the  transaction  is  to  speculate  in  litiga- 
tion. Kni;/ht  V.  Boivi/er  (1858),  2  De  G.  &  J.  421,  27  L.  J.  Ch.  521. 
Sale  of  an  interest  to  which  a  right  to  sue  is  incident  is  good.  Tyson  v. 
Jackson  (1861),  30  Beav.  384;  Dickinson  v.  Burvell  (1866),  L.  R.,  1 
Eq.  337;  Guy  v,  Churchill  (1888),  40  Ch.  D.  481,  58  L.  J.  Ch.  345. 
The  sale  of  a  mere  right  to  sue  (such  as  arises  on  a  pure  tort)  is  bad. 
Prosser  v.  Edmonds  (1835),  1  Young  &  Coll.  Ex.  481;  De  Houghton 
V.  Money  (1867),  L.  R.,  2  Ch.  164;  In  re  Paris  Skatiny  Rink  Co. 
(1877),  5  Ch.  D.  959,  37  L.  T.  298,  25  W.  R.  701. 

Maintenance  is  bad  if  tending  to  promote  unnecessary  litigation, 
otherwise  not.  For  instance,  a  solicitor  can  lawfully  agree  to  charge 
nothing  for  costs  in  an  action.  Jennings  v.  Johnson  (1877),  L.  R.,  8  C. 
P.  425.  An  agreement  to  indemnify  against  costs  a  common  informer 
suing  for  a  statutory-  penalty,  is  maintenance;  and  the  promisor  is 
liable  to  be  sued  by  the  person  from  whom  the  penalty  has  been 
claimed.  Bmdlaugh  v.  Nen-dlgate  (1883),  U  Q.  B.  D.  1,  52  L.  J.  Q. 
B.  454,  31  W.  R.  792.  If  A.  &  B.  have  a  common  interest  in  prose- 
cuting a  suit  against  C,  A.  may  help  B.  in  maintaining  the  action; 
but  if  there  is  no  community  of  interest  between  A.  &  B.,  A.  by  main- 
taining renders  himself  liable  to  a  suit  for  damages  by  C.  Bradlaugh 
V.  Neivdigate,  supra  ;  Alabaster  v.  Harness,  1895,  1  Q.  B.  339. 
There  B.,  at  the  instigation  of  A.,  whose  solicitor  acted  for  B.,  at  A.'s 
expense,  instituted  an  action  for  slander  against  C.  Judgment  with 
costs  went  for  C,  and  B.  was  unable  to  pay.  It  w^as  held  that  C.  could 
recover  damages  from  A.,  as  the  latter  was  not  justified  in  maintaining 
a  suit,  for  he  had  no  common  interest  with  B. 

A  baidcrupt  cannot  maintain  an  action  for  maintenance  on  the  ground 
that  the  defendant  incited  and  supported  bankru])tcy  proceedings  in 
which  he  had  ncj  common  interest.  The  action,  if  an}',  passes  to  the 
trustee  in  bankruptcy.  Metropolitan  Bank  v.  Pooley  (1885),  10  App. 
Cas.  210,  54  L.  J.  Q.  B.  449,  53  L.  T.  163,  33  W.  R.  709. 

The  principal  case  of  Keir  v.  Leeman  was  followed  in  JVilliains  v. 
Bayley  (1866),  L.  R.,  1  H.  L.  200,  35  L.  J.  Ch.  717,  Xo.  41,  p.  455,  post. 
In  Flower  v.  Sadler  (1882),  10  Q.  B.  D.  572,  it  was  held  that  where  a 
debt  has  been  contracted  under  circumstances  which  might  render  the 
debtor  liable  to  criminal  proceedings,  and  the  creditor  has  obtained 
from  the  debtor  a  security  for  the  debt,  it  is  not  enough  in  order  to 
make  the  security  illegal  to  show  that  the  creditor  was  thereby  induced 
to  abstain  from  prosecuting.  In  Jjonmd  v.  Grinnoade  (1888),  39  Cli. 
D.  605,  a  bond,  the  consideration  of  which  was  partly  illegal,  as  con- 
taining stipulations  with  reference  to  ])ending  criminal  jtroceedings  by 
which  the  course  of  such  proceedings  might  have  been  affected,  was  de- 
clared void.     In  Windhill  Local  Board  v.  Vint  (1890),  45  Ch.  D.  351, 


390  CONTRACT. 


Nos.  36,  37.  —  Stanley  v.  Jones  ;  Keir  v.  Leeman.  —  Notes. 

59  L.  J.  Ch.  G08,  ().'5  L.  T.  .%(),  38  \V.  K.  738,  tlie  cuiujuoinise  of  any 
])ul)lic  niisduiiieuiiour  was  dt'clart'd  to  be  illegal.  The  fact  that  the 
defence  is  discreditable  to  the  party  setting  it  up  is  immaterial.  Jones 
V.  Merionethshire  Pernmnent  Benefit  Buildinf/  Sociefi/,  1892,  1  Ch. 
173,  61  L.  J.  Ch.  138,  G5  L.  T.  6So,  40  W.  R.  273. 

An  instance  of  an  agreement  for  stifling  a  criminal  prosecution 
which  came  before  the  House  of  Lords  is  furnished  by  the  case  of  Wil- 
liams V.  Bmjle^,  No.  41,  p.  455,  post  (L.  R.,  1  H.  L.  200,  35  L.  J.  Ch. 
717).  This  appears  to  have  been  considered  a  sufficient  ground  for 
holding  the  agreement  void;  and  in  the  opinion  of  Lord  Westbury  it 
is  explicitly  so  stated.  But  the  judgments  are  mainly  rested  on  the 
ground  of  undue  pressure, 

AMEEICAN  NOTES. 

The  doctrines  of  champerty  and  maintenance  prevailed  generally  at  an 
early  day  in  this  country,  but  in  recent  times  have  been  considerably  modified 
or  disregarded,  particidarly  in  the  so-called  "Code  States."  Mr.  Parsons  cites 
the  principal  cases,  and  supports  it  by  Lalhroji  v.  Amherst  Bank,  9  ]Metcalf 
(Mass.),  489;  Byrd  v.  Odem,  9  Alabama,  755;  Key  v.  Vattier,  1  Hammond 
(Illinois),  5S;  Rust  v.  Lar7ie,  4  Littell  (Kentucky),  417;  14  Am.  Dec.  172; 
Martin  v.  Voeder,  20  Wisconsin,  466;  Alexander  v.  Polk,  39  Mississippi,  737; 
Orr  V.  Tanner,  12  Rhode  Island,  94 ;  Quigleij  v.  lliompson,  53  Indiana,  317. 

Mr.  Lawson  (Contracts,  §  317)  cites  as  preserving  the  old  law  Backus  v. 
Byron,  4  Michigan,  535 ;  Sedgwick  v.  Stanton,  14  New  York,  289  ;  Boardman 
V.  Thompson,  2T)  Iowa,  487  ;  Coleman  v.  Billings,  SQ  Illinois,  183;  Van  Seven  v. 
Stickney,  75  Alabama,  225;  Weakley  v.  Hall,  42  Am.  Dec.  194;  Stearns  v. 
Felker,  28  Wisconsin,  594  ;  Hovey  v.  Hohson,  51  INIaine,  62  ;  Christie  v.  Sawyer, 
44  New  Hampshire,  298. 

In  other  States  the  doctrine  is  practically  rejected  as  obsolete.  Danforth 
V.  Streeter.  28  Vermont,  490;  Sherley  v.  Riggs,  11  Humphrey  (Tennessee),  53; 
Bentinck  v.  Franklin,  38  Texas,  458  ;  Cain  v.  Munroe,  28  Georgia,  82 ;  Ballard 
v.  Carr,  48  California,  74  ;  Richardson  v.  Rowland,  40  Connecticut,  575 ;  Schafer- 
man  v.  O'Brien,  28  Maryland,  565;  92  Am.  Dec.  708;  Phillips  v.  South  Park 
Coinm'rs,  119  Illinois,  629  ;  Schomp  v.  Schenck,  40  New  Jersey  Law,  195;  29 
Am.  Rep.  219  ;  Per?-.?/  v.  Dicken,  105  Pennsylvania  State,  83  ;  51  Am.  Rep.  181 ; 
Brown  v.  Bigne\  21  Oregon,  260;  28  Am.  St.  Rep.  752;  Metropolitan  L.  his.  Co. 
V.  Fuller.  61  Connecticut,  252;  29  Am.  St.  Rep.  196.  The  leaning  of  these 
cases  is  to  support  a  bargain  by  a  stranger,  not  an  attorney,  to  supply  funds 
for  the  purpose  of  prosecuting  a  claim,  in  consideration  of  having  a  share  in 
the  recovery,  where  it  is  fair,  and  not  for  the  purpose  of  stirring  up  or  en- 
couraging litigation.  "In  this  country,  where  no  aristocracy  or  privileged 
class  elevated  above  the  mass  of  the  people  has  ever  existed,  and  the  adminis- 
tration of  justice  has  been  alike  impartial  to  all,  without  regard  to  rank  or 
station,  the  reason  for  the  ancient  doctrine  of  champerty  and  maintenance 
does  not  exist,  and  hence  has  not  found  favour  in  the  United  States."  Brown 
V.  Bigne,  supra,  citing  Roberts  v.   Cooper,  20  How  ard  (U,  S.  Supr.  Ct.),  467 ; 
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Thallhbner  v.  Brinckerhoff.  o  Coweii  (New  York),  62:5 ;  15  Am.  Dec.  oOD,  and 
note,  319  ;   Coondo  v.  Mookerjee,  L.  11.,  2  App.  Cas.  186 ;   and  Stanley  v.  Jones. 

It  is  very  frequently  held  that  the  attorney  is  not  a  stranger  to  the  litij^a- 
tion,  and  it  is  lawful  for  him  to  conduct  it  on  a  contingent  fee  to  be  paid  out 
of  the  proceeds,  unless  he  agrees  to  pay  or  advance  money  toward  the  expenses. 
Mr.  Lawsoii  deems  this  "certainly  the  better  view."  Duke  v.  Harper,  66  Mis- 
souri, 51;  27  Am.  Rep.  314;  Allurd  v.  Latnirande,  29  Wisconsin,  502  ;  Moses  v. 
Bagley,  55  Georgia,  283 ;  Martin  v.  Clark,  8  Rhode  Island,  389 ;  5  Am.  Rep. 
586;  Thompson  v.  Reynolds,  73  Illinois,  11  ;  Stearns  v.  Felker,  28  Wisconsin, 
591;  Moody  v.  Har})er,  38  Mississippi,  599;  Boardman  v.  Thompson,  25  Iowa, 
487;  Martin  v.  Jmos,  13  Iredell  Law  (Nor.  Ciar.),  2Ul ;  Atchison,  Sfc.  R.  Co.  v. 
Johnson,  29  Kansas,  218;  Blaisdell  v.  Ahem,  144  Massachusetts,  393  ;  59  Am. 
Rep.  99  ;  Manning  v.  Sprayue,  148  Massachusetts,  18  ;  12  Am.  St.  Rep.  508 
(prosecution  of  claims  for  damages  by  cruiser  "  Alabama  ")  ;  Stanton  v.  Embrey, 
93  United  States,  548;  Coughlin  v.  N.  F.,  §v.  R.  Co.,  71  New  York,  443;  27 
Am.  Rep.  75 ;  Duke  v.  Harper,  66  Missouri,  51  ;  27  Am.  Rep.  314  ;  Taylor  v. 
Bemiss,  110  United  States,  42.  In  the  last  case  Mr.  Justice  Millek  speaks  of 
"  the  suspicion  which  natm'ally  attaches  to  such  contracts." 

But  though  the  attorney's  contract  be  void  for  champerty,  he  may  recover 
quantum  meruit.  Rust  v.  Lame,  supra ;  Stearns  v.  Felker,  supra  .  Merritt  v. 
Lambert,  10  Paige  Chancery,  352;  Wallis  v.  Loubat,  2  Denio  (New  York),  607  ; 
Coldiceirs  Adm'rv.  Shepherd's  Heirs,  6  T.  B.  Monroe  (Kentucky),  389. 

There  are,  however,  in  some  States  (New  York,  for  example),  statutes  pro- 
hibiting attorneys  from  buying  claims  for  prosecution,  and  these  have  not 
been  abrogated  by  the  Code  provision  repealing  all  laws  restricting  or  con- 
trolling the  right  of  a  party  to  agree  with  his  attorney  for  his  compensation. 
Mr.  Weeks  (Attorneys,  p.  717)  says  in  relation  to  such  agreements  with 
attornej'S :  "  Upon  investigating  the  decisions  of  the  various  States  of  the 
Union,  it  will  be  found  that  the  authorities  are  about  evenly  divided." 

Mr.  AVeeks'  conclusion  upon  the  whole  doctrine  is  (Attorneys,  p.  189)  : 
"  In  short,  the  whole  doctrine  of  maintenance  has  been  so  modified  in  recent 
times  as  to  confine  it  to  strangers,  who,  having  no  valuable  interest  in  a  suit, 
pragmatically  interfere  in  it  for  the  improper  purpose  of  stirring  up  litigation 
and  strife." 

That  an  agreement  to  stifle  a  criminal  prosecution  is  void  is  well  settled, 
—  as  an  agreement  by  an  attorney  for  a  contingent  fee  to  i)rocure  the  quashing 
of  a  criminal  conviction,  Ormerod  v.  Dearman,  100  Pennsylvania  State,  561 ; 
45  Am.  Rep.  391  ;  or  to  pay  one  for  endeavouring  to  induce  prosecutors  of  a 
criminal  charge  to  discontinue  it.  Rhodes  v.  Neal,  64  Georgia,  704  ;  37  Am. 
Rep.  93;  or  to  prevent  the  finding  or  procure  the  dismissal  of  an  indictment ; 
Barron  v.  Tucker,  53  Vermont,  3:58  ;  :)8  Am.  Rep.  684.  citing  Keir  v.  Leeman  . 
or  to  "use  every  legal  and  proper  endeavour  to  have  the  criminal  pro.secutions 
dismissed,"  Averheckv.  Hall,  14  Bush  (Kentucky),  505;  or  a  contract  of  at- 
torneys to  defend  liquor  dealers  for  a  certain  monthly  compensation  against 
excise  complaints.  Bowman  v.  Philips,  41  Kansas,  364  :  or  a  note  given  for  in- 
fluence to  secure  acquittal  of  a  felony,  Rickelts  v.  Harvey,  106  Indiana,  564  ;  or 
an  agreement  in  consideration  of  money  paid  to  become  bail  of  one  charged 
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with  felony,  so  tliat  he  may  escape  trial,  Dunkin  v.  Hodge,  46  Alabama,  523  ; 
or  notes  given  for  influence  in  endeavouring  to  procure  mitigation  of  punish- 
ment. Buck  V.  First  Nat.  Bank,  27  Michigan,  293  ;  15  Am.  Rep.  180  ;  an  agree- 
ment to  give  notes  and  money  to  a  pro.secuting  witness  on  condition  that  he 
sign  a  petition  for  pardon,  and  the  granting  thereof  on  discharge.  Haines 
v.  Lewis,  54  Iowa,  301 ;  37  Am.  Rep.  202.  See  Bartle  v.  Nult,  4  Peters  (U.  S. 
8upr.  Ct.),  184. 

Within  this  principle  come  agreements  for  compounding  felonies,  which  are 
uniformly  held  void.  McMahon  v.  Smith,  47  Connecticut,  221 ;  36  Am.  Rep. 
67  ;  Morrill  v.  Nightingale,  93  California,  453 ;  27  Am.  St.  Rep.  207 ;  Pearce  v. 
Wilson,  111  Pennsylvania  State,  14;  56  Am.  Rep.  243;  Lindsay  \.  Smith,  78 
North  Carolina,  328 ;  24  Am.  Rep.  463  ;  Peed  v.  McKee,  42  Iowa,  689 ;  20  Am. 
Rep.  631. 


No.  38. —  MALLAN  v.  MAY. 
(1843.) 

No.  39.  — PRICE  V.  GREEN. 
(Ex.  Ch.  1847.) 

No.  40.  —  NORDENFELT   v.   MAXIM-NORDENFELT    GUNS 
AND  AMMUNITION  COMPANY. 

(H.  L.  1894.) 

RULE. 

A  CONTRACT  in  general  restraint  of  trade  is  illegal  and 
void,  as  being  against  public  policy :  but  a  particular  re- 
straint of  trade,  within  reasonable  limits  having  regard  to 
the  protection  of  the  interests  of  the  party  contracted  with, 
is  valid.  And  where  the  promise,  so  far  as  relates  to  a 
restraint  within  reasonable  limits,  is  separable  from  the 
stipulation  for  a  general  restraint,  the  contract  will  be 
valid  as  to  the  former,  though  void  as  to  the  latter,  A 
restraint  unlimited  geographically  may  be  reasonable  if  the 
trade  is  itself  of  a  limited  character  and  such  as  to  require 
a  world-wide  protection. 
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Mallan  and  another  v.  May. 

11  M.  &  W.  653-669  (s.  C.  12  L.  J.  Ex.  376 ;  7  Jur.  536). 

Contract.  —  Uestruint  of  Trade.  —  Beasonableness. 

Covenant.  —  By  articles  of  agreeincnit  under  seal,  it  was  agreed  that  the  [653] 
defendant  should  become  assistant  to  the  plaintifts  in  their  business  of 
surgeon  dentists  for  four  years ;  that  the  plaintiffs  should  instruct  hiui  in  the 
business  of  a  surgeon  dentist,  and  that  after  the  expiration  of  the  term,  the 
defendant  should  not  carry  on  that  business  in  London  or  in  any  of  tlie  towns 
or  places  in  England  or  Scotland  where  the  plaintiffs  might  have  been  practising 
before  the  expiration  of  the  said  service.  The  declaration  alleged  as  breaches  ; 
first,  that  after  tlie  term,  the  defendant  carried  on  the  said  business  in  London  ; 
secondly,  that  the  plaintiffs  liad,  during  the  said  term,  carried  on  business  in 
Great  Russell  Street,  Bloomsbury ;  yet  the  defendant,  after  the  term,  carried 
on  the  said  business  in  the  same  place.  Plea  to  the  first  breach,  that  London 
was  a  large  and  p()puh)us  district,  containing  1,500,000  inhabitants,  and  that  the 
stipulation  in  the  agreement  was  an  undue,  unreasonable,  and  unlawful  restric- 
tion of  trade.  Plea  to  the  second  breach,  that,  before  the  expiration  of  the  ser- 
vice, the  plaintiffs  had  practised  in  very  many  towns  in  England,  and  amongst 
others,  London,  Preston,  Oswestry,  &c.,  and  that  divers  of  the  said  towns  were 
distant  from  each  other  150  miles;  wherefore  the  said  stipulation  was  an 
unreasonable  restriction  of  trade,  and  the  said  agreement,  as  to  so  much,  was 
wholly  void. 

Held,  that  the  first  plea  was  bad,  as  the  covenant  not  to  practise  in  London 
was  valid,  the  limit  of  London  not  lieing  too  large  for  the  profession  in  ques- 
tion ;  and  that  tlie  latter  part  f>f  it  was  also  bad,  for  attempting  to  put  in  issue 
matter  of  law,  viz.,  the  reasonableness  of  the  restriction. 

Semble,  that  in  considering  the  question  of  restriction,  the  populousness  of 
particular  districts  ought  not  to  be  taken  into  consideration. 

Held,  secondly,  that  the  stipulation  as  to  not  practising  in  towns  where  the 
plaintiffs  might  have  been  practising  during  the  service,  was  an  unreasonable 
restriction,  and  therefore  illegal  and  void :  but  that  the  stipulation  as  to  not 
practising  in  London  was  not  affected  by  the  illegality  of  the  otiier  part. 

Every  restraint  of  trade  wliich  is  larger  than  what  is  required  for  the  necessary 
j)rotection  of  tlie  party  with  whom  the  contract  is  made,  is  unreasonable  and 
void,  as  injurious  to  the  interests  of  the  public,  on  the  ground  of  puldic  policy. 

Covenant.  — The  declaration  stated,  that,  on  &c. ,  by  certain 
articles  of  agreement  then  made  and  entered  into  by  and  between 
the  plaintifts  of  the  one  i)art,  and  the  defendant  of  the 
other  part,  [profert],  it  was  nuitually  agreed  *and  declared  [*654] 
by  and  between  the  said  parties  thereto,  firstly,  that  tlie 
defendant  should  thenceforth  be  and  liecome  assistant  to  tlie 
plaintiffs  in  their  business  of  surgeon  dentists,  fdv  and  during  the 
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term  of  four  years,  comjmted  from  the  date  of  tlie  said  article.s,  if 
Loth  the  jiarties  should  so  long  live,  ]»rovided  the  defendant 
should  conduct  himself  i)ro]ierly  and  to  the  satisfaction  of  the 
plaintiffs  in  transacting  the  said  husiness ;  secondly,  that  the 
defendant  should  and  would,  during  the  said  term  of  four  years, 
aid  and  assist  in  the  said  business  in  a  proper  manner,  and  to  the 
best  of  his  skill  and  ability ;  thirdly,  that  the  plaintiffs  should 
and  would,  during  the  said  term,  instruct  the  defendant,  in  the 
said  business  of  a  surgeon  dentist,  to  the  best  of  their  ability ; 
and  that  they  would,  during  the  said  term  of  four  years,  at  their 
own  expense,  find  and  provide  for  the  defendant  good  and  suffi- 
cient meat,  drink,  and  lodging ;  fourthly,  that,  after  the  ex}ii- 
ration  of  the  said  term  of  four  years,  the  defendant  should  not 
nor  would  either  directly  or  indirectly,  without  the  consent  in 
writing  of  the  plaintiffs,  carry  on,  or  be  concerned  as  principal  or 
assistant  or  agent,  or  in  any  other  capacity,  in  the  profession  of 
a  surgeon  dentist  or  any  branch  thereof,  in  London  or  any  of  the 
towns  or  places  in  England  or  Scotland,  where  the  plaintiffs,  or 
the  defendant  on  their  account,  might  have  been  practising  before 
the  expiration  of  the  said  service,  and  should  not  in  any  manner 
at  any  time  make  any  use  whatever  of  the  names  of  the  plaintiffs, 
or  either  of  them,  on  his  cards,  plates,  or  advertisements,  or  other- 
wise howsoever,  having  reference  to  or  containing  any  statement  of 
his  former  connection  with  the  plaintiffs,  or  otherwise  howsoever ; 
and  for  the  due  performance  of  the  stipulations  contained  therein, 
in  the  said  fourtli  article  thereof,  on  the  part  of  the  defendant, 
he  the  defendant  did  tliereby  bind  himself,  his  heirs,  executors, 
and  administrators,  to  the  plaintiffs,  their  executors  and  admin- 
istrators,   in    the    sum    of    £500,   to    be    paid    to    the    plaintiffs, 

their  executors  and  administrators,  by  the  defendant, 
[*  655]    his  executors  or  administrators,  *on  any  breach  or  default 

in  performance  of  the  said  stipulations,  and  the  same  to 
be  recovered  as  and  for  liquidated  or  assessed  damages ;  provided 
always,  and  it  was  expressly  understood  and  agreed,  that  the 
defendant  should  not  be  liable  for  any  breach  of  the  said  stipula- 
tion thereinbefore  contained,  for  carrying  on  such  business  in  any 
such  places  as  aforesaid,  not  therein  expressly  named,  before  he 
should  know  that  the  place  where  he  should  be  so  doing  business 
was  prohibited  by  the  said  articles,  or  he  should  have  received 
notice  from  the  plaintiffs  or  one  of  them,   that  the  same  was  a 
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prohibited  place  :  And  the  plaintiffs  say,  that  the  said  period  of 
four  years  elapsed  before  the  commencement  of  this  suit;  and 
that  the  plaintiffs  did,  to  wit,  during  the  said  term,  carry  on  the 
said  profession  in  Loudon,  and  did,  after  the  expiration  of  the 
said  term,  to  wit,  thence  to  the  commencement  of  this  suit,  carry 
on  the  said  profession ;  and  the  plaintiffs  say,  that  the  defendant 
did,  in  pursuance  of  the  said  articles,  to  wit,  on  the  25th  day  of 
December,  1835,  become  and  be  an  assistant  to  the  plaintiff's  in 
their  said  business  of  surgeon  dentists,  and  so  continued,  to  wit, 
during  the  said  term  of  four  years ;  and  the  plaintiffs  did,  during 
the  said  term,  instruct  the  defendant  in  the  said  l)usiness  of  a 
surgeon  dentist,  according  to  the  said  articles,  and  did,  during 
the  said  term,  perform  the  said  articles  in  all  things  on  the  part 
of  the  plaintiffs  to  be  performed ;  and  the  plaintiffs  say,  that  at 
the  expiration  of  the  said  term,  and  thence  at  all  times  to  the 
commencement  of  this  suit,  London  was,  and  the  defendant  had 
notice  and  knew  that  London  was,  a  place  wherein  he  was  pro- 
hibited by  the  said  articles  from  carrying  on  (unless  with  the 
consent  in  writing  in  the  said  articles  mentioned)  the  business 
of  a  surgeon  dentist,  after  the  expiration  of  the  said  term ;  and 
although  the  plaintiffs  did  not  at  any  time  consent  in  writing  to 
the  carrying  on  by  the  defendant  of  the  said  business  as  herein- 
after is  mentioned ;  yet  the  defendant  did,  before  the 
commencement  of  the  suit,  and  after  *  the  expiration  of  [*  656] 
the  term,  to  wit,  on  &c.  ,and  thence  continually  until 
the  commencement  of  the  suit  (without  the  consent  in  writing  of 
the  plaintiffs),  carry  on  the  profession  of  a  surgeon  dentist  in 
London,  to  wit,  as  princi})al,  contrary  to  tlie  said  articles. 

Second  l)reach.  —  And  for  a  further  breach  of  the  said  articles 
the  plaintiffs  say,  that  they  did  practise  as  and  carry  on  the 
profession  of  surgeon  dentists  before  the  expiration  of  the  said 
service,  to  wit,  during  the  said  term  of  four  years,  in  a  certain 
place  in  England,  and  in  the  county  of  Middlesex,  called  Great 
Russell  Street,  Bloomsbury ;  and  the  plaintiffs  say  that,  after  the 
expiration  of  the  said  service,  to  wit,  thence  to  the  commence- 
ment of  this  suit,  the  ])laintiffs  have  practised  and  carried  on  as 
the  said  profession  of  surgeon  dentists,  and  the  said  last-men- 
tioned place  was,  during  tlie  carrying  on  by  tlie  defendant  as 
hereinafter  mentioned  of  tlie  said  profession,  and  the  defendant, 
at  all  times  during  the  said  time  of  carrying  on   the  same  as 
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hereinafter  ineiitioned,  well  knew  that  the  said  place  was  pro- 
hibited to  him  the  defendant  by  the  said  articles,  and  a  place 
wherein,  according  to  the  said  articles,  he  was  not,  after  the 
expiration  of  the  said  term  of  four  years,  to  carry  on  the  pro- 
fession of  a  surgeon  dentist  without  the  consent  in  writing  of  the 
plaintiffs;  and  the  plaintiff's  say,  that  they  did  not  at  any  time 
consent  in  writing  to  the  carrying  on  by  the  defendant,  as  here- 
inafter mentioned,  in  the  said  place  hereinafter  mentioned,  of 
the  profession  of  a  surgeon  dentist ;  yet  the  defendant,  not  regard- 
ing the  said  articles,  did,  after  the  expiration  of  the  said  term 
of  four  years,  to  wit,  on  &c. ,  and  thence  for  a  long  time,  to  wit, 
continually  until  &c. ,  carry  on,  to  wit,  as  principal,  the  profes- 
sion of  a  surgeon  dentist,  in  the  said  street  and  place,  to  wit, 
Great  Eussell  Street,  Bloomsbury,  in  the  county  of  Middlesex, 
contrary  to  the  said  articles. 

There  were  also  other  breaches  assigned,  for  making  use  of  the 
plaintiffs'  names  in  advertisements,  and  on  the  defend- 
[*  657]  ant's  *  doors,  &c.  To  this  declaration  the  defendant 
pleaded,  seventhly,  to  the  first  breach,  that  London,  in 
the  said  agreement  and  declaration  mentioned,  at  the  time  of 
making  the  agreement,  was  and  from  thence  hitherto  hath  been 
and  still  is  a  certain  large  and  populous  district  and  place,  con- 
taining more  than  one  million  of  inhabitants,  to  wit,  one  million 
and  a  half  of  inhabitants ;  and  that  the  said  fourth  article  and 
stipulation,  in  the  said  agreement  mentioned  and  contained, 
touching  the  defendant  carrying  on  or  being  concerned  in  the 
profession  of  a  surgeon  dentist,  or  any  branch  thereof,  in  London, 
was  and  is  an  undue,  unreasonable,  and  unlawful  restriction  of 
trade,  and  by  reason  thereof  the  said  agreement,  as  to  so  much 
thereof,  was  and  is  wholly  void.  — Verification. 

The  eighth  plea,  which  was  to  the  first  and  second  breaches, 
alleged  that,  after  the  making  of  the  agreement,  and  before  the 
expiration  of  the  service  of  the  defendant,  to  wit,  on  &c. ,  and  on 
divers  other  days  and  times,  the  plaintiffs  by  themselves,  and  by 
and  through  the  defendant  on  their  account,  practised  as  such 
surgeon  dentists  as  in  the  said  agreement  is  mentioned,  in  and  at 
divers  and  very  many  towns  and  places  within  England,  to  wit, 
among  others,  in  and  at  London,  Preston,  in  the  county  of  Lan- 
caster, Peterborough,  in  the  county  of  Northampton,  Oswestry, 
ill   the  county  of  Salop  [enumerating  a   great  many  towns],    of 


R.  C,  VOL.  VI.]  SKCr.  V.  —  ILLEGALITY    AND    DURESS.  397 

No.  38.  —  Mallan  and  another  v.  May,  11  M.  &  W.  657,  658. 

which  premises  the  defendant  afterwards,  and  before  the  com- 
mitting of  the  said  alleged  breaches,  to  wit,  on  &c. ,  had  notice; 
and  the  defendant  further  says,  that  divers  of  the  said  towns  and 
places,  at  which  the  plaintifi's  so  practised  as  aforesaid  before  the 
expiration  of  the  said  service,  are  and  were  distant  from  each 
other  many  miles,  and  exceeding  100  miles,  that  is  to  say,  150 
miles ;  and  that  the  plaintiffs,  at  the  time  of  making  the  said 
agreement,  intended  to  practise  as  aforesaid  at  divers  towns  and 
places  within  England,  so  distant  from  each  other  as 
aforesaid,  *that  is  to  say,  more  than  100  miles  distant  [*  658] 
from  each  other ;  wherefore  the  defendant  says,  that  the 
said  fourth  article  and  stipulation  in  the  said  agreement  con- 
tained, touching  the  defendant's  carrying  on  or  being  concerned 
in  the  profession  of  a  surgeon  dentist,  or  any  branch  thereof,  in 
any  of  the  towns  or  places  in  England  or  Scotland,  where  the 
plaintiffs,  or  the  defendant  on  their  account,  might  have  been 
practising  Ijefore  the  expiration  of  the  said  service,  was  and  is  an 
unreasonable  restriction  of  trade,  and  the  said  agreement,  as  to 
so  much  thereof,  was  and  is  wholly  void  and  of  none  effect. 

Special  demurrer  to  the  seventh  plea,  assigning  for  causes,  that 
the  said  plea  is  improperly  confined  to  the  first  breach  of  the 
declaration ;  whereas,  if  the  said  plea  be  valid,  it  is  an  answer 
to  the  whole  action  and  to  every  breach  in  the  declaration  as- 
signed, and  ought  to  have  been  pleaded  to  the  whole  declaration, 
and  not  to  a  part  thereof  only ;  for  that  the  said  plea  states  no 
facts  or  circumstances  from  which  the  Court  can  infer,  or  it  can 
be  seen,  that  the  said  fourth  article  and  stipulation  was  an  undue, 
uiu'easonable,  or  unlawful  restriction  of  trade,  or  from  which  it  can 
l»e  inferred  or  seen  that  the  said  agreement,  or  any  part  thereof, 
was  or  is  void ;  that  the  said  plea  states  only  matter  of  evidence 
and  matter  of  law,  namely,  that  London  was  and  is  a  place  con- 
taining more  than  one  million  of  inhaljitants,  and  that  the  said 
article  was  and  is  an  undue,  unreasonable,  and  unlawful  restric- 
tion of  trade ;  whereas  the  said  plea  should  have  shown  that 
the  said  place  was  or  is  too  large  or  populous  for  the  plaintiffs  to 
liave  carried  on,  throughout  the  same,  their  said  profession ;  or 
should  have  shown  that  the  carrying  on  of  their  profession  by 
the  plaintiffs  would  not,  and  did  not,  suffice  for  the  wants  of  the 
inhabitants  of  the  .said  place ;  or  should  have  stated  and  shown 
other  facts,   from   whieli   it  might   have  appeared,   tliat   the  said 
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article  and  stipulation  was  void  for  the  reason  supposed, 
[*  659]    or  some  other  reason  to  be  alleged  ;  and  for  that  *the  said 

plea  is  so  framed  as  to  endeavour  to  submit  to  a  jury 
(|[uestions  of  law,  and  so  that  the  plaintiffs  cannot  safely  take 
issue  thereon. 

Special  demurrer  also  to  the  eighth  plea,  assigning  for  causes, 
that  it  contains  no  answer  to  the  breaches  to  which  it  is  pleaded, 
or  either  of  them,  or  any  part  thereof ;  that  the  said  plea,  if  an 
answer  to  any  part  of  the  declaration,  is  an  answer  to  the  whole 
thereof,  and  ought  to  have  been  so  applied  and  pleaded;  that  the 
said  plea  does  not  state  any  fact  or  facts  from  wliich  it  can  be 
seen  or  inferred,  that  the  said  agreement,  or  any  part  thereof, 
was  or  is  void ;  but  merely  states  certain  matters  of  evidence, 
namely,  that  the  plaintiffs  practised  and  intended  to  practise  at 
certain  towns,  some  of  which  were  distant  from  each  other  more 
than  100  miles,  of  which  the  defendant  liad  notice  before  com- 
mitting the  said  breaches ;  and  then  proceeds  to  state  certain 
matters  of  law,  namely,  that  the  fourth  article  and  stipulation 
was  an  imreasonable  restriction  of  trade,  and  that  the  said  agree- 
ment, as  to  part  thereof,  was  void ;  whereas  the  defendant  should 
have  stated  and  shown  facts  from  which  it  might  have  been 
inferred  and  seen  by  the  Court,  whether  the  said  article  and 
stipulation  was  in  such  restriction  of  trade,  and  whether  the 
said  agreement  was,  for  the  cause  alleged  by  the  defendant,  or 
any  other  cause,  void  ;  that  the  said  eighth  plea  does  not  show 
that  the  towns  and  places  at  which  the  plaintiffs  practised,  as  in 
the  said  plea  alleged,  were  so  distant  as  that  the  plaintiffs  could 
not,  during  the  time  in  question,  have  properly  or  sufficiently 
practised  throughout  the  same,  and  so  as  to  meet  and  suffice  the 
wants  of  the  respective  inhabitants  thereof ;  that  the  said  plea  is 
uncertain,  in  not  stating  or  showing  which  in  particular  of  the 
towns  and  places  in  the  plea  mentioned  or  referred  to  are  distant 
from  each  other  more  than  100  miles,  or  how  many  miles ;  for 
that  the  said  plea  does  not  state  or  show  that  it  was  jjart  of  the 

said  agreement  that  the  plaintiffs  should  practise  in  the 
[*  660]    said  places,  or  any  other  places  distant  from  *each  other, 

but  only  that  the  plaintiffs  practised  at  such  places,  and 
did,  at  the  time  of  making  the  said  agreement,  intend  so  to  prac- 
tise ;  that  the  said  plea  is  so  framed  as  to  endeavour  to  submit  to 
a  jury  questions  of  law,  and  so  that  the  plaintiffs  cannot  safely 
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take    issue   thereon,    or   reply    thereto ;    and   for   that   the   same 
amounts  to,  and  is  no  more  than,  an  informal  demurrer. 

Joinder  in  demurrer. 

Whateley  argued  in  support  of  the  demurrer  in  Easter  Term 
[May  1].  — The  eighth  plea,  which  is  pleaded  to  both  the 
breaches,  is  clearly  bad.  The  general- rule  is,  that  all  restraints 
of  trade,  if  nothing  more  appear,  are  bad.  That  is  laid  down  in 
the  leading  case  of  Mitchell  v.  Eeijnolds,  1  P.  Wms.  181,  where 
all  the  cases  are  thoroughly  weighed  and  considered,  and  which 
was  confirmed  by  the  case  of  Tli.c  Master,  &c.  of  Gunmakers  v. 
Fell,  Willes,  388.  But  to  that  general  rule  there  are  some  excep- 
tions ;  as  first,  if  the  restraint  be  only  partial  in  respect  to  the 
time  or  place,  and  there  be  good  consideration  given  to  the  person 
restrained,  a  contract  or  agreement  upon  such  consideration,  so 
restraining  a  particular  person,  may  be  good  and  valid  in  law. 

That  was  so  held  in  the  very  case  of  Mitchell  v.  Reynolds. 
Now  here  it  cannot  be  denied  that  the  restraint  is  partial,  nor 
that  the  consideration  is  sufficient.  It  is  said,  however,  that  it 
is  unreasonable ;  but  it  is  not  so.  In  Davis  v.  Mason,  5  T.  R. 
118;  2  E.  E.  562,  where  a  bond  was  given  by  a  surgeon's  assist- 
ant, that  he  would  not  practise  on  his  own  account  for  ten  years, 
within  fourteen'miles  of  where  the  surgeon  lived,  it  was  held  to  be 
valid.  Lord  Kenyox,  C.  J. ,  there  says,  "  It  was  objected  that  the 
limits  within  which  the  defendant  engaged  not  to  practise  are 
unreasonable,  but  I  do  not  see  that  they  are  necessarily 
unreasonable,  nor  do  I  know  how  *to  draw  the  line.  [*  661] 
Neither  are  the  public  likely  to  be  injured  by  an  agree- 
ment of  this  kind,  since  every  other  person  is  at  liberty  to 
practise  as  a  surgeon  in  this  town. "  And  in  Bunn  v.  Guij,  4 
East,  190 ;  7  E.  E.  560,  where  a  contract  was  entered  into  by  an 
attorney  to  relinquish  his  business  for  a  valuable  consideration, 
and  not  to  practise  in  London  or  150  miles  from  it,  it  was  held 
to  be  good.  So  a  bond  by  an  apothecary  not  to  set  up  in  business 
within  twenty  miles.  Hayward  v.  Young,  2  Chit.  Eep.  407. 
But  an  agreement  that  the  defendant,  a  dentist,  would  abstain 
from  practising  over  a  district  200  miles  in  diameter,  was  held  to 
be  unreasonable  and  void.  Horner  v.  Graves,  7  Bing.  743;  5  Mo. 
&  P.  738.  That  case  partly  turned  upon  the  adecpiacy  of  the 
consideration;  and  since  the  cases  of  Hitchcock  v.  Coker,  6  Ad.  & 
Ell.  440 ;  1  Nev.  &  P    796,  and  Archer  v.  Marsh,  6  Ad.  &  Ell. 
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964 ;  2  Nev.  &  P.  562,  must  so  far  be  considered  to  be  overruled. 
But  with  respect  to  what  is  reasonable,  Tixdal,  C.  J. ,  there  lays 
down  the  rule  thus :  "  We  do  not  see  liow  a  better  test  can  be 
applied  to  the  ([uestion,  whether  reasonable  or  not,  than  by  con- 
sidering whether  the  restraint  is  such  only  as  to  ahord  a  fair  pro- 
tection to  the  interests  of  the  party  in  favour  of  whom  it  is  given, 
and  not  so  large  as  to  interfere  with  the  interests  of  the  public. 
No  certain  precise  boundary  can  be  laid  down,  within  which  the 
restraint  would  be  reasonable,  and  beyond  which  excessive. "  In 
the  present  case,  the  protection  given  to  the  plaintiffs  is  by  no 
means  unfair  or  unreasonable.  And  after  noticing  Davis  v. 
Mason,  his  Lordship  adds,  "  Unless  the  case  was  such  that  the 
restraint  was  plainly  and  obviously  unnecessary,  the  Court  would 
not  feel  itself  justified  in  interfering. "  Now  this  is  not  a  greater 
restraint  than  is  necessary  for  the  protection  of  the  plaintiffs, 
as  the  facts  alleged  in  the  plea  show.  It  is  to  prevent  the  de- 
fendant from  availing  himself  of  the  knowledge  he  has 
[*662]  acquired  in  the  plaintiffs'  service,  to*  interfere  with  the 
plaintiffs'  customers,  and  to  practise  in  his  name  in 
those  places  where  the  defendant  has  notice  that  the  plaintiffs 
carry  on  their  business ;  and  it  appears  that  he  has  had  such 
notice  of  their  having  practised  in  the  places  enumerated.  These 
limits  are  very  insignificant,  compared  with  the  kingdom  at  large, 
and  are  nothing  like  so  extensive  as  those  in  Horner  v.  Graves. 
In  Hitclicoch  v.  Cohcr,  the  ground  upon  which  a  restraint  may  be 
unreasonable  is  thus  stated  by  the  Court :  "  Where  the  restraint 
of  a  party  from  carrying  on  a  trade  is  larger  and  wider  than  the 
protection  of  the  party  with  whom  the  contract  is  ma-de  can 
possibly  require,  such  restraint  must  be  considered  as  unreason- 
able in  law,  and  the  contract  which  would  enforce  it  must  be 
therefore  void. "  Now,  that  cannot  be  applied  to  the  present 
case,  for  here  it  was  clearly  necessary  for  the  plaintiffs'  protec- 
tion. In  Ward  v.  Byrne,  5  M.  &  W.  548,  the  agreement  was 
held  void  because  it  was  unlimited  in  point  of  space.  In  Proctor 
v.  Sargent,  2  Man.  &  Gr.  20 ;  2  Scott,  N.  E.  289,  the  agreement 
was  held  valid,  being  limited  both  in  time  and  space,  and  not 
appearing  to  be  an  unreasonable  restraint  of  trade. 

The  seventh  plea  is  also  bad.  —  It  calls  upon  the  Court  to  say 
tliat  the  fourth  article  of  the  agreement  is  void,  and  that  it  is  an 
undue  restriction  of  trade,  because  London  contains  a  million  and 
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a  half  of  inhabitants ;  but  that  is  not  a  sufficient  reason  for 
restraining  the  defendant  from  carrying  on  the  same  trade  there. 
The  quantity  of  the  population  is  not  a  test  of  the  reasonableness 
of  the  restraint ;  and  there  is  no  averment  that  London  is  too 
large  or  too  populous  for  the  plaintiffs  to  have  carried  on  their 
business  throughout  the  whole  of  it,  or  that  their  carrying  it  on 
did  not  suffice  for  the  wants  of  the  inhabitants.  Besides,  as  the 
reasonableness  of  the  restraint  is  a  question  for  the  Court, 
and  *not  for  the  jury,  the  plea  is  bad,  as  leaving  a  matter  [*  663] 
of  law  to  be  decided  by  the  jury.  On  such  a  plea  the 
plaintiff's  could  not  safely  take  issue. 

Martin,  contra.  —  This  agreement,  being  in  unreasonable 
restraint  of  trade,  is  bad.  There  is  no  dispute  as  to  the  law,  but 
the  difficulty  consists  in  applying  it  to  the  present  case.  It  has 
been  admitted  that  all  restraints  of  trade  are  irnmd  facie  bad,  and 
it  is  therefore  the  duty  of  the  plaintiffs  to  show  that  the  restraint 
here  insisted  upon  is  valid.  The  fourth  clause  prohibits  the 
defendant  from  practising  in  London,  or  any  of  the  towns  or 
places  in  England  or  Scotland,  where  the  plaintiffs  might  have 
been  practising  before  the  expiration  of  the  service.  Now,  tliat 
is  clearly  bad,  since  it  may  amount  to  an  absolute  prohibition 
to  the  defendant's  carrying  on  business  in  this  country;  for  it  is 
at  the  option  of  the  plaintiff's  to  go  to  every  place  or  town  of  con- 
sideration, for  a  day,  and  so  it  would  become  a  general  restric- 
tion ;  and  if  it  be,  then  it  is  clearly  bad,  and  the  contract  being 
entire,  if  it  is  bad  in  part,  it  is  void  altogether.  Shackell  v. 
Rosier,  2  Bing.  N.  C.  646 ;  3  Scott,  59,  Waite  v.  Jones,  1  Bing. 
N.  C.  656,  662;  1  Scott,  730;  Chitty  on  Contracts,  693,  694. 
Secondly,  the  pleas  are  not  bad  for  alleging  that  the  fourth  article 
in  the  agreement  was  "  an  undue,  unreasonable,  and  unlawful 
restriction  of  trade,"  thus  leaving  the  matter  for  the  considera- 
tion of  the  jury ;  for  they,  and  not  the  Court,  are  to  determine 
whether  the  restraint  is  an  unreasonable  one  or  not ;  and  the 
plaintiff'  might  well  have  taken  issue  upon  it.  In  Hitchcock  v. 
Coker,  6  Ad.  &  Ell.  447,  Lord  Abingek,  C.  B.  ,  appears  to  have 
thought  that  this  was  a  question  of  fact  for  the  jury.  And  the 
judgment  of  the  Chief  Justice  in  that  case  shows  it  to  be  so,  as 
it  is  a  question  depending  upon  the  facts  and  the  nature 
of  the  trade.  Again,  in  Proctor  *\.  Sargent,  Maulk,  J.,  [*  r)(;4] 
says,  2  Man.  &  Gr.  24,  "  Is  there  any  case,  e.xcept  Homer 
vol..  VI.  — '20 
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V.  Gi'uves,  in  which  the  Court  have  decided  this  question  solely 
upon  the  record  ? "  There  are  a  variety  of  considerations  which 
could  not  be  stated  with  particularity  in  a  plea,  that  enter  into 
and  are  involved  in  the  question  whether  it  is  a  reasonable  or  an 
unreasonable  restriction. 

Whateley,  in  reply.  — It  is  said  that  this  agreement  is  unlaw- 
ful, as  being  in  restraint  of  trade,  and  that  if  bad  in  part,  it  is  bad 
for  the  whole.  But  Wood  v.  Benson,  2  Cr.  &  J.  94 ;  2  Tyrw. 
93,  shows  that  the  covenant  is  divisible,  and  that  an  agreement 
may  be  void  as  to  one  part,  and  not  as  to  the  other.  So,  in  the 
notes  to  Butler  v.  Wigge,  1  Saund.  66  a,  it  is  said,  "  Where  the 
condition  of  a  bond  is  entire,  and  the  whole  be  against  law,  it  is 
void ;  but  where  the  condition  consists  of  several  different  parts, 
and  some  of  them  are  lawful,  and  the  others  not,  it  is  good  for  so 
much  as  is  lawful,  and  void  for  the  rest. "  Secondly,  the  reason- 
ableness of  the  restraint  is  a  question  of  law  for  the  consideration 
of  the  Court,  and  not  one  of  fact  for  the  jury  to  decide  upon.  — 
He  cited  Viner's  Abr. ,  "  Journeys  Accounts"  (A.),  p.  558. 

Cur.  adv.  'cult. 

The  judgment  of  the  Court  was  now  delivered  by 
Parke,    B.       The   demurrer   to   the    seventh    plea,    which     is 
pleaded  to  the  first  breach,  raises  two  questions  :  — 

First,  whether  the  latter  part  of  the  plea  be  good,  which  avers 
the  fourth  article  and  stipulation  in  the  agreement  to  be  an 
undue,  unreasonable,  and  unlawful  restriction  of  trade ;  and  if 
not,  whether  the  residue  of  the  plea  is  an  answer  to  the  first 
breach,  or  whether  the  covenant,  of  which  it  is  a  breach,  is  void 
in  law. 

The  rule,  as  laid  down  by  Lord  Macclesfield  and  Lord 
[*  665]  *  Chief  Justice  Willes,  in  Master,  &c.  of  GunmaJccrsy.  Fell, 
Willes,  388,  is  that  total  restraints  of  trade,  which  the  law 
so  much  favours,  are  absolutely  bad,  and  that  all  restraints,  though 
only  partial,  if  nothing  more  appear,  are  presumed  to  be  bad ;  but 
if  the  circumstances  are  set  forth,  that  presumption  may  be  ex- 
cluded, and  the  Court  are  to  judge  of  those  circumstances,  and  de- 
termine whether  the  contract  be  valid  or  not.  Mitchell  v.  Reynolds, 
1  P.  Wms.  196.  "  Contracts  in  restraint  of  trade  are,  in  them- 
selves, if  nothing  shows  them  to  be  reasonable,  bad  in  the  eye  of 
the  law."      Per  Tindal,  C.  J.,  in  Horner  y.   Grjres,  7  Bing    744 
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Therefore,  if  there  be  simply  a  stipulation,  though  in  an  instru- 
ment under  seal,  that  a  trade  or  profession  shall  not  be  carried  on 
in  a  particular  place,  without  any  recital  in  the  deed,  and  without 
any  averments  showing  circumstances  which  rendered  such  a  con- 
tract reasonable,  the  instrument  is  void.  Such  are  the  cases  cited 
in  Prugnell  v.  Close,  Aleyn,  67,  and  the  case  of  The  Ten  Tailors 
of  Exeter  v.  Clarice,  2  Show.  350,  and  Claygall  v.  Bachelor, 
Owen,  143 ;  Year  Book,  2  Hen.  V.  fo.  5. 

But  if  there  are  circumstances  recited  in  the  instrument  (or 
probably  if  they  appear  by  averment),  it  is  for  the  Court  to  deter- 
mine whether  the  contract  be  a  fair  and  reasonable  one  or  not; 
and  the  test  appears  to  be,  whether  it  be  prejudicial  or  not  to  the 
public  interest,  for  it  is  on  grounds  of  public  policy  alone  that 
these  contracts  are  supported  or  avoided.  Contracts  for  the 
partial  restraint  of  trade  are  upheld,  not  because  they  are  advan- 
tageous to  the  individual  with  whom  the  contract  is  made,  and  a 
sacrifice  pro  tanto  of  the  rights  of  the  community,  but  because 
it  is  for  the  benefit  of  the  public  at  large  that  they  should  be 
enforced.  Many  of  these  partial  restraints  on  trade  are  perfectly 
consistent  with  public  convenience  and  the  general  inter- 
est, and  have  been  supported;  such  is  the  *case  of  the  [*  666] 
disposing  of  a  shop  in  a  particular  place,  with  a  contract 
on  the  part  of  the  vendor  not  to  carry  on  a  trade  in  the  same  place. 
It  is  in  effect  the  sale  of  a  good-will,  and  offers  an  encouragement 
to  trade,  by  allowing  a  party  to  dispose  of  all  the  fruits  of  his 
industry.  Prugnell  v.  Close,  Alleyn,  67  ;  Broad  v.  Joliffe,  Cro.  Jac. 
596 ;  Jelliott  v.  Broad,  Noy,  98.  And  such  is  the  class  of  cases  of 
much  more  frequent  occurrence,  and  to  which  this  present  case 
belongs,  of  a  tradesman,  manufacturer,  or  professional  man, 
taking  a  servant  or  clerk  into  his  service,  with  a  contract  that  he 
will  not  carry  on  the  same  trade  or  profession  within  certain 
limits.  Cheesman  v.  Naivhii,  2  Lord  Eaym.  1456;  2  Stra.  739. 
In  such  a  case  the  public  derives  an  advantage  in  tlie  un- 
restrained choice  which  such  a  stipulation  gives  to  the  employer 
of  able  assistants,  and  the  security  it  affords  that  the  master 
will  not  withhold  from  the  servant  instruction  in  the  secrets  of 
his  trade,  and  the  communication  of  his  own  skill  and  experi- 
ence, from  the  fear  of  his  afterwards  having  a  rival  in  the  same 
business. 

It  is  justly  observed  by  Lord  Wvnford,  in  giving  the  judgment 
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of  the  Court  in  Homer  v.  Ashford,  3  Bing.  326,  that  "  it  may 
often  happen  that  individual  interest  and  general  convenience 
render  engagements  not  to  carry  on  trade,  or  act  in  a  profession, 
in  a  particular  place,  proper;  that  engagements  of  this  sort 
between  masters  and  servants  are  not  injurious  restraints  of 
trade,  but  securities  necessary  for  those  who  are  engaged  in  it ; 
and  that  the  effect  of  such  contracts  is  to  encourage  rather  than 
cramp  the  employment  of  capital  in  trade,  and  the  promotion  of 
industry. " 

In  the  present  case,  the  statements  in  the  deed  declared  upon 
show  that  the  defendant  was  to  be  instructed  in  a  business  requir- 
ing skill  and  intelligence,  and  upon  the  principles  above 
1*667]  laid  down,  the  contract  not  to  exercise  the  *  same  busi- 
ness, within  certain  reasonable  limits,  was  not  invalid. 

The  question  then  comes  to  this,  whether  the  limits  assigned 
by  this  covenant  are  unreasonable.  It  may  be  safely  laid  down, 
in  the  language  of  Chief  Justice  Tixdal,  in  Horner  v.  Graves, 
that  "  whatever  restraint  is  larger  than  the  necessary  protection 
of  the  party  with  whom  the  contract  is  made,  is  unreasonable  and 
void,  as  being  injurious  to  the  interests  of  the  public,  on  the 
ground  of  public  policy. " 

Applying  this  rule,  and  referring  to  the  analogous  authorities, 
it  appears  to  us  that,  for  such  a  profession  as  that  of  a  dentist, 
the  limit  of  London  is  not  too  large.  In  Davis  v.  Mason,  Thet- 
ford  and  ten  miles  round,  in  Hayimrd  v.  Young,  twenty  miles 
round  a  place,  was  held  a  reasonable  limit  in  the  case  of  a  sur- 
geon;  in  that  of  an  attorney,  London,  and  150  miles  round,  in 
Bunnv.  Guy]  and  \\\  Proctor  v.  Saryent,  five  miles  from  North- 
ampton Square,  in  the  county  of  Middlesex,  was  held  reasonable 
in  the  case  of  a  milkman.  And  it  makes  no  difference  in  our 
opinion,  that  it  appears  on  the  face  of  this  record  that  London 
contains  a  million  of  inhabitants.  We  doubt,  indeed,  whether 
the  comparative  populousness  of  particular  districts  ought  to 
enter  into  consideration  at  all ;  if  it  did,  it  would  be  difficult  to 
exclude  others,  such  as  the  number  of  men  of  the  same  profession, 
the  habits  of  the  people  in  that  neighbourhood,  and  other  matters 
of  a  fluctuating  and  uncertain  character,  which  would  produce 
great  difficulty  and  embarrassment  in  determining  such  a  ques- 
tion. We  conceive  that  it  would  be  better  to  lay  down  such  a 
limit  as,  under  any  circumstances,  would  be  sufficient  protect!' iii 
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to  the  interest  of  the  contracting  party,  and  if  the  limit  stipu- 
lated for  does  not  exceed  that,  to  pronounce  the  contract  to  be 
valid. 

*We  are  of  opinion,  therefore,  that  the  covenant,  the  [*  66(S] 
breach  of  which  is  that  first  assigned,  is  valid. 

We  need  hardly  add,  that  the  latter  part  of  the  seventh  plea, 
which  is  pleaded  to  that  breach,  is  bad,  for  the  cause  assigned 
for  special  demurrer.  It  attempts  to  leave  matter  of  law,  viz. 
the  reasonableness  or  unreasonableness  of  the  contract,  to  the 
jury.  This  is  clearly  a  question  of  law,  and  was  decided  as  such 
in  Davis  v.  Mason,  Horner  v.  Graves,  Froetor  v.  Sargent,  and 
Cheesvian  v.  Nainhy.  The  plaintiff,  therefore,  is  entitled  to  our 
judgment  on  the  first  breach. 

The  question  raised  by  the  demurrer  to  the  last  plea  renders  it 
necessary  to  consider,  whether  the  covenant  on  which  the  second 
breach  is  assigned  is  good  in  law,  upon  the  principle  before  laid 
down. 

That  covenant  is,  "  that  the  defendant  should  not,  without  the 
plaintiffs'  consent,  carry  on  the  profession  of  a  surgeon-dentist, 
&c. ,  in  London,  or  any  of  the  towns  or  places  in  England  or  Scot- 
land, where  the  plaintiffs,  or  the  defendant  on  their  account, 
might  have  been  practis'.ng  before  the  expiration  of  the  said 
service."  According  to  the  terms  of  this  covenant,  the  defendant 
is  prohibited  from  carrying  on  his  business,  not  merely  at  such 
place  or  places  as  the  plaintiffs  might  be  practising  in  at  the  time 
of  the  expiration  of  the  service,  but  at  any  place  where  they 
might  have  been  practising  before,  though  for  ever  so  short  a 
time.  This  covenant  goes  much  beyond  what  the  protection  of 
any  interests  of  the  plaintiffs  could  reasonably  require,  and  it 
puts  into  their  hands  the  power  of  preventing  the  defendant  from 
practising  anywhere.  We  are  therefore  of  opinion,  that  it  is 
an  unreasonable  restriction,  and  that  the  defendant  is 
entitled  to  our  judgment  on  the  *  demurrer  to  the  second  [*  669] 
l)reach,  for  the  insufficiency  of  the  declaration  in  that 
respect. 

It  was  contended,  that,  if  the  covenant  was  illegal  and  void  as 
to  this  part,  it  was  so  altogether.  But  we  think  that  the  stipula- 
tion as  to  not  practising  in  London  is  valid  and  is  not  affected  by 
the  illegality  of  the  other  part.  That  point  was  decided  in 
(lieesman  v.  Nainhij,  above  cited.  Jiidyment  aecDViJimjUj. 
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Price  V.  Green,  Executor  of  John  Gosnell,  deceased. 

16  M.  &  W.  346-354  (s.  c.  16  L.  J.  Ex.  108 ;  <J  Jur.  880). 

Contract.  —  Restraint  of  2'rade.  —  Reasonableness.  —  Divisible  Covenant. 

[346]  By  deed,  reciting  that  A.  &  B.  carried  ou  business  as  perfumers  in 
partnership,  and  that  it  had  been  agreed  between  them  that  B.,  in  con- 
sideration of  £2100,  should  assign  to  A.  his  moiety  of  the  good-will,  stock  in 
trade,  &c.,  of  the  copartnership,  B.,  in  consideration  thereof,  covenanted  that 
he  would  not,  during  his  life,  carry  on  the  trade  of  a  perfumer  within  the  cities 
of  London  and  Westminster,  or  within  the  distance  of  600  miles  from  the  same 
respectively;  and  for  the  observance  of  this  covenant,  he  bound  himself  to  A., 
his  executors,  &c.,  in  the  sum  of  £5000,  by  way  of  liquidated  damages,  and  not 
of  penalty :  — 

Held,  in  tlie  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of 
Exchequer),  that  this  covenant  was  divisible,  and  was  good  so  far  as  it  related 
to  the  cities  of  London  and  Westminster,  though  void  as  to  the  600  miles ; 
that  a  breach,  that  B.  carried  on  the  trade  in  the  city  of  Loudon,  was  good ; 
and  that  A.  was  entitled  to  recover,  in  respect  of  such  breach,  the  whole  sum  of 
£5000. 

Qucere,  whether  a  bill  of  exceptions  lies  for  misdirection  of  a  judge  on  the 
execution  of  a  writ  of  inquiry. 

This  was  an  action  of  covenant,  for  the  breach  of  a  covenant 
by  the  plaintiff  in  error  (the  defendant  below),  contained  in  an 
indenture  made  between  him  and  John  Gosnell,  deceased,  whereby 
he  covenanted  not  to  carry  on  the  trade  of  a  perfumer,  toyman, 
and  hair-merchant,  within  the  cities  of  London  or  Westminster, 
or  within  the  distance  of  600  miles  from  the  same  respectively ; 
and  for  the  observance  of  which  covenant  the  defendant  bound 
himself,  his  executors,  &c.,  in  the  sum  of  £5000,  as  and  by  way 
of  liquidated  damages,  and  not  by  way  of  penalty.  The  defend- 
ant set  out  the  deed  on  oyer,  and  then  pleaded,  that  the  cities  of 
London  and  Westminster,  and  the  distance  of  600  miles  from  the 
same  respectively,  comprised  the  whole  of  England  and  Wales, 
and  19-20ths  of  Scotland,  and  that  the  covenant  was  therefore 
void  in  law.  To  this  plea  there  was  a  demurrer,  on  which  the 
Court  of  Exchequer  gave  judgment  for  the  plaintiff  below.  13  M. 
&  W.  695. 

On  the  execution  of  the  writ  of  inquiry,  before  Pollock,  C.  B., 

the    jury,    under   the   direction    of    the    learned   Judge, 

[*347]   *  assessed  the  damages  for  the  breach  of  covenant  at  the 

full  sum  of    £5000.     To  this   direction  the  defendant's 

counsel  tendered  a  bill  of  exceptions. 
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A  writ  of  error  having  been  brought,  the  case  was  argued  in 
this  Court,  in  Michaelmas  Vacation,  1845  (Dec.  1),^  by 

Cowling  for  the  plaintiff  in  error.  — First,  this  covenant  is  not 
enforceable  at  law,  for  it  amounts  to  an  illegal  restraint  of  trade. 
And  it  is  an  entire,  and  not  a  divisible,  covenant;  and  even  if, 
according  to  the  judgment  of  the  Court  below,  the  covenant  not 
to  carry  on  the  trade  in  London  and  Westminster  would  of  itself 
be  good,  that  part  is  not  separable  from  the  rest  of  the  covenant. 
It  is  one  entire  engagement,  not  to  carry  on  the  trade  within 
a  certain  district,  which  is  defined  to  be  the  cities  of  Lond(jn  and 
Westminster,  and  a  circuit  of  600  miles  from  them.  To  conhne 
it  to  London  and  Westminster  only,  is  to  frame  a  new  bargain  for 
the  parties,  which  they  have  not  made  for  themselves  It  is  clear 
that  part  of  a  covenant  which  is  illegal  cannot  be  rejected,  if  the 
covenant  be  entire.  Lovjc  v.  Peers,  Wil mot's  Notes,  364,  p.  347, 
ante.  There  the  covenant  was  not  to  marry  any  one  but  the 
plaintiff",  and  to  pay  a  sum  of  money  to  the  plaintiff  on  marrying 
another.  That  was  just  as  divisible  as  the  present  covenant,  yet 
it  was  held  to  be  entire  and  void.  In  Bunn  v.  Guy,  4  East, 
•190;  7  E.  R.  560,  where  the  covenant  was  nut  to  practise  as  an 
attorney  in  London,  or  within  150  miles  of  it,  the  divisibility  of 
the  covenant  was  only  suggested  in  argument,  but  not  noticed 
by  the  Court.  In  Homer  v.  Graves,  7  Bing.  735 ;  5  M.  &  P. 
738,  a  covenant  not  to  practise  as  a  dentist  within  100 
miles  of  York  was  held  void,  and  no  *  suggestion  was  [*  348] 
made  as  to  the  divisibility  of  it.  [Patteson,  J.  There 
the  breach  was  assigned  on  the  illegal  part  of  the  covenant.]  In 
Hiiide  V.  Gray,  1  Man.  &  G.  195;  1  Scott,  N.  Pi.  123,  the  breach 
was  not  so  limited.  There  the  covenant  was  not  to  carry  on  the 
trade  of  a  brewer  "  in  Sheffield  or  elsewhere;"  the  breach  was  for 
carrying  on  the  trade  "  in  Sheffield  and  elsewhere,"  and  the  cove- 
nant was  held  void ;  whereas  it  is  clear  that,  if  it  could  have  been 
divided,  it  might  have  been  held  good  as  far  as  regarded  the  town 
of  Sheffield.  In  Dnris  v.  Mason,  5  T.  E.  120;  2  R.  R.  562, 
which  may  be  relied  upon  on  the  other  side,  the  covenant  was 
held  good  on  the  ground  that  tlie  limits  of  the  restraint  were  not 
unreasonable.  The  same  observation  ap])lies  to  Cheesman  v. 
Nainby,   2   Stra.    739;    2   Ld.    Raym.    1456.      Here  the  covenant, 

^  Before  Tindal,  C.  .!.,  Pattkson,  J.,  Williams,  J.,  Coleuidge,  J.,  Coltmax,  J.» 
Maule,  J.,  Wk;htman,  .1  ,  and  Ekle,  J. 
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taken  altogether,  is  clearly  an  unreasoiiii])le  restraint  of  trade, 
for  it  extends  throughout  England,  and  almost  the  whole  of 
Scotland.  The  Court  below  decided  this  case  entirely  on  the 
authority  of  Mallan  v.  May,  11  M.  &  W.  653,  p.  398,  anfe\  hut  it 
is  submitted  that  that  is  a  decision  which  ought  to  be  reviewed. 

Secondly,  even  if  the  judgment  on  the  demurrer  was  right,  the 
LoiM)  Chief  Baron  was  wrong  in  holding  that  the  plaintiff  below 
was  entitled  to  recover  the  whole  sum  of  £5000  or  liquidated 
damages.  By  the  judgment  on  the  demurrer,  the  contract  is 
altered  and  limited;  why  then  should  the  defendant  still  pay  the 
whole  sum  for  the  breach  of  it?  Surely  the  penalty  for  trading 
in  London  and  Westminster  ought  to  be  much  less  than  for 
trading  throughout  so  large  a  space  as  that  mentioned  in  the 
covenant.  Supposing  the  covenant  were  not  to  practise  in  three 
or  four  specified  counties,  and  that  were  considered  an  illegal 
restraint  of  trade,  which  of  the  counties  would  the  Court 
[*349]  reject  as  making  it  unreasonable?  It  is  clear* that  the 
£5000  was  to  be  the  price  paid  for  a  practising  in  any  or 
every  part  of  the  whole  district  mentioned  in  the  deed. 

Martin,  contra.  —  First,  the  judgment  of  the  Court  below  on 
the  de-raurrer  was  right.  There  is  no  stipulation  in  this  deed  for 
a  monopoly.  It  is  merely  the  sale  of  the  good-will  of  a  business, 
and,  incidental  to  that  sale,  an  agreement  by  the  seller  not  to  do 
that  which  would  defeat  the  object  of  the  purchaser.  It  is  said 
that  the  covenant  cannot  be  enforced  as  to  the  cities  of  London 
and  Westminster,  because  in  its  terms  it  extends  also  600  miles 
beyond  those  places;  but  Cheesman  v.  JVaitih//,  which  was  a  judg- 
ment of  the  House  of  Lords,  is  directly  in  point  to  the  contrary  ; 
and  although  that  was  an  action  on  a  bond,  it  does  not  in  this 
respect  differ  from  the  case  of  a  covenant.  [Patteson,  J.  It 
was  argued  the  other  day,  in  a  case  of  Nicliolls  v.  ^tretton,  10  Q. 
B.  346,  that  a  bond  and  a  -covenant  differ  in  this  respect,  the 
bond  being  one-sided,  whereas,  in  the  case  of  a  covenant,  if  the 
consideration  was  illegal,  the  whole  fell  to  the  ground.]  A 
deed  is  equally  obligatory  whether  it  contain  a  consideration  or 
not.  Besides,  it  is  to  be  remembered  that  the  other  part  of  the 
covenant  is  not  illegal,  but  only  void  as  being  unreasonable. 
There  is  a  great  difference  between  a  contract  which  the  law  will 
not  enforce,  and  one  which  is  absolutely  illegal.  The  wliole  of 
tlie  law  on  this  subject  was  fully  gone  into  in  the  case  of  Mallan 
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V.  May,  which  was  decided  after  great  consideration.  The  case.s 
referred  to  on  tlie  other  side  do  not  bear  upon  the  question.  Luicc 
V.  Peers  was  clearly  an  entire  contract  not  to  marry  with  any 
other  person  than  the  plaintiff.  In  Davis  v.  Mason  this  point 
did  not  arise ;  nor  was  it  raised  in  Honur  v.  Graves,  Bwmi  v. 
Guy,  or  Hinile  v.  Gray. 

*  Secondly,  no  bill  of  exceptions  or  writ  of  error  lies  [*  350] 
for  misdirection  on  the  execution  of  a  writ  of  inquiry, 
which  is  said,  in  Bruce  v.  Ilavjlins,  3  Wils.  61,  to  be  a  mere 
"  inquest  of  office. "  In  Gould  v.  Hammersley ,  4  Taunt.  148,  it 
was  assigned  as  error  that  there  was  no  execution  of  the  writ  of 
inquiry  entered  upon  the  record,  and  this  was  held  not  to  be 
error,  on  the  ground  that  the  execution  of  the  writ  of  incpiiry 
might  be  dispensed  with,  and  final  judgment  given  for  a  certain 
sum  with  the  plaintiff's  assent.  The  cases  on  this  subject  are 
collected  in  Holdipp  v.  Otivay,  2  Saund.  105  a,  and  they  show 
that  the  Statute  of  Westminster  2nd  applies  only  to  writs  of 
JSftsi  Prins.  A  Judge,  sitting  on  the  execution  of  a  writ  of 
inquiry,  is  merely  in  the  character  of  an  assessor  to  the  sheriff'; 
per  Holt,  C.  J.,  Anon.,  12  Mod.  610.  — He  cited  also,  on  this 
point,  Hewit  v.  Mantell,  2  Wils.  372,  and  Waite  v.  Sma.les, 
Barnes,    135. 

But,  thirdly,  the  ruling  of  the  Lord  Chief  Baron  was  correct. 
The  covenant  was  incidental  only  to  the  sale  of  the  good-will ; 
and  the  very  object  of  fixing  the  damages  was  to  render  that 
certain  which  would  otherwise  be  uncertain.  The  only  question 
really  is,  whether  the  contract  has  been  broken ;  if  it  has,  the 
parties  have  assessed  tlie  damages  for  themselves.  It  is  not  a 
penalty  fur  the  breach  of  a  number  of  stipulations  of  various 
degrees  of  value,  as  in  Kcmhle  v.  Farren,  6  Bing.  141  ;  3  M.  &  P. 
425.  —  He  referred  also  to  Gainsford  v.  Griffith,  1  Saund.  58, 
and  the  cases  there  collected. 

Cowling,  in  reply.  — If,  as  is  said  on  the  other  side,  the  £5000 
was  to  be  paid  in  case  the  trade  should  be  carried  on  anywhere  in 
London  and  Westminster  or  within  the  600  miles,  then  the  cove- 
nant is  void,  as  being  too  large.  Secondly,  the  bill  of 
exceptions  will  lie  in  this  case.  The  *  language  of  the  [*351] 
Statute  of  Westminster  2nd  is  very  large  —  "  before  any 
of  the  justices;"  and  being  a  remedial  law,  it  ought  to  be  con- 
strued liberally.      It  has  been  held,  accordingly,  to  extend  to  a 
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trial  at  bar;  Thurstan  v.  l:ilatford,  Lutw.  905  a:  and  to  a  sheriff 
ill  the  County  Court;  Strothcr  v.  Hutchinson,  4  Bing.  N.  C.  83. 
[Maule,  J.  Would  it  lie  to  a  sheriff  executing  a  writ  of 
inquiry,  or  to  the  master  computing  principal  and  interest  ?] 
The  reason  given  by  Lord  Coke,  in  the  2nd  Inst.  427,  applies 
strongly  to  such  cases.  He  says  that  the  statute  extends  not 
only  to  all  Courts  of  record,  but  to  the  County  Court,  the  Hun- 
dred Court,  and  Court  Baron,  "  for  tlierein  the  Judges  are  more 
likely  to  err. "  Cur.  adv.  vnlt. 

The  judgment  of  the  Court  was  now  delivered  by 
Patteson,  J.  —  This  was  an  action  of  covenant,  by  the  execu- 
tor of  John  Gosnell,  against  the  defendant,  for  the  sum  of  £5000 
as  liquidated  damages,  for  the  breach  of  a  covenant  contained  in 
an  indenture,  which  is  set  out  on  oyer  upon  the  record. 

It  appears  by  the  indenture,  that  Gosnell  and  the  defendant 
had  been  partners  as  hair-dressers  and  perfumers  in  London. 
The  partnership  was  agreed  to  be  dissolved ;  and  Gosnell  pur- 
chased the  defendant's  share  of  the  business  at  £1500,  and  also 
his  share  of  certain  leasehold  premises  at  £600,  and  his  share  of 
their  stock  in  trade  at  £4149  18s.  6d.,  secured  by  bond.  The 
£1500  is  recited  to  have  been  paid ;  and  the  covenant  of  the 
defendant  is  in  these  words :  "  And  in  pursuance  and  perform- 
ance of  the  agreement  in  this  behalf,  and  in  consideration  of  the 
said  sum  of  £1500  to  the  said  Bees  Price  by  the  said  John  Gosnell 
paid  as  hereinbefore  mentioned,  he  the  said  John  Eees 
[*  352]  doth  hereby  covenant,  promise,  and  agree  with  and  *to 
the  said  John  Gosnell,  his  executors,  administrators,  and 
assigns,  that  he  the  said  Eees  Price  shall  not  nor  will,  at  any 
time  during  his  life,  either  by  or  for  himself,  or  for  or  with  any 
person  or  persons  whomsoever  in  trust  for  him,  or  to  or  for  his 
benefit  or  advantage,  use,  exercise,  or  carry  on,  within  the  cities 
of  London  or  Westminster,  or  within  the  distance  of  600  miles 
from  the  same  respectively,  the  trade  or  business,  or  trades  or 
businesses,  of  perfumer,  toyman,  and  hair-merchant,  or  any  other 
trade  or  business  lately  carried  on  by  them  the  said  Bees  Price 
and  John  Gosnell  in  copartnership  together,  under  the  herein- 
before mentioned  articles  of  copartnership  of  the  1st  of  January, 
1829.  And  for  the  due  observance  and  performance  of  tliis  cove- 
nant by  and  on  the  part  of  him  the  said  Bees  Price,  lie  tlie  said 
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Eees  Price  doth  hereby  bind  himself,  his  heirs,  executors,  and 
administrators,  to  the  said  John  Gosnell,  his  executors,  admin- 
istrators, and  assigns,  in  the  sum  of  £5000,  as  and  by  way  of 
liquidated  damages,  and  not  of  penalty. "  The  declaration  then 
states  a  breach  of  this  covenant,  by  the  defendant  carrying  on  the 
business  of  a  perfumer  in  the  city  of  London.  The  defendant 
pleads,  that  the  cities  of  London  and  Westminster,  and  600  miles 
from  the  same,  include  all  England,  whereby  the  indenture  is 
void.  To  the  plea  the  plaintiff  demurs,  and  judgment  has  been 
given  for  him  in  the  Court  below. 

L^pon  the  argument  in  this  Court,  it  is  conceded  that  the 
covenant  is  void,  so  far  as  regards  the  distance  of  600  miles  from 
London  and  Westminster;  but  it  is  contended  for  the  defendant 
in  error,  that  the  covenant  is  divisible,  and  stands  good  so  far  as 
regards  the  cities  of  London  and  Westminster,  upon  which  part 
of  it  the  breach  is  assigned.  The  case  of  Median  v.  May,  in  the 
Court  of  Exchequer,  11  M.  &  W.  653,  p.  393,  ante,  is  an  express 
decision  upon  the  point,  in  favour  of  the  defendant  in 
error;  but  having  been  decided  very  recently,  *the  [*  353] 
present  writ  of  error  is  in  trutli  brought  to  (question  that 
decision,  as  much  as  the  judgment  in  the  principal  case. 

Had  the  words  of  this  covenant  formed  part  of  the  condition  of 
a  bond,  it  cannot  be  denied  that  they  might  be  taken  separately ; 
for  that  point  has  been  expressly  decided  in  Checsman  v.  Nainhy, 
on  a  writ  of  error  from  the  Common  Pleas,  and  again  in  the  same 
case,  on  a  writ  of  error  to  the  House  of  Lords,  1  Bro.  P.  C.  234. 
Again,  it  cannot  be  denied,  that  if  this  indenture  had  contained 
two  covenants  in  point  of  form,  the  one  relating  to  London  and 
Westminster,  and  the  other  to  a  distance  of  600  miles  from  them, 
the  invalidity  of  the  latter  would  in  no  way  have  affected  the 
former.  The  question,  therefore,  seems  to  be  one  of  construction ; 
whether,  from  the  language  used,  the  covenant  be  capable  of 
division.  Now,  if  such  language  admits  of  its  being  construed 
divisibly  in  the  condition  of  a  bond,  it  is  difficult  to  see  why  it  is 
not  equally  capable  of  such  construction,  where  it  occurs  in  a 
covenant.  No  doubt  the  covenant  formed  the  consideration  for 
the  payment  of  £1500,  and  possibly  Gosnell  would  not  have  given 
so  large  a  sum,  unless  the  prohibition  to  trade  had  been  as  exten- 
sive as  by  the  whole  of  the  covenant  it  is  made  to  be ;  but  this  is 
conjecture  only,  and    independent  of  the  point  that  for  a  covenant 
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under  seal  no  consideration  is  necessary,  it  should  he  o})served, 
that  the  restriction  as  to  600  miles  from  London  and  Westmin- 
ster is  only  void,  not  illegal ;  and  therefore,  the  rest  of  the 
restriction  would  have  formed  a  sufficient  consideration  for  the 
agreement  to  pay  £1500. 

Upon  the  whole,  we  are  of  opinion  that  this  covenant  is  divis- 
ible, and  that  the  judgment  of  the  Court  of  Exchequer  must  be 

affirmed  as  to  that  point. 
[*  354]        *  The   other  question  arises  upon  the  writ  of    inquiry 

executed  before  the  Lord  Chief  Baron,  to  whose  direc- 
tion to  the  jury  a  bill  of  exceptions  was  tendered.  The  first 
objection  is,  that  on  a  writ  of  inquiry  the  Judge  is  but  assessor  to 
the  sheriff,  and  that  a  bill  of  exceptions  will  not  lie.  The  second 
is,  that  the  jury  should  have  been  directed  to  find  the  actual 
damage  sustained,  and  not  the  whole  £5000.  As  we  are  of 
opinion  that  the  direction  of  the  Lord  Chief  Baron  was  right, 
we  are  not  called  upon  to  give  any  opinion  on  the  first  objection. 
The  £5000  is  expressly  declared  by  the  covenant  to  be  "  as  and  by 
way  of  liquidated  damages,  and  not  of  penalty. "  It  is  a  sum 
named  in  respect  of  the  breach  of  this  one  covenant  only,  and  the 
intention  of  the  parties  is  clear  and  unequivocal.  The  Courts 
have  indeed  held,  that,  in  some  cases,  the  words  "  liquidated 
damages"  are  not  to  be  taken  according  to  their  obvious  meaning; 
but  those  cases  are  all  where  the  doing  or  omitting  to  do  several 
things  of  various  degrees  of  importance  is  secured  by  the  sum 
named,  and,  notwithstanding  the  language  used,  it  is  plain  from 
the  whole  instrument  that  the  real  intention  w^as  different. 
Here,  however,  there  is  but  one  thing  to  which  the  £5000  relates, 
viz.  the  restriction  of  trade,  though  extended  to  two  different  dis- 
tricts ;  and  it  is  plain  that  the  parties  intended,  that  if  the 
restriction  was  violated  in  either  district,  the  sum  should  be  paid, 
and  not  that  inquiry  should  be  made  as  to  the  actual  damage  and 
loss  sustained.  Upon  this  point,  therefore,  as  well  as  the  other, 
we  are  of  opinion  that  the  judgment  must  be  affirmed. 

Judgment  ajffirmed. 
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Nordenfelt  (Pauper),  Appellant,  v.  The  Maxim-Nordenfelt  Guns  and 
Ammunition  Company,  Respondents. 

1894  App.  Cas.  535-575  (s.  c.  6.3  L.  J.  Cli.  'J08 ;  71  L.  T.  489). 

Contract.  —  Restraint  of  Trade. — World-ivide  Bestraint  in  Trade  of  Special 
Character  and  limited  as  to  Number  of  Customers. 

A  patentee  and  manufacturer  of  guns  and  animunition  fur  purposes  of  [535] 
war  covenanted  with  a  company  to  which  his  patents  and   business  had 
been  transferred  that  he  would  not  for  twenty-five  years  engage,  except  on 
behalf  of  the  company,  either  directly  or  indirectly  in  tlie  business  of  a  manu- 
facturer uf  guns  or  ammunition  :  — 

Held,  affirming  the  decision  of  the  Court  of  Appeal  ([1893]  1  Ch.  630),  that 
the  covenant  though  unrestricted  as  to  space  was  not,  having  regard  to  the 
nature  of  the  business  and  the  limited  number  of  the  customers  (namely,  the 
Governments  of  this  and  other  countries),  wider  than  was  necessary  for  the  pro- 
tection of  the  company,  nor  injurious  to  the  public  interests  of  this  country ;  that 
it  was  therefore  valid  and  might  be  enforced  by  injunction. 

Appeal  from  an  order  of  the  Court  of  Appeal,  [1893]  1  Ch.  630 ; 
62  L.  J.  Ch.  273.  The  question  turned  upou  a  covenaut  iu 
restraint  of  trade,  unrestricted  as  to  space,  made  on  the 
12th  of  September,  1888,  *  between  the  appellant  and  the  [*536] 
respondent  company,  under  the  circumstances  related  in 
the  judgment  of  Lord  Herschell,  L.  C.  The  covenant  was  in 
these  words :  — 

"  The  said  Thorsten  Nordenfelt  shall  not,  during  the  term  of 
twenty-five  years  from  the  date  of  the  incorporation  of  the  coin- 
[>any  if  the  company  shall  so  long  continue  to  carry  on  business, 
engage  except  on  behalf  of  the  company  either  directly  or  in- 
directly in  the  trade  or  business  of  a  manufacturer  of  guns  gun 
mountings  or  carriages,  gunpowder  explosives  or  ammunition,  or 
in  any  business  competing  or  liable  to  compete  in  any  way  with 
that  for  the  time  being  carried  on  by  the  company,  provided  that 
such  restriction  shall  not  apply  to  explosives  other  than  gun- 
powder or  to  subaqueous  or  submarine  boats  or  torpedoes  or 
castings  or  forgings  of  steel  or  iron  or  alloys  of  iron  or  of  copper. 
Provided  also  that  the  said  Thorsten  Nordenfelt  shall  not  be 
released  from  this  restriction  by  the  company  ceasing  to  carry  on 
l)usiness  merely  for  the  purposes  of  re-constitution  or  with  a  view 
to  the  transfer  of  the  business  thereof  to  anotlier  company  so  long 
as  such  other  company  taking  a  transfer  thereof  shall  continue  to 
carry  on  the  same.  " 
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The  appellant  having  afterwards  entered  into  an  agreement 
with  other  manufacturers  of  guns  and  ammunition,  the  respon- 
dent company  brought  an  action  against  him  to  enforce  the  cove- 
nant by  injunction. 

KoMEK,  J.,  made  an  order  declaring  that  the  covenant  was  void 
as  being  unreasonable  and  beyond  what  was  re(|uired  for  the 
protection  of  the  company. 

The  Court  of  Appeal  (Lixdley,  Bowt.n,  and  A.  L.  Smith,  L.  JJ.  ) 
were  of  opinion  that  the  covenant  was  too  wide  in  its  applica- 
tion to  any  business  which  the  company  might  carry  on  during 
twenty-five  years,  but  was  valid  as  regarded  the  gun  and  ammuni- 
tion business,  and  varied  the  order  of  Romek,  J.,  by  declaring 
"  that  the  covenant  is  valid  .so  far  as  it  relates  to  the  trade  or 
business  of  a  manufacturer  of  guns  gun  mountings  or  carriages, 
gunpowder  ex})losives  or  ammunition  (except  explosives  other 
than  gunpowder  or  subaqueous  or  submarine  boats  or 
[*  537]  torpedoes  or  castings  or  forgings  of  steel  or  iron  or  *alloys 
of  iron  or  of  copper). "  And  the  Court  granted  an  in- 
junction and  ordered  an  incj[uiry  accordingly.  [1893],  1  Cli.  630 ; 
62  L.  J.  Ch.  273. 

April  13,  16,  17.      The  appellant  in  person:  — 

The  judgment  of  Bowen,  L.  J.,  is  inconsistent  with  the  deci- 
sion of  the  Court  of  Appeal  in  Davies  v.  Davics,  36  Ch.  D.  359 ; 
56  L.  J.  Ch.  962,  and  with  Tallis  v.  Tallis,  1  E.  &  B.  391  ;  22  L. 
J.  Q.  B.  185,  in  which  Lord  Campbell,  C.  J.,  expressly  stated 
that  though  the  restriction  nuiy  be  unlimited  in  respect  of  time, 
there  must  be  S(jme  limit  of  s})ace.  The  Court  of  Appeal  has 
altered  the  law.  It  cannot  be  the  law  that  a  man  should  be 
prevented  from  earning  his  living  in  any  part  of  the  wide  world. 
The  true  principle  is  that  the  restraint  must  not  be  wider  than 
is  necessary  for  the  protection  of  the  covenantee.  llousiUoii  v. 
Bousillon,  14  Ch.  D.  351;  49  L.  J.  Ch.  338;  Mills  v.  Dunham, 
[1891]  1  Ch.  576;  60  L.  J.  Ch.  362.  The  present  case  does  not 
come  within  any  of  the  exceptions  to  the  general  principle  against 
restraints  of  trade.  The  business  was  sold  without  reserve,  and 
the  covenant  was  not  made  in  connection  with  the  sale  of  the 
business  and  is  thus  doubly  void,  as  there  was  no  consideration, 
and  the  restraint  is  in  effect  a  universal  one  both  as  to  time  and 
space.  Further,  it  would  be  against  public  policy  to  enforce  the 
covenant;  as  the  special  knowledge  acquired  is  no  longer  avail- 
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able  for  the  service  of  tlie  British  Government.  Besides,  the 
respondents  are  sufficiently  protected  by  their  patents ;  and  to 
enforce  the  covenant  would  be  an  indirect  and  illegitimate  method 
of  prolonging  or  extending  those  patents. 

Sir  R.  E.  Webster,  Q.  C. ,  and  W.  F.  Hamilton  for  the  respon- 
dents :  — 

The  restraint  is  not  greater  than  is  required  for  the  protection 
of  the  respondents,  who  were  in  a  position  to  impose  more  strin- 
gent terms.  It  cannot  be  against  public  policy  to  prohibit  the 
appellant  from  giving  his  advice  or  assistance  to  foreign  govern- 
ments, and  BowEN,  L.  J.,  seemed  to  intimate  that  a  stipulation 
that  he  should  not  advise  the  British  Government  might  be 
illegal.  The  limits  of  such  covenants  must  vary  with 
the  *  progress  of  trade  and  international  intercourse,  and  [*  538] 
also  according  to  the  character  of  the  business.  The  case 
is  practically  one  of  a  trade  secret  to  which  the  law  forbidding 
restraint  of  trade  does  not  apply.  The  appellant  is  not  prevented 
from  earning  his  living.  He  may,  for  instance,  make  and  sell 
sporting  guns.  The  alleged  absence  or  inadequacy  of  considera- 
tion is  a  matter  which  the  Court  cannot  consider.  Gravely  v. 
Barnard,  L.  R.,  IS  £([.  518,  522;  4.3  L.  J.  Ch.  659. 

[They  also  cited  Rousillon  v.  RousiUon,  14  Ch.  D.  351,  363;  49 
L.  J.  Ch.  338,  Mitchel  v.  IleynoUs,  1  P.  Wms.  181,  and  Tallis  v. 
Tallis,  1  E.  &  B.  391  ;  22  L.  J.  Q.  B.  185,  and  the  cases  referred 
to  in  the  Courts  below.] 

The  appellant  in  reply  :  — ■ 

There  is  nothing  in  the  nature  of  a  trade  secret,  as  any  one 
could  make  one  of  the  guns  from  a  pattern.  Many  of  the  patents 
expire  in  a  year  or  two,  and  the  respondents  are  thus  practically 
getting  a  large  extension  of  these  patents.  The  terms  imposed 
are  oppressive,  especially  as  the  company  has  sold  its  business  at 
100  per  cent,  profit. 

The  House  took  time  for  consideration. 

July  31.      Lord  Heuschell,*L.  C.  :  — 

My  Lords,  the  question  raised  by  this  appeal  is,  wliether  a 
covenant  entered  into  between  the  parties  can  be  enf<jrced  against 
the  appellant,  or  whether  it  is  void  as  bei)ig  in  restraint  of  trade. 

The  covenant  in  question  was  contained  in  a)i  agreement  of  the 
12th  of  September,  1888,  and  was  in  these  terms:  "  (2)  The  said 
Thorsten  Nordenfelt  shall  not,  during  the  tern)  of  25  years  from 


416  CONTRACT. 


No.  40.  —  Nordenfelt  v.  Mazim-Nordenfelt  Guns,  &,c.  Co.,  1894  App.  Cas.  538,  539. 

the  date  of  the  incorporation  of  the  company  if  the  company  shall  so 
long  continue  to  carry  on  business,  engage  except  on  behalf  of  the 
company  either  directly  or  indirectly  in  the  trade  or  business  of  a 
manufacturer  of  guns  gun  mountings  or  carriages,  gunpowder 
explosives  or  ammunition  or  in  any  business  competing  or  liable 
to  compete  in  any  way  with  that  for  the  time  being  carried  on  by 
the  company;  provided  that  such  restriction  shall  «ot 
[  *  539]  apply  to  explosives  other  than  gunpowder  or  *  to  suliaque- 
ous  or  submarine  boats  or  torpedoes  or  castings  or  for- 
gings  of  steel  or  iron  or  alloys  of  iron  or  of  copper.  Provided  also 
that  the  said  Thorsten  Nordenfelt  shall  not  be  released  from  this 
restriction  by  the  company  ceasing  to  carry  on  business  merely 
for  the  purpose  of  reconstitution  or  with  a  view  to  the  transfer  of 
the  business  thereof  to  another  company  so  long  as  such  other 
company  taking  a  transfer  thereof  shall  continue  to  carry  on  the 
same.  "  The  agreement  also  provided  that  the  appellant  should, 
for  seven  years  from  the  incorporation  of  the  respondent  company, 
retain  the  share  qualification  of  a  director,  and  should  act  as 
managing  director  of  the  company,  at  a  remuneration  of  £2000  a 
year,  together  with  a  commission  upon  the  net  profit  of  the  company. 

Before  directing  attention  to  the  particular  terms  of  the  cove- 
nant, and  to  the  considerations  to  which  it  gives  rise,  it  is 
necessary  to  advert  to  the  position  of  the  parties  at  the  time  the 
agreement  was  entered  into 

The  appellant  had,  prior  to  March,  1886,  obtained  patents  for 
improvements  in  quick-firing  guns,  and  carried  on,  amongst  other 
things,  the  business  of  the  manufacture  of  such  guns  and  of 
ammunition.  In  that  month  he  procured  the  registration  of  a 
limited  liability  company,  which  was  to  take  over  his  business, 
with  the  business  assets  and  liabilities.  On  the  5th  of  March, 
1886,  an  agreement  was  made  between  the  appellant  and  the 
Nordenfelt  Guns  and  Ammunition  Company  by  which  the  com- 
pany was  to  purchase  the  good-will  of  the  appellant's  business, 
and  all  the  stock,  plant,  and  patents  connected  therewith,  he 
covenanting  to  act  as  managing  director  for  a  period  of  five  years, 
and  so  long  as  the  Nordenfelt  Company  should  continue  to  carry  on 
business  "  not  to  engage,  except  on  behalf  of  such  company,  either 
directly  or  indirectly  in  the  trade  or  business  of  a  manufacturer 
of  guns  or  ammunition,  or  in  any  business  competing  or  liable  to 
compete  in  any  way  with  that  carried  on  by  such  company.  " 
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The  agreement  for  purchase  was  duly  carried  into  effect,  and 
the  price  paid  to  the  appellant,  namely,  £237,000  in  cash,  and 
£50,000  in  paid-up  shares  of  the  company.  In  July,  1888,  nego- 
tiations were  entered  into  for  the  amalgamation  of  tlie  Nordenfelt 
Company  and  the  Maxim  Gun  Company,  and  for  the 
*  transfer  of  their  business  and  assets  to  a  new  company,  [*  540] 
to  be  called  the  Maxim-Nordenfelt  Guns  and  Ammuni- 
tion Company. 

By  an  agreement  for  the  amalgamation  of  the  two  companies, 
dated  the  3rd  of  July,  1888,  and  made  between  the  Maxim  Com- 
pany, the  Nordenfelt  Company,  and  P.  Thaine,  on  behalf  of  the 
new  company,  the  Nordenfelt  Company  agreed  that  they  would 
procure  the  appellant  to  enter  into  the  agreement  which  was  after- 
wards embodied  in  the  instrument  of  the  12th  of  September,  1888. 

The  respondents  were  incorporated  on  the  17th  of  July,  1888, 
and  on  the  8th  of  August  the  agreement  of  the  3rd  of  July  was 
adopted  by  the  company.  It  is  to  be  noted  that  at  the  time  when 
this  agreement  was  entered  into,  to  which  the  Nordenfelt  Com- 
pany was  a  party,  the  appellant  was  managing  director  of  that 
company,  and  that,  in  the  memorandum  of  association  of  the 
amalgamated  company  which  was  signed  by  the  appellant,  the 
objects  of  the  company  were  stated  to  be,  inter  alia,  not  only 
the  adoption  of  the  agreement  of  the  3rd  of  July,  but  also  "  to 
acquire,  undertake,  and  carry  on  as  successors  to  the  Maxim  Gun 
Company  and  the  Nordenfelt  Guns  and  Ammunition  Company, 
the  good-will  of  the  trade  and  businesses  heretofore  carried  on  by 
such  companies  and  eich  of  them,  and  the  property  and  rights 
belonging  to  or  held  in  connection  therewith  respectively. " 

This  is  of  importance,  because  the  appellant  in  a  forcible  argu- 
ment pointed  out  that  the  judgment  of  the  Court  of  Appeal  was 
largely  founded  on  the  fact  that  the  covenant  in  question  was 
entered  into  in  connection  with  the  sale  of  the  good-will  of  tlie 
appellant's  business,  and  was  designed  for  the  protection  of 
the  good-will  so  sold,  and  he  contended  that  this  was  an  error, 
inasmuch  as  there  was  no  sale  by  him  of  the  good-will  on  that 
occasion,  he  having  .already  parted  with  it  to  the  Nordenfelt 
Company,  the  later  sale  being  by  that  company  and  not  by  him. 
I  think  it  is  impossible  to  accede  to  this  contention.  I'^pon 
the  sale  by  the  appellant  to  the  Nordenfelt  Company,  the  good- 
Avill  was  conveyed  to  them,  and  wns  protected  by  a  covenant  in 


418  CONTRACT. 


No.  40.  —  Nordenf elt  v.  Maxim-Nordenfelt  Guns,  ^-c.  Co.,  1894  App.  Cas.  540,  541. 

suine  respects  larger  than  the  one  he  entered  into  in  Septeniher, 
1888,  but  it  was  limited  to  the  time  during  which  that  company 
sliould  carry  on  business ;  it  therefore  necessarily  ceased 
[*  541]  when  *the  N(jrdenfelt  Company  and  the  IVIaxim  Company 
were  absorbed  by  the  new  company.  But  in  the  agree- 
ment for  the  amalgamation  (to  the  making  of  which,  as  I  have 
said,  the  appellant  was  a  party)  the  covenant  which  the  Norden- 
felt  Company  undertook  to  obtain  from  the  appellant  was  to  be  in 
addition  to  the  transfer  by  the  Nordenf  elt  Company  of  the  full 
benefit  of  any  obligations  which  Mr.  Nordenf  elt  was  then  under 
to  that  company,  and  by  the  terms  of  the  memorandum  of  associa- 
tion of  the  new  company  the  object  was,  as  I  have  shown,  stated 
to  the  world  to  be  the  acquisition,  of  the  good-will  of  the 
Nordenf  elt  Company. 

My  Lords,  in  view  of  these  facts,  I  think  the  case  must  be 
treated  on  precisely  the  same  footing  as  if  the  obligations  of  the 
covenant  under  consideration  had  been  undertaken  in  connection 
with  the  direct  transfer  to  the  respondents  of  the  good-will  of  the 
appellant's  business  and  with  the  object  of  protecting  it. 

The  appellant  mainly  relied  upon  the  fact  that  the  covenant 
w^as  general,  that  is  to  say,  unlimited  in  respect  of  area,  and 
argued  that  it  was  therefore  void.  I  think  it  was  long  regarded 
as  established,  as  part  of  the  common  law  of  England,  that  such 
a  general  covenant  could  not  be  supported. 

In  early  times  all  agreements  in  restraint  of  trade,  whether 
general  or  restricted  to  a  particular  area,  would  probably  have 
been  held  bad ;  but  a  distinction  came  to  be  taken  between  cove- 
nants in  general  restraint  of  trade  and  those  where  the  restraint 
was  only  partial.  The  distinction  was  recognised  and  given  efi'ect 
to  by  Lord  Macclesfield  in  his  celebrated  judgment  in  Mitchcl 
v.  Reynolch.  That  was  a  case  of  particular  restraint,  and  the 
covenant  was  held  good,  the  Chief  Justice  saying,  "  that  wher- 
ever a  sufficient  consideration  appears  to  make  it  a  proper  and  a 
useful  contract,  and  such  as  cannot  be  set  aside  without  injury  to 
a  fair  contractor,  it  ought  to  be  maintained;  but  with  this  con- 
stant diversity,  namely,  where  the  restraint  is  general,  not  to 
exercise  a  trade  throughout  the  kingdom,  and  where  it  is  limited 
to  a  particular  place,  for  the  former  of  these  must  be  void,  being 
of  no  benefit  to  either  party,  and  only  oppressive,  as  shall  be 
shown  by-and-by. "     And  at  a  later  part  of  the  judgment,  after 
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dividing  voluntary  restraints  by  agreement  into  those 
which  *are,  iirst,  general,  or  secondly,  particular  as  to  [*  542] 
places  or  persons,  he  formulates  with  regard  to  the  former 
the  following  proposition :  "  General  restraints  are  all  void, 
whether  by  bond,  covenant,  or  promise,  &c. ,  with  or  without 
consideration,  and  whether  it  be  of  the  party's  own  trade  or  not. " 
In  the  case  of  Master,  &c.  of  Guiimakers  v.  FeU,  Willes,  at 
p.  3SS,  Willes,  C.  J.,  said  the  general  rule  was  "  that  all  restraints 
of  trade  (which  the  law  so  much  favours),  if  nothing  more 
appear,  are  bad.  .  .  .  But  to  this  general  rule  there  are  some 
exceptions,  as,  first,  if  the  restraint  be  only  particular  in  respect  to 
the  time  or  place,  and  there  be  a  good  consideration  given  to  the 
person  restrained. " 

As  I  read  the  authorities,  until  the  cases  to  which  I  shall  call 
attention  presently,  the  distinction  between  general  and  particu- 
lar restraints  was  always  maintained,  and  the  latter  alone  were 
regarded  as  exceptions  from  the  general  rule,  that  agreements  in 
restraint  of  trade  were  bad. 

In  the  case  of  Horner  v.  Graves,  7  Bing.  735;  9  L.  J.  (0.  S. ) 
C.  P.  191,  TiNDAL,  C.  J.,  said:  "  The  law  upon  this  subject  [/.  c, 
restraint  of  trade]  has  been  laid  down  with  so  much  authority  and 
precision  by  Parker,  C.  J.,  in  giving  the  judgment  of  the  Court 
of  B.  E.  in  the  case  of  Mltchel  v,  Reynolds,  which  has  been  the 
leading  case  on  the  subject  from  that  time  to  the  present,  that 
little  more  remains  than  to  apply  the  principle  of  that  case  to  the 
present.  Now,  the  rule  laid  down  by  the  Court  in  that  case  is, 
'that  voluntary  restraints,  by  agreements  between  the  parties,  if 
they  amount  to  a  general  restraint  of  trading  by  either  party,  are 
void,  whether  with  or  without  consideration ;  but  jjarticular 
restraints  of  trading,  if  made  upon  a  good  and  adequate  considera- 
tion, so  as  it  be  a  proper  and  useful  contract, '  that  is,  so  as  it  is 
a  reasonable  restraint  only,  'are  good. '" 

After  stating  that  the  case  then  before  the  Court  did  not  "  fall 
within  the  first  class  of  contracts  as  it  certainly  did  not  amount 
to  a  general  restraint, "  he  proceeded  to  consider  wliether  the 
particular  covenant  was  a  good  one. 

It  is  true  that  in  a  later  part  of  his  judgment  the  following 
passage  occurs :  "  In  the  case  above  referred  to,  Parkek, 
C.  J.  *  says,  'a  restraint  to  carry  on  a  trade  throughout  the    [*  543] 
kingdom  must  be  void;  a'restraint  to  carry  it  on  within  a 
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particular  place  is  good;'  which  are  rather  instances  and  exam- 
ples, than  limits  of  the  application  of  the  rule,  which  can  only 
be  at  last,  what  is  a  reasonable  restraint  with  )eference  to  the 
particular  case."  But  I  cannot,  in  view  of  the  passage  which  I 
have  quoted  from  the  earlier  part  of  his  judgment,  understand 
this  as  an  indication  of  opinion  on  the  part  of  Tindal,  C.  J.  that 
there  was  no  distinction  in  point  of  law  between  general  and 
particular  restraints ;  that  in  the  case  of  both  alike  the  only 
question  is  whether  in  the  particular  case  the  restraint  is  reason- 
able. If  so,  it  could  hardly  be  said  that  the  law  had  been  laid 
down  with  precision  by  Pakkkr,  0.  J.,  nor  could  such  contracts 
be  accurately  divided  into  two  classes,  if  every  particular  case, 
whether  it  fell  within  the  one  class  or  the  other,  was,  in  point  of 
law,  to  be  dealt  witJi  in  precisely  the  same  manner.  I  am  con- 
firmed in  this  view  of  Tindal,  C.  J.  's  opinion  by  bis  judgment 
in  the  subsequent  case  of  Hinde  v.  Graij,  1  Man.  &  G.  195 ;  9  L. 
J.  C.  P.  253.  In  that  case  the  defendant  had  entered  into  a 
covenant  with  the  plaintifl's,  to  whom  he  had  demised  a  brewery 
in  Sheffield,  that  he  would  not,  during  the  continuance  of  the 
demise,  carry  on  the  trade  of  brew'er  or  agent  for  the  sale  of  beer 
in  Shefltield  or  elsewhere ;  l)ut  would,  so  far  as  the  same  should 
not  interfere  with  his  private  avocations,  give  all  the  advice  and 
information  in  his  power  to  the  plaintiff's  with  regard  to  the  man- 
agement and  carrying  on  of  the  brewery.  The  breach  alleged  was 
that  the  defendant  had  solicited  and  obtained  orders  for  ale  not 
purchased  of  the  plaintiffs  nor  brewed  by  them,  and  that  large 
quantities  of  ale  had  thereunder  been  delivered  and  sold.  There 
was  a  demurrer  to  this  breach  ;  judgment  was  given  for  the  defend- 
ant, Tindal,  C.  J. ,  saying  that  it  was  "  assigned  on  a  covenant 
which  according  to  the  case  of  IVard  v.  Byrne,  5  M.  &  W.  548 ; 
9  L.  J.  Ex.  14,  was  void  in  law. "  This  is,  to  my  mind,  only 
intelligible  if  Ward  v.  Byrne,  which  was  the  case  of  a  bond  con- 
ditioned not  to  follow  or  be  employed  in  the  business  of  a  coal 
merchant  for  nine  months,  was  regarded  as  establishing,  as  a 
matter  of  law,  that  a  covenant  in  general  restraint,  though 
limited  in  point  of  time,  was  void  ;  unless  it  were  so, 
[*  544]  I  do  not  see  how  it  could  be  regarded  *as  determining 
that  the  covenant  in  question  in  Hiade  v.  Gray  was 
void;  or,  indeed,  as  an  authority  in  the  case  of  any  covenant  not 
practically   identical    in   all   respects.      It  is  clear  that  there  are 
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material  distinctions  between  the  circumstances  of  the  two  cases; 
and,  if  the  only  question  was  whether  the  covenant  was  reason- 
able in  view  of  the  particular  circumstances,  considerations  might 
well  be  uiged  (as  indeed  they  were  by  the  learned  counsel  for  the 
plaintiffs)  why  the  case  then  before  the  Court  should  not  1)0 
regarded  as  governed  by  Ward  y.  Byrne;  but  Tindal,  C.  J.,  did 
not  proceed  to  inquire  whether,  under  the  particular  circum- 
stances appearing  on  the  record  in  Hinde  v.  Gray,  the  covenant 
was  a  reasonable  one,  or  w^as  wider  than  was  requisite  for  the 
protection  of  the  plaintiffs,  but  treated  the  case  as  concluded,  as 
matter  of  law,  by  authority. 

I  need  not  further  refer  to  Ward  v,  Byrne,  except  to  say,  that 
although  the  learned  Judges  in  that  case  did  express  an  opinion 
that  the  covenant  exceeded  what  was  necessary  for  the  protection 
of  the  covenantee,  they  seem  to  me  to  recognise  that  covenants  for 
a  partial  restraint,  and  these  only,  are  exceptions  from  a  general 
rule  invalidating  agreements  in  restraint  of  trade.  In  that  case, 
the  attempt  was  made,  unsuccessfully,  to  maintain  that  a  cove- 
nant otherwise  general  might  be  regarded  as  a  particular  restraint, 
if  limited  in  point  of  time :  a  contention  for  which  some  colour 
was  afforded  by  the  language  used  in  earlier  cases. 

The  views  which  I  have  expressed  appear  to  me  to  have  been 
entertained  by  that  very  learned  lawyer,  Mr.  John  "William  Smith, 
as  shown  by  his  notes  in  Mitchel  v.  Reynolds,  1  P.  Wms.  181.  He 
lays  down  the  law  thus :  "  In  order,  therefore,  that  a  contract  in 
restraint  of  trade  may  be  valid  at  law,  the  restraint  must  be,  first, 
partial,  secondly,  upon  an  adequate,  or,  as  the  rule  now  seems 
to  be,  not  on  a  mere  colourable  consideration,  and  there  is  a  third 
requisite,  namely,  that  it  should  be  reasonable.  "  Tliis  exposition 
of  the  law  has,  further,  the  very  weighty  sanctioli  of  Willes  and 
Keating,  JJ.,  who,  after  the  death  of  Mr.  J.  W.  Smith,  edited 
the  notes  to  his  collection  of  leading  cases. 

*In  the  year  after  the  decision  of  Hindr  v.  Gray,  the  [*  545] 
case  of  WliiWilccr  v.  Hoice,  3  Beav.  383,  394,  came  before 
Lord  Langdale.  Howe  had  covenanted  not  to  plactise  as  a 
-  ilicitor  in  any  part  of  Great  Britain  for  twenty  years,  having 
sold  his  business  to  the  plaintiff.  In  spite  of  this  he  commenced 
again  practising  in  London,  where  he  had  previously  carried  on 
business.  On  on  ap[)liration  for  an  interlocutory  injunction, 
it  was  contended  that  the  covenant  wns  void.      The  ]\IasT!:r  OF 
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THE  EoLLS  refused  to  accede  to  this  contention  and  granted  the 
injunction.  It  was,  of  course,  clear  that  a  covenant  not  to 
practise  in  London,  as  he  was  in  fact  doing,  would  have  been 
good,  and  it  was  natural  that  his  conduct  should  not  find  favour 
at  the  hands  of  the  Court.  But  the  question  was  whether  so 
extensive  a  covenant  as  that  entered  into  could  be  supported. 
The.  case  of  Mitchel  v.  Eejjnolds  was  cited  in  argument,  but 
neither  Ward  v.  Byrne  nor  Hindu  v.  Gray  appear  to  have  been 
brought  to  the  notice  of  the  Court.  Lord  Langdale  expressed 
himself  thus  {Whittalier  \.  Hou^e),  "Agreeing  with  the  Court  of 
Common  Pleas,  that  in  such  cases  'no  certain  precise  boundary 
can  be  laid  down  within  which  the  restraint  would  be  reasonable, 
and  beyond  which  excessive, '  having  regard  to  the  nature  of  the 
profession,  to  the  limitation  of  time,  and  to  the  decision  that  a 
distance  of  150  miles  does  not  describe  an  unreasonable  boundary, 
I  must  say,  as  Lord  Kexyon  said  in  Davis  v.  Mason,  5  T.  E. 
118;  2  E.  E.  562,  'I  do  not  see  that  the  limits  are  necessarily 
unreasonable,  nor  do  I  know  how  to  draw  the  line. '" 

The  learned  Judge  distinctly  indicated  that  he  had  not  arrived 
at  an  irrevocable  conclusion,  for  he  added  :  "  In  the  progress  of 
the  case  it  may  become  necessary  to  consider  further  the  points 
which  have  been  raised ;  but  at  present  I  am  of  opinion  that  the 
right  claimed  by  Mr.  Howe  to  act  in  violation  of  the  contract  fcr 
which  he  has  received  consideration,  is,  to  say  the  least,  so  far 
doubtful,  that  he  ought  not  to  be  permitted  to  take  the  law  into 
his  own  hands. "  It  is  not  necessary  to  consider  whether  the 
decision  can  be  supported,    though   it  was  regarded  by  Willes 

and  Keating,  JJ.  ,  as  questionable,  and  it  is  certainly 
[*  546]    difficult  to  see  why,  *if  a  covenant  not  to  practise  as  an 

attorney  in  Great  Britain  is  good,  a  covenant  such  as  was 
in  controversy  in  Hinde  v.  Gray  should  have  been  pronounced 
bad  in  point  of  law  on  demurrer.  But  I  cannot  accept  it  as  a 
weighty  authority  on  the  question  whether  it  was  regarded  as 
a  rule  of  the  common  law  that  a  general  covenant  in  restraint 
of  trade  was  void,  in  view  of  the  authorities  I  have  already 
referred  to. 

Tliere  have  been  differing  expressions  of  opinion  on  the  subject 
by  distinguished  equity  Judges  in  more  recent  times.  I  will  only 
allude  to  two  of  these,  in  which  the  existence  of  the  rule  I  have 
been  considering  has  been  questioned.      In  the  case  of  the  Liathcr 
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Cloth  Compaiiii  v.  Lor^ont,  L.  E. ,  9  Eq.  345;  39  L.  J.  Ch.  86, 
James,  V.  C.  said  :  "  I  do  not  read  the  cases  as  having  laid  down 
that  unrebuttable  presumption  which  was  insisted  upon  with  so 
much  power  by  Mr.  Cohen.  All  the  cases,  when  they  come  to  be 
examined,  seem  to  establish  this  principle,  that  all  restraints 
upon  trade  are  bad  as  being  in  violation  of  })ublic  policy,  unless 
they  are  natural,  and  not  unreasonable  for  the  protection  of  the 
parties  in  dealing  legally  with  some  subject-matter  of  contract.  " 

And  again,  in  Boudllon  v.  Ro^isillon,  14  Ch.  D.  351 ;  49  L.  J.  Ch. 
338,  Fry,  J.,  thus  expressed  himself:  "  I  have  therefore,  upon  the 
authorities,  to  choose  between  two  sets  of  cases,  those  which 
recognise  and  those  which  refuse  to  -recognise  this  supposed  rule  ; 
and,  for  the  reasons  which  I  have  mentioned,  I  have  no  hesitation 
in  saying  that  I  adhere  to  those  authorities  which  refuse  to  recog- 
nise this  rule,  and  I  consider  that  the  cases  in  which  an  unlimited 
prohibition  has  been  spoken  of  as  void  relate  only  to  circum- 
stances in  which  such  a  prohibition  has  been  unreasonable. " 

I  do  not  intend  to  throw  doubt  on  what  was  decided  in  these 
cases,  for  reasons  which  will  appear  hereafter,  but  I  respectfully 
differ  from  the  view  which  appears  to  be  indicated  that  tliere 
was  not  at  any  time  a  rule  of  the  common  law  distinguishing 
particular  from  general  restraints,  and  treating  the  former  only 
as  exceptions  from  the  general  principle  that  contracts  in  restraint 
of  trade  are  invalid. 

The  discussion  on  which  I  have  been  engaged  is,  it 
must  be  *  admitted,  somewhat  academic.  For,  in  con-  [*  547] 
sidering  the  application  of  the  rule,  and  the  limitations, 
if  any,  to  be  placed  on  it,  I  think  that  regard  must  be  had  to  the 
changed  conditions  of  commerce  and  of  the  means  of  communica- 
tion which  have  been  developed  in  recent  years.  To  disregard 
these  would  be  to  miss  the  substance  of  the  rule  in  a  blind 
adherence  to  its  letter.  Newcastle-upon-Tyne  is  for  all  practical 
purposes  as  near  to  London  to-day  as  towns  which  are  now 
regarded  as  suburbs  of  the  metropolis  were  a  century  ago.  An 
order  can  be  sent  to  Newcastle  more  quickly  than  it  could  then 
have  been  transmitted  from  one  end  of  London  to  tlie  other,  and 
goods  can  be  conveyed  between  the  two  cities  in  a  few  hours  and 
at  a  comparatively  small  cost.  Competition  has  assumed  alto- 
gether different  proportions  in  these  altered  circumstances,  and 
that  which  would  have  been  once  inerelv  a  luirden  on  the  cove- 
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nanttn-  may  now  be  essential  if  there  is  to  be  reasonable  protection 
to  the  covenantee. 

When  Lord  Macclesfield  emphasized  the  distinction  between 
a  general  restraint  not  to  exercise  a  trade  throughout  the  kingdom 
and  one  which  was,  limited  to  a  particular  place,  the  reason  which 
he  gave  for  the  distinction  was  that  "  the  former  of  these  must  be 
void,  being  of  no  benefit  to  either  party,  and  only  oppressive,  as 
shall  be  shown  by-and-by.  "  He  returns  to  the  subject  later  on, 
when  giving  the  reasons  why  all  voluntary  restraints  are  regarded 
with  disfavour  by  the  law,  in  these  terms :  "  Thirdly,  because  in 
a  great  many  instances  they  can  be  of  no  use  to  the  obligee; 
w^hich  holds  in  all  cases  of  general  restraint  throughout  England ; 
for  what  does  it  signify  to  a  tradesman  in  London  what  another 
does  at  Newcastle  ?  And  surely  it  would  be  unreasonable  to  fix 
a  certain  loss  on  one  side,  without  any  benefit  to  the  other.  The 
Roman  Law  would  not  enforce  such  contracts  by  an  action.  (See 
Puffendorf,  lib.  5,  c.  2,  s.  3 ;  21  H.  YIL  20).  "^  There  are  other 
passages  in  the  judgment  where  this  view  is  enforced. 

There  is  no  doubt  that,  with  regard  to  some  professions  and 
commercial  occupations,  it  is  as  true  to-day  as  it  was  formerly, 
that  it  is  hardly  conceivable  that  it  should  be  necessary,  in  order 
to  secure  reasonable  protection  to  a  covenantee,  that  the- 
[*  548]  *  covenantor  should  preclude  himself  from  carrying  on 
such  profession  or  occupation  anywhere  in  England.  But 
it  cannot  be  doubted  that  in  other  cases  the  altered  circumstances 
to  which  I  have  alluded  have  rendered  it  essential,  if  the  requi- 
site protection  is  to  be  obtained,  that  the  same  territorial  limita- 
tions should  not  be  insisted  upon  which  w^ould  in  former  days 
have  been  only  reasonable.  I  think,  then,  that  the  same  reasons 
which  led  to  the  adoption  of  the  rule  require  that  it  should  be 
frankly  recognised  that  it  cannot  be  rigidly  adliered  to  in  all 
cases. 

My  Lords,  it  appears  to  me  that  a  study  of  Lord  Maccles- 
field's judgment  will  show  that  if  the  conditions  which  prevail 
at  the  present  day  had  existed  in  his  time  he  would  not  have  laid 
down  a  hard-and-fast  distinction  between  general  and  particular 
restraints,  for  the  reasons  by  which  he  justified  that  distinctinu 
would  have  been  unfounded  in  point  of  fact. 

Whether  the  cases  in  which  a  general  covenant  can  nov;  be 
supported  are  to  be  regarded  as  exceptions  from  the  rule  wliiel:  I 
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think  was  long  recognised  as  established,  or  whether  the  rule  is 
itself  to  be  treated  as  inapplicable  to  the  altered  conditions 
which  now  prevail,  is  probably  a  matter  of  words  rather  than  of 
substance.  The  latter  is  perhaps  the  sounder  view.  When  once 
it  is  admitted  that  whether  the  covenant  be  general  or  particular 
the  question  of  its  validity  is  alike  determined  by  the  considera- 
tion whether  it  exceeds  what  is  necessary  for  the  protection  of 
the  covenantee,  the  distinction  between  general  and  particular 
restraints  ceases  to  be  a  distinction  in  point  of  law. 

I  think  that  a  covenant  entered  into  in  connection  with  the 
sale  of  the  good-will  of  a  business  must  be  valid  where  the  full 
benefit  of  the  purchase  cannot  be  otherwise  secured  to  the  pur- 
chaser. It  has  been  recognised  in  more  than  one  case  that  it  is  to 
the  advantage  of  the  public  that  there  should  be  free  scope  for  the 
sale  of  the  good-will  of  a  business  or  calling.  These  were  cases  of 
partial  restraint.  But  it  seems  to  me  that  if  there  be  occupa- 
tions, where  a  sale  of  the  good-will  would  be  greatly  impeded,  if 
not  prevented,  unless  a  general  covenant  could  be  obtained  by 
the  purchaser,  there  are  no  grounds  of  public  policy 
*  which  countervail  the  disadvantage  which  would  arise  [*  549] 
if  the  good-will  were  in  such  cases  rendered  unsaleable. 

I  would  adopt  in  these  cases  the  test  which  in  a  case  of  partial 
restraint  was  applied  by  the  Court  of  Common  Pleas  in  Horner  v. 
Graves,  7  Bing.  735,  743,  in  considering  whether  the  agreement 
was  reasonable.  Tindal,  C.  J.,  said:  "We  do  not  see  how  a 
better  test  can  be  applied  to  the  question,  whether  reasonable 
or  not,  than  by  considering  whether  the  restraint  is  such  only  as 
to  afford  a  fair  protection  to  the  interests  of  the  party  in  favour  of 
whom  it  is  given,  and  not  so  large  as  to  interfere  with  the  inter- 
ests of  the  public.  Whatever  restraint  is  larger  than  the  necessary 
protection  of  the  party  can  be  of  no  benefit  to  either ;  it  can  only 
be  oppressive,  and,  if  oppressive,  it  is,  in  the  eye  of  the  law,  un- 
reasonable. "  The  tendency  in  later  cases  has  certainly  been  to 
allow  a  restriction  in  point  of  space  which  formerly  would  have 
been  thought  unreasonable,  manifestly  because  of  the  improved 
means  of  communication.  A  radius  of  150  or  even  200  miles  has 
not  been  held  too  much  in  some  cases.  For  the  same  reason  T 
think  a  restriction  applying  to  the  entire  kingdom  may  in  othei 
eas-es  be  requisite  aiul  justifiable. 

I  miis^t,  liowever,  guard  myself  against  being  suppost'il  to  Iny 
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down  that  if  this  can  be  .shown  the  covenant  will  in  all  cases  be 
held  to  be  valid.  It  may  be,  as  pointed  out  by  Lord  Bowex.  that 
in  particular  circumstances  the  covenant  might  nevertheless  be 
held  void  on  the  ground  that  it  was  injurious  to  the  })uljlic 
interest. 

My  Lords,  I  turn  now  to  the  application  of  the  law  to  the  facts 
of  the  present  case.  It  seems  to  be  impossible  to  doubt  that  it  is 
shown  that  the  covenant  is  not  wider  than  is  necessary  for  the 
protection  of  the  respondents.  The  facts  .speak  for  themselves. 
If  the  covenant  embraced  anything  less  than  the  whole  of  the 
L^nited  Kingdom  it  is  obvious  that  it  would  be  nugatory.  The 
only  customers  of  the  respondents  mu.st  be  found  amongst  the 
governments  of  this  and  other  countries,  and  it  would  not  practi- 
cally be  material  to  them  whether  the  business  were  carried  on  in 
one  part  of  the  United  Kingdom  or  another. 

So  far  I  have  dealt  only  with  the  covenant  in  relation 
[  *  550]  to  the  *  United  Kingdom.  The  appellant  appeared  willing 
to  concede  that  it  might  be  good  if  limited  to  the  United 
Kingdom/;,  but  he  contended  that  it  ought  not  to  be  world-wide 
in  its  operation.  I  think  that  in  laying  down  the  rule  that  a 
covenant  in  restraint  of  trade  unlimited  in  regard  to  space  was 
bad,  the  Courts  had  reference  only  to  this  country.  They  would, 
in  my  opinion,  in  the  days  when  the  rule  was  adopted,  have 
scouted  the  notion  that  if  for  the  protection  of  the  vendees  of  a 
business  in  this  country  it  were  necessary  to  obtain  a  restrictive 
covenant  embracing  foreign  countries,  that  covenant  would  be 
bad.  They  certainly  would  not  have  regarded  it  as  against 
public  policy  to  prevent  the  person  whose  business  had  been 
purchased  and  was  being  carried  on  here  from  setting  up  or  a.ssist- 
ing  rival  businesses  in  other  countries ;  and  for  my  own  part  I 
see  nothing  injurious  to  the  public  interests  of  this  country  in 
upholding  such  a  covenant. 

AVhen  the  nature  of  the  business  and  the  limited  number  of 
customers  is  considered,  I  do  not  think  the  covenant  can  be  held 
to  exceed  what  is  necessary  for  the  protection  of  the  covenantees. 

I  move  your  Lordships,  therefore,  that  the  judgment  appealed 
from  be  affirmed,  and  the  appeal  dismissed. 

Lord  Watson  :  — 

My  Lords,  the  order  appealed  from  directs  that,  for  five-and- 
twenty  years  from  and  after  the  17th  of  June,  1888,  the  appellant 
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shall,  if  and  so  long  as  the  respondent  company  or  any  company 
taking  a  transfer  of  its  business  sliall  continue  to  carry  on  busi- 
ness during  that  period,  be  restrained  from  engaging,  "  either 
directly  or  indirectly,  in  the  trade  or  business  of  a  manufacturer 
of  guns,  gun  mountings  or  carriages,  gunpowder  explosives  or 
ammunition  (except  explosives  other  than  gunpowder,  or  sub- 
aqueous boats  or  torpedoes,  or  castings  or  forgings  of  steel  or  iron, 
or  alloys  of  iron  or  of  copper). "  The  prohibition  is  not  confined 
to  English,  or  even  to  Britisli  soil;  it  extends  to  every  part  of 
the  surface  of  the  globe  available  for  the  purpose  of  carrying  on 
the  process  of  manufacture. 

The  order  does  nothing  more  than  enforce,  according  to  its 
terms,  an  undertaking  given  to  the  respondent  company 
by  the  *  appellant  upon  the  occasion  of  their  taking  over,  [*551] 
in  the  year  1888,  from  the  Nordenfelt  Company,  the 
extensive  business  which  had  been  established  by  the  a})pellant, 
and  had  been  transferred  by  him  to  the  latter  company  in  March, 
1886.  At  the  bar  of  the  House  the  appellant,  for  the  first  time, 
pleaded  that  the  undertaking  given  by  him  to  the  respondent 
company  was  without  adequate  consideration,  and  could  not  war- 
rant the  injunction  of  which  he  complains.  I  have  all  along 
been  satisfied,  for  the  reasons  explained  by  the  Lord  Chaxcellor, 
which  I  shall  not  repeat,  that  the  plea  is  groundless,  and  that, 
for  the  pui'poses  of  this  appeal,  the  appellant  stands  in  the  same 
position  as  if  his  undertaking  had  been  given  to  the  Nordenfelt 
Company  in  consideration  of  the  full  price  which  was  paid  to 
him  by  that  company  for  the  stock  and  good-will  of  his  business. 

The  main  question  discussed  in  the  Courts  below,  and  the  only 
ipiestion  which,  in  my  opinion,  it  is  necessary  for  your  Lordsliips 
to  decide,  is  raised  by  the  appellant's  contention  that  the  per- 
sonal restraint  to  which  he  has  agreed  to  submit,  being  unlimited 
in  space,  is  contrary  to  the  recognised  policy  of  English  law,  and 
is  therefore  incapable  of  being  enforced  by  an  English  Court. 
The  decisions,  at  common  law  and  in  equity,  which  bear  more  or 
less  directly  upon  the  question  thus  arising,  are  very  numerous. 
They  have  been  reviewed  by  the  learned  Judges  of  the  Appeal 
Court,  who  all  arrived  at  the  same  conclusion  by  independent  lines 
of  reasoning,  which  are  occasionally  divergent.  Some  of  the 
more  important  of  those  cases  liave  been  noticed  by  tlic  Lord 
Cha.n'CELLor,    and   will   1)6   criticised   liv    mv    Udlile   nnd    learned 
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friend,  Lord  Macnaghten.  I  have,  as  in  duty  buund,  read  and 
considered  all  the  cases  cited ;  but  I  do  not  propose  to  refer  to 
them  in  detail.  I  shall  simply  endeavour  to  indicate  the  con- 
siderations v^hich  have  led  me  to  concur  with  your  Lordships  in 
affirming  the  order  of  the  Court  of  Appeal. 

With  regard  to  the  facts  of  this  case,  I  have  only  to  observe, 
that  they  are,  from  a  legal  point  of  view,  exce^jtional.  Their 
parallel  is  not  to  be  found  in  any  of  the  reported  cases ;  but  they 
are  such  as  may  naturally  be  expected  to  occur  in  the  altered  and 
daily  altering  conditions  under  which  trade  is  conducted  in 
modern  times.  The  manufacturing  department  of  the 
[*  552]  business,  *  which  the  appellant  sold  in  1886,  was,  and 
still  is,  carried  on  at  extensive  works  in  England  and 
in  Sweden.  The  business  might  be  said  to  be  local  in  that 
sense,  but  in  that  sense  only.  The  area  which  it  supplied  was 
and  is  practically  unlimited.  The  customers  who  buy  the  pro- 
ducts, which  the  appellant  agreed  he  should  not  manufacture,  are 
necessarily  a  limited  class,  but  they  are  to  be  found  all  over  the 
world.  They  include,  or,  strictly  speaking,  consist  of,  govern- 
ments and  potentates,  great  and  small,  civilised  and  savage,  who 
for  purposes  offensive  or  defensive  desire  to  possess,  and  have  the 
means  of  paying  for,  Nordenfelt  guns  with  suitable  ammunition. 

It  does  not  seem  to  admit  of  doubt  that  the  general  policy  of 
the  law  is  opposed  to  all  restraints  upon  liberty  of  individual 
action  which  are  injurious  to  the  interests  of  the  State  or  com- 
munity. Xor  is  it  doul)tful  that  Courts  will  rightly  refuse  to 
enforce  any  compact  by  which  an  individual  lands  himself  not  to 
use  his  time  and  talents  in  prosecuting  a  particular  profession  or 
trade,  when  its  enforcement  would  obviously  or  probably  be  at- 
tended with  these  injurious  consequences.  But  it  must  not  be 
forgotten  that  the  community  has  a  material  interest  in  main- 
taining the  rules  of  fair  dealing  between  man  and  man.  It 
suffers  far  greater  injury  from  the  infraction  of  these  rules  than 
from  contracts  in  restraint  of  trade. 

I  think  it  is  now  generally  conceded  that  it  is  to  the  advan- 
tage of  the  public  to  allow  a  trader  who  has  established  a  lucra- 
tive business  to  dispose  of  it  to  a  successor  l)y  whom  it  may  be 
efficiently  carried  on.  That  object  could  not  be  accomplished  if, 
upon  the  score  of  public  policy,  the  law  res^erved  to  the  seller  an 
absolute  and  indefeasible  right  to  start  a  rival  concern  the  day 
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after  he  sold.  Accordingly  it  has  been  determined  judicially, 
that  in  cases  where  the  purchaser,  for  his  own  protection,  ul)tains 
an  obligation  restraining  the  seller  from  competing  with  liim, 
within  bounds  which  having  regard,  to  the  nature  of  the  business 
are  reasonable  and  are  limited  in  respect  of  space,  the  obligation 
is  not  obnoxious  to  public  policy,  and  is  therefore  capable  of 
being  enforced.  Whether  —  when  the  circumstances  of  the  case 
are  such  that  a  restraint  unlimited  in  space  becomes 
reasonably  necessary  in  order  to  protect  the  *  purchaser  [*  553] 
against  any  attempt  by  the  seller  to  resume  the  business 
which  he  sold  —  a  covenant  imposing  that  restraint  must  be  in- 
validated by  the  principle  of  public  policy  is  the  substance  of 
the  question  which  your  Lordships  have  to  consider  in  this 
appeal. 

The  earlier  decisions,  which  were  chietiy,  if  not  exclusively, 
by  the  Courts  of  common  law,  contain  abundant  dicta,  which, 
if  literally  followed,  would  sustain  the  plea  upon  which  the  ap- 
pellant relies.  These  dicta  broadly  state  the  rule  to  be  that  a 
general  restraint  of  trade,  or,  in  other  words,  a  restraint  un- 
limited as  to  space,  is  void,  because  it  is  contrary  to  the  commer- 
cial policy  of  England.  The  same  proposition  is  frequently  to  be 
found  in  the  later  common  law  cases.  To  me  it  seems  very 
natural  tliat  the  law  should  have  been  laid  down  iu  these  broad 
terms.  The  rule  of  policy,  as  originally  understood  and  adminis- 
tered, struck  at  all  restraints,  whether  partial  or  general.  It 
was  relaxed,  by  these  decisions,  in  the  case  of  partial  restrictions, 
which  were  held  to  be  reasonable.  I  feel  that,  had  I  occupied 
the  seat  of  the  learned  Judges  who  pronounced  them,  I  should 
probably  have  used  the  same  language  which  they  employed  with 
reference  to  unlimited  restraints.  They  never  imagined  that  any 
business  could  attain  such  wide  dimensions  that  it  could  not  be 
reasonably  protected  from  the  invasion  of  the  seller  except  by 
subjecting  him  to  a  restraint  unlimited  in  space.  I  am  under 
the  impression  that,  had  they  conceived  the  possibility  of  such 
a  case  occurring,  the  rule  would  have  been  expressed  in  some- 
what different  terms.  1  tliink  tliat,  as  stated,  it  was  meant  to 
involve  the  assumption  that  tliere  could  be  no  such  case. 

A  series  of  decisions  based  upon  gvt)unds  of  public  policy,  liow- 
ever  eminent  the  Judges  by  whom  tliev  were  delivered,  cannot 
possess  the  same  1)indiug  autlmrity  as  decisions  wliji'li  deal  wi'Ji 
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and  forniulate  piiiicijiles  which  are  purely  legal.  The  course  of 
policy  pursued  by  any  country  in  relation  to,  and  f(jr  promoting 
the  interests  of,  its  commerce  must,  as  time  advances  and  as  its 
commerce  thrives,  undergo  change  and  development  from  variou.'- 
causes  which  are  altogether  independent  of  the  action  of  it>- 
Courts.      In  England,   at  least,   it   is  beyond  the  jurisdiction  (I 

her  tribunals  to  mould    and  stereotype  national  policy. 
[*  554]    *  Their  function,  when  a  case  like  the  present  is  brought 

before  them,  is,  in  my  opinion,  not  necessarily  to  accept 
what  was  held  to  have  been  the  rule  of  policy  a  hundred  or  a  hui:- 
dred  and  fifty  years  ago,  but  to  ascertain,  with  as  near  an  aj 
proach  to  accuracy  as  circumstances  permit,  what  is  the  rule  o!' 
})olicy  for  the  then  present  time.  When  that  rule  has  been 
ascertained,  it  becomes  their  duty  to  refuse  to  give  effect  to  fi 
private  contract  which  violates  the  rule  and  would,  if  judicially 
enforced,  prove  injurious  to  the  community. 

No  one  of  the  noble  and  learned  Lords  before  whom  this  appeal 
was  heard  has  had  the  least  difficulty  in  holding  that  the  injunc- 
tion granted  was  reasonably  necessary  in  order  to  protect  the 
respondent  company's  business  from  tlie  aggressive  acts  threatened 
and  commenced  by  the  appellant.  Xor,  so  far  as  I  understand, 
have  noble  and  learned  Lords  had  any  hesitation  in  coming  to  the 
conclusion,  with  the  learned  Judges  of  the  Appeal  Court,  that 
there  is  no  existing  rule  of  public  policy  which  can  be  effectively 
pleaded  in  bar  of  the  injunction.  For  my  own  part  I  am  very 
clearly  of  opinion  that  no  violence  is  done  to  the  canon  laid  down 
by  the  common  law  Courts  in  affirming  that  a  restraint  which  is 
absolutely  necessary  in  order  to  protect  a  transaction  which  the 
law  permits  in  the  interest  of  the  public  ought  to  be  regarded  as 
reasonable,  and  cannot,  in  deference  to  political  ideas  which  are 
now  obsolete,  be  regarded  as  in  contravention  of  public  policy. 
"Were  it  necessary,  I  should  be  prepared  to  affirm  that,  in  the  year 
1888,  there  was  not,  and  that  there  does  not  now  exist,  any  im- 
perial rule  of  policy  which  requires  that  a  restraint  having  that 
effect  only  shall  be  treated  as  a  nullity,  because  it  is  unlimited 
in  space,  in  circumstances  such  as  occur  in  the  present  case.  I 
venture  to  doul)t  whether  it  be  now,  or  ever  has  been,  an  essen- 
tial part  of  the  policy  of  England  to  encourage  unfettered  compe- 
tition in  the  sale  of  arms  of  precision  to  tribes  who  may  become 
her  antagonists  in  warfare.      I  also  doubt  whether  at  any  period 
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of  time  an  English  Court  would  have  allowed  a  foreigner  to  break 
liis  contract  with  an  English  subject  in  order  to  foster  such 
competition. 

When  the  series  of  cases,  from  the  earliest  to  the  present  time, 
are  carefully  considered,  I  think  they  will  be  found  to 
record  the  *  history  of  a  protracted  struggle  between  the  [*  555] 
principle  of  common  honesty  in  private  transactions,  on 
the  one  hand,  and  the  stern  rule  which  forbade  all  restraints  of 
trade  on  the  other.  In  my  opinion  it  does  not  admit  of  dispute 
that  the  ancient  rule  has  had  the  worst  of  the  encounter,  and  has 
been  gradually  losing  ground  in  all  the  Courts.  I  do  not  think 
that,  between  the  Courts  of  common  law  and  equity,  there  has 
been  much,  if  any,  real  difference  of  opinion.  But  T  am  bound  to 
say  that  the  language  used  by  ecjuity  judges  is  on  the  whole  more 
in  consonance  with  the  commercial  policy  of  the  country  than 
some  of  the  favourite  dicta  of  the  common  law  Courts.  I  ]3ur- 
posely  say  some  of  those  dicta,  because  I  find  in  the  opinions  of 
many  common  law  Judges  of  the  highest  eminence  a  clear  and 
liberal  recognition  of  the  wider  views  of  policy,  which  have 
influenced  your  Lordships  in  the  decision  of  this  appeal. 

The  Lords  Justices  were  agreed,  and  I  understand  that  your 
Lordships  are  also  agreed,  as  to  the  result  of  this  case.  A  contro- 
versy has  arisen  as  to  the  principle  upon  which  that  result  ought 
to  be  reached.  To  my  mind,  it  is  not  a  matter  of  practical  im- 
portance whether  the  admission  of  a  restraint,  unlimited  in  space, 
be  regarded  as  a  novel  exception  horn  tlie  general  rule  which 
forbids  all  restraints,  or  as  an  extension  of  the  exception  upon  that 
rule  which  has  admitted  limited  restraints.  I  have  no  desire  to 
interfere  with  anybody's  freedom  of  choice  between  these  alterna- 
tives. I  am  content  to  state  that,  in  my  opinion  the  judgment 
which  your  Lordships  are  about  to  pronounce  goes  no  farther  than 
to  adapt  to  new  circumstances  an  old  and  sound  exception  to  the 
general  rule. 

Lord  Ashbourne  :  — 

My  Lords,  I  concur  in  the  judgment  moved  by  the  Lord 
Chancellor. 

The  sole  question  is,  whether  the  covenant  referred  to  is  void, 

or  whether  it  is  capable  of  being  enforced  against  the  appellant. 

I  think  it  is  quite  clear  that  the  covenant  must  be  taken  as  entered 

uto  in  connection  with  the  sale  ni  the  good-will  of  the  appellant's 
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business,  and  that  it  was  entered  into  with  the  phiin  and  hum  fide 

object  of  protecting  that  Inisiness. 
[*  556]        *The  appelhnit  has  argued  that  he  is  not  Ixjund  by  the 
covenant,  and  that  it  is  void,  as  being  o])posed  to  public 
policy,  and,  being  general,  unrestricted  as  to  area. 

The  cases  that  have  been  referred  to  are  interesting  and  import- 
ant as  showing  the  history,  growth,  and  development  of  an  im- 
portant branch  of  our  law.  In  considering  them  it  is  necessary  to 
bear  in  mind  the  vast  advances  that  have  since  the  reign  of  Queen 
Elizabeth  taken  place  in  science,  inventions,  political  institutions, 
commerce,  and  the  intercourse  of  nations.  Telegraphs,  postal  .sys- 
tems, railways,  steam,  have  brought  all  parts  of  the  world  into 
touch.  Communication  has  become  easy,  rapid,  and  cheap. 
Commerce  has  grown  with  our  growth,  and  trade  is  ever  finding 
new  outlets  and  methods  that  cannot  be  circumscribed  by  areas  or 
narrowed  by  the  municipal  laws  of  any  country.  It  is  not  surpris- 
ing to  note  that  our  laws  have  been  also  expanded,  and  that  legal 
principles  have  been  applied  and  developed  so  as  to  suit  the 
exigencies  of  the  age  in  which  we  live. 

The  appellant  practically  seeks  to  ignore  the  altered  conditions 
of  to-day,  and  to  rely  upon  a  rigid  application  of  what  he  con- 
ceives to  be  the  meaning  of  some  decisions  given  in  other  genera- 
tions, and  this  without  taking  note  of  the  facts  of  the  cases  or  of 
the  conditions  of  the  time  when  they  occurred. 

His  argument  practically  is  that  his  covenant  is  in  general 
restraint  of  trade,  and  that  if  it  be  so  —  regardless  of  whether  it  is 
reasonable,  whether  it  only  affords  a  fair  protection  to  his  cove- 
nantees —  it  must  be  held  to  be  void. 

In  the  early  times  all  agreements  in  restraint  of  trade  were  dis- 
countenanced ;  but  by  degrees,  as  the  exigencies  of  an  advancing 
civilization  demanded,  this  was  found  to  be  too  rigid,  and  our 
Judges  considered  in  each  case  what  was  reasonable  and  necessary 
to  afford  fair  protection.  This  is  apparent  in  the  important  judg- 
ment of  Lord  Macclesfield  in  Mitchel  v.  Reynolds.  That  was  the 
case  of  a  partial  restraint  of  trade,  and  the  judgment  referred  to 
the  great  distinction  between  a  covenant  in  general  restraint  of 
trade  and  such  a  covenant  as  he  was  then  dealing  with. 
[*  557]  According  to  the  then  state  of  English  life,  it  *  would  be 
hard  to  conceive  that  a  cov.enant  in  general  restraint  of  trade 
could  ever  be  reasonable,  and  no  imagination  could  then  conceive 
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that  it  could  ever  be  needed  for  the  fair  protection  of  any  one.  It  i.s 
easy  to  understand  how  a  distinction  for  convenience  came  to  be 
thus  expressly  noted  between  general  and  partial  restraints  of  trade. 
TiNDAL,  C.  J.,  in  Horner  v.  Graves,  7  Bing.  735,  points  out,  in 
reference  to  this  judgment  of  Lord  Macclesfield:  "The  Lori> 
Chief  Justice  says  'a  restraint  to  carry  on  a  trade  throughout  the 
kingdom  must  be  void;  a  restraint  to  carry  it  on  within  a  particu- 
lar place  is  good, '  which  are  rather  instances  and  examples  than 
limits  of  the  application  of  the  rule,  which  can  only  be  at  last, 
what  is  a  reasonable  restraint  with  reference  to  a  particular  case.  " 

Reference  to  this  judgment  of  Lord  Macclesfield  and  to  this 
distinction  between  covenants  in  general  and  partial  restraint  of 
trade  is  found  naturally  in  numerous  cases.  It  appeared  to  aftord 
a  convenient  nomenclature,  and  to  be  probably  suited  for  some 
cases;  but  I  respectfully  concur  with  Tindal,  C.  J.,  in  the  words 
already  quoted,  that  these  covenants  were  not  "  limits  of  the  appli- 
cation of  the  rule,  which  can  only  be  at  last,  what  is  a  reasonaljle 
restraint  with  reference  to  a  particular  case. " 

I  do  not  kn.ow  that  there  is  a  single  reported  case,  whose  facts 
are  clearly  known,  where  a  covenant  in  general  restraint  of  trade, 
clearly  reasonable  in  itself  and  only  aftbrding  a  fair  protection  to 
the  parties,  has  been  held  to  be  void.  One  can  readily  see  that 
such  covenants  might  be  extravagant  and  unnecessary,  quite  un- 
reasonable, and  not  at  all  required  for  fair  protection,  and  then 
the  fact  that  they  were  general  and  not  partial  would  be  a  dis- 
tinction entitled  to  great  weight.  Thus  I  can  well  understand  the 
existence  of  the  distinction  being  kept  alive  and  noted  in  so  many 
cases,  though  this  would  not  at  all  imply  or  require  that  the 
reasonableness  of  a  covenant  and  the  fact  that  it  only  afforded  fair 
protection  should  ever  be  put  aside  or  ignored. 

In  former  days  the  arguments  used  showed  how  different  were  the 
circumstances  of  those  times.  Discussions  are  to  be  found  as  to 
ten-mile  limits,  and  fifty  miles,  and  as  to  the  distances  of 
*one  English  town  from  another, — then  considerable  [*  558] 
topics,  but  now  often  trivial  having  regard  to  present 
means  of  locomotion.  The  cases  show  a  great  variety  of  circum- 
stances, different  professions  and  trades,  cases  of  apprenticeship 
and  sales  of  good-will.  Each  case  has  had  to  be  considered  on  its 
own  facts.  It  is  really  impossible  to  divide  all  cases  into  the  two 
categories  of  covenants  in  general  and  partial  restraint  of  trade 
VOL.  VI.—  28 
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requiring  distinct  treatment  and  needing  different  policies.  How- 
ever it  is  accomplished,  the  law  must  work  in  harmony  with  the 
requirements  of  the  times  and  must  advance  and  develop  with  the 
growth  of  our  national  life  and  institutions.  Whether  there  ever 
was  an  effective  and  acknowledged  rule,  requiring  all  covenants  in 
restraint  of  trade  to  be  divided  into  two  broad  categories  of  gen- 
eral or  partial  restraint  with  the  test  of  reasonableness  openly  and 
expressly  applied  to  partial  restraints,  whilst  it  was  ostensibly 
denied  to  general  restraints,  though  in  reality  applied  under  the 
guise  of  an  exception  whenever  the  exigencies  of  life  and  business 
required  it;  or  whether,  assuming  the  rule  to  have  been  once 
known  and  recognised,  it  can  now  be  accepted  as  applicable  to  the 
conditions  of  our  present  life ;  or  whether  all  restraints  upon  ti'ade 
have  been  always  really  governed  by  the  one  test,  what  is  a  fair  pro- 
tection and  what  is  reasonable ;  are  inquiries  of  interest  on  which 
legal  minds  may  differ.  I  do  not  regard  the  distinctions  of  any 
practical  importance,  because,  as  in  the  present  case,  the  inquiry 
as  to  the  validity  of  all  covenants  in  restraint  of  trade  must,  I  am 
disposed  to  think,  now  ultimately  turn  upon  whether  they  are 
reasonable,  and  whether  they  exceed  what  is  necessary  for  the  fair 
protection  of  the  covenantees.  There  may  be  differences  of  opinion 
as  to  the  history  of  covenants  in  restraint  of  trade,  as  to  distinc- 
tions from  time  to  time  taken  in  nomenclature,  but  I  believe  in 
the  result  there  is  no  real  difference  of  opinion,  and  that  all  your 
Lordships  hold  the  covenant  in  the  present  case  to  be  good  and 
valid  for  reasons  which  do  not  very  seriously  differ. 

I  do  not  pursue  the  controversy  suggested  by  Bowen,  L.  J. ,  as  to 

the  judgments  of  Lord  Langdale,  James,  V.  C. ,  and  Sir  Edwakd 

Fry  in  the  three  cases  so  often  referred  to ;  but,   as  will  appear 

from  what  I  have  already  said,   I  would  find  much  difh- 

[*  559]    culty  in  *  accepting  all  his  criticisms,  much  as  I  respect 

his  ability  and  research. 

LiNDLEY,  L.  J.,  clearly  in  his  judgment  recognised  the  tendency 
of  modern  decisions,  and  said  expressly  the  opinion  "  that  the  only 
test  by  which  to  determine  the  validity  or  invalidity  of  a  covenant 
in  restraint  of  trade  given  for  valuable  consideration  was  its 
reasonableness  for  the  protection  of  the  trade  or  business  of  the 
covenantee"  was  "  the  doctrine  to  which  the  modern  authorities 
have  been  gradually  approximating.  " 

Having  regard  to  the  facts  of  tlie  present  case,  to  the  nature  of 
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the  business,  to  the  class  and  number  of  customers,  I  think  the 
covenant  reasonable  and  not  larger  than  the  protection  of  the 
respondents  re(j[uire(l.  I  do  not  see  anything  to  lead  to  the  con- 
clusion that  the  covenant  is  injurious  to  the  public  interest,  I 
entirely  agree  with  the  Lord  Chancellor  in  the  propriety  and 
prudence  of  not  saying  a  word  which  would  imply  that  such  an 
important  topic  was  ignored  or  lost  sight  of. 

I  concur  in  the  suggested  judgment. 

Lord  Macnaghten  :  — 

My  Lords,  the  appellant  Thorsten  Nordenfelt,  a  Swedish  gentle- 
man of  much  intelligence,  as  his  able  address  to  your  Lordships 
proved,  and  of  great  skill  in  ceitam  branches  of  mechanical 
science,  had  established  in  England  and  Sweden  a  valuable  busi- 
ness in  connection  with  the  manufacture  of  quick-tiring  guns.  His 
customers  were  comparatively  few  in  number,  but  his  trade  was 
World-wide  in  extent.  He  had  upon  his  books  almost  eveiy 
monarch  and  almost  every  State  of  any  note  in  the  habitable  globe. 
In  1886  Mr.  Nordenfelt  sold  his  business  to  a  limited  company 
which  was  formed  for  the  purpose  of  purchasing  it.  At  the  same 
time  and  as  part  of  the  same  transaction  he  entered  into  a  restric- 
tive covenant  with  the  purchasers  intended  to  protect  the  business 
in  their  hands.  In  1888  the  purchasers  transferred  their  business 
to  the  respondents,  a  limited  company  established  with  the  object 
of  combining  the  Nordenfelt  business  with  a  similar  business 
founded  by  a  Mr.  Maxim.  The  transfer  was  made  with  the  con- 
currence of  Mr.  Nordenfelt.  Without  his  concurrence  and 
co-operation  it  is  plain  that  it  would  not  have  *been  made  [*  560] 
at  all.  On  the  occasion  of  the  transfer,  and  as  part  of  the 
arrangement,  Mr.  Nordenfelt  entered  into  a  restrictive  covenant 
w^ith  the  respondents.  This  covenant  was  in  some  respects  wider, 
in  others  less  wide,  than  the  covenant  with  the  original  purchas- 
ers. But  it  was  in  lieu  of,  and  in  substitution  for,  that  covenant, 
which  of  course  would  have  been  kept  alive  if  Mr.  Nordenfelt  had 
declined  to  come  into  the  new  arrangement. 

In  these  circumstances  I  think  that  the  Court  of  Appeal  were 
right  in  regarding  the  covenant  which  Mr.  Nordenfelt  entered  into 
with  the  respondents  as  a  covenant  made  upon  the  occasion  of  the 
sale  of  his  business,  and  as  depending  for  its  validity  upon  the 
principles  and  considerations  applicable  to  such  a  case. 

The  stipulation  was  that  Mr.  Nordenfelt  should  not,  during  the 
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term  of  twenty-five  years  from  the  date  of  the  incorporation  of  the 
company,  if  the  company  should  so  long  continue  to  cany  on  busi- 
ness, "  engage  except  on  behalf  of  the  company  either  directly  or 
indirectly  in  tlie  trade  or  business  of  a  manufacturer  oi  guns,  gun 
mountings  or  carriages,  gunpowder  explosives  or  ammunition,"  — 
so  far  the  covenant  has  been  held  good;  then  come  the  words,  "  or 
in  any  business  competing  or  liable  to  compete  in  any  way  witli 
that  for  the  time  being  caiTied  on  by  the  company. "  A  proviso 
was  added  to  the  effect  that  such  restriction  should  not  apply  to 
explosives  other  than  gunpowder,  or  to  subaqueous  or  submarine 
boats  or  torpedoes,  or  castings  or  forgings  of  steel  or  iron,  or  alloys 
of  iron  or  of  copper.  The  latter  part  of  the  covenant,  which 
extends  to  all  competing  businesses,  may  be  disregarded.  In  view 
of  the  manifold  objects  of  the  company,  as  set  out  in  their  mem- 
orandum of  association,  it  was  held  by  the  Court  of  Appeal  to  be 
void ;  and  there  is  no  appeal  from  that  part  of  the  decision.  The 
proviso  also,  I  think,  may  be  put  aside.  It  is  one  of  the  circum- 
stances to  be  taken  into  consideration  as  bearing  upon  the  question 
of  the  reasona])leness  of  the  agreement;  but  it  is  not,  I  think, 
essential  to  the  validity  of  tliis  covenant. 

Mr.  Nordenfelt  admittedly  has  broken  the  earlier  part  of  the 
covenant.  His  contention  is  that  the  whole  covenant  is  void  in 
law  as  being  a  covenant  in  restraint  of  trade  unlimited  in  space. 
And  the  only  point  which  your  Lordships  have  to  decide 
[*  561]  is  *  whether  that  part  of  the  covenant  which  the  appellant 
has  liroken  isvalid.  For  it  cannot  be  disputed  that  the  cove- 
nant is  severable,  and  that  part  may  be  good  though  part  be  void. 

The  learned  Judges  of  the  Court  of  Appeal  have  come  to  the 
conclusion  that  the  earlier  part  of  the  covenant  is  valid.  But 
though  they  all  arrive  at  one  and  the  same  result,  tliey  approach 
the  question  from  somewhat  different  points  of  view. 

LiNDLEY,  L.  J. ,  expressed  his  opinion  that  the  doctrine  "  that  the 
only  test  by  which  to  determine  the  validity  or  invalidity  of  a 
covenant  in  restraint  of  trade  given  for  valuable  consideration  was 
its  reasonableness  for  the  protection  of  the  trade  or  business  of  the 
covenantee, "  was  "  the  doctrine  to  which  the  modern  authorities 
have  been  gradually  approximating. "  But  he  could  not,  he  said, 
"  regard  it  as  finally  settled,  nor,  indeed,  as  quite  correct. "  He 
thought  it  ignored  "  the  law  which  forbids  monopolies  and  pre- 
vents a  Y)erson  from  unrestrictedly  binding  himself  not  to  earn  h's 
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living  in  the  best  way  he  can.  "  In  the  particular  circumstances  of 
the  present  case  he  considered  that  the  earlier  part  of  the  covenant 
was  not  contraiy  to  public  policy.  Apart  from  public  policy,  he 
thought  it  reasonable,  not  being  wider  than  was  "  reasonably  neces- 
sary for  the  protection"  of  the  interests  of  the  covenantee. " 

The  late  Lord  Bowen  considered  that  it  was  the  established 
common  law  doctrine,  —  a  rule  to  be  gathered  from  the  books 
"  with  perfect  ease, "  though  certain  equity  Judges  had  ignored  the 
rule  or  misunderstood  the  law,  —  that  in  the  case  of  contracts  in 
general  restraint  of  trade  the  Courts  had  nothing  to  do  with  the  rea- 
sonableness of  the  transaction.  That  was  an  inquiry  which  apper- 
tained only  to  partial  restraints.  Contracts  in  general  restraint  (jf 
trade  he  defined  as  "  those  by  which  a  person  restrains  himself 
from  all  exercise  of  his  trade  in  any  part  of  England. "  "  Scores  of 
cases, "  he  added,  "  have  proceeded  on  this  basis,  and  those  who 
dispute  the  rule  can  only  do  so,  as  it  seems  to  me,  by  disregarding 
the  judgments  and  opinions  of  an  uncounted  number  of  unanimous 
common  law  Judges. "  But  then  he  thought  that  the  rule,  being 
a  rule  based  on  reason  and  policy,  might  admit  of  exceptions ;  and 
treating  the  present  case  as  an  exception,  he,  too,  thought 
the  agreement  limited  to  the  *  first  part  of  the  covenant  [*  562] 
reasonable  in  itself  and  not  contrary  to  public  policy. 

A.  L.  Smith,  L.  J. ,  came  to  the  same  conclusion,  thinking  that 
there  was  no  hard-and-fast  rule  "  that  every  covenant  in  restraint 
of  trade  is  ipso  facto  void  if  it  is  unlimited  as  to  space,"  and  being 
apparently  of  opinion  that  the  restraint  in  the  present  case,  though 
imlimited  in  space,  might  yet  be  regarded  as  partial  owing  to  the 
circumstance  that  certain  trades,  or  branches  of  trade,  in  which  the 
appellant  had  been  engaged  were  reserved  to  him  by  the  proviso 
attached  to  the  covenant. 

No  doubt  it  is  one  thing  to  say  that  all  exceptions  to  the  general 
rule  that  the  policy  of  the  law  is  against  restraints  of  trade  are 
referable  to  one  and  the  same  principle,  and  that  tlie  only  true  test 
is,  what  is  a  reasonable  restraint  in  the  particular  case.  It  is 
another  thing  to  say  that  restraints  of  trade  are  divisible  into  two 
distinct  categories  —  partial  restraints  and  general  restraints  —  that 
reasonableness  is  a  test  applicable  to  partial  restraints  and  inappli- 
cable to  general  restraints,  but  that  the  rule  admits  of  exceptions ; 
and  that  wlien  you  liave  found  an  exceptional  case,  you  may  apply 
h^  it  the  A-ery  same  test  whicli   is  applicable  to  partial  restiaints. 
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There  is  a  distinction  certainly.  But  whether  there  is  a  substan- 
tial difference  it  is  perhaps  un.necessary  ti^  in(juire.  xissuming  the 
rule  to  be  that  general  restraints  are  vtjid  as  l)eing  contrary  to 
public  policy,  and  not  on  any  other  ground,  an  exception  must 
surely  arise,  if  exceptions  are  admissible  at  a-ll,  as  soon  as  you  find 
that  the  particular  case  under  consideration  is  not  contrary  to  luib- 
lic  policy,  and  so  not  opposed  to  the  }iriuciple  on  wliicli  the  rule 
is  founded. 

Thinking,  as  I  do,  that  the  distinction,  if  it  exists,  is  of  no 
practical  importance,  I  should  have  lieen  content  with  expressing 
my  concurrence  in  the  result  at  which  the  Court  of  Appeal  have 
arrived,  if  it  had  not  been  for  certain  passages  in  the  very  able  and 
elaborate  judgment  of  the  late  Lord  BowEN,  from  which  I  respect- 
fully dissent. 

Having  laid  down  what  he  considers  to  be  the  common  law  rule. 
Lord  BowEN  proceeds  to  observe  that  "  the  first  cloud  upon  the 
clear  sky  of  the  common  law  narrative  comes  in  the  equity 
[*  563]  *  decision  of  Lord  Langdale  in  Whittake7'  v.  Hoice  (1841), 
3  Beav.  383,  394, " —  a  decision  to  which  he  applies  the  word 
"  inexplicable. "  "  Everything, "  says  Lord  Bowmen,  "  appears  clear  in 
the  case  except  the  judgment  of  the  Court.  The  covenant  was  not  a 
covenant  in  partial, but  in  general  restraint  of  trade ;  and  the  restraint 
of  trade  being  a  general  one,  the  Court  had  nothing  to  do  with  the 
reasonableness  of  the  transaction ;  Lord  Langdale,  nevertheless,  be- 
gins by  stating  that  the  question  was  wdiether  the  restraint  intended 
to  be  imposed  upon  the  defendant  was  reasonable  ;•  and  he  cites  as  a 
guide  for  himself  the  words  of  Tindal,  C.  J. ,  in  Horner  v.  Graves, 
7  Bing.  735,  743;  9  L.  J.  (0.  S.)  C.  P.  191."  Then,  after  point- 
ing out  that  Horner  v.  Graves  was  a  case  of  limited  restraint.  Lord 
BowEN  adds,  "  Lord  Langdale  thus  appears  to  miss  the  whole 
point  of  the  common  law  classification,  and  treats  the  matter  before 
him  in  the  wrong  category. "  Dealing  with  the  judgment  of 
James,  V.  C. ,  in  the  Len titer  Cloth  Compan//  v.  Lorsont,  Lord 
BowEN  says  that  his  "  language  seems  calculated  in  several  pas- 
sages to  confuse,  and  not  to  throw  light  upon  our  conceptions  of 
the  established  common  law  doctine. "  "  The  Vice  Ciiancellok'.s 
expressions, "  he  observes,  "  are  at  times  coloured  by  the  same  kind 
of  misapprehension  of  the  common  law  as  that  which  pervades  the 
judgment  of  Lord  Langdale  in  Whittaher  v.  Howe. "  Observa- 
tions of  a  similar.kind  are  made  in  reference  to  the  judgment  of 
Sir  Edward  Fry  in  Bousillon  v.  Rousillon. 
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My  Lords,  this  appears  to  ine  to  be  a  very  gra\e  censure  — 
graver,  I  think,  than  Lord  Bowen  could  have  supposed  or  in- 
tended —  Ijecause  in  such  cases  it  was  undoubtedly  the  duty  of 
equity  to  follov^^  the  common  law.  The  province  of  the  Court  was 
to  give  effect  to  common  law  rights.  If  the  covenant  was  void  at 
common  law,  a  Court  of  equity  would  have  erred  grievously  in 
attempting  to  enforce  it  by  injunction.  If  the  question  had  been 
doubtful,  it  would  have  been  the  duty  of  the  Court,  at  least  in  the 
time  of  Lord  Iangdale,  to  leave  the  paities  to  their  common  law 
rights,  or  to  take  the  opinion  of  a  Court  of .  common  law,  as  was 
done  in  the  case  of  Btmn  v.  (lui/,  4  East,  190 ;  7  E.  R. 
560,  *and  by  Lord  Laxgdale  himself  in  the  case  of  [*  564] 
Meholls  V.  Stretton,  7  Beav.  42 ;  10  Q.  B.  346. 

Criticism  so  unsparing  seems  to  invite  or  provoke  inquiry.  One 
cannot  do  otherwise  than  test  the  ground  at  each  step.  I  have 
read,  I  think,  eveiy  reported  case  upon  the  suljject,  and  I  must 
say,  with  the  utmnst  deference  to  Lord  Bowen's  opinion,  that  I 
cannot  help  thinking  that  Lord  Langdale  and  James,  V.  C. ,  and 
Sir  E.  Fry  have  riglitly  apprehended  the  common  law  doctrine  as 
it  may  be  traced  in  the  books,  and  as  it  is  expounded  by  some  of 
the  leading  authorities  on  the  subject  in  modern  times. 

In  the  age  of  Queen  Elizabeth  all  restraints  of  trade,  whatever 
they  were,  general  or  partial,  were  thought  to  be  contrary  to  public 
policy,  and  therefore  void  {CoUjaU  v.  Bacheler,  Cro.  Eliz.  872). 
In  time,  however,  it  was  found  that  a  rule  so  rigid  and  far-reach- 
ing must  seriously  interfere  with  transactions  of  every-day  occur- 
rence. Traders  could  hardly  venture  to  let  their  shops  out  of  their 
own  hands ;  the  purchaser  of  a  business  was  at  the  mercy  of  the 
seller;  every  apprentice  was  a  possible  rival.  So  tlie  rule  was 
relaxed.  It  was  relaxed  as  far  as  the  exigencies  of  tiade  for  the 
time  being  required,  gradually  and  not  without  difhculty,  until 
it  came  to  be  recognised  that  all  partial  restraints  might  be  good, 
though  it  was  thought  that  general  restraints,  thnt  is,  I'estraints  of 
general  application  extending  throughout  the  kingdom,  must  l)e 
bad.  Vr\\y  was  the  relaxation  supposed  to  be  thus  limited? 
Simply  because  nobody  imagined  in  those  days  that  a  genei'nl 
restraint  could  be  reasonable,  not  because  there  was  any  inherent 
or  essential  distinction  between  the  two  cases.  "  Where  the 
restraint  is  general,"  says  L-»rd  Magclesfielp,  in  }fit<lirl  v. 
Reynolds,  "  not  to  exercise  a  t.ade  throughout  the  kingdum,     the 
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restraint  "  must  be  void,  being  of  no  benefit  to  either  party  and 
only  oppressive,  as  shall  be  shown  by-and-by. "  Later  on  he  gives 
liis  reason.  "  What  does  it  signify, "  he  says,  "  to  a  tradesman  in 
London  what  another  does  at  Newcastle ;  and  surely  it  would  Ije 
imreasonable  to  fix  a  certain  loss  on  one  side  without  any  l^enefit 

to  the  other. "  "  Any  deed, "  says  Best,  L.  C.  J. ,  in 
[*  565]   *  Homer  v.    Ashford,    3  Bing.    at  p.    326,   "by  which  a 

person  binds  himself  not  to  employ  his  talents,  his  in- 
dustry, or  his  capital  in  any  useful  undertaking  in  the  kingdom, 
would  be  void,  because  no  good  reason  can  l)e  imagined  for  any 
person's  imposing  such  a  restraint  on  himself. " 

The  true  view  at  the  present  time  I  think,  is  this :  The  public 
'have  an  interest  in  every  person's  carrying  on  his  trade  freely :  so 
has  the  individual.  All  interference  with  individual  liberty  of 
action  in  trading,  and  all  restraints  of  trade  of  themselves,  if  there 
is  nothing  more,  are  contrary  to  public  policy,  and  therefore  void. 
That  is  the  general  rule.  But  there  are  exceptions :  restraints  of 
trade  and  interference  with  individual  liberty  of  action  may  be 
justified  by  the  special  circumstances  of  a^jarticular  case.  It  is  a 
sufficient  justification,  and  indeed  it  is  the  only  justification,  if  the 
restriction  is  reasonable  —  reasonable,  that  is,  in  reference  to 
the  interests  of  the  parties  concerned  and  reasonable  in  reference  to 
the  interests  of  the  public,  so  framed  and  so  guarded  as  to  afford  ade- 
quate protection  to  the  party  in  whose  favour  it  is  imposed,  while 
at  the  same  time  it  is  in  no  way  injurious  to  the  public.  That,  I 
think,  is  the  fair  result  of  all  the  authorities.  But  it  is  not  to  be 
supposed  that  that  result  was  reached  all  at  once.  The  law  has 
changed  much  even  since  Mitclul  v.  Reynolds.  It  has  become 
simpler  and  broader  too.  It  was  laid  down  in  Mitchel  v.  Reynolds 
that  the  Court  was  to  see  that  the  restriction  was  made  upon  a  good 
and  adequate  consideration,  so  as  to  be  a  proper  and  useful  con- 
tract. But  in  time  it  was  found  that  the  parties  themselves  were 
better  judges  of  that  matter  than  the  Court,  and  it  was  held  to  be 
sufficient  if  there  was  a  legal  consideration  of  value ;  though  of 
course  the  quantum  of  consideration  may  enter  into  the  question  of 
t]ie  reasonableness  of  the  contract.  For  a  long  time  excejitions 
were  very  limited.  As  late  as  1793  it  was  argued  that  a  restric- 
tion which  included  a  country  town,  and  extended  ten  miles  round 
it,  was  so  wide  as  to  be  unreasonable.  It  was  said,  and  apparently 
said  with  truth,  that  up  to  that  time  restrictions  had  been  confined 
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to  the  limits  of  a  parish,  or  to  some  short  distance,  as  half-a-mile. 
But  Lord  Ken  YON,    in  his   judgment,    observed   that   he 

*  did  not  see  that  the  limits  in  question  were  necessarily  [*  566] 
unreasonable.     "  Nor  do  I  know, "  he  added,  "  how  to  draw 

the  line."  Duvis  v.  Mason,  5  T.  R.  118;  2  E.  R.  562.  The  doc- 
trine that  the  area  of  restriction  should  correspond  with  the  area 
within  which  protection  is  required  is  an  old  doctrine.  But  it 
used  to  be  laid  down  that  the  coiTespondence  must  be  exact,  and 
that  it  was  incumbent  on  the  plaintiff  to  show  tliat  the  restriction 
sought  to  be  enforced  was  neither  excessive  nor  contrary  to  public 
policy.  Now  the  better  opinion  is  that  the  Court  ought  not  to 
hold  the  contract  void  unless  the  defendant  "  made  it  plainly  and 
obviously  clear  that  the  plaintiff's  interest  did  not  require  the  de- 
fendant's exclusion,  or  that  the  public  interest  would  be  sacrificed" 
if  the  proposed  restraint  were  upheld.  Tallis  v.  T'uUis,  1  E.  &  B. 
391,  412 ;  22  L.  J.  Q.  B.  185. 

To  a  certain  extent,  different  considerations  must  apply  in  cases 
of  ajiprenticeship  and  cases  of  that  sort,  on  the  one  hand,  and  cases 
<if  the  sale  of  a  business  or  dissolution  of  partnership  on  the  other. 
A  man  is  l^ound  an  apprentice  because  he  wishes  to  leani  a  trade 
and  to  practise  it.  A  man  may  sell  because  he  is  getting  too  old 
fur  the  strain  and  worry  of  business,  or  because  he  wishes  for  some 
other  reason  to  retire  from  business  altogether.      Then    there  is 

•  •bviously  more  freedom  of  contract  between  buyer  and  seller  than 
between  master  and  servant  or  between  an  employer  and  a  person 
seeking  employment. 

AVhen  the  question  is  how  far  interference  with  the  liberty  of  an 
individual  in  a  particular  trade  offends  against  the  interest  of  the 
public,  there  is  not  much  difficulty  in  measuring  the  offence  and 
coming  to  a  judgment  on  the  question.  The  difficulty  is  much 
greater  when  the  question  of  public  policy  is  considered  at  large 
and  without  direct  reference  to  the  interests  of  the  individual 
under  restraint.  It  is  a  principle  of  law  and  of  pultlic  policy  that 
trading  should  Ije  encouraged  and  that  trade  sliould  be  free ;  but 
a  fetter  is  placed  on  trade  and  trading  is  disc()urage<l  if  a  man  who 
lias  l)uilt  up  a  valuable  business  is  not  to  be  i)ermittcd  to  (lis]uise 
of  the  fruits  of  liis  labours  to  the  best  advantagt\  It  has  l,)een 
said  that  if  the  restraint  l)e  general  "  the  wliole  of  the  pul)lic  is 
restrained,"  — a  phrase  not,  I  think,  paiticuhirly  acc-uratc, 
or  perhaps   particularly  *  intelligible.      It  lias   been   said    [*  567] 
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that  when  a  person  is  debarred  from  carrying  on  his  trade  within 
a  certain  limit  of  space  he  will  cany  it  on  elsewhere,  and  tlius 
the  public  outside  the  area  of  restriction  will  gain  an  advan- 
tage which  may  be  set  of}',  as  it  were,  against  the  disadvantage 
resulting  to  the  public  within  the  limited  area.  That  is,  perhaps, 
a  just  observation  in  a  case  of  apprenticeship  and  cases  of  that 
sort;  but  it  is,  I  think,  rather  a  fanciful  way  of  looking  at  the 
matter  in  the  case  of  a  sale  of  good-will.  Applied  to  that  sort  of 
case,  it  seems  to  me  to  be  just  one  of  those  unrealities  which  tend 
to  confuse  this  question.  What  has  the  public  to  hope  in  the  way 
of  future  service  from  a  man  w^ho  sells  his  business  meaning  to 
trade  no  more  ?  Is  it  likely  that  he  will  begin  the  struggle  of  life 
again  working  at  his  old  trade  or  profession  in  some  remote  place 
where  he  has  no  interest  and  no  connections  ?  Is  the  possibility 
that  he  may  do  so  a  factor  to  be  taken  into  consideration  ?  Now, 
when  all  trades  and  businesses  are  open  to  everybody  alike,  it  is 
not  very  easy  to  appreciate  the  injury  to  the  public  resulting  from 
the  withdrawal  of  one  individual.  When  Lord  Kenyon  was 
pressed  with  an  argument  as  to  the  injury  to  the  public  in 
Thetford  that  would  result  from  denying  them  the  services  of  a 
particular  s^nrgeon,  he  answered  that  the  public  were  not  likely  to 
be  injured  by  an  agreement  of  this  kind.  "  Every  other  person," 
he  added,  "  is  at  liberty  to  practise  as  a  surgeon  in  this  town. " 
Davis  V.  Mason,  5  T.  E.  118;  2  E.  R.  562.  Then  I  cannot  help 
thinking  that  there  is  a  good  deal  of  common  sense  in  the  way  in 
which  Lord  Campbell  looked  at  this  question.  A  retired  partner 
in  the  canvassing  trade  of  a  publishing  lousiness,  being  under  a 
restrictive  covenant,  claimed  the  right  to  disseminate  his  publica- 
tions within  the  area  of  restriction.  He  appealed  to  public  policy. 
"  It  is  clear, "  said  Lord  Campbell,  "  there  would  be  evil  if  the  law 
justified  such  a  breach  of  contract;  but  it  is  by  no  means  clear  there 
would  be  any  compensating  good  to  the  public  from  the  publications 
intended  by  the  defendant  to  be  so  made  in  violation  of  his  promise 
to  the  plaintiff:"  Tallis  v.  Tallis,  1  E.  &  B.  891,  418;  22  L.  J. 
Q.  B.  185.  That,  of  course,  is  not  decisive  in  itself.  It  is  an  ele- 
ment for  consideration  of  more  or  less  weight  according  to 
[*  568]  circunastances.  *But  Lord  Campbell's  observation  serves 
to  bring  into  contrast  the  two  principles  which  have  to  be  ad- 
justed in  all  these  cases, —  freedom  of  trade  and  freedom  of  contract. 
Sir  Edward  Fry's  view  was  that  the  cases  in  wliich  an   wa- 
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limited  prohibition  ha.s  been  spoken  of  a.s  void  relate  only  to 
cirrumstanees  in  which  .such  a  prohibition  has  been  unreasonable. 
Lord  BoAVEN  cites  this  passage,  and  meets  it  with  the  following 
(piestion  :  "  Is  it  not  a  truer  view  that  the  Courts  liave  never,  as  a 
rule,  even  entered  on  the  consideration  of  the  circumstances  of  any 
particular  case  where  the  prohibition  has  been  unlimited  as  to 
area  ?"  That  question  seems  to  go  to  the  root  of  the  matter.  May 
I  venture  to  put  it  to  the  proof  ?  Since  the  date  of  Mitchel  v. 
lieyiiolds  how  many  cases  have  there  been  in  which  a  general  pro- 
hibition has  come  before  a  Court  of  common  law  for  discussion  or 
decision  ?  So  far  as  I  can  discover  there  are  two,  and  two  only,  — 
Ward  V.  Byrne  and  Hinde  v.  Gray.'  In  Hindc  v.  Grmj  the  point 
was  disposed  of  during  the  argument,  on  the  presiding  Judge 
observing  that  the  particular  covenant  under  consideration  had 
been  held  invalid  in  W<ird  v.  Byrne.  That  observation  was 
repeated  in  the  judgment,  and  nothing  more  was  said.  The  cove- 
nant in  question  there  was  as  little  reasonable,  though  perhaps  not 
quite  so  al)surd,  as  the  covenant  in  Ward  v.  Byrne.  Hinde  v. 
Gray,  therefore,  does  not  help  one  much.  There  remains  the  case 
of  Ward  v.  Byrne.  In  that  case  an  unlimited  restraint  was  im- 
posed on  a  coal  merchant's  clerk.  When  once  he  left  his  master's 
employment  he  was  not  for  nine  months  to  earn  his  daily  bread 
anywhere  as  a  coal  merchant  or  a  coal  merchant's  clerk,  or  in  any 
capacity  .connected  with  the  business  of  a  coal  merchant,  —  an 
absurd  and  unreasonable  stipulation,  if  ever  there  was  one.  The 
only  wonder  is,  that  when  the  case  first  came  before  the  Court  on 
an  argument  as  to  the  construction  of  the  covenant,  the  vice  of  the 
contract  passed  unnoticed.  Afterwards  there  was  a  motion  in 
arrest  of  judgment  on  the  ground  that  the  covenant  was  void. 
How  was  that  application  dealt  with  ?  Did  the  Court  abstain  from 
entering  on  the  consideration  of  the  particular  circum- 
stances? Why,  *the  main,  if  not  the  only,  ground  of  [*  569] 
iibjection  was  the  unrensonnbleness  of  such  a  restriction 
in  the  particular  circumstances  of  the  ca.se.  "  This  restriction, " 
observes  the  Chief  Bakox,  "  extends  to  all  parts  of  England,  and 
to  every  species  of  engagement  by  wliidi  tliis  ]>erson  during  that 
time  could  gain  a  liveliliood  by  his  trade.  What  protection  coulil 
the  plaintiff  require  to  sucli  an  extent  as  this  ?  Can  it  be  supposed 
that  the  plaintiff's  trade  could  be  prejudiced  by  this  man's  entering 
into  the  service  of  a  coal  merchant  in  Scotland?     Tlie  obligation 
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which  the  defendant  undertakes  by  his  Ixjud  is  tliat  he  shall 
neither  he  nor  serve  a  coal  merchant  in  any  capacity  for  nine 
months.  That  goes  so  far  beyond  what  the  plaintiil'  could  requiie 
that  it  is  an  unreasonable  restriction:  it  is  void  on  l)oth  gromuLs. 
It  is  against  the  principles  and  policy  of  the  law  as  to  any 
restraints  on  trade  and  the  right  of  every  man  to  be  at  liberty  to 
struggle  for  his  own  existence  in  the  exercise  of  any  lawful  em- 
ployment; and  it  is  beyond  what  is  necessary  for  the  protection  of 
the  plaintiff  or  what  the  justice  of  the  case  demands.  "  Nothing 
can  be  plainer  than  the  view  of  the  Chief  Baron  :  all  restraints  of 
trade,  if  there  is  nothing  more,  are  regarded  with  disfavour  by  the 
law ;  this  restraint  is  unnecessary  and  unreasonable.  The  judg- 
ment of  Parke,  B. ,  is,  I  think,  substantially  to  the  same  effect; 
but  it  is  so  important  that  I  shall  reserve  it  for  separate  considera- 
tion presently.  GuRNEY,  B. ,  followed  the  same  line  of  argument. 
"  Wliat  is  there, "  he  asks,  "  in  the  trade  of  a  coal  merchant  in 
London  whose  interests  could  be  injured  by  any  person  setting  up 
as  a  coal  merchant  or  assisting  another  person  in  that  trade  at 
Exeter  or  York  ?  "  All  these  considerations,  it  will  be  observed, 
were  wholly  beside  the  point  if  there  was  in  force  a  simple  nile  to 
the  effect  that  the  Court  has  .  nothing  whatever  to  do  with  the 
reasonableness  of  the  transaction  in  the  case  of  general  restraints. 

There  is  no  higher  authority  upon  this  subject  in  modern  times 
than  TiXDAL,  C.  J.  He  had  more  to  do  with  moulding  the  law  on 
this  head  and  bringing  it  into  harmony  with  common  sense  than 
all  the  Judges  since  Lord  Macclesfield's  time  put  together. 
You  will   hardly  find   any  judgment   in   reference  to  restraint  t^f 

trade  delivered  by  any  Court  in  England  or  America 
[*  570]    *  during  the  last  sixty  years  in  which  some  passage  is  not 

cited  from  some  judgment  of  Tixdal,  C.  J.  In  Horner  v. 
Graves,  Tindal,  C.  J. ,  delivered  the  considered  judgment  of  the 
Court.  In  the  course  of  it  he  had  occasion  to  refer  to  the  passage 
in  Mitchel  v.  Beynolds,  which  is  supposed  to  be  the  origin,  or  at 
least  the  earliest  embodiment  of  the  doctrine,  that  a  different 
y)rinciple  applies  to  general  restraints  and  partial  restraints. 
"  Parker,  C.  J. , "  he  observes,  "  says  a  '  restraint  to  carry  on  a 
trade  throughout  the  kingdom  must  be  void ;  a  restraint  to  carry 
it  on  within  a  particular  place  is  good; '  which  are  rather  instances 
and  examples  than  limits  of  the  application  of  the  rule,  which  can 
onlv  be  at  last,  what  is  a  reasonable  restraint  with  reference  t  - 
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the  particular  case.  "  It  is  quite  true  tliat  Horner  v.  Graves  was  a 
case  of  partial  restraint;  but  here  we  have  Tindal,  C.  J.,  dealing 
witli  the  case  of  a  general  restraint  as  well  as  the  case  of  a  partial 
restraint.  With  l)oth  cases  pointedly  before  him,  and  in  reference 
to  the  one  as  well  as  to  the  other,  he  says  that  the  only  rule  is, 
what  is  a  reasonable  restraint  with  reference  to  the  particular  case. 
I  do  not  find  that  this  passage  has  ever  been  questioned,  nor  is 
there  in  the  books,  so  far  as  I  can  discover,  any  authority  conflict- 
ing with  it,  except  the  judgment  of  Lord  Bowen  in  the  present 
case.  It  may,  perhaps,  be  objected  that  passages  are  to  be  found 
in  the  judgments  of  Tindal,  C.  J.,  as  well  as  in  the  judgments  of 
other  Judges,  in  which  it  is  said  that  general  restraints  are  void 
without  adverting  to  any  reason  for  their  invalidity.  That,  no 
doubt,  is  so,  and,  indeed,  in  tliis  very  judgment  there  is  such  a 
passage.  But  is  it  not  fair  to  conclude  that  Tindal,  C.  J. ,  thought 
general  restraints  bad,  not  because  there  was  an  arbitrary  law  to 
that  effect, —  a  hard-and-fast  rule  which  Judges  had  learned  by 
rote,  and  the  origin  of  which  it  was  forbidden  to  explore,  —  but 
because  he  took  a  general  restraint  to  be  an  example,  a  typical 
example  if  you  will,  of  an  unreasonable  contract?  It  does  not 
seem  to  me  to  affect  the  question  in  the  very  least  how  often  the 
dictum  may  be  found  repeated,  if,  on  the  one  hand,  it  is  not 
accompanied  by  any  reason  or  explanation,  and,  on  the  other,  it 
appears  without  any  authoritative  statement  that  the  prop- 
osition had  become  a  *rule  which  was  neither  to  be  [*  571] 
questioned  nor  explained.  It  is  merely  a  dichim  after  all, 
because  there  is  no  reported  case,  except,  perha})S,  Ward  v.  Bi/rne, 
in  wliieh  it  could  have  had  any  bearing  upon  the  decision.  Cer- 
tainly it  is  no  wonder  that  Judges  of  former  times  did  not  foresee 
tliat  the  discoveries  of  science  and  the  practical  results  of  those 
discoveries  might  in  time  prove  general  restraints  in  some  cases  to 
be  perfectly  reasonable.  When  that  time  came  it  was  only  a  legiti- 
mate development  —  it  was  hardly  even  an  extension  —  of  the 
principle  on  which  exceptions  were  first  allowed  to  admit  un- 
limited restraints  into  the  class  of  allowable  exceptions  to  the 
general  rule. 

I  would  now  turn  to  the  judgment  of  Parke,  B.  ,  in  tlie  case  of 
Wnrd  \.  Byrne,  which  was  decided  in  1839,  eight  years  after  the 
decision  in  Homer  v.  Gravest.  Tlie  learned  Judge  l)egins  by 
stating  the   circumstances  of    the  case,   and  tlie  leading  principle 
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laid  down  in  Mitckel  v.  Reynolds,  that  the  public  have  an  interest 
in  every  person  carrying  on  hi.s  trade  freely.  Then  he  cites  as  a 
guide  for  himself  the  words  of  Tindal,  C.  J.,  in  a  case  of  limited 
restraint,  the  very  thing  for  which  Lord  Langdale  is  so  much 
blamed.  He  could  not,  he  said,  express  the  rule  more  clearly  than 
it  had  been  done  by  Tindal,  C.  J. ,  in  Hitchcock  v.  Cul-er,  6  A.  & 
E.  438,  where  he  says :  "  We  agree  in  the  general  principle  adopted 
by  the  Court  of  Queen's  Bench,  that  where  the  restraint  of  a  party 
from  carrying  on  a  trade  is  larger  and  wider  than  the  protection 
of  the  party  with  whom  the  contract  is  made  can  possiljly  require, 
such  restraint  must  be  considered  as  unreasonable  in  law,  and  tlie 
contract  wdiich  would  enforce  it  must  be  therefore  void. "  Oddly 
enough,  that  is  a  reproduction  of  the  very  passage  which  Lord 
Langdale  selected  as  his  guide ;  only  he  took  it  from  Horner  v. 
Graves  directly;  Paeke,  B. ,  took  it  from  the  judgment  on  appeal 
in  Hitchcock  v.  Coker.  There  it  is  attributed  to  Lord  Denman, 
who  does  no  more  than  quote  the  passage  which  Lord  Langdale 
cites  from  Horner  v.  Graves.  Then  Parke,  B.  ,  observes,  and  he 
repeats  the  observation  more  than  once,  that  there  is  no  authority 

in  favour  of  the  position  that  there  can  be  a  general 
[*  572]    restriction  limited  only  as  to  time.     *He  might,  I  think, 

have  said  with  equal  truth,  that  there  was  no  case  since 
Mitchel  V.  Reynolds  in  which  the  question  had  come  before  the 
Court  for  consideration.  In  conclusion  he  says  :  "  This  case  falls 
within  the  rvde  laid  down  by  Tindal,  C.  J.,  viz.,  that  this  is  a 
general  prohibition  from  canying  on  trade  which  is  more  extensive 
than  the  interests  of  the  party  with  whom  the  contract  is  made 
can  possibly  require.  On  that  ground  I  think  the  judgment  ought 
to  be  arrested. "  What  did  Parke,  B.  ,  mean  there  by  the  rule  laid 
down  by  Tindal,  C.  J.  ?  There  is  no  rule  to  be  found  laid  down 
by  Tindal,  C.  J. ,  in  those  words  or  to  that  effect  except  in  the 
passage  I  have  cited  from  Horner  v.  Graves.  Parke,  B.  ,  may  have 
been  referring  to  Horner  v.  Graves,  or  he  may  have  been  referring 
to  some  opinion  well  known  to  him,  though  it  is  not  to  be  found  in 
any  reported  judgment.  In  either  case  that  would  be  a  strong 
confirmation  of  the  argument  I  am  endeavouring  to  present  to  your 
Lordships.  But  the  argument  seems  to  me  to  be  irresistible  if 
Parke,  B.  ,  thought  that  the  rule  as  he  expressed  it,  and  as  applied 
to  a  case  of  general  pr()hi1)ition,  was  fairly  to  be  deduced  from  a 
similar  rule  laid  down  in  a  case  of  partial  restraint. 
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With  regard  to  Lord  Laxgdale's  judgment  in  Whittaker  v. 
Howe,  3  Beav.  383,  I  have  some  difficulty  in  understanding  what 
the  objection  to  it  is,  even  on  the  view  which  Lord  Bowen  takes 
in  reference  to  partial  and  general  restraints,  unless  his  view  was, 
as  one  passage  in  his  judgment  which  has  already  been  cited,  seems 
to  indicate,  that  a  restraint  limited  to  England  is  to  be  considered 
as  a  general  restraint  now-a-days  when  England  is  only  part  of  the 
United  Kingdom  as  much  as  it  was  when  the  three  kingdoms  were 
separate. 

I  cannot  think  that  JUiiUal-er  v.  Howe  requires  much  explana- 
tion. There  is  a  homely  proverb  current  in  my  part  of  the  country 
which  says  you  may  not  "  sell  the  cow  and  sup  the  milk. "  That 
is  just  what  Mr.  Howe  tried  to  do.  He  was  a  solicitor  in  large 
practice.  He  sold  his  business  for  a  good  round  sum  to  two 
younger  practitioners,  and  covenanted  not  to  practise  on 
his  own  account  in  England  or  Scotland.  In  order  *to  [*  573] 
hold  the  business  together  his  name  was  kept  in  the  firm 
and  he  remained  in  tiie  office,  drawing  a  handsome  salary.  Then 
there  was  a  quarrel ;  and  he  caiTied  off  surreptitiously  all  the 
papers  he  could  lay  his  hands  on ;  he  set  up  in  the  immediate 
neighliourhood ;  and  he  tried  to  steal  the  business  he  had  sold. 
His  defence  was  that  a  covenant  so  wide  was  against  public  policy. 
But  it  did  not  occur  to  him  to  return  the  price  :  that  he  kept  in  his 
pocket.  Lord  Langdale  thought  the  public  would  not  greatly 
suffer  if  Mr.  Howe  withdrew  for  a  time  from  the  ranks  of  an 
honourable  profession.  I  cannot  think  he  was  very  wrong.  It 
seems  almost  absurd  to  talk  of  public  policy  in  connection  with 
such  a  case.  It  is  a  public  scandal  when  the  law  is  forced  to 
uphold  a  dishonest  act :  would  the  public  find  suitable  compensa- 
tion in  the  privilege  of  employing  an  unprincipled  lawyer  practis- 
ing in  violation  of  his  solemn  engagement?  And  it  must  be  borne 
in  mind  that  the  firm  remained,  though  one  member  retired  into 
private  life.  Lord  Langdale  held,  on  the  evidence  before  him, 
that  the  restraint  was  not  unreasonable,  although  it  extended  to 
the  whole  of  England  and  Scotland.  Whether  he  was  right  or 
wrong  in  that  view  it  is  impossible  to  say  without  kntnving  wliat 
the  evidence  was.  Undoubtedly  some  solicitors  have  cones}ion- 
dents  in  almost  every  business  centre  in  the  kingdom.  At  any 
rate,  that  particular  point  does  not  seem  to  have  been  contested  in 
t::8   argument,   and   it  lay  on  the  defendant  to  prove  the  area  of 
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restriction  imreasonalde.  I  venture  to  think  that  the  decision  in 
Whittaler  v.  Howe  was  right.  And,  further,  whether  the  restraint 
in  that  case  ouglit  to  be  regarded  as  general  or  as  partial,  I  think 
the  decision  was  in  accord  with  the  opinions  of  Tindal,  C.  J.,  and 
Parke,  B.  Nor  can  I,  with  all  deference  to  Patteson,  J. ,  under- 
stand how  anybody  could  suppose  that  Whittaker  v.  Howe,  in 
which  the  restraint  was  held  to  be  reasonable,  conflicts  with  Ward 
v.  Byrne,  where  the  restraint  was  plainly  unreasonal)le  and  held  to 
be  so. 

Now,  in  the  present  case  it  was  hardly  disputed  that  the 
restraint  was  reasonable,  having  regard  to  the  interests  of  the 
parties  at  the  time  when  the  transaction  was  entered  into. 
[*  574]  It  *  enabled  Mr.  Nordenfelt  to  obtain  the  full  value  of 
what  he  had  to  sell ;  without  it  the  purchasers  could  not 
have  been  protected  in  the  possession  of  what  they  wished  to  buy. 
Was  it  reasonable  in  the  interests  of  the  public  ?  It  can  hardly  be 
injurious  to  the  public,  that  is,  the  British  public,  to  prevent  a 
person  from  carrying  on  a  trade  in  weapons  of  war  abroad.  But 
apart  from  that  special  feature  in  the  present  case,  how  can  the 
public  be  injured  by  the  transfer  of  a  business  from  one  hand  to 
another?  If  a  business  is  profitable  there  will  be  no  lack  of 
persons  ready  to  cany  it  on.  In  this  particular  case  the  purchasers 
brought  in  fresh  capital,  and  had  at  least  the  opportunity  of 
retaining  Mr.  Nordenfelt's  services.  But  then  it  was  said  there  is 
another  way  in  which  the  public  may  be  injured.  Mr.  Nordenfelt 
has  "  committed  industrial  suicide, "  and  as  he  can  no  longer  earn 
his  living  at  the  trade  which  he  has  made  peculiarly  his  own,  he 
may  be  brought  to  want  and  become  a  burden  to  the  public.  My 
Lords,  this  seems  to  me  to  be  very  far-fetched.  Mr.  Nordenfelt 
received  over  £200,000  for  what  he  sold.  He  may  have  got  rid  of 
the  money.  I  do  not  know  how  that  is.  But  even  so,  I  would 
answer  the  argument  in  the  words  of  Tindal,  C.  J.  :  "  If  the  con- 
tract is  a  reasonable  one  at  the  time  it  is  entered  into  we  are  not 
bound  to  look  out  for  improbable  and  extravagant  contingencies  in 
order  to  make  it  void. "     R'lvnic  v.  Irvine,  7  Man.  &  G.  at  p.  976. 

My  Lords,  for  the  reasons  I  have  given,  I  think  the  only  true 
test  in  all  cases,  whether  of  partial  or  general  restraint,  is  the  test 
proposed  by  Tindal,  C.  J.  :  AVliat  is  a  reasonable  restraint  with 
reference  to  the  particular  case  ?  I  think  that  the  restraint  in  t]  e 
I  resent  case  is  reasonable  in  every  point  of  view,  and  therefore  I 
agree  that  the  appeal  should  be  dismissed. 
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Lord  MOKRIS :  — 

My  Lords,  I  entirely  concur  in  the  judgment  and  the  reasons  for 
it  given  by  the  Lord  Chancellor.  But  I  desire  to  express  my 
opinion  that,  without  going  thr(nigh  the  numerous  cases  which 
have  been  so  exhaustively  dealt  with  in  the  Court  of  Appeal  and 
by  your  Lordships,  the  weight  of  authority  up  to  tlie  pres- 
ent time  is  with  the  proposition  that  general  restraints  *of  [*  575] 
trade  were  necessarily  void.  It  appears,  however,  to  me 
that  the  time  for  a  new  departure  has  arisen,  and  that  it  should  be 
now  authoritatively  decided  that  there  should  be  no  difference  in 
the  legal  considerations  wdiich  would  invalidate  an  agreement 
whether  in  general  or  partial  restraint  of  trading.  These  consider- 
ations, I  consider,  are  whether  the  restraint  is  reasonable  and  is 
n<it  against  the  public  interest.  In  olden  times  all  restraints  of 
trading  were  considered  prima  facie  void.  An  exception  was 
introduced  when  the  agreement  to  restrain  from  trading  was  only 
from  trading  in  a  particular  place  and  upon  reasonable  considera- 
tion, leaving  still  invalid  agreements  to  restrain  trading  at  all. 
Such  a  general  restraint  was  in  the  then  state  of  things  considered 
to  be  of  no  benefit  even  to  the  covenantee  himself;  but  we  have 
now  reached  a  period  when  it  may  be  said  that  science  and  inven- 
tion have  almost  annihilated  both  time  and  space.  Consequently 
there  should  no  longer  exist  any  cast-iron  rule  making  void  any 
agreement  not  to  carry  on  a  trade  anywhere.  The  generality  of 
time  or  space  must  always  be  a  most  important  factor  in  the  con- 
sideration of  reasonableness,  though  not  per  se  a  decisive  test.  If 
the  consideration  of  reasonableness  or  of  public  interest  is  the  rule, 
the  appellant  in  my  opinion  has  no  case.  The  portion  of  his 
business  which  consisted  of  manufacturing  guns  and  gunpowder 
explosives  was  one  which  would  almost  altogether  be  with  govern- 
ments, foreign  as  well  as  at  home,  and  wherever  carried  on  would 
necessarily  be  in  injurious  competition  with  the  respondents ;  nor 
does  the  substitution  of  a  company  for  the  appellant  in  the  manu- 
facture of  guns  and  ammunition  appear  to  me  to  injuriously  ati'ect 
the  public  interest. 

Order  appealed  from  afHrmed  and  appeal  dismissed. 

Lords'  Journals,  31st  July,  1894. 
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ENGLISH   NOTES. 

A  covenant  or  agreement  is  a  restraint  on  trade  when  it  produces 
any  of  the  following  results  :  — 

First.  Where  it  prevents  a  jiarty  frcin  comjieting  witli  anotlier.  Tlio 
law  on  this  point  is  thoroughly  discussed  in  the  three  principal  cases. 
The  tabular  statement  of  cases  contained  in  Pollock's  Principles  oi 
Contracts,  6th  edition,  pp.  345-347,  showing  what  restrictions  in  dif- 
ferent kinds  of  business  have  been  held  reasonable  or  otherwise,  may 
also  be  referred  to. 

It  may  be  sufficient  here  to  note  the  following  pcjints  not  brought  out 
in  the  principal  cases.  A  covenant  or  agreement  not  to  carry  on  any 
business  whatsoever  is  unreasonable,  however  limited  the  time  or  space 
may  be.  Baker  v.  Hedgecock  (1888),  39  Ch.  D.  520,  57  L.  J.  Ch.  889, 
59  L.  T.  361,  36  W.  K.  840.  So  is  a  restrictive  covenant  whereby  the 
covenantee  is  the  sole  judge  of  determining  whether  a  new  business  set 
uj)  by  the  covenantor  competes  with  his  own  or  not.  Perls  v.  SaaJfeld 
1892,  2  Ch.  149,  61  L.  J.  Ch.  409,  66  L.  T.  666,  40  W.  R.  548.  A 
limit  of  time  has  been  held  not  necessary  to  make  a  restraint  of  trade 
reasonable.  Hitchcock  v.  Coker  (1837),  6  Ad.  &  El.  438;  Wallis  v. 
Day  (1837),  2  M.  &  W.  273;  Mumford  v.  Geihhuj  (1859),  7  C.  B. 
(N.  S.)  305,  29  L.  J.  C.  P.  105,  1  L.  T.  64,  8  W.  R.  187;  Harms  v- 
Parsons  (1863),  33  Keav.  328,  35  L.  J.  Ch.  247,  7  L.  T.  815,  11  W. 
R.  250;  Catt  v.  Tourle  (1869),  L.  R.,  4  Ch.  654,  38  L.  J.  Ch.  665,  21 
L.  T.  188;  Leather  Cloth  Company  v.  Lorsrynt  (1869),  L.  R.,  9  Eq. 
345,  39  L.  J.  Ch.  86,  21  L.  T.  661.  18  W.  R.  572;  Mayx.  (JNeill 
(1875),  44  L.  J.  Ch.  660;  Davey  v.  Shannon  (1879),  14  Ex.  D.  81.  48 
L.  J.  Ex.  459,  40  L.  T.  628,  27  W.  R.  599;  Mills  v.  Dunham,  1891, 
1  Ch.  576,  60  L.  J.  Ch.  362,  64  L.  T.  712,  39  W.  R.  289.  Some  limit 
of  space  is  generally  assumed  to  be  necessary;  but  in  every  case  the 
criterion  is  the  protection   of  the  covenantee. 

Secondly.  When  the  agreement  prevents  the  divulgence  of  a  trade 
secret.  This  is  not  within  "  the  principle  or  the  mischief  of  restraints 
of  trade."     Leather  Cloth  Company  v.  Lorsont,  supra. 

Thirdly.  When  the  agreement  refers  to  the  manner  of  carrying  on 
the  trade.  If  the  agreement  deprives  each  party  of  the  control  of 
his  business,  it  is  bad.  For  instance,  an  agreement  between  master 
manufacturers  to  regulate  the  discipline  and  management  of  their 
establishment,  the  hours  of  work,  wages,  &c.,  by  a  vote  of  the  majority. 
Hilton  V.  Eckersley  (1855-6),  6  El.  &  F>1.  47,  66,  25  L.  J.  Q.  B.  199. 
So  an  agreement  between  A.,  B.,  C,  and  D.,  &c.,  that  if  that  member 
of  the  body  to  whom  a  business  is  assigned  is  not  emjjloyed  by  strai.- 
gers  to  the  contract,  the  others  will  refuse  to  accept.      Collins  v.  Lock" 
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(1879),  4  App.  Cfis.  674,  688,  48  L.  J.  P.  .C.  68,  41  L.  T.  392,  28  W. 
R.  189.  So  an  agreement  between  members  of  a  trade  society  nut  to 
empjoy  a  person  who  lias  been  dismissed  by  one  of  tHem,  is  bad.  M'ni- 
eral  Water  Bottle,  &c.  Society  v.  Booth  (1887),  36  Ch.  D.  465,  57  L. 
T.  573,  36  W.  R.  274. 

AMERICAN  NOTES. 

There  has  been  a  marked  tendency  in  the  recent  American  adjudications,  as 
well  as  in  tlie  English,  to  modify  the  ancient  strictness  on  this  subject,  and  to 
decline  to  lay  down  any  definite  and  general  rule,  but  to  measure  each  case  by 
the  circumstances,  and  to  support  such  an  agreement  in  restraint  of  trade  as 
is  reasonable  and  necessary. 

Now,  as  formerly,  an  agreement  uidimited  as  to  both  time  and  space,  and 
in  total  and  general  restraint  of  trade,  is  void,  for  it  is  against  public  policy 
to  allow  a  citizen  to  disable  himself  from  ever  again  carrying  on  liis  trade  or 
occupation  in  any  place  in  the  country  where  he  resides,  —  as  au  agreement 
that  he  will  never  carry  on,  or  be  concerned  in,  the  business  of  an  iron- 
founder,  Alger  v.  Thacher,  19  Pickering  (Mass.),  51 ;  81  Am.  Dec.  119  ;  or  that 
he  will  never  be  interested  in  any  part  of  the  United  States  in  manufacturing 
dagiierreotype  materials.  Dean  v.  Emerson,  102  Massachusetts,  480.  See  also 
Keelerv.  Taylor,  53  Pennsylvania  State,  4(J7 ;  91  Am.  Dec.  221 ;  Lanf/e  v.  Werk, 
2  Ohio  State,  519  ;  Wright  v.  Ryder,  36  California,  312 ;  95  Am.  Dec.  186 ; 
Long  V.  Towl,  42  Missouri,  545  ;  97  Am.  Dec.  355 ;  Berlin  Woi-ks  v.  Perry,  71 
Wisconsin,  495;  5  Am.  St.  Rep.  236;  Peltz  v.  Eckole,  62  Missouri,  171. 

A  contract  limited  as  to  space,  but  unlimited  in  time,  is  not  illegal,  and 
may  continue  for  the  life  of  the  party  restrained,  —  as  an  agreement  of  a 
miller  not  to  carry  on  same  business  within  thirty  nules  of  JNIarion,  Indiana, 
Bowser  v.  Bliss,  7  Blackford  (Indiana),  314 ;  43  Am.  Dec.  93  ;  or  of  a  physician 
not  to  practise  in  a  certain  town  witlun  a  certain  distance  of  the  other  party, 
Cook  V.  Johnson,  47  Connecticut,  175;  36  Am.  Rep.  64;  or  of  a  lawyer  not  to 
practise  in  a  certain  town.  Smalley  v.  Greene,  52  Iowa,  241 ;  35  Am.  Rep.  267. 
See  also  Angierv.  Webber,  14  Allen  (Mass.),  211  ;  92  Am.  Dec.  748;  Pike  v. 
Thomas,  4  Bibb  (Kentucky),  486 ;  7  Am.  Dec.  741  ;  Webster  v.  Buss,  61  New 
Hampshire,  40  ;  60  Am.  Rep.  317,  citini;-  the  first  two  principal  cases  ;  Hubbard 
V.  Miller,  27  Michigan,  15 ;  Curtis  v.  Gokey,  68  New  York,  300.  See  also  other 
cases  cited  in  Lawson  on  Contracts,  §  326,  and  French  v.  Parker,  16  Rhoile 
bsland,  219  ;  27  Am.  St.  Rep.  733.  Tn  the  earlier  American  cases  it  was  consid- 
ered that  a  contract  never  to  carry  on  a  particidar  business  in  a  certain  State 
was  void,  Chappell  v.  Brnckiray,  21  Wendell,  157;  Taylor  v.  Blanchard,  13 
Allen  (Mass.),  370  ;  but  it  is  now  held  to  the  contrary,  as  in  Oregon  St.  Nar. 
Co.v.  Winsor,'2()  Wallace  (U.  S.  Supr.  Ct.),  64,  where  an  agreement  not  to  run 
a  steamboat  on  any  waters  in  California  was  held  valid  ;  and  so  in  Heal  v.  ('/la.o . 
31  iVIichigan,  490,  of  a  contract  not  to  carry  on  a  publishing  business  in  Miclp- 
gan  ;  and  so  in  Diamond  Match  Co.  v.  Ropber,  106  New  York,  473;  fiO  Aii>. 
Rep.  464,  where  an  agreement  nor  (o  nianuraeture  matches  for  ninety-nine 
years  in  any  of  the  Uniteil  States  or  lerrilories, except  Nevada  and  Montana, 
was  sustained. 
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But  if  the  party  contracts  for  restraint  in  respect  to  a  duty  which  he  owes 
to  the  public,  although  in  a  limited  space,  equity  will  not  enforce  it,  —  as 
where  a  gas  company,  incorporated  and  under  contract  to  supply  a  city,  agreed 
to  abandon  its  i-ight  for  one  hundred  years  in  a  particular  part  of  the  city  to 
another  company.  See  New  Orleans  G.  Co.  v.  Louisiana  Liyht  Co.,  115  United 
States,  650;  Commercial  U.  Tel.  Co.  v.  N.  E.  Tel.  Co.,  61  Vermont,  241 ;  15 
Am.  St.  Rep.  893  (restricting  use  of  telephone)  ;  Texas  S.  Oil  Co.  v.  Adone,  8.3 
Texas,  650;  29  Am.  St.  Rep.  690;  Vulcan  Powder  Co.  v.  Hercides  P.  Co.,  96 
California.  510;  ;J1  Am.  St.  Rep.  242. 

A  contract  by  a  barber,  who  had  no  shop  nor  good-will  to  sell,  to  work  for 
another  exclusively  in  a  certain  town  is  invalid.  Carroll  v.  Gile>i,  30  South 
Carolina,  412 ;  4  Lawyers'  Rep.  Annotated,  154,  The  Court  seemed  to  limit 
tiie  applicability  of  restrictive  agreements  to  cases  of  accompanying  sales,  and 
to  deny  their  application  to  cases  of  the  mere  exercise  of  a  trade,  especially  of 
an  unscientific  one. 

But  a  contract  limited  as  to  time  but  unlimited  as  to  territory  is  void,  —  as 
on  the  sale  of  a  stock  of  goods  and  a  lease,  an  engagement  not  to  I'e-engage  in 
that  business  for  five  years.  Wiley  v.  Baumgardner,  97  Indiana,  66 ;  49  Am.  Rep- 
427  ;  Mossop  v.  Mason,  18  Grant  Ch.  (Upper  Canada),  453  ;  Saratoga  Co.  Bank  v.. 
King,  44  New  York,  87  ;  Callahan  v.  Donnolly,  45  California,  152  ;  13  Am.  Rep. 
172,  and  note  173 ;  Bishop  v.  Palmer,  146  Massachusetts,  469 ;  4  Am.  St.  Rep.  339 ; 
GamewellF.  A.  Tel.  Co.  v.  Crane,  160  Massachusetts,  50  ;  39  Am.  St.  Rep.  458. 

A  reasonable  limit  both  as  to  time  and  space  will  always  suffice  to  uphold 
the  restrictive  agreement, — as  not  to  engage  in  casting  iron  within  sixty 
miles  of  Calais  for  ten  years.  Whitney  v,  Slayton,  40  Maine,  231 ;  or  on  the 
sale  of  a  stock  of  goods  and  tlie  good-will,  not  to  re-engage  in  that  business  in 
that  village  for  five  years,  Washburn  v.  Dosch,  68  Wisconsin,  436  ;  60  Am.  Rep. 
873;  Newell  v.  Meyendorff,  9  Montana,  254;  18  Am.  St.  Rep.  738;  Nat.  Ben. 
Co.  V.  Union  Hospital  Co.,  45  Minnesota,  272;  11  Lawyei-s'  Rep.  Annotated, 
437.  But  the  limits  must  be  reasonable.  So  in  Western  Wooden  Ware  Ass'n 
V.  Starkey,  84  Michigan,  76  ;  11  Lawyers'  Rep.  Annotated,  503;  22  Am.  St. 
Rep.  686,  an  agreement  between  manufacturers  in  different  States,  one  agree- 
ing to  sell  to  the  other  and  not  to  re-engage  in  the  same  business  in  eight 
specified  States  for  five  years  thereafter,  nor  to  allow  the  premises  formerly 
occupied  by  him  in  the  business  to  be  used  for  that  purpose,  nor  to  seU  them 
to  be  so  occupied,  was  deemed  invalid,  as  against  public  policy,  because  it 
would  suppress  a  great  local  industry,  and  throw  many  people  out  of  em- 
ployment.    Citing  Wright  v.  Ryder,  36  California,  342;   95  Am.  Dec.  186. 

If  the  agreement  is  apparently  unlimited  as  to  time  and  space,  it  has  been 
held  that  to  effectuate  the  real  intention  of  the  parties  it  will  be  construed  so 
as  to  impose  only  a  reasonable  restraint  as  to  space,  and  not  such  a  general 
and  unlimited  restraint  as  to  be  void.  Thus  in  Hubbard  v.  Miller,  '21  Michi- 
gan, 15 ;  15  Am.  Rep.  153,  where  the  defendant  sold  to  plaintiff  his  business 
of  well-driving  at  G.,  and  in  consideration  thereof  agreed  "not  to  keep  well- 
drivers'  tools  or  fixtures,  and  not  to  engage  in  the  business  of  well-driving 
after  "  that  date,  this  was  construed  to  impose  a  restraint  upon  the  defendant 
within  such  limits  al>out  G   as  the  business  in  question  would  naturally  and 
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reasonably  embrace.     See  also  Moore.  cVc.  Co.  v.  7'oicer.-<,  lVc.  Co.,  87  Alabama. 
206;  13  Am.  St.  Rep.  23. 

But  the  contrary  was  held  of  a  contract  b}-  a  patentee  not  to  "  manufacture, 
sell,  or  cause  to  be  sold  any  sand-papering  machines  of  any  description." 
Berlin  Machine  Works  v.  Perry,  71  Wisconsin,  495. 

An  interesting  application  of  the  principle  in  question  was  made  in  Herre- 
shoffy.  Boutinenu,  17  Rhode  Island,  3;  33  Am.  St.  Rep.  S;!!) ;  8  Lawyers'  Kep. 
Annotated,  469,  where  an  agreement  by  a  teacher  with  his  employer  that  he 
would  not  for  a  year  after  the  end  of  his  service  at  Providence  teach  Frencii 
or  German,  nor  be  connected  with  any  teachers  thereof,  in  Rhode  Island,  was 
held  void,  not  because  the  restriction  "extends  through  the  State,  but  because 
it  extends  beyond  any  apparently  necessaiy  protection  which  the  complainant 
might  reasonably  require,  and  thus  without  benefiting  him,  it  oppresses  tlie 
respondent,  and  deprives  people  in  other  places  of  the  chance  which  might  1)6 
offered  them  to  learn  the  French  and  German  languages  of  the  respondent." 

The  most  interesting  and  authoritative  of  the  recent  American  decisions 
on  this  question  is  probably  Diamond  Match  Co.  v.  Roeber,  supra ;  and  the  fol- 
lowing passages  from  the  opinion  of  Ruger,  C.  J.,  may  be  found  valuable :  — 

"  The  case  in  the  Year  Books  went  against  all  contracts  in  restraint  of  trade, 
whether  limited  or  general.  The  other  cases,  prior  to  Mitchel  v.  Reynolds, 
sustained  contracts  for  a  particular  restraint,  upon  special  grounds,  and  by 
inference  decided  against  the  validity  of  general  restraints.  The  case  of 
Mitchel  V.  Reynolds  was  a  case  of  partial  restraint  and  the  contract  was 
sustained.  It  is  worthy  of  notice  that  most,  if  not  all,  the  English  cases 
which  assert  the  doctrine  that  all  contracts  in  general  restraint  of  trade  are 
void,  were  cases  where  the  contract  before  the  Court  was  limited  or  partial. 
The  same  is  generally  true  of  the  American  cases.  The  principal  cases  in 
this  State  are  of  that  character,  and  in  all  of  them  the  particular  contract 
before  the  Court  was  sustained." 

"  It  is  quite  obvious  that  some  of  these  reasons  are  much  less  forcible  now 
than  when  Mitchel  v.  Reynolds  was  decided.  Steam  and  electricit}'  have,  for 
the  purpose  of  trade  and  commerce,  almost  annihilated  distance,  and  the 
whole  world  is  now  a  mart  for  the  distribiition  of  the  products  of  industry. 
The  great  diffusion  of  wealth  and  the  restless  activity  of  mankind  striving  to 
better  their  condition,  has  greatly  enlarged  the  field  of  human  enterprise  and 
created  a  vast  number  of  new  industries,  which  give  scope  to  ingenuity  and 
employment  for  capital  and  labour.  The  laws  no  longer  favour  the  granting  of 
exclusive  privileges,  and  to  a  great  extent,  business  corporations  are  practi- 
cally partnerships  and  may  be  organized  by  any  persons  who  desire  to  unite 
their  capital  or  skill  in  business,  leaving  a  free  field  to  all  others  who  desire 
for  the  same  or  similar  purposes  to  clothe  themselves  with  a  corporate  char- 
acter. The  tendency  of  recent  adjudications  is  marked  in  the  direction  of 
relaxing  the  rigour  of  the  doctrine  that  all  contracts  in  general  restraint  of 
trade  are  void  irrespective  of  special  circumstances.  Indeed  it  lias  of  late 
been  denied  that  a  hard  and  fast  rule  of  that  kind  has  ever  been  tlie  law  of 
England.  Rousillon  v.  Rousillon,  14  Ch.  Div.  351.  The  law  has  for  centuries 
permitted  contracts  in  partial  restraint  of  trade,  when  reasonable  ;  and  in 
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Horner  v.  Graves,  7  Bing.  735,  Chief  Justice  Tindal  con,sidei-ed  a  true  test 
to  be  '  whether  the  restraint  is  such  only  as  to  afford  a  fair  protection  to  the 
interests  of  the  party  in  favour  of  whom  it  is  given,  and  not  so  large  as  to  inter- 
fere with  the  interests  of  the  public'  \V'hen  the  restraint  is  general,  but 
at  the  same  time  is  co-extensive  only  with  the  interest  to  be  protected,  and 
with  the  benefit  meant  to  be  conferred,  there  seems  to  be  no  good  leason  why, 
as  lietween  the  parties,  the  contract  is  not  as  I'easonable  as  when  the  interest 
is  partial  and  there  is  a  partial  corresponding  restraint.  And  is  there  any 
real  public  interest  which  necessarily  condemns  the  one  and  not  the  other  V 
It  is  an  encouragement  to  industry  and  to  enterprise  in  building  up  a  trade, 
that  a  man  shall  be  allowed  to  sell  the  good-will  of  the  business  and  the  fruits 
of  his  industry  upon  tlie  best  terms  he  can  obtain.  If  his  business  extends 
over  a  continent,  does  public  policy  forbid  his  accompanying  the  sale  with  a 
stipulation  for  restraint  co-extensive  with  the  business  which  he  sells?  If 
such  a  contract  is  permitted,  is  the  seller  any  more  likely  to  become  a  burden 
on  the  public  than  the  man  who  having  built  up  a  local  trade  only  sells  it, 
binding  himself  not  to  carry  it  on  in  the  locality  V  Are  the  opportunities  for 
employment  and  for  the  exercise  of  useful  talents  so  shut  up  and  hemmed  in 
that  the  public  is  likely  to  lose  a  useful  member  of  societ}-  in  the  one  case  and 
not  in  the  other  ?  Indeed  what  public  policy  requires  is  often  a  vague  and 
difficult  inquiry.  It  is  clear  that  pul)lic  policy  and  the  interests  of  society 
favour  the  utmost  freedom  of  contract,  within  the  law,  and  require  that  busi- 
ness transactions  should  not  be  trammelled  by  unnecessary  restrictions." 

"  In  the  present  state  of  the  authorities  we  think  it  cannot  be  said  that  the 
early  doctrine  that  conti-acts  in  general  restraint  of  trade  are  void,  without 
regard  to  circumstances,  has  been  abrogated.  But  it  is  manifest  that  it  has 
been  much  weakened,  and  that  the  foundation  upon  which  it  was  originally 
placed  has,  to  a  considerable  extent  at  least,  by  the  change  of  circumstances, 
been  removed. 

"  The  covenant  in  the  present  case  is  partial  and  not  general.  It  is  practi- 
cally unlimited  as  to  time,  but  this  under  the  authorities  is  not  an  objection 
if  the  contract  is  otherwise  good.  Ward  v.  Byrne,  'y  j\I.  &  W.  548  ;  JSIumford 
v.  Gefhing,  7  C.  B.  (X.  S.)  805,  317.  It  isiimited  as  to  space  since  it  excepts 
the  State  of  Nevada  and  the  Territory  of  INIontana  from  its  operation,  and 
therefore  is  a  partial  and  not  a  general  restraint,  unless  as  claimed  by  the 
defendant,  the  fact  that  the  covenant  applies  to  the  whole  of  the  State  of  New 
York  constitutes  a  general  restraint  within  the  authorities.  In  Chappel  v. 
Brockway,  supra,  Broxsox,  J.,  in  stating  the  general  doctrine  as  to  contracts 
in  restraint  of  trade,  remarked  that  'contracts  which  go  to  the  total  restraint 
of  trade,  as  that  a  man  will  not  pursue  his  occupation  anywhere  in  the  State. 
are  void.'  The  contract  under  consideration  in  that  case  was  one  by  which 
the  defendant  agreed  not  to  run  or  be  interested  in  a  line  of  packet  boats  on 
the  canal  between  Rochester  and  Buffalo.  The  attention  of  the  Court  was 
not  called  to  the  point  whether  a  contract  was  partial,  which  related  to  a  busi- 
ness extending  over  the  whole  country,  and  which  restrained  the  carrying  on 
of  business  in  the  State  of  New  York,  but  excepted  other  States  from  its 
operation.      The  remark  relied  upon  was   obiter,   and  in   reason  cannot  be 
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a  decision  upon  the  point  suggested.  We  are  of  the  opinion  that  the  conten- 
tion of  the  defendant  is  not  sound  in  principle,  and  should  not  be  sustained. 
The  boundaries  of  the  State  are  not  tho.se  of  trade  and  commerce,  and  busi- 
ness is  restrained  within  no  such  limit.  The  country,  as  a  whole,  is  that  of 
which  we  are  citizens,  and  our  duty  and  allegiance  are  due  both  to  the  State 
and  nation.  Xor  is  it  true  as  a  general  rule,  that  a  business  established  here 
cannot  extend  beyond  the  State,  or  that  it  may  not  be  successfully  est al)lished 
outside  of  the  State.  There  are  trades  and  employments  which  from  their 
nature  are  located ;  but  this  is  not  true  of  manufacturing  industries  in 
general.  We  are  unwilling  to  say  that  the  doctrine  as  to  what  is  a  general 
restraint  of  trade  depends  upon  State  lines,  and  we  cannot  say  that  the 
exception  of  Xevada  and  Montana  was  colourable  merely.  The  rule  itself  is 
arbitrary,  and  we  are  not  disposed  to  put  such  a  construction  upon  this  con- 
tract as  will  make  it  a  contract  in  general  restraint  in  ti'ade,  when  upon  its 
face  it  is  only  partial." 

In  Hulse  v.  Bonsack  M.  Co.,  65  Federal  Reporter,  864,  a  contract  by  which 
an  employee  agreed  that  if  he  should  make  any  improvements  in  the  machines 
of  his  employer  they  should  be  for  tlie  exclusive  use  of  the  latter,  was  held 
valid.  The  Court  cite  Registering  Co.  v.  Sampson,  L.  R.,  19  Eq.  466;  Ammuni- 
tion Co.  V.  Nordenfelt  (1898),  1  Ch.  680;  Morse,  ^-c.  Co.  v.  Mor.se,  108  Massa- 
chusetts, 73  ;  and  observe:  "The  true  test  is  that  made  by  Tindal,  C.  J.,  in 
Horner  v.  Graves,  7  Bing.  735 :  '  Is  the  restraint  such  only  as  to  effect  a  fair 
protection  to  the  interest  of  the  party  in  favour  of  whom  it  is  given,  and  not 
so  large  as  to  interfere  with  the  interests  of  the  public? '  " 
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Where  a  contract  purports  to  have  been  made  by  the 
person  charged,  but  that  person  was  influenced  thereto  by 
overmastering  fear  brought  upon  him  by  tlie  other  party, 
there  is  no  contract  whicli  the  Courts  will  enforce. 

Williams  and  others,  appellants,  v.  Bayley,  respondent. 

L.  R.,  1  H.  L.  200-222  (s.  c.  35  L.  J.  Ch.  717  ;   12  Jur.  N.  S.  875;  U  L.  T.  802). 

Contract.  —  Undue  Pressure.  —  Overmastering  Fear.  —  Stifling  a  Prosecution. 

A  son  carried  to  bankers  of  whom  he,  as  well  as  his  father,  was  a    [200] 

customer,  certain  jmimissory  notes  witli  his  father's  name  n]i(in  tlicm  as 

indorser.      These  indorsements  were  forgeries-      On  one  occasion  the  fiitlicr's 

attention   was  called  to    the    fact   tliat  a  promissory  note  of  his  son  with  iiis 

''m'  fatluT's)  name  on  it,  was  lyiiia  at  tlie  bankers  disliououred.     He  t^cemeii  to 
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have  communicated  the  fact  to  the  son,  who  immediately  redeeiued  it  ;  but 
there  was  no  direct  evidence  to  show  whether  the  father  did  or  did  not  really 
understand  the  nature  of  the  transaction.  The  fact  of  the  forgery  was  after- 
wards discovered;  the  son  did  not  deny  it;  the  bankers  insisted  (though  without 
any  direct  threat  of  a  prosecution)  on  a  settlenient,  to  which  tlie  father  was 
to  be  a  party ;  he  consented,  and  executed  an  agreement  to  make  an  equitable 
mortgage  of  his  property.  The  notes,  with  the  forged  indorsements,  were  then 
delivered  up  to  him  :  — 

Held,  that  the  agreement  was  invalid. 

A  father  appealed  to,  under  such  circumstances,  to  take  upon  himself  a  civil 
liability,  with  the  knowledge  that,  unless  he  does  so,  his  son  will  be  exposed  to 
a  criminal  prosecution,  with  a  moral  certainty  of  a  conviction,  even  though 
that  is  not  put  forward  by  any  party  as  the  motive  for  the  agreement,  is  not  a 
free  and  voluntary  agent,  and  the  agreement  he  makes  under  such  circum- 
stances is  not  enforceable  in   equity. 

Opinion  by  Lord  Westbi'RY  that  the  agreement  was  also  void  by  reason  of 
its  object  being  to  stifle  a  criminal  prosecution. 

This  was  an  appeal  against  a  decision  of  Vice-Chancellor 
Stuart,  by  which  certain  agreements  given  by  the  respondent  to 
the  appellants  were  declared  void,  and  were  ordered  to  be  delivered 
up. 

The  appellants  were  bankers  at  Wednesbury,  in  Staffordshire. 
The  respondent  carried  on  the  business  of  a  coalmaster  near  that 
place,  and  he  also  occupied  a  large  farm  at  Knowle,  in  Warwick- 
shire. One  of  his  sons,  William  Bayley,  had  been  for  some  years 
in  business  as  a  dealer  in  coal  and  coke  at  West  Bromwich,  and  at 
Birmingham.  The  respondent  had  for  years  kept  an  account  at  the 
bank  of  the  appellants,  and  often  had  a  consideralde  l)alance  to  his 
credit.  In  April,  1862,  William  Bayley  opened  an  account  at  the 
appellants'  bank.  William  Bayley  had  often  been  a  purchaser  of 
coal    from   his    father,    and,    in  that  way,    many  transactions  on 

promissory  notes  had  occurred  between  them.      Notes,  too, 
[*  201]    had  *been  passed  by  William  Bayley  into  the  appellants' 

house,  and  had  of  late  often  borne  the  indorsement  of  the 
respondent.  On  one  or  two  occasions  these  notes  had  been  dis- 
honoured, and  the  appellants  had  given  formal  notice  to  the  respon- 
dent of  the  fact.  On  the  6th  of  January,  1863,  an  event  of  that 
kind  occurred,  with  respect  to  a  note  for  £247.  The  respondent,; 
who  seemed  to  have  believed  it  to  relate  to  a  note  he  had  indorsed,' 
mentioned  the  matter  to  his  son,  wdio  promised  to  provide  for  it. 
On  the  day  following  the  notice,  it  was  provided  for  by  William 
Bayley  depositing  with  the  appellants  another  note  of   the  same 
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ain(:»iint,  without  the  respondent  being  farther  troubled  about  the 
matter.  William  Bayley,  however,  had,  without  hi.s  father's 
knowledge,  sent  to  the  bank  many  notes  apparently  indorsed  by 
his  father,  but  of  which  the  indorsements  were  forgeries  by  him- 
self, and  their  amount  at  last  reached  a  considerable  sum.  Sus- 
picion having  been  excited,  application  was  urgently  made  by  the 
appellants  to  the  respondent  for  a  settlement,  and  this  application 
produced  the  discovery  that  William  Bayley  had,  in  many  instan- 
ces, forged  the  indorsements  of  his  father,  whose  liabilities,  so 
created,  had  become  ^very  large.  On  the  18th  of  April,  1862,  in 
consequence  of  communications  made  to  him,  the  respondent 
called,  in  company  with  his  son,  Thomas  Abishai  Bayley,  at  the 
appellant's  bank,  and  had  an  interview  with  Mr.  Deakin,  their 
manager,  when  the  manager  stated  that  William  Bayley 's  liabilities 
were  serious,  but  if  he  would  act  properly,  and  his  friends  would 
back  him,  all  would  be  right.  At  this  interview  the  respondent 
distinctly  denied  that  he  had  ever  given  his  son  authority  to  make 
these  indorsements,  and,  on  being  informed  that  the  amount  was 
£6000  or  £7000,  said  that  he  was  an  old  man,  and  could  not  be 
expected  to  beggar  himself,  but  was  willing  to  do  anything  to 
assist  in  reason,  and  Deakin  said  that  Messrs.  Williams  did  not 
wish  to  exercise  any  pressure  upon  him. 

On  Monday,  the  20th  of  April,  there  was  a  meeting  of  all  the 
parties  at  the  bank  of  the  appellants,  when  some  statements  were 
made  as  to  William  Bayley 's  means  of  meeting  the  notes  wdiich 
were  out.  At  that  meeting  the  respondent,  addressing  his  son, 
said,  "  Now,  William,  don't  deceive  the  gentlemen,  you  say  you 
can  pay  them  £1000  a-year?"  To  which  William  Bayley 
*  answered,  "  Yes,  father,  I  can. "  Philip  Williams  (one  [*  202] 
of  the  appellants)  thereupon  said,  "  We  shall  have  nothing 
to  do  with  any  £1000  a-year.  If  the  bills  are  yours"  (addressing 
the  respondent)  "  we  are  all  right ;  if  they  are  not,  we  have  only 
one  course  to  pursue ;  we  cannot  be  parties  to  compounding  a 
felony. "  There  was  afterwards  a  conversation,  in  the  course  of 
which  the  solicitor  for  the  bankers  said  it  was  "  a  serious  matter;" 
and  the  respondent's  solicitor  added,  "  a  case  of  transportation  for 
life. "  Then  there  was  a  di.scussion  about  the  means  of  meeting 
the  difficulties  in  which  William  Bayley  was  placed,  by  a  partner- 
fjhip  between  him  and  his  brother  Thomas  Al)isliai  Bayley;  and 
then  again,  by  sduie  charge  upon  his  wife's  i»roperty  :  but  tliutugli- 
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out  all  the  conversations  which  took  place,  the  respondent  nev^er 
admitted  any  one  of  the  indorsements  to  be  his,  or  to  have  been 
iiuthurized  l)y  him.  Finally,  after  discussions  of  this  kind,  the 
solicitor  for  the  appellants  expressed  his  belief  that  William 
Bayley 's  wife  had  no  such  interest  in  property  as  could  be  made  a 
valid  security,  and  said  that  they  had  been  brought  to  the  point 
from  which  they  started,  and  could  only  look  to  the  respondent. 
The  respondent's  solicitor,  Mr.  Duignan,  refused  to  be  a  party  to 
the  respondent  making  himself  liable  for  the  whole  amount,  and 
prepared  to  leave  the  room  where  the  interview  took  place,  when 
the  respondent  (as  it  was  alleged)  said,  "  What  be  I  to  do  ?  How 
can  I  help  myself  ?  You  see  these  men  will  have  their  money. " 
Mr.  Duignan  did  leave  the  place,  and,  after  he  had  gone,  the  fol- 
lowing agreement  was  drawn  up  by  the  solicitor  for  the  appellants : 

"  Wednesbury  Bank,  20th  April,  1863.  —To  Messrs.  Philip  and 
Henry  Williams,  bankers,  Wednesbury.  .  In  consideration  of  your 
consenting  to  give  up  to  me  the  several  under-mentioned  bills  and 
promissory  notes,  I  hereby  charge  all  that  my  colliery,  situate  at 
Tipton,  in  the  county  of  Stafford,  and  known  as  the  Tipton  Meadow 
Colliery,  with  the  engines,  fixtures,  and  apparatus  thereto  belong- 
ing, and  all  other  the  hereditament  and  premises  described  in  the  title 
deeds  hereinafter  mentioned,  ^\•ith  the  payment  to  you  of  £720.3 
14s.  6(7.  being  the  amount  advanced  by  you  on  the  said  bills  afld 
notes.  And  I  hereby  agree  to  pay  to  you  the  said  sum  of  £7203 
14s.  6d. ,  and  I  agree  to  deposit  with  you  the  several  title 
[*203]  deeds  and  writings  relating  to  the  said  Tipton  *  Meadow 
Colliery  by  way  of  equitable  mortgage,  for  securing  pay- 
ment to  you  of  the  said  sum  of  £7203  14s.  6^/. " 

To  this  agreement  a  list  of  notes,  making  up  this  amount,  was 
appended.  These  notes  were  delivered  up  to  the  respondent. 
On  the  following  day  the  respondent  deposited  with  the  appellant's 
solicitor  a  bundle  of  deeds.  It  turned  out  that  all  the  proper  deeds 
had  not  been  brought.  The  others  were  afterwards  brought,  and  a 
more  formal  agreement,  but  exactly  to  the  same  effect,  was  pre- 
pared by  the  solicitors  for  the  appellants,  and  was  signed  by  the 
respondent  on  the  22nd  of  April,  1863. 

On  the  25th  of  April,  1863,  the  respondent  drew  a  cheque  on 
the  appellant's  bank  for  £5000,  in  order  to  transfer  that  sum  to 
the  bank  of  Messrs.  Duignan  &  Co. ,  at  Walsall.  This  cheque 
was  returned  by  post.      On  the  same  day  the  respondent's  solicitor 
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wrote  a  letter  complaining  of  the  agreement  whicli  had  been 
entered  into  against  his  advice,  declaring  it  to  have  been  obtained 
under  influences  improperly  exercised,  and  announcing  that  he  had 
been  instructed  to  apply  for  the  restoration  of  Mr.  Bayley 's  deeds, 
and  offering  to  return  "  the  documents  "  [the  notes]  which  Mr. 
Bayley  had  received  from  the  appellants.     This  was  refused. 

On  the  27th  of  April,  1863,  William  Bayley  was  adjudicated  a 
bankrupt,  on  the  petition  of  the  respondent ;  he  had  absconded  two 
days  before  that  time. 

On  the  1st  of  May,  1863,  the  respondent  commenced  an  action  in 
the  Court  of  Exchequer  against  the  appellants,  to  recover  a  sum  of 
£6704  13^.  9(/. ,  being  the  balance  standing  in  his  name  in  the 
books  of  the  appellants'  bank,  and  also  for  dishonouring  his  cheque 
for  £5000. 

On  the  19th  of  ]\Iay,  1863,  the  appellants  brought  an  action  in 
the  Court  of  Queen's  Bench  to  recover  the  amount  claimed  by  them 
on  the  agreement  of  the  20th  of  April. 

The  respondent  filed  his  bill,  which  was  amended  and  re- 
amended,  in  the  Court  of  Chancery,  setting  forth  the  above  trans- 
actions, and  praying  that  the  agreements,  dated  on  the  20th  and 
22nd  of  April,  might  be  declared  invalid,  and  be  ordered  to  be 
delivered  up  to  be  cancelled.  Answers  were  put  in  and  evidence 
taken,  and  the  cause  came  on  for  hearing  before  Vice-Chancellor 
Stuart,  who,  on  the  7th  March,  1865,  made  a  decree  to 
that  effect,  *  and  directed  the  respondent  to  deliver  up  to  [*  204] 
the  appellant  the  notes  in  respect  of  which  the  agreements 
had  been  made  (4  Gift'.  638).'     This  appeal  was  then  brought. 

Sir  H.  Cairns,  Q.  C,  and  Mr.  E.  K.  Karslake  (Mr.  Kingdon 
was  with  them)  for  the  appellants  :  — 

The  mistake  of  the  Vice  Chancellor  was  this,  he  assumed  that 
all  the  negotiations  were  on  the  footing  of  the  indorsements  being 
forgeries.  That  was  not  so.  The  appellants  did  not  know  that 
they  were  forgeries,  and  had  reason  to  believe  that  the  acts  of 
William  Bayley  had  been  done  with  the  knowledge  and  assent  of 
the  respondent,  although  it  was  possible  that  in  the  amounts  lie 
might  have  exceeded  his  authority.  The  father's  silence  after 
•lotice  encouraged  this  belief.  The  dealings  between  the  ]»arties 
were  therefore  alwnys  on  the  footing  of  the  settlement  of  a  sim])le 
civil  liability.  As.serting  that,  as  between  themselves  and  the 
1  See  a  uote  by  the  learned  repnrter,  p.  0*^."?. 
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respondent,  the  respondent  was  liable,  the  appellants  also  believed 
that  William  was  liable  to  the  respondent,  and  were  quite  willing 
to  join  in  any  arrangement  by  which  that  liability  might  be  satis- 
fied. This  was  the  first  object  of  the  negotiations.  It  was  found 
that  William  had  not  the  means  of  giving  the  proper  security,  and 
then  it  was  arranged  that  the  appellants  should  give  up  the  notes 
to  the  respondent,  he  giving  them  security  for  their  amount,  so 
that  he  would  then  be  put  in  the  best  position  to  assert  his  claims 
against  his  son.  The  only  pressure  exerted  on  the  respondent  was 
the  pressure  of  a  civil  liability,  which  by  his  own  conduct  he 
had  incurred.  [Lord  Chelmsford  :  In  their  answer  the  appellants 
never  suggest  that  the  respondent  was  civilly  liable.  ]  One  test  of 
the  true  nature  of  the  transaction  is  this :  suppose  it  was  legal  to 
compromise  a  felony,  and  to  allege  such  compromise  as  a  ground  of 
liability,  there  was  nothing  done  here  which  could  support  such  an 
allegation.  In  fact  there  was  no  such  compromise.  In  a  case  of 
this  kind,  which  occurred  before  Lord  Ellenborough,  Wcdlace  v. 
Hardacre,  1  Camp.  45 ;  10  E.  E.  629,  his  Lordship  said,  that  if 
any  act  could  be  shown  which  was  done  to  stifle  a  prosecution,  the 

action  could  not  be  maintained,  but  otherw^ise,  the  mere 
[*  205]    substitution   *  of   good   notes   for   those  which   had   been 

forged  would  not  invalidate  the  plaintiff's  right  to  recover 
upon  them.  There  was  no  attempt  here  to  stifle  a  prosecution ;  all 
that  was  done  was  to  enforce  an  existing  civil  liability.  In  JJliite 
V.  Spettigue,  13  M.  &  W.  603 ;  14  L.  J.  Ex.  99,  trover  was  held 
to  be  maintainable  to  recover  the  value  of  goods  which  had  been 
stolen  from  the  plaintiff,  though  he  had  not  then  taken  any  steps 
to  prosecute  the  thief.  In  that  case  there  was  no  antecedent  debt, 
as  there  was  here,  and  that  circumstance  made  the  decision  in 
Chrnvne  v,  Baylis,  31  Beav.  351 ;  31  L.  J.  Cli.  757,  that  the  ci-\'il 
remedies  are  suspended  until  after  the  conviction  of  the  felon,  in- 
applicable, for  there  the  only  debt  was  that  which  was  constituted 
by  the  felony  of  the  clerk.  In  The  Dudley  and  West  Bromwich 
Banking  Company  v.  S^riftJe,  1  J.  &  H.  14,  where  the  debt  like- 
wise arose  out  of  the  felonious  act  of  the  debtor,  the  general 
right  to  sue  in  respect  of  it  was  not  denied,  though  it  was  held 
that  the  civil  remedy  was  suspended  till  the  prosecution  was  insti- 
tuted. Stone  V.  iMarsh,  6  B.  &  C.  551 ;  5  L.  J.  K.  B.  201,  which 
afterwards  came  up  to  this  House,  nom.  AfarsJi  v.  Keating,  2  d.  & 
"F.  250,  established  the  doctrine  that  civil  remedies  might  exist  in 
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cases  where  felonious  acts  had  been  committed.  The  authorities 
on  the  criminal  law,  Hale,  Book  2,  c.  x. ,  Hawkins,  Book  1, 
c.  vii. ,  and  Eussell,  Vol.  ii.  741—42,  Greaves'  ed. ,  all  showed 
that  there  must  be  a  knowledge  that  a  felony  had  been  committed 
before  there  could  be  any  misprision  of  felony,  for  that  phrase 
meant  the  knowledge  that  there  had  been  a  felony,  and  the  wilful 
attempt  to  conceal  it.  Here  the  appellants  had  reason  to  believe 
that  wdiether  the  name  of  the  respondent  was  written  by  himself  or 
not,  it  was  written  upon  sufficient  authority  from  him  in  tlie  course 
of  the  dealings  in  which  both  father  and  son  were  engaged.  The 
Courts  would  not  presume  that  an  agreement  of  this  kind  was 
corrupt,  but  w,ould  require  distinct  evidence  that  it  was  so.  Ward 
V.  Lloyd,  6  Man.  &  G.  785;  13  L'.  J.  C.  P.  5.  Reg.  v.  Hardcy,  14 
Q.  B.  529;  19  L.  J.  Q.  B.  196,  proceeded  on  the  principle  that 
though  indictments,  even  for  misdemeanours,  could  not  be  the 
subject  of  a  reference,  still  where  a  verdict  of  acquittal  was  taken 
on  them,  because  no  evidence  to  sustain  them  was  pro- 
duced, there  was  *  nothing  illegal  in  referring  at  the  same  [*  206] 
moment  all  matters  in  difierence  between  the  parties, 
though  such  matters  were  those  which  had  constituted  the  ground- 
work of  the  indictment.  In  De  Tastet  v.  Carrol,  2  Eose,  462  ;  1 
Stark.  88  ;  18  E.  E.  748,^  it  was  held  that  a  transfer  of  property  to 
a  creditor,  made  on  the  eve  of  bankruptcy,  under  fear  of  criminal 
proceedings,  is  valid. 

The.  Attorney -General  (Sir  E.  Palmer),  and  Mr.  F.  W.  E.  S. 
Everitt,  for  the  respondent :  — 

It  is  impossible  to  doubt  that  when  a  father  knows  that  his  son 
has  committed  forgery  the  holder  of  the  forged  instrument  possesses 
a  power,  and  exercises  an  influence  over  him,  which  the  law 
considers  undue  pressure,  and  therefore  will  not  allow  securities 
obtained  from  him  under  such  pressvu'e  to  be  enforced  against  him. 
In  Ex  parte  CritcMerj,  3  Dowl.  &  L.  527,  a  charge  of  embezzling 
was  pending :  the  magistrate  doubted  whether  there  was  not  a 
partnership  between  the  prosecutor  and  the  accused.  A  warrant 
of  attorney  was  given  to  secure  payment  of  the  money  charged  to 
have  been  embezzled,  and  the  charge  was  withdrawn.  It  was  held 
that  the  warrant  of  attorney  was  invalid,  because  at  the  time  of 
giving  it  a  charge  of  a  criminal  nature  was  pending  whicli  it  was 
calculated  to  bring  to  an  end.      A  similar  principle  was  acted  on 

1  See  Mont.  Bky.  Hep.  138  and  15.'),  wlKsrc  the  whole  history  <jf  the  ••use  is  i^ivca. 
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in  Oshaldiston  v.  Simpson,  13  Sim.  513,  where  the  alleged  offence 
was  cheating  at  cards,  and  the  punishment  would  only  have  been 
a  liability  to  penalties  under  the  9  Anne,  v.  14.      Even  in  matters 
not  absolutel}'  criminal,  but  which  are  prohibited,  the  law  will  not 
allow  itself  to  be  thus  defeated  by  private  agreements.      In  Osborne 
V.    Williams,  18  Ves.  379;  11  E.  E.    218,  a  father  commanded  a 
post-office  packet ;  with  the  approbation  of  the  Postmaster-General 
he  sold  it  to  his  son,  but,  by  a  private  agreement  between  the 
father  and  the  son,    the  latter  was  only  to  hire  the  vessel  at  a 
settled  rent,   being  allowed  £200  per  annum  for  the  command. 
This  was  held  to  be  a  fraud  on  the  Ship  Eegistry  Acts,   and  an 
account  was  decreed.      That  shows  that  the  argument  of  in  pari 
delicto  would  not  prevent  the  application  of  the  general 
[*  207]    rules  of  law  in  such  a  case.     "VNIiere  a  transaction  is  *  con- 
trary to  public  policy  it  will  not  be  binding.      Neville  v. 
Wilkinson ,    1    Bro.    C.    C.    543.       Wallace  v.    Hardacre   is  not  in 
point.     All  that  was  done  there  was  merely  to  substitute  good 
notes  for  bad  ones.      Of  course,   there  could  be  no  difficulty  in 
suing  on  the  good  notes.      And  Ward  v.  Lloyd  is  not  applicable  to 
this  case,  for  there  the  debtor  was  merely  making  a  provision  for 
his  own  lawful  debt ;  he  himself  denied  that  he  had  ever  been  in 
fear  of  a  prosecution ;  and  the  Court  did  not  think  there  was  suffi- 
cient evidence  of  the  fact  of  a  corrupt  agreement.     Here  there  was 
no  debt  by  the  respondent :  his  name  had  been  forged,  and  forgery 
cannot  create  a  debt.      In  Roche  v.  O'Brien,  1  Ball  &  Bea.  330,  a 
reversionary  grant  obtained  by  fraud  was  set  aside,  though  it  had 
been  thirty -four  years  in  existence,   and  had  been  confirmed  by 
svibsequent  acts ;  and  a  deed  confirming  a  grant  impeached  by  suit, 
and  compromising  rights,  the  subject  of  the  suit,  though  obtained 
from  a  person  apprised  of  his  rights,  was  set  aside,  he  being  com- 
pelled to  accede  to  the  terms  from  distress   and   poverty,    occa- 
sioned by  the  party  ])rocuring  the  confirmation.      There  Martin  v. 
Littleliales,  1  P.  "Wms.  75,  n.,  was  referred  to,  where  bonds  had  been 
executed,  against  which  relief  was  given,  because  the  party  execut- 
ing them  was  under  difficulties,   and  was  not  then  sni  juris.     If 
tliat  was  so  in  a  matter  where  merely  civil  rights  were  concerned, 
how  much   more   strongly  would  that  principle  apply  where  the 
party  executing  an  agreement  like  this  was  under  the  influence  of 
a  fear  of  a  criminal  prosecution,  a  prosecution  for  forgery,  against 
his  own  son !     The  pressure  that  could  be  exerted  on  a  father  under 
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.sucli  circumstances  is  enormous.  It  is  against  public  policy  to 
iillow  such  an  agreement,  so  obtained,  to  be  valid.  In  all  the 
cases  the  consideration  of  public  policy  was  a  great  ingredi- 
ent in  the  decision.  On  public  policy  the  decision  in  Egerton  v. 
Broionlow,  4  H.  L.  C.  1 ;  23  L.  J.  Ch.  348,  wholly  proceeded.  All 
tliese  cases  were  considered  in  the  Dudley  and  West  Broravncli 
Banhiny  Company  v.  Spittle,  where,  it  is  true  that  the  civil 
remedy  was  said  to  be  only  suspended,  but  where  all  that  was  done 
to  enforce  a  civil  remedy  was  done  after  the  party  had 
tirst  discharged  his  duty  to  the  state  by  instituting  *  crim-  [  *  208] 
inal  proceedings.  Chou-ne  v.  Baylis  likewise  treated  the 
civil  remedy  as  only  suspended,  Ijut  there  the  offender  w^as  prose- 
cuted and  convicted  before  the  del»t  was  attempted  to  be  enforced. 
Here  there  can  be  no  doubt  that  the  scheme  was  to  suppress  or 
stiHe  a  prosecution,  and  that  all  the  parties  proceeded  with  a  view 
to  accomplish  that  object.  Agreements  made  with  such  an  object 
are  \'uid. 

Sir  H.  Cairns  replied. 

The  Lord  Chancellor  (Lord  Cr  an  worth)  :  — 

My  Lords,  although  the  facts  of  this  case  are  somewhat  com- 
plicated, and  extend  over  a  considerable  length  of  time,  I  do  not 
think  it  is  necessary,  in  giving  the  advice  I  am  about  to  tender  to 
your  Lordships,  that  I  should  go  into  any  detail  of  the  facts, 
l)ecause,  having  occupied  the  consideration  of  the  House  for  two  or 
three  days,  they  are,  I  am  (^uite  sure,  present  to  the  minds  of  all 
persons  concerned.  It  will  l)e  sufficient,  I  think,  to  start  from  this 
point,  that  on  Friday  the  17th  of  April,  1863,  the  father  being  at 
a  railway  station,  and  circumstances  having  arisen  which  caused 
these  bankers  to  have  doubts  about  the  signatures  to  certain  bills 
or  promissory  notes,  and  the  bankers  wishing  to  satisfy  themselves 
whether  a  signature  was,  as  it  purported  to  be,  that  of  the  father, 
James  Bayley,  they  presented  to  him  a  note  for  £500  made  by  the 
son,  and  purporting  to  contain  the  father's  signature,  and  asked 
him  whether  that  was  his  signature.  The  father  denied  it.  The 
bank  manager,  who  was  present,  was  much  surprised  to  find  that 
tlie  signature  was  not  correct,  and  it  was  arranged  that  the  matter 
should  be  looked  into,  that  it  should  stand  over  then,  and  that 
tliere  should  be  another  meeting  with  the  parties  on  the  following 
day.  It  appears  that,  in  the  course  of  the  evening  of  that  day,  the 
son,  "William  Bayley,  was  connnunicated  witli.      He  was  informed 
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of  what  had  taken  place;  and,  I  suppose,  the  conclusion  was  come 
to  in  the  family  that  the  sou  had  been  in  the  habit  of  using  his 
father's  name  without  his  sanction,  I  say  "  using  his  father's 
name  without  his  sanction, "  for  I  have  no  doubt  at  all  in  coming 
to  the  conclusion  (there  is  not  a  tittle  of  evidence  to  the  C(^n- 
trary)  that  all  these  signatures  were  forgeries.  That  they 
[*  209]  *  were  not  the  signatures  of  the  father  is  clear,  and  I  do 
not  think  there  is  the  smallest  reason  to  suppose  that  he 
ever  gave  his  son  any  express  or  implied  authority  to  sign  the  lulls 
in  his  name. 

This  matter  appears  to  have  come  to  the  knowledge  of  the  family 
on  the  evening  of  the  same  day.  One  member  of  the  family, 
Thomas  Abishai  Bayley  (another  son  of  the  respondent  and  brother 
of  William),  who  is  not  at  all  involved  in  these  transactions,  went 
with  his  father  to  the  bank,  and  then  considerable  negotiation  took 
place.  It  is  obvious  that  at  that  time  the  bankers  must  have  seen 
that  they  were  in  great  jeopardy  as  to  the  notes,  and  that  they 
would  probably  lose  their  money  unless  the  father  came  in  and 
assisted  the  son.  I  cannot,  however,  but  come  to  the  conclusion, 
from  the  evidence,  that  they  strongly  suspected,  indeed  they  must 
be  said  to  have  known,  that  these  signatures  were  forgeries.  If 
the  signatures  were  forgeries,  then  the  bankers  were  in  this  posi- 
tion, that  they  had  the  means  of  prosecuting  the  son.  That  was 
clear. 

Now  the  question  is,  what  was  the  sort  of  influence  which  they 
exercised  on  the  mind  of  the  father  to  induce  him  to  take  on  him- 
self the  responsibility  of  paying  these  notes  ?  Was  it  merely,  we 
do  not  know  these  to  be  forgeries,  we  do  not  believe  them  to  be  so, 
but  your  son  is  responsible  for  them,  and  if  you  do  not  help  him 
we  must  sue  him  for  the  amount  ?  Or  was  it,  if  you  do  not  pay 
these  notes  we  shall  be  in  a  position  to  prosecute  him  for  forgery, 
and  we  will  prosecute  him  for  forgery  ?  What  is  the  fair  inference 
from  what  took  place  ? 

I  do  not  know  what  may  be  the  opinion  of  the  rest  of  your  Lord- 
ships, but  I  ■  very  much  agree  with  the  argument  of  Sir  Hugh 
Cairns,  that  it  is  not  pressure  in  the  sense  in  which  a  Court  of 
equity  sets  aside  transactions  on  account  of  pressure,  if  the  pressure 
is  merely  this :  "  If  you  do  not  do  such  and  such  an  act  I  shall 
reserve  all  my  legal  rights,  w^hether  against  yourself,  or  against 
your  son. "     If  it  had  only  been,  "  If  you  do  not  take  on  yourself 
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the  debt  of  your  son,  we  must  sue  you  for  it, "  I  cannot  think  tliat 
that  amounts  to  pressure,  when  parties  are  at  arms'  length,  and 
particuhirly  wlien,  as  in  tliis  case,  the  party  supposed  to  be  influ- 
enced by  pressure  had  the  assistance  of  his  solicitor,  not,  indeed, 
on  the  first  occasion,   but  afterwards,   before  anything  was  done. 

But  if  what  really  takes  place  is  this :  If  you  do  not 
*  assist  your  son,  by  taking  on  yourself  the  payment  of  [*210] 
these  bills  and  notes  on  which  there  are  signatures  which 
are  said,  at  least,  to  be  forgeries,  you  must  not  be  surprised  at  any 
course  we  shall  take,  meaning  to  insinuate,  if  not  to  say,  we  shall 
hold  in  our  hands  the  means  of  criminally  prosecuting  him  for 
forgery.  I  say,  if  it  amounts  .to  that,  that  it  is  a  A'ery  different 
thing.  "When  the  parties  met  on  Saturday,  there  was  a  very  signi- 
ficant expression  made  use  of  l)y  Mr.  Deakin,  the  manager,  in  the 
presence  of  one  of  the  bankers,  Henry  Williams,  "  We  do  not  wisli 
to  exercise  pressure  on  you  if  it  can  be  satisfactorily  an'anged. " 
Does  the  "  pressure"  mean  a  pressm^e  arising  from  our  exercising 
the  power,  or  keeping  in  our  hands  the  means  of  exercising  the 
power,  of  instituting  a  criminal  prosecution  ?  Or  does  it  mean  the 
"  pressure"  of  getting  you  to  make  yourself  responsible  for  your 
son's  debt?  It  must  have  meant  the  former,  because  the  context 
shows  that  the  other  was  alternatively  provided  for.  A\Tien  it  was 
said,  we  do  not  wish  to  exercise  pressure  if  it  can  be  satisfactorily 
arranged,  that  could  not  mean,  if  you  take  on  yourself  the  delit, 
without  pressure  we  don't  mean  to  press  you.  That  would  be  non- 
sensical. But,  on  the  other  interpretation  of  the  words,  the  sense 
is  very  plain.  "  If  you  can  satisfactorily  arrange  this,  and  if  you 
choose"  (according  to  another  expression  that  was  used)  "  to  treat 
it  as  a  matter  of  business, "  that  is,  to  take  upon  yourself  the  deVit, 
we  will  not  exercise  "  pressure.  "  Of  course  not.  The  "  pressure" 
.there  referred  to  must  be  something  different  from  merely  obtain- 
ing the  security  of  the  father.  It  amoimts  to  this :  "  Take  your 
choice, —  give  us  security  for  your  son's  debt.  If  you  take  that  on 
yourself,  then  it  will  all  go  smoothly ;  if  you  do  not,  we  shall  be 
bound  to  exercise  pressure ;"  which  could  only  mean,  to  exercise 
those  rights  which  remain  to  us,  by  reason  of  our  holding  signa- 
tures forced  1)Y  vour  son. 

That  is  what  took  place  on  the  ISth.  It  was  then  arranged  that 
there  should  be  another  meeting  on  the  20th.  It  was  urgeil  in  tlie 
argument,  that  the  bankers  could  not  have  '"»itemplateil  a  prosecu- 
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tioii,  because  they  allowed  two  days  to  elapse,  during  which  the 
son  might  have  escaju'd.  But  all  parties  supposed  that  the  fatlier 
could  prevent  the  prosecution  l)y  giving  what  the  bank  required. 

On  Monday,  the  20th,  the  parties  met;  the  father,  the 
[*211]    *son,  and  other  members  of  the  family,  with  the  father's 

solicitor,  all  met  at  the  bank  office.  On  that  occasion, 
farther  conversation  takes  place.  There  had  been  some  negotia- 
tions going  on,  to  see  how  the  debts  of  the  son  could  be  met  or 
satisfied,  what  assets  he  had,  and  so  forth.  The  father  said  some- 
thing about  the  son  paying  the  bankers  by  instalments  of  £1000 
a -year.  To  which  one  of  the  bankers  answered,  "  We  shall  have 
nothing  to  do  with  anv  £1000  a-vear.  If  the  Inlls  are  yours" 
(addressing  the  plaintiff)  "  we  are  all  right.  If  they  are  not,  we 
have  only  one  course  to  pursue ;  w^e  cannot  be  parties  to  compound- 
ing a  felon}-. "  Now,  according  to  my  interpretation  of  the  law, 
it  does  not  amount  to  compounding  a  felony.  But  one  sees  clearly 
what  the  parties  meant.  It  was  this :  If  you  choose  to  take  on 
yourself  the  responsibility  of  these  bills,  all  wdll  be  right ;  but  if 
not,  we  cannot  be  parties  to  what  they  call  "  compounding  a 
felony ;  "  but  what  Lord  Ellenborol^gh  more  correctly  called 
"  stilling  a  prosecution. "  I  think  that  is  the  only  interpretation 
that  can  possibly  be  put  on  what  passed.  Then,  in  the  course  of 
this  same  conversation,  the  solicitor  of  the  bankers  said,  "  Yes,  it 
is  a  serious  matter, "  and  Mr.  Duignan  remarked,  "  it  is  a  case  of 
transportation  for  life. "  Now  that  was  said  in  the  hearing  of  the 
bankers.  They  must  have  heard  it.  They  must  have  known, 
wdiile  all  these  negotiations  were  going  on,  that  all  the  parties  to 
them  understood  that  this  was  a  case,  not  of  life  or  death,  but  of 
transportation  for  life.  The  father,  then,  was  acting  in  this  matter 
under  the  notion  that  if  he  did  not  interfere  to  save  his  son,  the 
latter  would  be  liable  to  be  prosecuted,  and,  probably,  would  be 
prosecuted  for  forgery,  and  so  be  transported  for  life. 

Then  that  being,  as  I  think,  the  clear  inference  from  all  the 
evidence,  the  question  arises :  What  is  the  law  applicable  to  such 
a  case  ?  These  bankers  hold  a  number  of  acceptances  which  one 
can  hardly  suppose  they  did  not  believe  to  be  forged  acceptances. 
I  say  that  because  they  never  suggest  any  doubt  on  the  subject. 
Although  the  bill  of  the  plaintiff  was  amended  and  re-amended, 
and  in  the  last  re-amended  bill  there  is  a  special  charge  that  the 
bankers  never  suggested  that  the  notes,  which  certainly  were  not 
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in  the  plaintiffs  handwriting,  were  signed  with  the  privity  of  the 
plaintiff,  the  bankers,  in  answering  that  bill,  never  deny 
that;  but,  *  on  the  other  hand,  one  of  the  witnesses,  [*  212] 
Thomas  Bayley  I  think,  says  that  during  the  whole  meet- 
iug^Tio  such  suggestion  was  ever  made.  I  asked  Sir  Hugh  Cairns, 
in  the  course  of  his  argument  this  morning,  if  he  could  point  out 
any  suggestion  of  that  kind  as  having  been  made ;  but  the  only  ap- 
proach to  such  a  suggestion  that  he  could  refer  to  was  a  question 
addressed  to  the  father,  as  to  one  of  the  notes,  to  this  effect : 
"  Why  did  you  not  answer  the  letter  informing  you  that  it  was 
dishonoured  ? "  It  is  very  true  that  lawyers  might  fully  under- 
stand what  that  might  mean,  but  I  cannot  tliink  that  that  could 
possibly  be  understood  by  the  parties  as  amounting  to  this,  that  we 
do  not  admit  that  these  indorsements,  though  not  in  your  hand- 
writing, were  not  signed  by  your  authority.  1  think  that  is  an 
inference  which,  under  all  the  circumstances  of  this  case,  never 
could  be  dreamt  of  as  deducible  from  what  so  passed.  That  being 
so,  I  think  the  case  in  point  of  fact  is  this  :  Here  are  several  forged 
notes.  The  bankers,  in  the  presence  of  the  father  and  of  the  per- 
son who  forged  them,  both  being  persons  of  apparent  respectability 
in  the  country,  carrying  on  business  as  tradesmen,  and  the  father 
liaving  the  presence  and  the  assistance  of  his  solicitor,  the  bankers 
say  to  him  what  amounts  to  this  :  "Give  us  security  to  the  amount 
of  these  notes,  and  they  shall  all  be  delivered  up  to  you  ;  or  do  not 
give  us  security,  and  then  we  tell  you  we  do  not  mean  to  com- 
pound a  felony ;  in  other  words,  we  mean  to  prosecute."  That  is 
the  fair  inference  from  what  passed.  Xow  is  that  a  transaction 
which  a-  Court  of  equity  will  tolerate,  or  is  it  not  ?  I  agree  very 
much  with  a  good  deal  of  the  argument  of  Sir  Hugh  Cairns  as  to 
this  doctrine  of  pressure.  Many  grounds  on  which  a  Court  of 
equity  has  acted  in  such  cases  do  not  apply  in  this  case.  The 
parties  were  not  standing  in  any  fiduciary  relation  to  one 
another ;  and  if  this  had  been  a  legal  transaction  I  do  not 
know  that  we  should  have  thought  that  there  was  any  pres- 
sure that  would  have  warranted  the  decree  made  by  the  Vice 
Chancellor.  But  here  was  a  pressure  of  this  nature.  We  have 
the  means  of  prosecuting,  and  so  transporting  your  son.  Do  you 
choose  to  come  to  his  help  and  take  on  yourself  the  amount  of  his 
debts,  —  the  amount  of  these  forgeries  ?  If  you  do,  we  will  not 
prosecute  ;   if  you  do  not,  we  will.     That  is  the  pkxin  interpivta- 
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tion  of  what  passed.     Is  that,  or  is  it  not,  legal  ?     In  my 
[*  213]   opinion,  *  my  Lords,  I  am  bound  to  go  the  lengtli  of  saying 

that  I  do  not  think  it  is  legal.  I  do  not  think  that  a 
transaction  of  that  sort  would  have  been  legal  even  if,  instead  of 
being  forced  on  the  father,  it  had  been  proposed  by  him  *and 
adopted  by  the  bankers  ;  and  I  come  to  that  conclusion  upon  this 
short  ground,  that  in  Wallace  v.  Hardacre,  1  Camp.  45 ;  10  E.  K.  629, 
although  the  decision  there,  founded  upon  the  facts  of  that  par- 
ticular case,  was  against  the  view  I  am  taking,  yet  there  Lord 
Ellenborough  positively  states  that  which  has  always  been  under- 
stood to  be  the  correct  view  of  the  law  upon  this  subject,  namely, 
that  although  in  that  case  there  was  no  reason  for  treating  the 
agreement  as  invalid,  yet  it  would  have  been  otherwise  if  the  agree- 
ment had  been  substantially  an  agreement  to  stifle  a  criminal 
prosecution.  And  although  that  was  merely  a  dictum  in  a  nisi 
prius  case,  yet  on  all  occasions  I  have  found,  on  looking  at  the 
reports,  by  the  late  Lord  Campbell,  of  Lord  Ellenborougii's  de- 
cisions, that  they  really  do,  in  the  fewest  possible  words,  lay  down 
the  law,  very  often  more  distinctly  and  more  accurately  than  it  is 
to  be  found  in  many  lengthened  reports ;  and  what  is  so  laid  down 
has  been  subsequently  recognised  as  giving  a  true  view  of  the  law 
as  applied  to  the  facts  of  the  case.  Now,  is  the  agreement  in  ques- 
tion, or  is  it  not,  one  the  object  of  wdiich  is  to  stifle  a  criminal 
prosecution  ?  If  there  be  any  case  in  wdiich  that  character  can 
be  properly  given  to  an  agreement  I  think  that  this  is  such  a  case, 
and  therefore,  in  my  opinion,  the  decree  is  perfectly  right.  Yet  I 
am  bound  to  say,  speaking  only  for  myself,  I  do  not  think  that  on 
the  mere  grounds  upon  which  it  is  put  by  the  A'ice  Chancellor  I 
should  have  been  inclined  to  concur  with  him.  At  the  same  time, 
he,  having  the  whole  of  the  facts  before  his  mind,  came  substantially 
to  the  same  conclusion,  although  he  did  not  express  exactly  the 
same  grounds  on  which  I  rest  the  propriety  of  the  decree.  I  have, 
therefore,  no  hesitation  in  moving  your  Lordships  that  this  appeal 
be  dismissed,  with  costs,  and  that  the  decree  be  affirmed. 
Lord  Chelmsford  :  — 
My  Lords,  I  agree  with   my  noble  and  learned  friend  on   the 

woolsack  that  the  object  of  the  arrangement  between  the 
[*214]    parties  *  was  to  save  William  Bayley  from  a  prosecution 

for  forgery ;  and  I  make  that  tlie  foundation  of  the  opinion 
which  I  have  formed  with  refjard  to  the  aareement  havinu  been 
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extorted  from  the  father  by  undue  pressure.  It  appears  to  me  to 
be  quite  clear  that  the  negotiations  between  the  parties  proceeded 
upon  the  footing  of  forgery  having  been  committed  by  William 
Bayley,  and  of  his  being  liable  to  a  criminal  prosecution ;  and  that 
the  bankers,  both  personally  and  by  means  of  their  agents,  —  Mr. 
Thursfiekl,  their  solicitor,  and  Mr.  Deakin,  their  manager,  —  availed 
themselves  of  the  fears  of  the  father  for  the  safety  of  his  son  to 
press  the  arrangement  upon  him. 

It  is  unnecessary  to  refer  to  various  passages  of  the  evidence  to 
establish  this  point.  It  is  sufficient  to  take  the  expression  of 
Philip  Williams,  so  often  adverted  to  in  the  argument,  and  also  by 
my  noble  and  learned  friend.  In  the  affidavit  of  Mr.  Deakin  it 
is  stated  that  he  said,  "If  the  bills  are  yours"  (addressing  the 
plaintiff)  "  we  are  all  right.  If  they  are  not,  we  have  only  one 
course  to  pursue,  —  we  cannot  be  parties  to  compounding  a  felony." 
I  think  the  interpretation  which  my  noble  and  learned  friend  has 
}iut  upon  those  expressions  is  perfectly  correct.  Then,  again,  in 
the  answer  of  the  bankers  there  is  this  paragraph  :  They,  Henry 
Williams  and  Pliilip  Williams,  say  that  they  "believe  that  the  said 
]\Ir.  Thursfiekl  did  once,  in  the  course  of  the  discussion,  say, 'it  is 
a  serious  matter,'  and  that  Mr.  Duignan  immediately  said, 'it  is  a 
case  of  transportation  for  life ; '  but  Mr.  Thursfield  had  not  said  for 
whom  or  in  what  respect  it  was  a  serious  matter ;  and  no  remark 
was  made  upon  the  succeeding  observation  of  the  said  Mr.  Duig- 
nan, namely,  that '  it  was  a  case  of  transportation  for  life.'  "  But  it 
is  quite  clear  that  Mr.  Duignan  understood  the  meaning  of  the 
expression  of  Mr.  Thursfield,  that  "  it  was  a  serious  matter,"  and 
Mr.  Thursfield  accepted  the  interpretation  of  Mr.  Duignan  that 
"it  was  a  case  of  transportation  for  life." 

Then,  again,  I  must  also  advert  to  the  suspicious  expression 
(which  has  been  referred  to  by  my  noble  and  learned  friend)  of 
Mr.  Deakin,  that  "  the  Messrs.  Williams  did  not  wisli  to  exercise 
any  pressure  on  the  plaintiff  if  it  could  be  satisfactorily  arranged," 
which  evidently  shows  what  was  passing  at  least  in  Mr.  Deakin's 
mind  upon  this  subject.  It  was  never  suggested  through- 
out *  the  whole  negotiation  that  there  was  any  civil  liabil-  [*  215] 
ity  on  the  part  of  the  father.  You  have  the  evidence  on 
that  subject  of  Thomas  Abishai  Bayley,  who  is  said  to  be  a  person 
of  very  excellent  character.  He  says,  "  At  none  of  the  interviews 
referred  to,  nor  at  any  other  time,  in  my  presence  or  honving,  was 
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it  ever  alleged  or  suggested  by  the  defendants,  or  either  of  them,  or 
by  any  one  on  their  behalf,  that  the  plaintiff's  signatures  to  the  said 
promissory  notes  were  either  in  his  handwriting,  or  made  with  his 
knowledge,  permission,  privity,  or  sanction  ;  nor  was  it  even  con- 
tended, or  suggested  by  the  defendants,  or  by  any  one  on  their 
behalf,  that  the  plaintiff  was,  or  was  considered  to  be,  in  any  w;iy 
personally  liable  to  the  defendants  upon  them." 

It  was  asked  by  Sir  Hugh  Cairns  this  morning  whether  there 
was  anything  that  could  be  used  against  the  bankers  to  [)revent 
their  insisting  on  the  liability  of  the  father.  Probably  not.  But 
the  questions  in  this  case  are:  what  was  the  nature  of  their  de- 
fence ;  whether  they  have  insisted  at  any  time  that  there  was  any 
civil  liability  on  the  part  of  the  father.  Now,  let  us  look  at  the 
way  in  which  they  put  their  case  in  their  answer.  They  say, 
"  The  plaintiff  rests  his  case  mainly  on  two  grounds ;  first,  that 
the  transactions  which  led  to  the  said  agreements  were  equivalent 
to  compounding  a  felony ;  secondly,  that  he  was  induced  by  force 
to  execute  them.  But  we  say,  first,  that,  if  any  felony  was  com- 
mitted (which  we  do  not  admit,  but  which  is,  as  we  insist,  imma- 
terial as  regards  the  question  in  this  suit),  we  never  compounded 
it,  that  is  to  say,  we  never  forbore,  or  agreed  to  forbear,  an  intended 
prosecution  for  it,  or  even  threatened  or  contemplated  a  prosecu- 
tion ;  and,  secondly,  we  say  that  no  force  wliatever  was  used 
against  the  plaintiff.  He  had  the  advice  of  his  solicitor  through- 
out the  negotiations  which  led  to  his  signing  the  agreements." 
Therefore  they  place  their  defence  entirely  upon  those  two  grounds  : 
That  there  was  no  compounding  of  felony,  even  if  a  felony  had 
been  committed;  and  that  there  was  no  force  used,  no  undue 
influence  exerted  on  the  plaintiff,  who  acted  throughout  on  the 
advice  of  his  solicitor. 

Then  the  defence  of  the  bankers  being  rested  entirely  on  these 
two  "rounds,  as  I  have  alreadv  said,  in  mv  opinion,  this  neootiation 
proceeded  upon  an  understanding  between  the  parties  that 
[*216]  *the  agreement  of  James  Bayley,  to  give  security  for  the 
notes,  would  relieve  William  Bayley  from  the  consequences 
of  his  criminal  act ;  and  the  fears  of  the  father  were  stimulated 
and  operated  on  to  an  extent  to  deprive  him  of  free  agency,  and 
to  extort  an  agreement  from  him  for  the  benefit  of  the  bankers. 
It  appears  to  me,  therefore,  that  the  case  comes  within  the  prin- 
ciples on  which  a  Court   of  equity  proceeds  in    si'tting   a'side   an 
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agreement  where  there  is  iuequality  between  tlie  parties,  and  one 
of  them  takes  unfair  advantage  of  the  situation  of  the  other,  and 
uses  undue  influence  to  force  an  agreement  from  him.  Therefore, 
I  agree  in  thinking  that  this  appeal  ought  to  be  dismissed,  and  the 
decree  of  the  Vice  Chaxlellok  affirmed,  with  costs. 

Lord  Westbury  :  — 

My  Lords,  there  are  two  aspects  of  this  case,  or  rather  two  points 
of  view,  in  which  it  may  l)e  regarded.  One  of  them  is :  Was  the 
plaintiff  a  free  and  voluntary  agent,  or  did  he  give  the  security  in 
question  under  undue  pressure  exerted  by  the  defendants  ?  That 
regards  the  case  with  respect  to  the  plaintiff  alone.  The  second 
question  regards  the  case  with  reference  to  the  defendants  alone. 
Was  the  transaction,  taken  independently  of  the  question  of  pres- 
sure, an  illegal  one,  as  being  contrary  to  the  settled  rules  and 
principles  of  law  ? 

Now," with  regard  to  the  first  point,  namely,  whether  this  was 
the  voluntary  act  of  the  plaintiff,  I  would  put  two  questions  ;  First, 
what  was  the  basis  of  the  transaction  or  negotiations,  between  tlie 
appellants  and  the  respondent,  that  led  to  giving  the  security  in 
question  ?  And,  secondly,  what  was  the  motive,  or  inducement, 
that  was  brought  to  bear  on  the  respondent  in  order  to  induce 
him  to  give  the  security  ? 

It  was  skilfully  contended  on  the  part  of  the  appellants,  by  the 
learned  counsel,  that  the  basis  of  the  transaction  was  either  the 
actual  or  the  possible  liability  of  the  father  to  the  debt.  But  that 
is  an  argument  wholly  unsupported  by  the  evidence  ;  and,  on  tlie 
contrary,  it  is  in  every  way  contradicted  by  the  evidence.  There 
is  no  ground  for  concluding,  from  anything  that  has  been  said,  that 
the  bankers  treated  the  father  as  a  person  who  was  civilly  respon- 
sible. There  was  no  attempt  on  the  part  of  the  son,  Wil- 
liam *  Bayley,  notwithstanding  his  distress,  to  assert  at  [*217] 
any  time  that  he  had  the  authority  of  his  father ;  in  point 
of  fact,  the  father's  aid  is  invoked  throughout  upon  the  ba>;is  that 
the  son  alone  was  liable,  and  that,  in  addition  to  civil  liability,  he 
had  contracted  a  criminal  liability.  Now  that  is  apparent,  Jiot 
only  from  the  passages  which  have  been  read  by  my  two  noble 
and  learned  friends,  but  from  the  whole  conduct  of  the  appellants. 
It  must  be  remembered  tliroughout,  that  the  appellants  did  not 
speak  out  distinctly,  for  the  reason  that  is  given  by  one  of  them  in 
a  passage  that  has  been  referred  to,  namely,  that  they  could  not 
in  nnv  manner  be  implicated  in  compounding  n   felony. 
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Atrain,  there  is  a  small  incident  that  brings  home,  at  least  to 
my  mind,  in  a  satisfactory  manner,  the  truth  of  the  conclusion 
that  the  criminal  liability  of  William  liayley  was  the  basis  of  the 
whole  transaction,  and  that  is  the  circumstance  that  Henry  Wil- 
liams wrote  on  a  slip  of  paper,  and  communicated  to  his  brother 
Philip,  during  the  discussion,  his  own  doubt  whether  the  father 
might  not  be  civilly  liable.  Now  it  is  quite  plain  that  if  the  dis- 
cussion had  proceeded,  either  wholly  or  partially,  upon  the  notion 
that  there  might  have  been  civil  liability  on  the  part  of  the  father, 
the  necessity  for  making  such  a  suggestion  by  Henry  to  his  brother 
Philip  never  could  have  arisen ;  and  it  is  perfectly  clear  also  from 
the  fact  of  the  slip  of  paper  not  being  either  read  out  or  acted 
upon,  but,  on  the  contrary,  being  thrown  into  the  fire  by  Philip, 
that  he  was  willing  that  the  transaction  should  go  on  on  the  basis 
on  which  it  had  been  started,  namely,  that  there  was  a  constat 
of  all  parties  that  the  forgeries  had  been  conimitted,  and  that 
William  Bayley,  therefore,  stood  in  the  liability  of  a  felon. 

So  much  in  regard  to  the  basis  of  the  transaction.  Now  what 
was  the  motive  or  inducement  which  was  brought  to  bear  on  the 
respondent?  It  is  necessary  to  examine  a  little  what  was  the  his- 
tory of  the  proceedings,  and  the  interviews  that  took  place.  It  is 
perfectly  clear  that,  in  the  outset,  there  w^as  a  desire  on  the  part 
of  the  bankers,  and  certainly  a  very  great  desire  on  the  part  of  the 
solicitor  for  the  respondent,  Mr.  James  Bayley,  that  security  should 
be  given  for  the  amount  of  the  debt  by  means  of  the  property  of 
William  Bayley  himself,  and  by  means  of  the  property  of  his 
wife.  There  was  an  attempt  made  to  carrj-  out  that  mode 
[*  218]  of  *  securing  the  debt;  and  that  mode  undoubtedly  might 
not  have  been  attended  with  any  objectionable  character, 
so  far  as  the  father  was  concerned.  The  mode  suggested  was, 
that  the  property  of  William  should  be  valued  ;  that  his  brother 
Thomas  should  enter  into  partnership  with  him ;  that  Thomas 
should  be  responsible  for  one-half  of  the  amount  of  the  valuation, 
and  that  the  father  should  add  to  Thomas's  liability  his  own  lia- 
bility; and  that  the  amount  of  the  debt  thus  incurred  by  Thomas 
and  the  father  should  be  made  available  for  the  partial  payment  of 
the  bankers.  In  addition  to  that,  it  w^as  proposed  that  the  residue 
of  the  debt  should  be  secured  by  the  property  of  the  wife. 

Now  I  desire  your  Lordships  to  remark  particularly  that  wdien 
that  failed,  upon  the  fact  being  ascertained  that  the  property  of  tlie 
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wife  could  not  be  made  the  subject  of  a  security,  there  remained 
only  the  application  to  the  father,  and  the  inducing  the  father 
at  once  to  take  on  himself  the  whole  debt  of  the  dishonoured  bill> 
of  the  son.  It  is  very  distinctly  stated  by  several  witnesses,  and 
though  it  is  partially  denied,  yet  it  is  but  imperfectly  denied  (for 
it  is  denied  only  to  the  extent  of  recollection  and  belief,  and  the 
facts  speak  for  themselves),  that  after  the  attempt  to  get  a  good 
and  unobjectionable  security  failed,  the  discussion  did  not  ter- 
minate, but  it  was  renewed  on  the  basis  of  the  plaintiff's  coming 
forward  to  relieve  his  son  from  the  situation  of  peril  in  which  he 
was  placed.  The  bankers  admit,  most  clearly  and  distinctly,  that 
they  all  knew  that  it  was  a  case  qf  transportation  for  life.  It  is 
perfectly  clear  that  they  did  not  pretend  that  the  father  was  liable. 
What  remained  then  as  a  motive  for  the  father  ?  The  only  motive 
to  induce  him  to  adopt  the  debt,  was  the  hope  that  by  so  doing 
he  would  relieve  his"  son  from  the  inevitable  consequences  of  his 
crime. 

The  question,  therefore,  my  Lords,  is,  whether  a  father  appealed 
to  under  such  circumstances,  to  take  upon  himself  an  amount  of 
civil  liability,  with  the  knowledge  that,  unless  he  does  so,  his  son 
will  be  exposed  to  a  criminal  prosecution,  with  the  certainty  of 
conviction,  can  be  regarded  as  a  free  and  voluntary  agent  ?  I  have 
no  hesitation  in  saying  that  no  man  is  safe,  or  ought  to  be  safe, 
who  takes  a  security  for  the  debt  of  a  felon,  from  the  father  of 
the  felon,  under  such  circumstances.  A  contract  to  give 
security  *  f or  the  debt  of  another,  which  is  a  contract  [*219] 
without  consideration,  is,  above  all  things,  a  contract  that 
should  be  based  upon  the  free  and  voluntary  agency  of  the  indi- 
vidual who  enters  into  it.  But  it  is  clear  that  the  power  of  con- 
sidering whether  he  ought  to  do  it  or  not,  whether  it  is  prudent  to 
do  it  or  not,  is  altogether  taken  away  from  a  father  who  is  brought 
into  the  situation  of  either  refusing,  and  leaving  his  son  in  that 
perilous  condition,  or  of  taking  on  himself  tlie  amount  of  tliat 
civil  obligation. 

I  have,  therefore,  my  Lords,  in  that  view  of  the  case,  no  difficulty 
in  saying  that,  as  far  as  my  opinion  is  concerned,  the  security  given 
for  the  debt  of  the  son  by  the  father  under  such  circumstances  was 
not  the  security  of  a  man  who  acted  with  tliat  freedom  and  power 
of  deliberation  that  must,  undoubtedly,  be  considered  as  necessary 
to  validate  a  transa'^tion  of  sucli  a  description. 
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My  Lords,  I  would  add  to  that,  the  j^^reat  folly,  nay,  impropriety, 
of  the  bankers  proceeding  to  take  this  security  from  tlie  defenceless 
old  man  after  his  sulicitor  had  left  him,  protesting  in  such  an 
emphatic  manner  against  the  proceedings  which  he  knew  they 
were  about  to  enter  upon.  The  respondent's  solicitor  remained  so 
long  as  a  valid  contract,  namely,  that  touching  the  property  of 
William  Bayley,  was  regarded  as  possible.  When  that  was  impos- 
sible, and  the  bankers  began  to  exert  pressure  on  the  father,  the 
solicitor  left,  remonstrating  with  all  parties  against  the  impropriety 
of  what  they  were  about  to  do. 

My  Lords,  there  remains  the  other  aspect  of  the  case,  which  is 
this :  Was  the  transaction,  regarded  independently  of  pressure,  an 
illegal  one,  as  being  contrary  to  the  settled  rules  and  principles  of 
law?  Now  I  concur  in  a  good  deal  that  was  said  by  the  learned 
counsel  for  the  appellants,  namely,  that  if  there  be  an  existing  debt, 
to  which  is  superadded  an  independent  security,  or  if  there  be  a 
valid  leaal  document  in  existence,  and  then  a  transaction  which  is 
open  to  the  charge  of  forgery,  the  contract  touching  the  existing 
debt  is  not  affected  by  the  superadded  engagement  which  may  be 
invalid  on  the  ground  of  forgery.  For  example,  if  I  have  lent  a 
man  £10,000  on  the  security  of  an  insufficient  estate,  and  he,  some 
time  afterwards,  brings  me  a  bill  of  exchange  with  a  forged 
[*220]  acceptance,  to  induce  me  to  forego  *  exercising  my  right 
with  respect  to  the  mortgage,  that  mortgage  will  not  be 
affected  by  the  forgery,  and  I  may  abstain  from  dealing  with  the 
forgery,  and,  nevertheless,  pursue  my  remedy  on  the  original  con- 
tract. But  this  is  not  a  case  where  the  bankers  are  proceeding  as 
against  the  person,  liable  to  them  on  a  contract  independent  of  the 
forgery.  We  must  take  the  nature  of  the  contract  from  the  agree- 
ment which  was  entered  into,  the  original  agreement,  written  at 
the  moment,  which,  no  doubt,  clearly  expresses  what  was  in  the 
mind  of  the  father.  The  liability  of  the  father  is  created  and 
embodied  in  this  memorandum,  in  which,  addressing  the  bankers, 
the  father  says,  "  In  consideration  of  your  consenting  to  give  up  to 
me  the  several  under-mentioned  bills  and  promissory  notes,  I 
hereby  charge  my  colliery."  It  is  impossible,  therefore,  to  have 
any  hesitation  as  to  the  fact  that  the  liability  of  the  father  is 
obtained  entirely  by  the  consideration  of  the  bankers  delivering  up 
the  acceptances.  That  is  a  wholly  different  case  from  the  one  to 
which  I  have  referred  as  put  in  the  argument  at  the  bar. 
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Now,  such  being  the  nature  of  the  transaction,  my  Lords,  I 
apprehend  the  Liw  to  be  this,  and  unquestionably  it  is  a  law  dic- 
tated by  the  soundest  considerations  of  policy  and  morality,  that 
yoii  shall  not  make  a  trade  of  a  felony.  If  you  are  aware  that  a 
crime  has  been  committed,  you  shall  not  convert  tliat  crime  into  a 
.'^ource  of  profit  or  benefit  to  yourself.  But  that  is  the  position  in 
which  these  bankers  stood.  They  knew  well,  for  they  had  before 
them  the  confessing  criminal,  that  forgeries  had  been  committed 
by  the  son,  and  they  converted  that  fact  into  a  source  of  benefit  to 
themselves  by  getting  the  security  of  the  father.  Now,  that  is  the 
principle  of  the  law  and  the  policy  of  the  law,  and  it  is  dictated  by 
the  highest  considerations.  If  men  were  permitted  to  trade  upon 
the  knowledge  of  a  crime,  and  to  convert  their  privity  to  that 
crime  into  an  occasion  of  advantage,  no  doubt  a  great  legal  and  a 
great  mural  offence  would  be  committed.  And  that  is  what,  I 
apprehend,  the  old  rule  of  law  intended  to  convey  when  it  embodied 
the  principle  under  words  wliich  have  now  somewhat  passed  into 
desuetude,  namely,  "  misprision  of  felony."  That  was  a  case  when 
a  man,  instead  of  performing  his  public  duty,  and  giving  in- 
formation to  the  public  authorities  of  a  crime  that  he  *  was  [*  221] 
aware  of,  concealed  his  kaowledge,  and,  farther,  converted 
it  into  a  source  of  emolument  to  himself. 

It  is  impossible,  therefore,  if  you  look  at  this  matter  wholly 
independently  of  the  question  of  pressure,  and  confine  your  atten- 
tion to  the  act  of  the  bankers  alone,  not  to  come  to  the  conclusion 
that  a  great  delictum  was  committed  when  the  transaction  is 
viewed  simply  with  reference  to  the  course  which  they  took. 

I  asked,  in  the  first  place,  were  you  not  well  aware  that  these 
bills  were  forgeries  ?  That  is  perfectly  true.  Did  you  not  obtain 
an  additional  advantage  and  benefit,  in  fact,  the  payment  of  your 
debt,  by  trading  with  these  bills  ?  That  is  undoubtedly  true. 
Were  you  not  very  well  aware  that  when  you  so  traded  with  these 
bills  you  would  either  prevent  the  possibility  of  a  prosecution,  or 
render  the  possibility  of  a  prosecution  so  remote,  that  it  could 
hardly  be  expected  to  succeed?  Thnt  was  the  inevitable  conse- 
quence. But  if  a  man  does  an  act  which  is  attended  necessarily 
with  an  inevitable  consequence,  he  must  be  taken  in  law  to  have 
forseen  that  consequence,  and,  in  point  of  fact,  to  have  deliberately 
intended  that  it  should  be  the  result  of  his  action.  Here  you  have 
these  bankers  violating  that  rule  of  policy,  and  that  rule  of  justice 
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and  morality,  by  using  these  forged  bills  to  extort  from  the  father 
a  security  which  he  was  not  liable  for,  they  giving  up  the  bills, 
and  thereby  violating  their  duty,  and  placing  the  parties  in  a 
situation  in  which  the  demands  of  public  justice  coidd  not  by  any 
possibility  be  complied  with. 

My  Lords,  I  regard  this  as  a  transaction  which  must  necessarily, 
for  purposes  of  public  utility,  be  stamped  with  invalidity,  because 
it  is  one  which  undoubtedly,  in  the  first  place,  is  a  departure  from 
what  ought  to  be  the  principles  of- fair  dealing  between  man  and 
man,  and  it  is  also  one  which,  if  such  transactions  existed  to  any 
considerable  extent,  would  be  found  productive  of  great  injury  and 
mischief  to  the  community.  I  think,  therefore,  that  the  decree 
which  has  been  made  in  this  case  is  a  perfectly  correct  decree.  . 

I  do  not  mean  for  one  single  moment,  by  anything  I  have  said, 
to  cast  any  imputation  on  the  character  of  these  gentlemen.  I  am 
only  dealing  with  abstract  principles  of  la\v.  They  might,  perhaps, 
fairly  have  thought  that  they  were  doing  the  best  for  the  family  of 
Mr.  William  Bayley  and  for  the  father.  I  beg  particularly 
[*  222]  *  that  it  may  not  be  understood  that  I  mean  to  convey,  by 
any  words  that  I  have  used,  any  reproach  on  their  charac- 
ter. I  have  used  those  words  as  necessary  to  vindicate  the  policy 
and  justice  of  the  rule  of  law,  and  to  show  how  highly  requisite  it 
is  that  a  Court  of  equity  should  undo  a  transaction  such  as  this, 
whether  it  is  regarded  as  proceeding  from  a  father  who  cannot  be 
considered  as  a  voluntary  agent,  or,  taking  the  other  aspect  of  it,  as 
violating  the  rules  of  law  which  prescribe  the  duties  of  individuals 
under  such  circumstances.  On  both  of  these  grounds  I  think  that 
this  is  a  transaction  which  ought  to  be  set  aside. 

Decree  or  Order  affirmed  and  Appeal  dismissed  with  costs. 

Lords'  Journals,  21st  June,  1866. 

ENGLISH  NOTES. 
Compulsion  by  overmastering  fear,  so  that  the  apparent  consent  is 
not  the  act  of  the  free-will  of  the  party,  is  accepted  by  all  civilized 
systems  of  law  as  a  reason  for  not  giving  legal  effect  to  a  contract. 
This  ground  is  considered  in  the  Digest,  Book  IV.,  title  2,  at  a  length 
which  suggests  that  the  use  of  illegal  compulsion  by  powerful  persons 
was  not  infrequent  in  ancient  Bome.  It  is.  perhaps,  questionable 
whether  the  kind  of  compulsion  in  the  ])rincii)al  case  would  have  come 
within  the  rule  of  the  civil  law,  which  distinguished  between  the  fear 
of  illegal  vengeance  and  that  if  just  punishment.  ]';.  ]\.  II.  7.  >;  1. 
And  see  Stairs'  Institutes  of  Scotch  Law,  I.  9.  8. 
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No.  42.  — TAYLOE  v.  CHESTER. 
(1869.) 

No.  43.  — DIGGLE  v.  HIGGS. 

(c.  A.  1877.) 

RULE. 

Where  money  has  been  paid  under  an  illegal  contract 
the  question  whether  it  can  be  recovered  back  depends  on 
whether  the  parties  are  in  pari  delicto ;  and  the  test  is 
whether  the  plaintiff  can  make  out  his  case  otherwise  than 
through  the  medium  and  by  the  aid  of  the  illegal  transac- 
tion to  which  he  himself  was  a  party. 

But  where  money  has  been  paid  to  a  stakeholder  upon  a 
wagering  agreement  which  is  void,  but  not  illegal,  by 
statute,  it  may  be  recovered  back  if  demanded  before  it  is 
paid  over  to  the  winner. 

Taylor  v.  Chester. 

L.  R.,  4  Q.  B.  .309-315  (s.  c.  38  L.  J.  Q.  B.  225  ;  21  L.  J.  359). 

Contract.  —  Immoral  Consideration.  —  In    pari    delicto   potior  est  conditio 

possidentis. 

The  plaintiff  deposited  with  the  defendant  the  half  of  a  £50  bank  [309] 
note  by  way  of  pledge  to  secure  the  payment  of  money  due  from  the 
plaintiff  to  the  defendant.  The  debt  was  contracted  for  wine  and  suppers 
supplied  to  the  plaintiff  by  the  defendant  in  a  brothel  kept  by  her,  to  be  there 
cf>nsumed  in  a  debauch.  The  plaintiff  having  brought  an  action  to  recover  the 
half-note :  — 

Held,  that  tlie  maxim,  in  pari  delicto  potior  est  conditio  possidentis,  applied  ; 
and  that  as  the  plaintiff  c(juld  not  recover  without  showing  the  true  character  of 
the  deposit,  and  that  being  on  an  illegal  consideration  to  which  he  was  himself 
a  party,  he  was  precluded  from  obtaining  the  assistance  of  the  law  to  recover  it 
back. 

This  was  an  action  to  recover  the  half  of  a  X50  Bank  of 
England  note.  The  pleadings,  facts,  and  course  of  the  trial  are 
fully  stated  in  the  judgment  of  the  Court. 

Feb.  2.     Hopwood  (TTolker,  Q.  C,  with  him),  for  the  de- 
fciidant,  in  the  course  of  the  argument  cited  Holman  v.       [310] 
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Johnson,  Covvp.  at  }).  .'US  ;   Bifjgs  v.  Lawrence,  3  T.  If.  454,  1  II.    If. 
740.     Chujas  v.  Fenaluna,  4  T.  R  466,  2  R.  R.  442. 

Feb.  3.  Herschell  (Pope  with  him),  for  the  plaintiti'.  — It 
[*311]  is  not  the  plaintiff,  but  the  defendant,  *who  relies  upon 
the  immorality.  The  plaintiff  does  not  claim  to  succeed 
upon  any  contract,  but  on  his  right  of  property  in  the  half-note. 
The  cases  which  may  be  cited  against  the  plaintiff  are  divisible 
into  two  classes,  —  first,  where  it  is  sought  to  enforce  an  illegal 
contract ;  secondly,  where  the  person  from  whom  the  illegal  con- 
sideration has  moved  relies  upon  the  illegality  to  recover  back  the 
money  paid  under  the  contract.  But  these  cases  do  not  apply, 
because  here  it  is  the  defendant  who,  by  means  of  an  immoral  con- 
tract, seeks  to  detain  the  note  deposited. 

[Hannex,  J.  Parke,  B.,  in  Scarf e  v.  Morgan,  4  M.  &  W.  at 
p.  281,  says:  "If  an  illegal  contract  is  executed,  and  a  property 
either  special  or  general  has  passed  thereby,  the  property  must 
remain."] 

That  has  never  been  decided;  if  it  were  law,  the  Court  would 
have  to  go  into  all  the  circumstances  of  the  illegal  contract  to  see 
if  the  property  had  passed.  If  the  plaintiff'  be  right  in  his  conten- 
tion, it  will  be  unnecessary  for  the  Court  to  consider  the  question 
of  illegality  ;  and  if  it  decides  in  his  favour,  they  will  not  enforce 
the  immoral  contract ;  but  if  they  decide  in  favour  of  the  defend- 
ant, they  will  uphold  an  illegal  agreement.  If  the  contract  to 
supply  the  plaintiff'  with  the  means  to  commit  immorality  be  void, 
the  deposit  to  procure  the  means  is  also  void,  Cannan  v.  Bryce,  3 
B.  &  Aid.  179  ;  and  on  the  same  principle  a  covenant  to  pay  for  the 
price  of  land  sold  to  the  covenantor  for  an  illegal  purpose  has  been 
held  not  to  be  enforceable.  Bridges  v.  Fisher,  3  E.  &  B.  642;  23 
L.  J.  Q.  B.  276. 

[Melloh,  J.  It  is  well  established  by  Pearce  v.  Brooks,  L.  E.,  1 
Ex.  213;  35  L.  J.  Ex.  134;  No.  32,  p.  326,  ante;  and  the  cases  there 
cited,  that  if  a  person  makes  a  contract  with  the  knowledge  that 
another  intends  to  apply  its  subject-matter  to  an  immoral  purpose, 
he  cannot  recover  upon  it.] 

Those  were  all  cases  where  the  Court  was  asked  to  enforce  the 
illegal  contract. 

[Hannen,  J.  If  a  person  lets  a  house  for  an  immoral  purpose, 
are  his  enforceable  rights  gone,  so  that  he  cannot  bring  ejectment  ? 
In  this  case  a  special  property  has  passed  to  the  defendant,  and 
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according  to  Ferret  v.  Hill,  15  C.  B.  207 ;  23  L.  J.  C.  P. 
185,  where  an  interest  in  realty  has  *pas.sed,  it  cannot  be     [*312] 
avoided  on  the  ground  that  it  has  been  gained  by  a  mis- 
representation.] 

The  special  property  can  only  be  given  by  the  special  contract, 
and  the  defendant  must  set  up  the  special  contract  to  detain  the 
note.  Suppose  the  plaintiff  had  tendered  the  amount  for  which 
the  half-note  was  pledged,  the  defendant's  lien  would  be  at  an 
end ;  could  it  then  be  argued  that  the  plaintiff  would  not  be 
entitled  to  recover  the  half-note  ? 

Holker,  Q.  C,  replied.  Cur.  adv.  vult. 

April  20.  The  judgment  of  the  Court  (Mellor  and  Hannen,  J  J.) 
was  delivered  by 

Mellor,  J.  In  this  case  the  plaintiff"  declared  on  the  bailment 
of  the  half  of  a  £50  Bank  of  England  note,  to  the  defendant,  to  be 
redelivered  on  request,  alleging  a  refusal  by  the  defendant  to  re- 
deliver such  half-note.  The  second  count  was  in  detinue  for  the 
same  half-note. 

The  defendant,  after  traversing  the  delivery  and  detention  of 
the  note,  and  to  the  second  count  denying  that  it  was  the  property 
of  the  plaintiff',  pleaded  separately  and  specially  to  iDoth  counts, 
in  effect,  that  the  half-note  in  question  had  been  deposited  by  the 
plaintiff  with  the  defendant  by  way  of  pledge,  to  secure  the  repay- 
ment of  money  due  and  money  then  advanced  by  the  defendant 
to  the  plaintiff  and  then  due. 

The  plaintiff  joined  issue  on  the  defendant's  pleas,  and  also  re- 
plied specially  that  the  alleged  debt  or  sum,  in  respect  of  which 
the  defendant  justified  the  non-delivery  and  detention  of  the 
hnlf-note,  was  for  wine  and  suppers,  supplied  by  the  defendant  in 
a  brothel  and  disorderly  house  kept  by  the  defendant,  for  the 
purpose  of  being  consumed  there  by  the  plaintiff  and  divers  pros- 
titutes in  a  debauch  there,  to  incite  them  to  riotous,  disorderly, 
and  immoral  conduct,  and  for  money  knowingly  lent  for  the 
purpose  of  being  expended  in  riot  and  debauchery  and  immoral 
conduct. 

The  defendant  rejoined,  taking  issue  on  the  replication,  and  also 
demurred  to  its  validity. 

On  the  trial  before  me  at  Manchester,  the  case  of  the  plaintiff 
was  that  the  note  had  not  been  dt'posited  at  all  with  the  defend- 
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[*313]  ant,  *but  had  been  fraudulently  taken  and  appropri- 
ated by  her.  The  jury,  however,  did  not  adopt  his  view 
of  the  facts,  but  found  that  the  note  was  deposited  by  way  of 
security,  as  alleged  by  the  defendant,  and  they  further  found  upon 
the  evidence  that  the  debt  was  incurred  and  the  money  advanced 
as  alleged  in  the  plaintiff's  replication  to  the  special  pleas.  On 
these  findings,  the  verdict  was  entered  for  the  defendant,  with 
liberty  to  the  plaintiff  to  move  to  enter  the  verdict  for  him  for 
£50,  to  be  reduced  to  nominal  damages  in  case  the  note  should  be 
returned  to  the  plaintiff. 

A  rule  was  accordingly  obtained  to  enter  the  verdict  for  the 
plaintiff,  on  the  ground  that  the  jury  had  found  all  the  issues 
tendered  by  the  plaintiff  in  his  favour. 

This  rule  and  the  demurrer  to  the  replication  came  on  together 
for  argument  at  the  sittings  in  banco  after  last  Hilary  term,  before 
my  Brother  Hannex  and  myself,  and  at  the  close  of  the  argument 
we  took  time  to  consider  our  judgment. 

It  was  argued  on  the  part  of  the  defendant,  in  showing  cause 
against  the  rule,  and  in  support  of  the  demurrer  to  the  special 
replication  of  the  plaintiff,  that,  upon  the  finding  of  the  jury  and 
the  facts  as  admitted  by  the  demurrer,  the  plaintiff  and  defendant 
were  in  pari  delicto,  and  that  therefore  upon  the  whole  record 
judgment  must  be  entered  for  the  defendant.  On  the  part  of  the 
plaintiff  it  was  argued  that  it  was  the  defendant  who  was  relying 
on  the  illegal  transaction  as  an  answer  to  a  claim  of  the  plaintiff, 
founded  on  his  ownership  of  the  note,  and  his  rights  to  recover 
back  the  same,  and  many  startling  consequences  were  pointed  out 
to  us  as  likely  to  result  from  a  decision  that  the  plaintiff  could  not 
recover.  We  have  fully  considered  the  case,  and  are  satisfied  that 
the  plaintiff  cannot  recover  under  the  circumstances  found  by  the 
jury,  and  admitted  on  the  record.  The  maxim  that  iii  i^ari  delicto 
potior  est  conditio  possidentis,  is  as  thoroughly  settled  as  any 
proposition  of  law  can  be.  It  is  a  maxim  of  law,  established,  not 
for  the  benefit  of  plaintiffs  or  defendants,  but  is  founded  on  the 
principles  of  public  policy,  which  will  not  assist  a  plaintiff  who  has 
paid  over  money  or  handed  over  property  in  pursuance  of  an  illegal 
or  immoral  contract,  to  recover  it  back,  "for  the  Courts  will  not 
assist  an  illegal  transaction  in  any  respect : "  per  Lord 
[*  314]  Ellenborough  in  *  Udgar  v.  Fowler,  3  East,  222,  7  E.  E.  433 ; 
Collins  V.  Blantern,  2  Wils.  341  ;  Lord  ^Maxsfikld  in  Hol- 
nian  v.  Johnson,  Cowp.  at  p.  343. 
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The  true  test  for  determining  whether  or  not  the  plaintiff  and 
the  defendant  were  in  pari  delicto  is  by  considering  whether  the 
plaintiff  could  make  out  his  case  otherwise  than  through  the 
medium  and  by  the  aid  of  the  illegal  transaction  to  which  he  was 
himself  a  party.  Simpson  v.  Bloss,  7  Taunt.  2-46  ;  17  E.  K.  509  ; 
Fivaz  V.  Nichulls,  2  C.  B.  501.  It  is  to  be  observed  that  in  this 
case  the  illegality  is  not  in  a  collateral  matter,  as  in  the  case  of 
Ferret  v.  Hill,  15  C.  B.  207  ;  23  L.  J.  C.  P.  185,  which  was  cited 
for  the  plaintiff,  but  is  the  direct  result  of  the  transaction  upon 
which  the  deposit  of  the  half-note  took  place. 

Mr.  Herschell's  argument  was  based  upon  the  hypothesis  that, 
in  spite  of  the  finding  of  the  jury,  the  plaintiff  was  entitled  to 
recover  by  virtue  of  his  property  in  the  half-note,  and  that  it  was 
the  defendant  alone  who  .set  up  an  immoral  transaction  as  the 
answer  to  the  plaintiff's  claim. 

This  argument  appears  to  us  to  be  founded  upon  an  entirely 
erroneous  view  of  the  facts.  The  plaintiff,  no  doubt,  was  the 
owner  of  the  note,  but  he  pledged  it  by  way  of  security  for  the 
price  of  meat  and  drink  provided  for,  and  money  advanced  to,  him 
by  the  defendant.  Had  the  case  rested  there,  and  no  pleading 
raised  the  question  of  illegality,  a  valid  pledge  would  have  been 
created,  and  a  special  property  conferred  upon  the  defendant  in 
the  half-note,  and  the  plaintiff  could  only  have  recovered  by 
showing  payment  or  a  tender  of  the  amount  due.  In  order  to  get 
rid  of  the  defence  arising  from  the  plea,  which  set  up  an  existing 
pledge  of  the  half-note,  the  plaintiff  had  recourse  to  the  special 
replication,  in  which  he  was  obliged  to  set  forth  the  immoral  and 
illegal  character  of  the  contract  upon  which  the  half-note  had 
been  deposited.  It  was,  therefore,  impossible  for  him  to  recover 
except  through  the  medium  and  by  the  aid  of  an  illegal  transaction 
to  which  he  was  himself  a  party.  Under  such  circumstances,  the 
maxim  in  pari  delicto  potior  est  conditio  possidentis  clearly 
applies,  and  is  decisive  of  the  case. 

*It  would  also  appear  from  the  case  of  Scarf e  v.  Morgan,  [*  315] 
4  M.  &  W.  at  pp.  281,  282;  per  Parke,  B.,  in  delivering 
the  judgment  of  the  Court,  that,  notwithstanding  the  illegality 
of  the  transaction  itself,  out  of  which  the  deposit  in  this  case 
arose,  the  lien  would  exist,  because  the  contract  was  executed  and 
the  special  property  had  passed  by  the  delivery  of  the  half-note  to 
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the  defendant,  and  the  maxim  woidd  apply  in  j^'ffi  delicto  potior 
est  conditio  jjosaideatis. 

It  is,  however,  sufficient  in  the  present  case  to  determine  it  on 
the  ground  that  the  plaintiff'  could  not  recover  without  .showing  the 
true  character  of  the  deposit ;  and  that  being  upon  an  illegal  con- 
sideration, to  which  he  was  himself  a  party,  he  was  precluded  from 
obtaining  "  the  assistance  of  the  law  "  to  recover  it  back.  It  is  not 
necessary  to  consider  what  might  have  been  the  effect  of  a  tender 
of  the  amount  for  which  the  note  was  pledged,  and  there  is  nothing 
to  raise  any  such  question  in  this  case. 

The  result,  therefore,  will  be  that  the  verdict  must  stand  for  the 
defendant  on  the  issues  taken  on  the  special  pleas,  and  for  the 
plaintiff  on  the  issue  taken  on  the  replication  ;  but  as  upon  the 
whole  record  it  is  manifest  that  the  plaintiff'  cannot  recover,  judg- 
ment will  be  entered  for  the  defendant. 

Judgment  for  the  defendant. 

Diggle  V.  Higgs. 

46  L.  J.  Ex.  721-725  (s.  c.  2  Ex.  D.  422 ;  37  L.  T.  27 ;  25  W.  R.  777). 

Contract.  —  Wagering.  —  Stakeholder, 

[721]       The  deposit  of  a  suin  of  money  by  two  ])ersous  in  the  hands  of  a  third, 
to  abide  the  event  of  a  lawful  game  between  the  two,  is  a  wager,  and  not 
"  a  subscription  or  contribution  to  a  prize"  within  8  &  9  Vict.  c.  109,  s.  18. 

Such  a  deposit  may  be  recovered  by  the  depositor  from  the  stakeholder,  if 
demanded,  before  it  is  paid  over  to  the  winner. 

The  plaintiff  and  one  M.  Simmonite  entered  into  the  following 
agreement :  — 

Articles  of  agreement  between  ]\L  Simmonite  and  T.  Diggle, 
both  of  Sheffield,  to  walk  at  Higginshaw  Ground,  Oldham,  on  the 
19th  of  October,  for  £200  a  side,  T.  D.  to  receive  100  yards'  start 
in  a  mile,  £25  a  side  down,  in  the  hands  of  C.  Higgs,  stakeholder  ; 
second  deposit  to  be  made  of  £25  each  more  on  the  5th  of  August, 
at  ]\Ir.  Un win's,  to  be  made  up  to  nine  o'clock  ;  the  third  deposit 
of  £50  on  the  16th  of  September;  the  final  of  £100  each  to  be 
made  at  12  o'clock  the  day  of  walking.  The  men  to  be  on  their 
marks  at  one  o'clock ;  all  the  money  to  be  deposited  in  C.  Higgs's 
hands;  the   final   deposit   to  be    made  on   the  ground.      W.   Jen 
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kills,  referee,  and  C.  Higgs,  iinal  stakeholder  and  pistul-firer.  If 
either  parties  not  agreeing  to  these  articles  to  forfeit  the  money 
down.  Thomas  Diggle. 

M.   SiMMONITE.    -|- 

The  money  was  duly  deposited  with  Higgs,  and  the  race  was 
run.  A  dispute  arose  as  to  the  event,  it  being  alleged  that  the 
plaintiff  had  not  fair  play ;  but  the  referee  decided  that  the  race 
had  been  won  by  Simmouite.  After  the  race,  while  the  defendant, 
as  stakeholder,  still  had  the  plaintiff's  deposit  in  his  hands, 
the  *  plaintiff  wrote  to  him  giving  him  notice  not  to  pay  [*  722] 
over  the  money  to  Simmouite.  The.  defendant,  however, 
disregarded  the  notice,  and  paid  the  money  over. 

The  plaintiff  thereupon  brought  this  action  against  the  defend- 
ant for  the  amount  of  his  deposit. 

At  the  trial,  before  Huddlestox,  B.,  at  Manchester  Spring 
Assizes,  a  verdict  was  given  for  the  plaintiff,  and  the  learned 
Judge  reserved  judgment  that  the  point  of  law  might  be  argued. 

On  the  15th  of  May  the  plaintiff  moved  for  judgment  accord- 
ingly, and  Huddleston,  B.,  gave  judgment  for  the  defendant  on 
the  authority  of  Batty  v.  Marriott,  5  C.  B.  818 ;  17  L.  J.  C.  P.  215, 
at  the  same  time  expressing  his  dissent  from  the  judgment  in 
that  case. 

Against  this  decision  the  plaintiff  appealed. 

Edwards,  for  the  plaintiff.  —  This  case  is  really  governed  by 
Hampden  v.  Walsh,  1  Q.  B.  D.  189  ;  45  L.  J.  Q.  B.  2,S8.  It  has  been 
decided  over  and  over  again  that  until  the  money  has  been  actually 
paid  over  to  the  winner,  the  depositor  has  a  right  to  recover  his 
money  from  the  stakeholder,  and  that  whether  the  wager  is  legal 
or  not;  see  Varney  v.  Hickman,  5  C.  B.  271;  17  L.  J.  C.  P.  102. 
In  that  case  Maule,  J.,  says  that  the  statute  does  not  apply  to  an 
action  where  a  party  seeks  to  recover  his  deposit  from  a  stake- 
holder upon  a  repudiation  of  the  wager.  And  no  distinction  is 
made  between  a  case  whcie  the  event  of  the  wager  has  been  as- 
certained and  where  it  has  not.  And  if  we  look  to  the  older 
autliovities,  Martin  v.  Heioson,  10  Ex.  737 ;  24  L.  J.  E.v.  174,  and 
Hadcluw  V.  Jackson,  8  B.  &  C.  221,  we  see  that  it  does  not  matter 
whether  the  demand  is  made  before  or  after  the  event.  The 
question  is  wliether  the  money  has  been  paid  over  or  not.  The 
case  on  wliicli   the  other  side  will  rely  is  Batty  v.  Marriott.     That 


484  CONTRACT. 


No.  43.  —  Diggle  v.  Higgs,  46  L.  J.  Ex.  722,  723. 


case  is  wrong.  The  proviso  made  so  applies  to  hojia  fide  contriliu- 
tions,  not  to  cases  where  the  subscribers  are  the  competitors. 

[Caikns,  L.  C.  But  how  could  a  bond  fide  contribution,  such 
as  you  mention,  be  supposed  to  be  a  wager  ?  What  is  the  use  of 
the  proviso  ?J 

It  is  added  ex  ctbundanti  cautela.  In  Batson  v.  Kevjman,  L.  R., 
1  C.  P.  573,  Mellish,  L.  J.,  mentions  Batty  v.  Marriott,  without 
approval,  and  the  Irish  courts  disregarded  it  in  Graham  v.  Thomp- 
son, Ir.  L.  R.  2  Com.  Law,  64. 

C.  Eussell  and  C.  Crompton,  for  the  defendant. — Batson  \. 
Newman  is  quite  consistent  with  Batty  v.  Marriott.  There  was 
no  contest  in  that  case,  but  merely  a  wager  against  time.  The 
present  case  is  an  action  to  recover  back  a  contribution,  subscribed 
for  a  lawful  game,  after  the  event.  The  right  to  recover  depends 
upon  whether  the  event  has  happened  or  not.  Till  the  event  the 
authority  of  the  stakeholder  may  be  withdrawn  at  any  moment. 
But  once  the  event  has  taken  place,  the  stakeholder  holds  the 
money  as  money  had  and  received  for  the  use  of  the  winner.  The 
present  case  does  not  come  within  section  18.^  But  if  it  did,  the 
defendant  is  protected  by  the  proviso.  Suppose  there  were  ten 
subscribers  and  competitors ;  then  it  would  clearly  not  be  a  bet, 
but  a  contribution.  Where  is  the  line  to  be  drawn  ?  It  must 
always  be  a  question  of  fact  whether,  in  a  particular  case,  it  is  a 
wager  or  a  contribution. 

[Bramwell,  L.  J.  The  section  applies  to  lawful  and  unlawful 
games  alike.  Why  is  this  not  a  contract  by  way  of 
[*  723]  wagering  within  the  first  part  of  the  section  ?  I  *  do  not 
see  why  the  first  part  should  not  apply  as  much  as  the 
second.  Cairns,  L.  C.  I  should  certainly  think  it  was  a  wager ; 
and  it  comes  within  the  first  part  of  the  section,  unless  saved  by 
the  second.] 

In  Batson  v.  Neivmnn,  Mellish,  L.  J.,  says  the  proviso  only  applies 
where  there  is  a  contest.     He  does  not  impugn  Batty  v.  Marriott. 

'  By  8  &  9  Vict.  c.  9,  s.  18,  it  is  enacted  hands  of  any  person  to  abide  the  event  on 
that  all  contracts  or  agreements,  whether  which  any  wager  shall  have  been  ma<le, 
by  jiarol  or  in  writing,  by  way  of  gaming  provided  always,  that  this  enactment  shall 
^or  waaering.  shall  be  nnll  and  void,  and  not  be  deemed  to  apply  to  any  snbscr<p- 
that  no  suit  sli.all  be  brought  or  maintained  tiou  or  contribution,  or  agreement  to  sub- 
in  any  Court  of  law  or  equity  for  recov-  scribe  or  contribute  for  or  toward  any 
ering  any  sum  of  money  or  valuable  thing  plate,  prize,  or  sum  of  money  to  be 
alleged  to  be  won  upon  any  wager,  or  awarded  to  the  winner  or  winners  of  any 
which   shall  have  been   deposited  in  the  lawful  game,  spurt,  pastime,  or  exercise. 
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If  this  is  a  wager,  why  is  it  not  equally  a  wager  when  a  number  of 
people  subscribe  ?  In  Graham  v,  Thompson,  the  contract  was 
admitted  to  be  an  illegal  wager;  and  in  Varney  v.  Hickman,  the 
demand  was  made  before  the  event.  Those  cases  therefore  do  not 
apply.  The  section  is  composed  of  three  parts  :  the  first  two  apply 
to  wagers  generally  ;  the  third,  where  a  subscription  to  a  prize  has 
the  appearance  of  a  wager.  The  proviso  would  be  useless,  except 
in  doubtful  cases.  Supposing  this  to  be  a  wager,  Hamixleii  v. 
Walsh  no  doubt  is  an  authority  for  the  proposition  that  the  money 
can  be  recovered  from  a  stakeholder  before  it  has  actually  been 
paid  over.  But  in  Savage  v.  Madder,  36  L.  J.  Ex.  178,  it  is  pointed 
out  that  an  action  against  the  stakeholder  is  within  the  very 
words  of  the  second  part  of  the  section.  The  law  says  the  stake- 
holder is  to  decide,  and  the  law  will  not  interfere  ;  then  comes 
the  proviso  with  regard  to  contributions.  The  case  of  Emery  v, 
Richards,  14  M.  &  W.  728;  15  L.  J.  Ex.  49,  shows  that  a  stake- 
holder in  a  legal  wager,  before  the  passing  of  8  &  9  Vict.  c.  108, 
was  not  in  the  position  merely  of  agent  to  two  principals,  but  of 
trustee  under  a  contract.  Then  comes  the  statute,  which  does  not 
make  the  contract  illegal,  but  only  null  and  void.  This  does  not 
alter  the  position  of  the  stakeholder,  who  after  the  event  is  no 
longer  the  agent  of  the  depositor,  but  still  trustee  of  the  money 
for  the  winner.  He  is  like  an  arbitrator  at  common  law  whose 
authority  may  be  revoked  before  the  event,  but  not  afterwards. 

Cairns,  L.  C.  The  first  question  we  have  to  decide  in  this  case 
is  whether  the  contract  was  a  wager  or  not.  It  appears  to  me 
beyond  a  doubt  that  it  was  a  wager  and  nothing  but  a  wager.  It 
was  a  walking  match  for  £200  a  side.  The  one  bet  the  other 
£200  that  he  would  beat  him  in  a  walking  race,  and  it  is  not  the 
less  a  wager  because  the  form  was  gone  through  of  depositing  the 
stakes  with  a  third  person  as  stakeholder.  The  winner  would 
have  the  £200  of  the  other  competitor  paid  over  to  him,  and 
would  also  receive  back  his  own  £200,  nominally  receiving  a 
prize  of  £400,  but  really  only  winning  £200. 

Then  what  is  the  meaning  of  the  statute  ?  Is  a  contract  of  this 
kind  excepted  from  the  operation  of  the  18th  section  by  the  pro- 
viso ?  We  start  with  this,  that  the  contract  was  a  wager,  and 
therefore  came  within  the  first  part  of  the  section,  which  says, 
"  that  all  contracts,  wliether  V)y  parole  or  in  writing  by  way  of  gaming 
or  wa^erin",  shall  be   null   and  void."     And   tli"    ju'oviso  follows 
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after  an  intervening  sentence,  in  these  words :  "and  that  no  snit 
shall  be  brought  or  maintained  in  any  Court  of  law  or  equity  for 
recovering  any  sum  of  money  or  valuable  thing  alleged  to  be  won 
npon  any  wager,  or  which  shall  have  been  deposited  in  the  hands 
of  any  person  to  abide  the  event  on  which  the  wager  shall  have 
been  made ; "  the  proviso  itself  being,  "  provided  always  that  this 
enactment  shall  not  be  deemed  to  apply  to  any  subscription  or 
contribution  or  agreement  to  subscribe  or  contribute  for  or  towards 
any  plate,  prize,  or  sum  of  money  to  be  awarded  to  the  winner  or 
winners  of  any  lawful  game,  sport,  pastime,  or  exercise."  It  is 
perfectly  clear  there  may  be  in  scores  of  forms  "agreements  to 
subscribe  or  contribute "  to  prizes  without  any  wager  at  all ;  and 
we  cannot  read  the  proviso,  which  is  capable  of  a  rational  and  in- 
telligible meaning,  in  a  different  way,  —  in  the  way  contended  for 
by  the  defendant,  which  would  have  the  effect  of  neutralising  to 
a  great  extent  the  effect  of  the  first  part  of  the  section.  We  can- 
not suppose  that  it  in  effect  says  though  Parliament  has  declared 
that  no  actions  shall  be  brought  on  wagering  contracts,  yet  such 

actions  shall  be  brought  when  the  wager  takes  the  form 
[*  724]  *  of  a  deposit,  on  an  agreement  that  the  winner  is  to  take 

the  whole. 
I,  therefore,  read  the  proviso  as  if  it  ran,  "  Provided  always, 
that  where  there  is  a  contribution  or  subscription  which  is  not 
a  wager,  this  section  is  not  to  apply."  There  is  no  authority  in 
favour  of  the  defendant's  contention  in  this  case,  except  Batty  v. 
Marriott.  If  that  case  is  to  be  followed,  it  cannot  l)e  denied  that 
it  is  very  much  in  point  here.  But  the  Court  in  that  case  seem 
to  have  considered  that  the  question  was  whether  the  game  or 
exercise  was  lawful  or  unlawful ;  and  having  come  to  the  con- 
clusion that  it  was  a  lawful  game,  they  seem  to  have  considered 
that,  in  consequence  of  the  words  "  winner  or  winners  of  any 
lawful  game"  in  the  proviso,  there  was  nothing  in  the  contract 
which  was  struck  at  by  the  Act  of  Parliament ;  and  that  the  Act 
was  only  intended  to  strike  at  unlawful  games ;  overlooking  the 
general  words  in  the  beginning  of  the  section,  which  apply  equally 
to  all  wagering  contracts,  whether  in  respect  of  lawful  or  lui- 
lawful  games.  When  the  case  of  Batson  v.  Newman  came  before 
the  Court,  though  there  was  certainly  a  difference  between  that 
case  and  the  case  of  Batty  v.  Jfarriott,  one  cannot  help  seeing  that 
Batty  v.  Marriott  did  not  meet  with   much  approval;  and,  there- 
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fore,  we  cannot  consent,  sitting  in  this  Court,  to  follow  the  latter 
case.  We,  therefore,  arrive  at  the  conclusion  that  this  was  in 
reality  a  wager,  and  that  all  the  consequences  follow  which  are 
entailed  on  wagering  contracts  by  the  section. 

But  then  it  is  said  that  this  is  an  action  by  one  party  to  the 
contract,  who  has  revoked  the  authority  given  to  the  stakeholder, 
on  the  principle  that  the  contract  was  null  and  void ;  and  that 
section  18  has  taken  away  the  plaintiff's  right  to  recover,  under 
words  which  at  first  sight  seem  general  enough  to  have  that  effect, 
since  they  prohibit  actions  to  recover  "  any  sum  deposited  in  the 
hands  of  any  person  to  abide  the  event  on  which  any  wager  shall 
have  been  made."  On  that  I  must  first  observe  that  the  Queen's 
Bench  Division  in  the  case  of  HampJcn  v.  Walsh,  seems  to  have 
held  an  action  of  this  kind  maintainable;  and  in  Batty  v.  Marriott 
the  objection  was  not  taken.  Be  that  as  it  may,  I  am  of  opinion 
that  the  objection  cannot  be  maintained,  and  what  the  section 
amounts  to  is  this :  all  wagering  contracts  are  null  and  void. 
Then,  dealing  with  actions  upon  those  contracts,  it  says  that  they 
cannot  be  maintained,  and  enacts  that  "  no  suit  or  action  shall  be 
brought  or  maintained  for  recovering  any  sum  or  valuable  thing 
alleged  to  be  won  upon  any  wager,  or  which  shall  have  been  depos- 
ited in  the  hands  of  any  person  to  abide  the  event  on  which  any 
wager  shall  have  been  made,"  that  is  to  say,  the  contract  is  null  and 
void,  and  you  shall  not  maintain  any  action  upon  it,  either  against 
the  party  to  the  contract,  or  against  the  stakeholder  if  the  sum  is 
deposited.  This  interpretation  seems  to  make  one  member  of  the 
sentence  to  correspond  with  the  other ;  and  while  the  consequences 
which  would  follow  a  valid  contract  are  taken  away,  any  legal  right 
there  may  be  to  recover  the  sum  of  money  paid  under  the  void  con- 
tract, seems  to  me  to  l)e  left  untouelied.  That  explanation  seems  to 
me  to  meet  the  wliole  of  the  case,  and,  witli  all  respect  to  the  learned 
Judge,  I  tliink  that  judgment  ought  to  be  entered  for  the  plaintiff. 

CocKBURX,  L.  C  J.  I  concur  in  the  result  of  the  Lord  Chan- 
cellor's judgment,  and  I  quite  agree  that  this  is  a  wager.  On  that 
point  I  cannot  entertain  a  shadow  of  a  doubt.  I  do  not  tliink  tliat 
this  case  is  protected  by  the  proviso,  which,  in  my  opinion,  was 
intended  to  meet  the  case  of  hand  fide  contributions  to  a  prize,  to 
be  given  to  the  winner  in  some  lawful  competition.  But  I  enter- 
tain considerable  doubts  on  the  other  question.  If  this  were  ;r.s 
i.itegra,  I  should  have  thought  that  this  action  was  excluded  by 
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the  enactment  against  the  recovery  of  a  sum  of  money  deposited 
in  the  hands  of  any  person  to  abide  the  event  of  a  wager.  It 
seems  to  me  tliat  what  the  Legishiture  intended  to  effect  was,  that 
whereas  hut  for  the  statutory  provision  the  winner  might  insist  on 
having  the  money  after  the  event,  or  before  the  event  the  person 

who  had  deposited  the  sum  might  have  recovered  it  back 
[*  725]  again  from  the  *  stakeholder,  the  provision  of  the  statute 

should  prevent  the  waste  of  the  time  of  Courts  of  law  over 
litigation  in  either  of  the  possible  cases,  and  should  enact  that 
neither  should  the  wagerer  recover  his  bet  from  the  loser,  nor 
should  the  depositor  have  any  aid  from  the  Courts  of  law,  but 
should  get  back  the  money  deposited  in  the  best  way  he  could. 
But  that  question,  whatever  might  have  been  my  opinion  if  it 
were  res  integra,  has  already  been  before  strongly  constituted 
courts  in  Varney  v.  Hickman,  and  Martin  v.  Hewson ;  once  in  the 
Common  Pleas,  before  Mr.  Justice  Maule,  and  once  in  the  Ex- 
chequer, before  Baron  Parke  ;  and  I  am  not  desirous  of  disturbing 
a  question  which  has  been  so  settled.  And  perhaps  it  may  be 
advantageous  that  people  should  feel  how  precarious  and  uncertain 
contracts  of  this  nature  must  of  necessity  be. 

Bramwell,  L.  J.  I  am  of  the  same  opinion,  and  I  will  only 
add  one  word,  —  not  for  the  sake  of  aimless  difference.  I  think 
the  construction  put  on  the  section  by  the  Lord  Chancellor  is 
right,  and  I  think  that  the  words  "  no  suit  shall  be  maintained," 
&c.,  are  needless,  and  would  have  been  as  well  omitted,  and  were 
only  put  in  by  way  of  pointing  out  the  consequence  of  the  earlier 
part  of  the  section.  And  I  should  be  inclined  to  read  them  as  if 
they  ran,  "  no  suit  shall  be  brought  or  maintained  on  any  such 
contract."  I,  therefore,  agree  that  our  judgment  should  be  for  the 
plaintiff.  Judgment  for  the  plaintiff. 

ENGLISH  NOTES. 
The  principle  in  Taylor  v.  Cheater  underlies  those  cases  where  prop- 
erty has  been  conveyed  or  given  for  an  immoral  or  illegal  consideration. 
Aijerst  v.  Jenkins  (1873),  L.  R.,  16  Eq.  275,  42  L.  J.  Ch.  690.  29  L.  T. 
126,  21  W.  R.  878;  Beghie  v.  Phosphate  Sewage  Company  (1876),  1 
Q.  B.  D.  679,  35  L.  T.  350,  25  W.  R.85;  Herman  v.  Jeuchner  (1885), 
15  Q.  B.  D.  561,  54  L.  J.  Q.  B.  340,  53  L.  T.  94,  33  W.  R.  606.  In 
the  last  mentioned  case  the  plaintiff  was  held  not  entitled  to  recover  a 
sum  of  money  deposited  with  the  defendant  to  indemnify  him  against 
the  risks  incurred  by  the  latter  by  becoming  surety  for  the  plaintiff  in 
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a  criminal  prosecution.  If  the  illegal  act  has  been  sub.stantially  ex- 
ecuted the  consideration  is  irrecoverable.  Kearsleij  v.  Thomson  (1890), 
24  Q.  B.  D.  742,  59  L.  J.  Q.  B.  288,  63  L.  T.  150,  38  W.  R.  614. 

But  where  the  illegal  act  remains  unexecuted,  the  consideration  paid 
for  it  may  be  recovered.  Tappenden  v.  Randall  (1801),  2  Bos.  &  P. 
467,  5  R.  R.  662.  There  the  plaintiff  was  entitled  to  recover  £200 
paid  by  him  on  an  illegal  contract,  which  had  not  been  executed  at  the 
time.  In  Symes  v.  Hughes  (1870),  L.  R.,  9  Eq.  475,  39  L.  J.  Ch.  304, 
22  L.  T.  462,  A.  assigned  his  property  to  a  trustee,  with  the  intention 
of  defeating  his  creditors.  He  then  made  an  arrangement  with  his 
creditors  and  sued  the  trustee  for  a  re-conveyance  of  the  property.  He 
was  held  entitled  to  succeed.  In  Taylor  v.  Bowers  (1876),  1  Q.  B.  D. 
291,  45  L.  J.  Q.  B.  168,  34  L.  T.  938,  24  W.  R.  499,  A.  assigned  his 
goods  under  a  fictitious  sale  to  B.  in  order  to  defraud  his  creditors.  B. 
executed  a  bill  of  sale  to  C,  who  was  privy  to  the  previous  dealings 
with  A.  Before  any  fraud  against  the  creditors  was  accomplished,  A. 
claimed  the  goods  from  C.     He  was  held  entitled  to  recover  them. 

The  consideration  is  recoverable  where  the  person  who  paid  it  did  so 
tinder  coercion  or  fraud.  Atkinson  v.  Denhy  (1860),  6  H.  &  N.  778, 
30  L.  J.  Ex.  361,  4  L.  T.  252,  9  W.  R.  539;  Williams  v.  Bayley,  No. 
41,  p.  455,  ante  ;  Reynell  v.  Sprye  (1852),  1  De  G.  M.  &  G.  660.  In 
lieynell  v.  Sprye  a  conveyance  of  property  in  pursuance  of  a  champertous 
agreement  was  set  aside  on  the  ground  that  the  plaintiff  had  been  in- 
duced to  make  it  by  fraud  of  the  other,  who  falsely  represented  that  it 
Avas  a  usual  and  proi)er  course  among  men  of  business  to  advance  money 
to  take  up  litigation  on  the  terms  of  undertaking  all  the  risk  and  shar- 
ing the  proceeds  recovered.  In  Atkinson  v.  Denhy,  the  plaintiff  paid 
the  defendant  £50  in  order  to  get  his  consent  to  a  composition  deed, 
which  the  defendant  had  refused  to  give  unless  he  received  something 
more  than  the  others.     The  money  was  held  recoverable. 

The  principle  of  Diggle  v.  B iggs  was  involved  in  Barclay  v.  Pearson 
1893,  2  Ch.  154,  62  L.  J.  Ch.  636,  68  L.  T.  709,  42  W.  R.  74.  The 
defendant  in  this  case  had  started  a  missing  word  competition  which 
was  in  the  nature  of  a  lottery.  Every  competitor  sent  in  a  shilling  and 
his  guess,  and  the  money  so  obtained  was  to  be  divided  amongst  the 
successful.  The  plaintiff  was  one  of  the  successful  competitors,  but 
nn  order  was  made  restraining  the  distribution  of  the  fund  owing  to  the 
illegal  nature  of  the  competition.  Mr.  Justice  Stirlin^g  decided  that  the 
])laintiff  had  no  right  to  the  assistance  of  the  Court  in  demanding  this 
money;  and  left  the  defendant  in  possession  of  the  fund  on  his  under- 
taking to  pay  the  costs  of  the  action.  He  was  thus  left  at  liberty  to  dis- 
tribute the  fund  according  as  he  might  deem  himself  in  honour  bound  tn 
dispose  of  it;  but  lif^  remained  subject  to  the  claims  of  the  unsncccs.-ful 
competitors;  each  of  whom  was  legally  entitled  to  recoveries  shilling. 


490  CONTRACT. 


Nos.  42,  43  —  Taylor  v.  Chester ;  Diggle  v.  Higgs.  —  Notes. 


AMERICAN  NOTES. 

In  this  country,  as  in  En,L;land,  the  law  leaves  parties  to  an  executed  illegal 
contract,  when  ec^ually  in  fault,  to  their  fate,  and  tlierefoi'e  will  not  sustain 
an  action  to  recover  money  paid,  or  goods  or  lands  delivered,  under  such  a 
contract.  Neusladt  v.  Hull,  58  Illinois,  172 ;  Myers  v.  Meinraih,  Ktl  Massa- 
chusetts, 366 ;  3  Am.  Rep.  308;  St.  Louis,  ^'c.  R.  Co.  v.  Mathers,  71  Illinois, 
592;  Kirk  Patrick  \.  Clark,  132  Illinois,  342;  22  Am.  St.  Rep.  531;  Waile  v. 
Merrill,  4  INIaine,  102  ;  16  Am.  Dec.  238  ;  Buulelle  v.  Melemhj,  19  Xew  Hamp 
shire,  196 ;  49  Am.  Dec.  153  ;  Patton  v.  Gilmer,  42  Alabama,  548 ;  94  Am. 
Dec.  665;  Chalfant  v.  Payton,  91  Indiana,  202  ;  46  Am.  Rep.  586  (money  paid 
on  a  contract  in  restraint  of  marriage).  And  so  of  money  paid  over  in  a 
wager  or  lost  at  play.  Bahcock  v.  7'Aowi/xsoH,  3  Pickering  (Mass.),  446;  15 
Am.  Dec;  235;  Meech  v.  Sloner,  19  New  York,  26,  and  other  cases  cited  in 
Lawson  on  Contracts,  §  54,  note  7,  and  Id.  §  54  (c),  note  3.  So  of  money  ad- 
vanced by  one  to  his  partner  in  the  unlawful  business  of  betting  on  horse 
races.     Shaffner  v.  Pinchbeck,  133  Illinois,  410;  23  Am.  St.  Rep.  624. 

But  if  the  parties  were  not  equally  at  fault,  as  for  example,  where  the 
plaintiff  was  induced  to  make  the  illegal  contract  through  fraud,  undue  influ- 
ence, or  oppression,  he  is  not  without  remedy.  Brooks  v.  Martin,  2  Wallace 
(U.  S.  Supr.  Ct  ),  81  ;  Worcester  v.  Eaton,  11  Massachusetts, 368  ;  7  Am.  Dec. 
155;  Richardson,  v.  Crandall,4:S  Xew  York,  348;  Knuwlton  v.  Congress,  ifc.  Co., 
57  New  York,  532.  In  the  last  case  the  Court  recognize  the  distinction  in 
question,  but  continue :  "  We  have  not  been  referred  to  any  authority,  nor 
have  I  found  any,  where  money  paid  in  part  performance,  and  in  furtherance 
of  an  illegal  contract  has  been  recovered  back,  when  both  parties  were  par- 
ticeps  criminis  and  in  pan  delicto,  and  when  its  execution  was  in  the  control  of 
the  contracting  parties  themselves." 

It  is  however  only  in  the  case  of  a  fully  executed  illegal  contract  that  the 
recovei-y  is  denied.  A  leading  case  illustrating  this  principle  is  Spring  Co.  v. 
Knoiclton,  103  United  States,  49,  on  removal  from  New  Y'ork,  disapproving 
the  decision  in  the  same  case  in  57  New  Y'ork,  supra,  and  citing  Taylor  v. 
Botoers,  1  Q.  B.  Div.  291  ;  and  Tylor  v.  Carlisle,  79  Maine,  210;  1  Am.  St. 
Rep.  301 ;  Clarke  v.  Browne,  77  Georgia,  606 ;  4  Am.  St.  Rep.  98.  See  also  Shan- 
non v.  Baumer,  10  Iowa,  210;  Bank  v.  TFaZ/ace,  61  New  Hampshire,  24;  Wheeler 
V.  Spencer,  15  Connecticut,  28;   Adams  Ex.  Co.  v.  Reno,  48  Missouri,  264. 

The  doctrine  of  Diggle  v.  Higgs  is  supported  by  a  multitude  of  cases,  and 
is  the  universal  doctrine  of  the  American  Courts.  See  Lawson  on  Contracts, 
§  54  (c),  note  3;  Reynolds  v.  McKinney,  4  Kansas,  94;  89  Am.  Dec.  602; 
Hardy  v.  Hunt,  11  California,  343;  70  Am.  Dec.  787.  The  cases  mostly 
agree  that  the  money  may  be  recovered  from  the  stakeholder  before  payment 
by  him,  after  notice  not  to  pay,  although  the  event  upon  which  it  was  staked 
has  occurred.  Hale  v.  Sherwood,  40  Connecticut.  332;  16  Am.  Rep.  37  ;  Gil- 
more  V.  Woodcock,  69  Maine,  118  ;  31  Am.  Rep.  255  ;  Moore  v.  Trippe,  20  New 
Jersey  Law,  263;  Fisher  v.  Hildreth,  117  Massachusetts,  558,  and  many  other 
cases  cited  by  Mr.  Lawson.  In  Wilkinson  v.  Tousley,  16  Minnesota,  209:  10 
Am    Hep.  139,  it  is  said:  "There  is  a  remarkal.le  approach  to  unanimity  .n 
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the  authorities  in  aiiHweriug-  tliis  (question  in  the  affirmative."  See  also 
Denver  v.  Bennett,  29  Xebraska,  812;  20  Am.  St.  IXep.  415.  But  the  contrary 
was  held  on  this  point  in  Yates  v.  Foot,  12  Johnson  (New  York),  1 ;  Hill  v. 
Kldcl,  i'd  California,  615;  Hickerson  v.  Benson,  8  Missouri,  8;  40  Am.  Dec. 
115;  and  see  Bernard  \.  Taylor,  23  Oregon,  416;  37  Am.  St.  Rep.  6U3,  and 
note,  697;   18  Lawyers'  Rep.  Annotated,  859,  with  notes. 

It  has  even  been  held  that  if  the  stake-money  is  in  tlie  hands  of  the  other 
party,  the  party  i-escinding  before  the  event  occurs  may  recover  it.  McKee  v. 
Manice,  11  Cushing  (Mass.),  357  ;  Harper  v.  Grain,  36  Ohio  St.  338  ;  38  Am. 
Rep.  589. 

Under  the  New  York  statute  the  losing  party  may  recover  the  money 
staked,  although  it  has  been  paid  over  to  the  winner,  by  action  against  the 
winner  or  the  stakeholder,  and  it  has  been  held  that  he  may  recover  it  from 
the  stakeholder  although  it  had  been  paid  to  the  winner  at  the  plaintiff's 
direction.     Ruchnan  v.  PitcJier,  1  New  York,  392. 

It  is  also  held  that  the  parties  are  not  in  pari  delicto  where  the  illegality  is 
created  by  a  statute  designed  to  protect  one  class  of  men  against  another. 

There  is  a  conflict  in  the  authorities  respecting  the  I'ecovery  of  money  paid 
for  usurious  interest.  Some  States  have  statutes  giving  this  right,  but  it  has 
been  held  that  it  is  a  common-law  right.  Palmer  v.  Lord,  6  Johnson's  Chan- 
cery (New  York),  95.  The  recovery  may  be  had  in  New  York,  New  Hamp- 
shire, Pennsylvania,  Vermont,  Texas,  Kentucky,  Elaine,  Ohio,  South  Carolina, 
Georgia,  Indiana,  Mississippi,  Wisconsin  ;  but  not  in  North  Cai'olina,  Minne- 
sota, Iowa,  Illinois,  Missouri,  Louisiana.  See  Lawson  on  Contracts,  §  54  (b), 
note  2. 

Money  paid  for  a  lottery  ticket  may  be  recovered.  Gray  v.  Roberts,  2  A.  K« 
Marshall  (Kentucky),  208 ;  12  Am.  Dec.  383.  So  of  money  deposited  in  a 
bank,  payable  at  a  future  day,  in  violation  of  a  statute.  White  v.  Franklin 
Bank;  22  Pickering  (Mass.),  181  ;  Parkershurg  v.  Brown,  106  United  States, 
487.  So  where  an  agent  takes  of  a  pensioner  a  fee  in  excess  of  the  statutory 
allowance,  although  both  were  innocent,  and  the  money  had  been  paid  to  the 
principal.     Smart  v.  Wkite,  37  Maine,  332  ;  40  Am.  Rep.  356. 

The  common-law  doctrine  that  some  wagers  were  valid  and  enforceable 
was  from  the  beginning  regarded  with  disfavour  in  this  country.  In  Stoddard 
V.  Martin,  1  Rhode  Island,  1 ;  19  Am.  Dec.  643  (A.  D.  1828),  the  Court  ob- 
served:  "This  admission  [of  the  legality  of  wagers]  is  made  with  regret 
in  many  of  the  modern  decisions,  and  were  the  question  res  integra,  there  is 
little  doubt  that  all  wagers  would  now  be  declared  illegal."  In  Eldred  x. 
Malloy,  2  Colorado,  320;  25  Am.  Rep.  752,  the  Court  said  :  "  The  earlier  de- 
cisions were  founded  on  a  misapprehension  of  the  common  law.  The  courts 
have  enough  to  do  without  devoting  their  time  to  the  solution  of  questions 
arising  out  of  idle  bets  o)i  dog  and  cock  fights,  horseraces,  the  .speed  of  ox- 
teams,  the  construction  of  railroads,  the  number  on  a  dice,  or  the  character  of 
a  card  that  may  be  turned  up."  And  the  Court  might  well  have  added, 
"whether  be  more  ways  of  nicking  seven  on  the  dice,  allowing  .seven  to  be 
the  main,  and  eleven  to  be  a  nick  to  seven,"  a  question  which  Lord  Lorr.rr- 
nOROUGH  declined  to  pass  upon,  although  his  Lordship  obiter  ol)served  that  it 
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was  "a  question  admitting  of  no  doubt,  and  capable  of  mathematical  dem- 
onstration." 'J'lie  Colorado  Court  concluded :  "  Appreciating  the  j-egrets  of 
the  English  Judges  over  the  establishment  of  a  wrong  rule  in  Great  Britain, 
we  are  in  favour  of  making  a  correct  start  here,  and  accordingly  hold  that  no 
wagering  contract  is  enforceable."  See  note  37  Am.  St.  Rep.  697.  A  rather 
different  view  was  taken  in  Yates  v.  Foot,  supra,  where  the  Court  thought 
that  the  "  virtue  of  the  people  "  had  prevented  any  harm  from  bets  on 
election . 

Where  a  contract  is  void  under  the  Statute  of  Frauds,  with  nothing  done 
by  the  seller  (as  in  case  of  a  contract  for  the  sale  of  lands  resting  wholly  in 
parol),  the  vendee  may  recover  back  the  money  paid  thereon,  as  money  had 
and  received,  without  previous  demand.  Nelson  v.  Shelby  Man.  Sf  1.  Co.,  96 
Alabama,  515;  38  Am.  St.  Rep.  116.  The  Court  disapprove  the  English 
cases  and  some  in  the  States,  holding  that  the  purchase-money  may  not  be 
recovered  back  if  the  vendor  is  able  and  willing  to  convey,  although  under  no 
legal  obligation  to  do  so.     See  Marcy  v.  Marcy.  9  Allen  (INlass.),  8. 

"Where  a  woman  procures  an  insurance  on  the  life  of  her  husband,  without 
his  knowledge,  at  the  suggestion  of  the  insurer's  agent,  and  on  his  assurance 
that  it  was  valid,  she  may  recover  back  the  premiums  paid  by  her.  Fisher  v. 
Met.  L.  Ins   Co.,  160  Massachusetts,  386  ;  39  Am.  St-  Rep.  495. 


Section  VI.  —  Essential  Terms  or  Conditions. 

No.  44.  —  BEHN  v.  BUENESS. 
(EX.  CH.  1863.) 

RULE. 

Statements  intended  to  be  a  substantive  part  of  the 
contract,  and  which  are  essential  to  its  primary  objects, 
constitute  a  '•'  warranty "  in  the  sense  of  a  condition  on 
the  faikire  or  non-performance  of  which  the  other  party 
may  repudiate  the  contract  in  ioto. 

Behn  v.  Burness. 

32  L.  J.  Q.  B.  204-208  (s.  c.  3  Best  &  Sni.  751  ;  9  Jur.  n.  s.  620;  S'L.  T.  207). 

Contract.  —  Essential  Conditmr.  —  Bepresentation. 

[204]  By  a  charter-party,  dated  London,  the  19tli  of  October,  1860,  the 
plaintiff's  ship  was  chartered  to  the  defendant  as  follows:  "It  is  this 
day  mutually  agreed  between  A.  B.,  owner  of  the  good  ship  or  vessel  called 
the  31.,  of  420  tons  or  thereabouts,  now  in  the  port  of  Amsterdam,  and  J.  B., 
t>f  L'linlrm,  mercliant,  tliat  the  said  shi]),  being  tight,  stauucli,  strung,  aud  every 
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way  fitted  and  ready  fur  the  voyage,  shall  with  all  possible  despatch  proceed 
direct  to  Newport,  Momiiuuthshire,"  &c.,  aud  there  take  in  cargo.  On  the 
15th  of  October  the  ship  was  at  N.,  sixty-two  miles  from  Amsterdam,  and  not 
in  the  port  of  Amsterdam,  aud  uudei'  favourable  circumstances  would  have 
reached  the  docks  at  Amsterdam  iu  twelve  hours  more,  but  in  cimsequence  of 
contrary  wiuds  aud  the  absence  of  steam-tug  power,  she  remaiued  at  N.  till 
itver  the  19th  of  October,  aud  did  not  reach  the  docks  at  Amsterdam  till  the 
23rd  of  October.  She  discharged  her  cargo  with  all  possible  despatch,  was 
immediately  made  ready  for  sea,  aud  proceeded  direct  to  Newport,  where  she 
arrived  on  the  1st  of  December.  The  defendant  altogether  refused  to  load  the 
ship.  In  an  action  brought  agaiust  him  for  such  refusal,  it  was  held,  by 
the  Court  of  Exchequer  Chamber,  reversing  the  judgment  below,  that  the 
words  "now  in  the  port  of  Amsterdam,"  in  the  charter-party,  imported  a  war- 
ranty, and  that  as  the  ship  w^as  not  in  the  poi't  of  Amsterdam  at  the  time  when 
the  charter-party  was  made,  the  defendant  was  justified  in  saying  that  there 
had  been  a  failure  of  performance  of  a  condition  precedent,  and  in  refusing 
altogether  to  carry  out  the  contract. 

Error  was  brought  in  this  case  by  the  defendant  to  review  the 
judgment  of  the  Court  of  Queen's  Bench  on  a  special  case  (re- 
ported below,  31  L.  J.  Q.  B.  73).  The  action  was  for  breach  of 
contract  in  not  loading  the  plaintiff's  vessel  pursuant  to  a  charter- 
party,  dated  London,  the  19th  of  October,  1860,  which  stated,  in 
substance,  that  it  had  been  agreed  "  between  A,  Behn,  Esq.,  owner 
of  the  good  ship  or  vessel  called  the  Martahan,  of  420  tons  or 
thereabouts,  now  in  the  port  of  Amsterdam,  and  James  Burness, 
Esq.,  of  London,  merchant,  that  the  said  ship,  being  tight,  staunch, 
strong,  and  every  way  fitted  and  ready  for  the  voyage,  shall  witli 
all  possible  despatch  proceed  to  Newport,  in  Monmouthshire," 
there  to  take  in  cargo  for  Hong  Kong. 

On  the  15th  of  October,  1860,  the  ship  was  at  Nieuwediep*  not 
within  the  port  of  Amsterdam,  and  about  sixty-two  miles  from  the 
port  of  Amsterdam,  which,  under  favourable  circumstances,  she 
could  have  reached  in  twelve  hours,  but  throusli  strong  contrary 
winds  she  was  detained  at  Nieuwediep  till  over  the  19th  of  Octo- 
ber, and  did  not  reach  the  docks  at  Amsterdam  till  the  23rd  of 
October. 

She  then  discharged  her  cargo  with  all  possible  despatch,  and 
proceeded  at  once  to  Newport,  where  she  arrived  on  the  1st  of 
December,  and  was  ready  to  receive  cargo  on  the  5th,  of  whicli 
notice  was  on  that  day  given  to  the  defendant's  agent.  The 
defendant  however  refused  to  load  the  ship  at  all,  and  hence 
arose  the  action. 
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The  defendant  pleaded  that  time  and  the  then  .situation  of  the 
ship  were  cs.sential  and  material  part.s  of  the  contract,  and  that  the 
ship  was  not  in  the  port  of  Amsterdam  at  the  time  of  the  making 
of  the  contract,  of  which  fact  the  defendant  then  had  no  knowledge. 

The  case  was  argued  (Nov.  26, 1862,  before  Ekle,  C.  J.,  Pollock, 
C.  B.,  Williams,  J.,  Channell,  B.,  and  Byles,  J.)  by 

Sir  G.  Honyman  (F.  M.  White  with  him),  for  the  defendant, 
who  contended,  as  in  the  Court  below,  that  the  expression  in  the 
charter-party  "now  in  the  port  of  Amsterdam,"  made  it  a  con- 
dition precedent  to  the  plaintiff's  right  to  enforce  the  contract 
against  the  defendant,  that  the  ship  should  have  been  in  the  port 
of  Amsterdam  at  the  time  when  the  contract  was  made. 

Manisty  (M'Lachlan  with  him)  urged,  on  the  contrary, 
[*  205]  that  the  words  "  now  in  the  *  port  of  Amsterdam  ''  did  not 
import  a  warranty  or  condition  precedent  that  the  shi]) 
was  in  that  port  at  the  time  stated ;  that  the  fact  of  the  ship  not 
being  then  in  the  port  only  gave  the  defendant  a  right  to  maintain 
a  cross-action  to  recover  such  damages,  if  any,  as  he  might  have 
sustained  by  reason  of  the  ship  not  being  in  the  port  at  the  time 
specified,  and  that  it  could  only  amount  to  a  defence  to  an  action 
for  not  loading,  if  it  could  be  shown  by  the  charterer  that  his 
main  object  in  entering  into  the  contract  had  been  frustrated  by 
the  delay. 

Sir  G.  Honyman  replied. 

The  chief  of  the  authorities  cited  were  referred  to  below,  and  are 
commented  on  in  the  judgment.  Cur.  adv.  vult. 

Williams,  J.,  delivered  the  judgment  of  the  Court.  —  The  ques- 
tion in  this  case  is,  wdiether  the  statement  in  a  charter-party  that 
the  ship  is  "  now  in  the  port  of  Amsterdam  "  is  a  representation  or 
a  warranty,  using  the  latter  word  as  synonymous  with  "condition," 
in  which  sense  it  has  been  for  many  years  understood  with  respect 
to  policies  of  insurance  and  charter-parties.  It  may  be  expedient  to 
commence  the  consideration  of  this  question  by  some  examination 
into  the  nature  of  representations.  Properly  speaking,  a  represent- 
ation is  a  statement  or  assertion  made  by  one  party  to  the  other, 
before  or  at  the  time  of  the  contract,  of  some  matter  or  circum- 
stance relating  to  it.  Although  it  is  sometimes  contained  in  a 
written  instrument,  it  is  not  an  integral  part  of  the  contract,  and, 
consequently,  the  contract  is  not  broken,  although  the  representa- 
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tiou  proves  to  be  untrue,  uor  (with  the  exception  of  the  case  of 
policies  of  insurance,  at  all  events,  marine  policies,  which  stand 
upon  a  peculiar  anomalous  footing)  is  such  untruth  any  cause  of 
action,  nor  has  it  any  efficacy  whatever  unless  the  representation 
was  made  fraudulently,  either  Ijy  reason  of  its  being  made  with  a 
knowledge  of  its  untruth,  or  by  reason  of  its  being  made  dis- 
honestly, or  with  a  reckless  ignorance  whether  it  was  true  or 
untrue  — see  Elliott  v.  Voii  Glehn,  13  Q.  B.  632  ;  18  L.  J.  Q.  B.  221 ; 
and  Wheelton  v.  Hardldy,  8  El.  &  B,  232  ;  27  L.  J.  Q.  B.  241.  If 
tliis  be  so,  it  is  difficult  to  understand  the  distinction  which  is  to 
be  found  in  some  of  the  treatises,  and  is  in  some  degree,  perhaps, 
sanctioned  by  judicial  authority,  —  see  Barker  v.  Windle,  6  El.  & 
B.  675,  680 ;  suh  nom.  Windle  v.  Barker,  25  L.  J.  Q.  B.  349,  —  that 
a  representation,  if  it  differs  from  the  truth  to  an  unreasonable 
extent,  may  affect  the  validity  of  the  contract.  Where,  indeed,  a 
representation  is  so  gross  as  to  amount  to  sufficient  evidence  of 
fraud,  it  is  obvious  that  the  contract  would  on  that  ground  be 
Voidable.  Although  representations  are  not  usually  contained  in 
the  written  instrument  of  contract,  yet  they  sometimes  are,  but 
it  is  plain  that  their  insertion  therein  cannot  alter  their  nature. 
A  question,  however,  may  arise,  whether  a  descriptive  statement 
in  a  written  instrument  is  a  mere  representation,  or  whether  it  is 
a  substantive  part  of  the  contract.  This  is  a  question  of  coilstruc- 
tion,  which  the  Court  and  not  the  jury  must  determine.  If  the 
Court  should  come  to  the  conclusion,  that  such  a  statement  by 
one  party  was  intended  to  be  a  substantive  part  of  this  contract, 
-and  not  a  mere  representation,  the  often-discussed  question  may, 
of  course,  be  raised,  whether  this  part  of  the  contract  is  a  con- 
dition precedent  or  only  an  independent  agreement,  a  breach  of 
which  will  not  justify  a  repudiation  of  the  contract,  but  can  only 
be  a  cause  of  action  for  compensation  in  damages.  In  the  con- 
struction of  charter-parties  this  question  has  been  often  raised 
with  reference  to  stipulations  that  some  future  thing  should  be 
done  or  shall  happen,  and  has  given  rise  to  many  nice  distinctions. 
Thus,  a  statement  that  a  vessel  is  to  sail  or  be  ready  to  receive  a 
cargo  on  or  before  a  given  day,  has  been  held  to  be  a  condition,— 
see  GlaJwlm  v.  Haijs,  2  Man.  &  G.  257;  10  L.  J.  C.  P.  98;  Oliver 
v.  Fielden,  4  Ex.  135;  18  L.  J.  Ex.  353;  Croockewit  v.  Fletcher,  1 
Hurl.  &  K  893:  26  L.  J.  Ex.  153;  and  Seeger  v.  Duihie,  8  C.  B. 
(X.  S.)  45  :  29  L.  J.  C.  V.  253,  —  while  a  stipulation  thai  she  shall 
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[*  206]  sail  *  with  all  convenient  speed,  or  vvitliin  a  reasonable 
time,  has  been  held  to  be  only  an  agreement  —  see  To/rra- 
hochia  v.  Jfickie,  1  Hurl.  &  N.  183;  26  L.  J.  Kx.  26;  Dimech  v. 
Corlett,  12  Moo.  P.  C.  C.  199  ;  see  also  ClipHham  v.  Vertuc,  5  Q.  B. 
265 ;  13  L.  J.  Q.  B.  2.  But  with  respect  to  statements  in  a  con- 
tract descriptive  of  the  subject-matter  of  it,  or  of  some  material 
incident  thereof,  the  true  doctrine  established  by  principle,  as  well 
as  authority,  appears  to  be,  generally  speaking,  that  if  such  descrip- 
tive statement  was  intended  to  be  a  substantive  part  of  the  con- 
tract, it  is  to  be  regarded  as  a  warranty,  that  is  to  say,  a  condition, 
on  the  failure  or  non-performance  of  which  the  other  party  may,  if 
he  be  so  minded,  repudiate  the  contract  m  toto,  and  so  be  relieved 
from  performing  his  part  of  it,  provided  it  has  not  been  partially 
executed  in  his  favour.  If,  indeed,  he  has  received  the  whole,  or 
any  substantial  part,  of  the  consideration  for  the  promise  on  his 
part,  the  warranty  loses  the  character  of  a  condition,  or,  to  speak 
more  properly,  perhaps,  ceases  to  be  available  as  a  condition,  and 
becomes  a  warranty  in  the  narrow  sense  of  the  word,  namely,  a 
stipulation  by  way  of  agreement  for  the  breach  of  which  a  com- 
pensation must  be  sought  in  damages  —  see  Ellen  v.  Top}),  6  Ex. 
424;  20  L.  J.  Ex.  241,  245  ;  Graves  v.  Legi/,  9  Ex.  709;  23  L.  J. 
Ex.  228,  adopting  the  ol)servations  of  Williams,  ''^erj.,  on  the  case 
of  Boone  v.  Ui/re,  2  Black.  1312 ;  see  1  Wms.  Saund.  320,  rf. ;  see 
also  Elliott  V.  Von  Glehi.  Accordingly,  if  a  specific  thing  has  been 
sold  with  a  warranty  of  its  quality,  under  such  circumstances  that 
the  property  passes  by  the  sale,  the  vendee  having  been  thus  bene- 
fited by  the  partial  execution  of  the  contract  and  become  the  pro- 
prietor of  the  thing  sold,  cannot  treat  the  failure  of  the  warranty 
as  a  condition  broken,  unless  there  is  a  special  stipulation  to  that 
effect  in  the  contract,  —  see  Banncrmann  v.  White,  10  C.  B.  (N.  S.) 
844;  31  L.  J.  C.  P.  28, —  but  must  have  recourse  to  an  action  for 
damages  in  respect  of  the  breach  of  warranty.  But  in  cases  where 
the  thing  sold  is  not  specific,  and  the  property  has  not  passed  by 
the  sale,  the  vendee  may  refuse  to  receive  the  thing  proffered  to 
him  in  performance  of  the  contract,  on  the  ground  that  it  does  not 
correspond  with  the  descriptive  statement,  or,  in  other  words,  that 
the  condition  expressed  in  the  contract  has  not  been  performed. 
Still,  if  he  receives  the  thing  sold  and  has  the  enjoyment  of  it,  he 
cannot  afterwards  treat  the  descriptive  statement  as  a  condition, 
but  only  as  an  agreement,  for  the  breach  of  which  he  m.,y  l)rinL, 
an  action  to  recover  damaires. 
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In  the  present  case,  as  the  defendant  has  not  received  any  henetit 
or  advantage  under  the  contract,  but  has  wholly  repudiated  it,  the 
question  is  simply  whether,  in  the  true  construction  of  the  charter- 
party,  the  Court  ought  to  infer  that  the  statement  as  to  the  ship 
being  at  that  date  in  the  port  of  Amsterdam  was  meant  to  be  as  a 
substantive  part  of  the  contract,  or  a  representation  collateral  to  it. 
And  this  question  appears  to  be  properly  raised  by  the  averment 
in  the  plea,  that  time  and  the  situation  of  the  vessel  were  essential 
and  material  parts  of  the  contract.  On  the  trial  of  the  issue  joined 
thereon,  it  was  no  part  of  the  Judge's  duty  to  leave  to  the  jury  any 
question  as  to  the  construction  of  the  contract,  or  the  materiality 
of  any  of  its  statements.  It  was  his  function  to  construe  the  con- 
tract with  the  aid  of  the  surrounding  circumstances  found  by  the 
jury,  and  to  decide  for  himself  whether  the  statement  that  the  ship 
was  in  the  port  (supposing  it  to  be  untrue)  was  an  essential  part 
of  the  contract,  or  a  mere  representation,  and  to  direct  the  jury  to 
find  for  the  defendant  or  the  plaintiff  accordingly.  The  question 
it  should  seem  might  also  be  raised  by  pleading  the  material  cir- 
cumstances —  as  was  done  in  Graves  v.  Legg  —  on  which  the 
defendant  relies  as  leading  to  the  construction  which  the  plea 
seeks  to  put  on  the  instrument.  Unless  one  or  other  of  these 
modes  of  pleading  were  adopted,  the  Court,  in  case  there  should 
be  a  demurrer  to  the  plea,  or  an  application  for  judgment  non 
obstante  veredicto,  would  be  precluded  from  taking  the  surrounding 
circumstances  into  consideration  in  aid  of  the  construction. 

It  is  plain  that  the  Court  must  be  influenced  in  the  con- 
struction not  only  by  the  *  language  of  the  instrument,  [*  207] 
but  also  by  the  circumstances  under  which  and  the  pur- 
poses for  which  the  charter-party  was  entered  into.  For  instance, 
if  it  was  made  in  the  time  of  war,  the  national  character  of  the 
vessel  is  of  such  importance  that  a  statement  of  it  in  the  charter- 
party  might  properly  be  regarded  as  part  of  the  shipowner's  con- 
tract, and  so  amounting  to  a  warranty.  Whereas  the  very  same 
statement  in  the  time  of  peace,  being  wholly  unimportant,  might 
well  be  construed  to  lie  a  mere  representation.  So,  if  it  were 
shown  that  the  charter-party  was  made  for  a  purpose,  such  that 
unless  the  vessel  began  her  voyage  from  the  port  of  loading  with  a 
cargo  on  board  by  a  certain  time,  it  was  manifest  that  the  object 
of  the  charter-party  would  in  all  probability  be  frustrated,  the 
Court  might  properly  be  led  by  these  circumstances  to  conclude 
VOL.  VI.  —  ;^2 
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tliat  a  statement  as  to  the  locality  of  the  ship,  coupled  with  the 
stipulation  that  she  should  sail  with  all  convenient  speed,  was  a 
warranty  of  her  then  locality.  But  we  feel  a  difficulty  in  acceding 
to  the  suggestion  that  appears  to  have  been,  to  some  extent,  sanc- 
tioned by  high  authority,  —  see  Diinrxh  v.  Corlett,  —  that  a  state- 
ment of  this  kind  in  a  charter-party  which  may  be  regarded  as  a 
mere  representation,  if  the  object  of  the  charter-party  be  still  practi- 
cable, may  be  construed  as  a  warranty,  if  that  object  turns  out  to  be 
frustrated,  because  the  instrument,  it  should  seem,  ought  to  be  con- 
strued with  reference  to  the  intention  of  the  parties  at  the  time  it 
was  made,  irrespective  of  the  events  which  may  afterwards  occur. 
It  is  true  that  in  some  of  the  cases  in  which  the  question  has  been 
whether  a  stipulation  in  a  charter-party  amounted  to  a  condition, 
the  Court  decided  that  question  in  the  negative,  and  in  so  doing 
took  occasion  to  suggest  that  neglect  or  delay  on  the  part  of  the 
shipow^ner  to  execute  his  part  of  the  contract,  might  be  a  breach 
of  such  an  essential  stipulation  on  his  part  as  to  justify  the  char- 
terer in  treating  the  contract  as  brought  to  an  end  thereby,  and  in 
refusing  on  that  account  to  perform  his  part  of  it ;  and  further 
suggested  that  in  deciding  whether  the  breach  on  the  shipownei^'s 
part  w\^s  of  such  an  essential  sti[)ulation  as  that  described,  the 
Court  might  advert  to  the  fact  wliether  such  breach  had  frustrated 
the  material  object  which  tlie  cliarterer  had  in  view  —  see  Freeman 
V.  Taylor,  8  Bing.  124 ;  1  L.  J.  (N.  S.)  C.  P.  26  ;  TarrahocMa  v. 
Hickie,  and  Dimecli  v.  Corlett,  see  pp.  221,  227  of  the  report,  12 
Moo.  P.  C.  C.  But  the  Court  did  not,  we  apprehend,  mean  to  inti- 
mate that  the  frustration  of  the  voyage  would  convert  a  stipulation 
into  a  condition  if  it  were  not  originally  intended  to  be  one. 

The  question  on  the  present  charter-party  is  confined  to  the 
statement  of  a  definite  fact,  the  place  of  the  ship  at  the  date  of  the 
contract.  Now  the  place  of  the  ship  at  the  date  of  the  contract, 
\vhen  the  ship  is  in  foreign  parts  and  is  chartered  to  come  to 
Kngland,  may  be  the  only  datum  on  which  the  cliarterer  can  found 
his  calculations  of  the  time  of  the  ship  arriving  at  the  port  of 
loading.  A  statement  is  more  or  less  important  in  proportion  as 
the  object  of  the  contract  more  or  less  depends  upon  it.  For  in 
most  charters,  considering  winds,  markets,  and  dependent  contracts, 
the  time  of  a  ship's  arrival  to  load  is  an  essential  fact  for  the 
interest  of  the  charterer.  In  the  ordinary  course  of  charters  in 
general,  it  would  be  so.     The  evidence  for  the  defendant  shows  it 
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to  be  actually  so  in  this  case.  Then,  if  the  statement  of  the  place 
of  the  ship  is  a  substantive  part  of  the  contract,  it  seems  to  us, 
that  we  ought  to  hold  it  to  be  a  condition  upon  the  principles 
above  explained,  unless  we  can  find,  in  the  contract  itself  or  the 
surrounding  circumstances,  reason  for  thinking  that  the  parties  did 
not  so  intend.  If  it  was  a  condition,  and  not  performed,  it  follows 
that  the  obligation  of  the  charterer  dependent  thereon  ceased  at 
his  option,  and  considerations  either  of  the  damage  to  him  or  of 
proximity  to  performance  on  the  part  of  the  shipowner  are  irrele- 
vant. Such  was  the  decision  of  Glaholm  v.  Hays,  where  the 
stipulation  in  the  charter  of  the  ship  to  load  at  Trieste,  was  that 
she  should  sail  from  England  on  or  before  the  4th  of  February 
("  to  sail  on  or  before  the  4th  of  February  ")  ;  and  the  non-per- 
formance of  this  condition  released  the  charterer,  notwithstanding 
the  reasons  alleged  in  ()rder  t(i  justify  the  non-performance.  So  in 
OUii-ex.  Boolar,  1  Ex.  416,  17  L.  J.  Ex.  21,  the  statement 
in  the  charter  of  a  ship  which  *  was  to  load  at  Marseilles,  [*  208] 
was  that  she  "  was  now  at  sea,  having  sailed  three  weeks 
ago,"  and  it  was  held  to  be  a  condition,  for  the  reasons  above  stated. 
And  we  would  note  that  the  marginal  abstract  of  this  case,  in  the 
report,  1  Ex.  416,  makes  the  statement  to  have  been  "having  sailed 
three  weeks  ago,  or  thereabouts."  If  the  statement  had  been  reallv 
so  indefinite,  it  may  be  that  the  Court  would  have  come  to  a 
different  conclusion. 

We  think  these  cases  well  decided,  and  that  they  govern  the 
present  case.  We  think  that  the  decision  of  Dimech  v.  Corlett 
does  not  conflict  with  them,  because  it  is  immersed  in  the  specific 
facts  there  set  out,  so  as  to  be  a  precedent  only  for  cases  with  very 
analogous  specific  facts.  The  statement  in  that  charter,  that  the 
sliip  was  "  now  at  anchor  in  this  port "  (Malta),  did  not  avail  to 
release  the  charterer,  because  the  ship  was  in  the  port  in  the  dry 
dock,  although  the  statement  of  the  fact  that  she  was  at  anchor  in 
the  port  was  definite,  and  indicated  that  she  was  ready  for  sea, 
while,  in  truth,  she  was  in  a  dry  dock,  being  built,  and  was  not 
completed  for  a  month  ;  yet  as  the  defendant  was  at  Malta,  and 
was  presumed  to  have  known  the  state  of  the  ship,  and  also  to 
have  known  of  the  delay,  and  did  not  insist  that  the  charter-party 
was  broken,  but  allowed  the  ship  to  sail  from  IMalta  for  Alexandria, 
without  objection,  his  defence  on  this  point  failed. 

Tlie  Court  below,  in  a  manner,  referred  llie  cas  ■  to  a  Court  of 
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error  to  say  whether  the  decision  should  be  governed  V)y  Olliir  v. 
Booker  or  Dimech  v.  Corlett.  We  are  of  opinion,  for  the  reai^ons 
assigned,  that  the  decision  of  Ollive  v.  Booker  was  sound,  and  that 
it  governs  our  decision  here.  And  we  are  further  of  opinion  that  in  so 
holding,  we  do  not  at  all  conflict  with  the  decision  in  the  case  of 
Dhiicch  V.  Corlett  as  above  explained.  On  these  grounds,  we  think 
that  the  judgment  of  the  Queen's  Bench  should  be  reversed. 

Judg  men  t  re  versed. 

ENGLISH   NOTES. 

In  all  cases  of  variation  between  the  description  of  the  subject-matter 
of  a  contract  and  the  subject-matter  of  the  performance  tendered,  tlie 
test  of  deciding  whether  the  variation  is  essential  or  not,  is  whether 
the  object  tendered  is  different  in  kind  from  the  object  described. 

For  instance,  where  goods  are  sold  under  a  certain  denomination, 
the  buyer  has  a  right  to  expect  that  thej'^  will  be  such  as  commercially 
fall  under  that  description.  The  fact  that  they  were  bought  after  in- 
spection of  the  bulk  and  without  warranty  makes  no  difference.  Ji>sUn<j 
v.  Kingsford  (1863),  13  C.  B.  (N.  S.)  447,  32  L.  J.  C.  P.  94.  Com- 
pare with  this  Hopkins  v.  Hitchcock  (1863),  14  C.  B.  (N.  S.)  65,  32 
L.  J.  C.  P.  154.  The  plaintiff,  H.  &  Co.,  carried  on  business  as  iron 
manufacturers,  having  succeeded  to  a  firm  of  S.  &  H.  The  defendant 
was  acquainted  with  the  iron  manufactured  hy  the  latter  firm,  whicli  was 
always  marked  "  S.  &  H."  Knowing  of  tbc  change  in  the  firm,  he  or- 
dered "  S.  &  H."  bars  of  H.  &  Co.  The  plaintiffs  sent  iron  of  tlie  same 
quality  as  ''  S.  &  H.,"  but  marked  "  H.  &  Co."  ^he  jury  found  that 
there  was  no  value  in  the  brand  8.  &  H.  It  was  held  that  there  was  no 
stipulation  for  a  particular  brand,  the  letters  ''  S.  &  H,"  being  used  to 
describe  a  particular  qualit}^  of  iron  only.  So  if  a  ship  when  chartered 
is  described  as  "A.  1,"  she  must  have  classed  at  the  time  as  such  at 
Lloyd's.  Ronth  v.  MacMillan  (1864),  2  H.  &  C.  750,  33  L.  J.  Ex.  38,  9 
L.  T.  541, 12  W.  T.  381.  In  Azemar  v.  Casella  (1867),  L.  R.,  2  C.  P. 
431,  677,  36  L.  J.  C.  P.  124,  263,  the  defendants,  through  brokers, bought 
of  the  plaintiff  "  the  following  cotton,  viz.  -^  128  bales  at  2od.  per  lb., 
expected  to  arrive  in  London  per  Chexriot  from  Madras.  The  cottmi 
guaranteed  equal  to  sealed  sample  in  the  broker's  possession;  should 
tlie  quality  prove  inferior  to  the  guarantie,  a  fair  allowance  to  be 
made."  The  sample  was  of  long-staple  Salem  cotton,  and  the  goods 
tendered  were  known  as  '' Western  Madras."  Held,  that  the  defend- 
ants were  not  bound  to  accept  the  cotton  with  an  allowance,  for  the 
allowance  clause  had  reference  only  to  inferiority  of  q ii alit g  Sind  not  to 
differonce  of  kind.     Wirli  tliis  may  be  contrasted  Heyirorth  v.  Hutcliin- 
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.sv>//  (18C.7),  L.  K.,  2  Q.  B.  447,  36  L.  J.  Q.  B.  270.  Tliere  the  defeud- 
;iiit  Ijought  of  the  plaintiffs  at  a  price  named  '*413  bales  of  wool  to 
arrive  ex  Stige,  or  any  A'essel  they  may  be  transshipped  in.  The  wool 
to  be  guaranteed  about  similar  to  samples  in  the  selling  brokers'  pos- 
.'^ession;  and  if  any  dispute  arises,  it  shall  be  decided  by  the  selling 
brokers,  whose  decision  shall  be  final."  The  wool  was  not  similar  to  sam- 
ple, and  the  brokers,  after  protest  from  the  defendant,  awarded  an  abate- 
ment in  the  price.  Held,  that  as  the  contract  was  for  the  sale  of  specific 
goods,  the  guaranty  was  not  a  condition,  but  a  collateral  warranty. 

In  contracts  for  acting  or  singing  at  music  halls  and  theatres,  it  is 
implied  as  an  essential  condition  that  the  person  engaged  shall  appear 
in  the  first  and  early  performances.  Poussard  v.  Spiers  &  Pond  (1876), 
1  Q.  B.  D.  410,  45  L.  J.  Q.  B.  621,. 34  L.  T.  572,  24  W.  R.  819.  An 
express  stipulation  as  to  attending  rehearsals  may  or  may  not  be  essen- 
tial according  to  circumstances.  In  Betthil  v.  Gye  (1876),  1  Q.  B.  D. 
183,  45  L.  J.  Q.  B.  209,  34  L.  T.  246,  24  W.  R.  551,  the  condition  in 
question  was  considered  not  essential. 

AVhere  a  party  has  benefited  by  part  performance  of  the  consider- 
ation he  cannot  insist  upon  treating  as  essential  a  condition  whicli  has 
not  been  complied  with,  in  order  to  rescind  the  contract.  Carter  v. 
Scary  ill  (1875),  L.  R.,  10  Q.  B.  564,  32  L.  T.  694. 

AxM*:rican  notes. 

The  principal  case  is  cited  by  Mr.  Lawson  as  "  the  leading  case,"  and 
largely  quoted  from  in  his  text  (Contracts,  §  217)  (b). 

It  is  agreed,  in  several  very  important  recent  American  cases,  that  mere 
expressions  of  opinion  or  recommendation,  however  false  and  deceptive,  fall 
short  of  legal  fraud,  especially  where  the  party  making  them  had  no  stqierior 
means  of  knowledge  and  used  no  artifice  to  prevent  incpiiry.  EUia  v.  Andrews, 
66  New  York,  88 ;  15  Am.  Rep.  379,  and  note,  882 ;  Homer  v.  Perkins,  124 
Massachusetts,  431 ;  26  Am.  Rep.  677  ;  Chrysler  v.  Canaday,  90  New  York, 
272 ;  13  Am.  Rep.  166 ;  Watts  v.  Cummins,  59  Pennsylvania  State,  84 ;  Shade 
V.  Creviston,  93  Indiana,  591  ;  Gordon  v.  Butler,  105  United  States,  553  ;  Cahot 
v.  Christie,  42  Vermont,  121  ;  1  Am.  Rep.  313;  Neideferx.  Chnstain,  71  Indiana, 
363;  36  Am.  Rep.  198;  Crajf>?istein  v.  Epstein,  23  Kansas,  443;  33  Am.  Rep. 
171.  To  constitute  legal  fraud,  there  must  be  a  false  and  fraudulent  state- 
ment as  to  some  material  fact,  as  distinguished  from  a  mere  alleged  opiinon, 
belief,  or  recommendatiou.  Thus  a  deceptive  and  false  statement  that  a  farm 
last  year  produced  a  ceitain  quantity  of  hay  would  be  fraudulent,  but  not  so 
of  a  statement  it  would  produce  that  quantity.  Coon  v.  Aiicell,  46  New  Hamp- 
shire, 510  ;  and  cases  cited  in  Browne  on  Sales,  p.  106,  note  33  ;  especially  Leiris 
V.  Jewell,  151  Massachusetts,  345;  21  Am.  St.  Rep.  454;  Clark  v.  Edfjnr,  84 
^Missouri,  106 ;  54  Am.  Rep.  84;   Conlan  v.  Roemer,  52  New  Jersey  Law,  53. 

False  statements  as  to  the  cost  of  an  article  have  been  considered  venial, 
and  so  as  to  t-lie  amount  the  sollor  had  been  offered,  and  as  to  the  amount  of 
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a  busines.s,  Ilolhrook  \.  Co/fHo?-,  00  Maine,  578  ;  11  Am.  \\e\).  2V2  ;  Poland  \ . 
Brownell,  131  Massacliusetts,  138;  41  Am.  Kep.  I'l."):  /Jauk  v.  BroicmJI,  12(» 
Illinois,  161.  But  as  to  cost,  see  LucbLe  v.  Berlin  M.  Wm'ks,  88  XMsfon.sin, 
442 ;  43  Am.  St.  Hep.  !)13. 

On  contracts  of  sale,  if  tlie  seller  gives  assurance  of  some  fact,  coupled 
w  itli  an  agreement,  express  or  implied,  to  make  the  assurance  good  or  pay 
for  the  deficiency,  this  is  a  warranty.  Bennett's  Notes  to  Benjamin  on  Sales 
(Gth  Am.  ed.),  p.  622;  Falrhank  Cannincj  Co.  v.  Mdzcjer.  118  New  York,  260  ; 
16  Am.  St.  Rep.  753. 

The  word  "  warrant "  need  not  be  used ;  mere  averments  of  opinion,  or 
praise,  do  not  constitute  a  warranty  ;  a  positive  statement  of  a  material  fact 
intended  and  relied  on  as  a  warranty  is  sufficient.  Klrcher  v.  Conj-ad,  9  Mon- 
tana, 101  ;  18  Am.  St.  Rep.  731  ;  Drew  v.  Edmunds,  60  Vermont,  401  ;  6  Am. 
St.  Rep.  122. 

Some  Courts  hold  the  intent  essential.  McFarland  v.  Newman,  9  Watts 
(Pennsylvania),  55 ;  34  Am.  Dec.  497 ;  Foster  v.  Estate  of  Caldwell  ,  IS  Ver- 
mont, 176;  Ender  v.  Scott,  11  Illinois,  35;  Enger  ^'  Co.  v.  Dawley  &f  Co.,  62 
Vermont,  165.  Others  hold  it  immaterial.  Reed  v.  Hastings,  61  Illinois,  266  ; 
Hawkins  \  Pemberton,  51  New  York,  198;  10  Am.  Rep.  595;  Botcer  v.  Fenn, 
90  Pennsylvania  St.  359  ;  35  Am.  Rep.  662. 

If  the  words  are  ambiguous,  the  question  is  for  the  jury.  7'uttle  v.  Brntcn, 
4  Gray  (Mass.),  457 ;  64  Am.  Dec.  80  (a  cow  '•  is  all  right  ") ;  Baum  v.  Stevens, 
2  Iredell  Law  (Nor.  Car.),  411  ("a  young,  likely,  healthy  negro")  ;  Herron 
^"  Holland  v.  Dibrell,  87  Virginia,  289  (tobacco  "  sound,  sun-dried,  and  would 
certainly  keep  ")  ;  Roberts  v.  Morgan,  2  Cowen«(New  Y'ork),  438  ('•  sound  hoi'se 
except  bunch  on  his  leg,"  but  he  had  glanders)  ;  Cook  v.  Moseley.  13  Wendell 
(NewY''ork),  277  (not  afraid  to  warrant  horse  sound  so  far  as  he  knew).  See 
Robson  V.  Miller,  12  South  Carolina,  586  ;  32  Am.  Rep.  518  ;  Alexander  v.  Button, 
58  New  Hampshire,  282  (corns  on  a  horse's  foot). 

If  the  words  are  unambiguous,  they  are  for  the  Court.  Daiuellsx.  Aldrich, 
42  Michigan,  58;  Stroud  v.  Pierce,  6  Allen  (Mass.),  413  (piano  '-well  made 
and  would  stand  up  to  concert  pitch  "). 

Mr.  Bennett  thinks  the  true  rule  to  be  that  the  jury  may  judge  whether 
the  words  were  of  mere  opinion  or  commendation,  or  of  positive  affirmation 
of  quality  and  intended  to  be  so  understood  and  relied  on  by  the  buyer,  and 
if  the  latter,  they  constitute  a  warranty  in  law,  and  the  seller's  intent  is  imma- 
terial. Bennett's  Notes  (Benj.  ^ales,  6th  Am.  ed.  p.  625) ;  Commonwealth  v. 
Jackson,  132  Massachusetts,  16;  Beals  v.  Olmstead,  24  Vermont.  114;  58  Am. 
Dec.  150;  McClintock  v.  Eurick.  87  Kentucky.  167;  Oniisbi/  v.  Budd.7'2  Iowa, 
80  ;  Dreio  v.  Ellison,  60  Vermont,  401  :  Whiticorth  v.  Thomas.  S3  Alabama, 
308;  3  Am.  St.  Rep.  725;  State  v.  Tomlin,  29  New  Jersey  Law,  13;  Bigler  v. 
Flickinger,  55  Pennsylvania  State,  279. 

The  following  have  been  considered  warranties  :  Piano  ''  warranted  for 
five  years,"  warranty  of  strength.  Snow  v.  Schomacker  Man.  Co..  69  Alabama, 
111  ;  44  Am.  Rep.  .509;  horse  ".sound  and  kind,"  Hnhart  v.  Yming,  63  Ver- 
mont. 366 ;  12  Lawyers'  Rep.  Annotated.  693 ;  horse  "  all  right  but  will  shy," 
warranty  against  partial  blindness,  Kingsley  v.  Johnson,  49  Connecticut,  462  : 
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horse  "sound  and  right,"  but  turning  out  a  "  cribber,'"  Walker  v.  Hoixington. 
43  Vermont,  008;  see  notes,  3  Lawyers'  Rep.  Annotated,  184;  12  Id.  039. 

The  following  have  been  held  not  warranties :  hor.se  "  considered  kind," 
Wanoti  V.  Rowe,  10  Vermont,  525 ;  horse  "  kind,  sound,  and  gentle,"  Holmes 
V.  Tyson,  1-17  Pennsylvania  State,  305;  15  I^awyers'  Rep.  Annotated,  209 ; 
"  wine  in  merchantable  order,  to  be  approved  by  buyer  in  three  days,"  Gen  Hit 
V.  Starace,  133  New  York,  140;  growing  crop  of  tobacco,  "to  be  well  cured 
and  in  good  condition,"  Reed  v.  Randall,  29  Xew  York,  358;  80  Am.  Dee. 
305  ;  horse  '•  all  right  every  way  for  livery  purposes,"  but  with  foal,  Whitney 
V.  Taylor,  54  Barbour  (New  York  Supr.  Ct.),53G. 

The  buyer  of  warranted  goods  is  not  bound  to  return  them  ;  he  may  retain 
them  and  sue  for  damages  for  breach  of  warranty,  or  he  may  I'eturn  them  and 
sue  for  damages.  Tiedeman  on  Sales,  §  197  ;  cases  cited  in  Law.son  on  Con- 
tracts, §  454,  notes,  1,  3.  The  return  is  allowed  in  Maryland,  Massachusetts, 
Maine,  Iowa,  Wisconsin,  and  Illinois,  but  not  in  New  York,  Kentucky,  Penn- 
sylvania, Tennessee,  Vermont,  Indiana,  Texas.  See  Browne  on  Sales,  p.  196  ; 
Day  V.  Pool,  52  New  York,  416;  11  Am.  Rep.  719. 
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No.  46.  — HOULDSWORTH   v.   EVANS. 

(1868.) 

RULE. 

Time  is  prima  facie  not  of  the  essence  of  the  contract. 
It  may  be  made  so,  expressly  or  impliedly,  from  the  nature 
of  the  contract  or  by  notice. 

Parkin  v.  Thorold. 

16  Beav.  59-76  (s.  c.  22  L.  J.  Cli.  170;   16  Jur.  959). 

Contract.  —  Essential  Condition.  —  Time. 

In  equity,  the  time  appointcil  for  the  completion  of  a  ccmtract  is  not,    as  [59] 
at  law,  of  the  essence  of  tlic  cnntraot;  but  it  may  be  made  so  by  direct 
stipulation  or  necessary  iinplicatinn. 

Tliough  time  be  not  oriiiiiiiilly  an  essential  part  of  a  contract,  yet  citlicr  inirty 
may,  by  notice,  insist  on  its  being  complctcMl  witliin  a  reasonable  time. 

Oil  tlic  25tli  of  July,  1850,  the  ])laiiiliff  .aoree.d  to  sell  to  the  de- 
fendant a  freehold  estate.     The  a])stract  was  to  be  delivered  within 
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ten  days,  and  by  the  fifth  condition  of  sale  it  was  stipulated  as 
follows  :  The  purchaser  shall  pay  a  deposit,  "  and  sign  an  agree- 
ment for  completing  the  purchase  and  for  payment  of  the  residue 
of  the  purchase-money  on  or  before  tlie  25th  of  October  next,"  at 
the  office  of  Mr.  ¥.,  "at  which  time  and  place  the  purchase  is  to  be 
completed." 

The  seventh  condition  provided,  "  that  in  case  the  completion  of 
the  purchase,  through  the  default  of  the  purchaser,  shall  not  take 
place  on  the  25th  of  October  next,  the  purchaser  shall  pay  in- 
terest, at  five  per  cent,  up  to  the  time  of  actually  completing  the 
purchase." 

The  fifteenth  condition  provided  that  if  the  purchaser  "  should 
neglect  or  fail  to  comply  with  the  conditions  and  to  complete  his 
purchase  by  the  time  and  in  manner  aforesaid,"  his  deposit  should 
be  forfeited  to  the  vendor,  who  should  be  at  liberty  to  resell,  &c. 

The  conditions  were  signed  by  both  parties,  and  the  deposit 
paid. 
[*  60]  *  The  abstract  was  delivered,  but  difficulties  arose,  in 
consequence  of  a  settlement  dated  in  1804  having  been 
mislaid.  A  correspondence  took  place  respecting  it,  and  on  the 
17th  of  October  the  vendor's  solicitors  stated,  "  I  only  require 
time  to  be  able  to  find  the  settlement.  I  believe  I  have  found 
out  where  it  is." 

On  the  21st  of  October,  the  purchaser's  solicitor  gave  notice, 
that  unless  the  settlement  were  produced  and  the  other  requi- 
sitions satisfied  on  or  before  the  5th  of  November  he  would  treat 
the  contract  as  at  an  end,  and  require  a  return  of  the  deposit. 

On  the  7th  of  November,  the  deposit  was  formally  demanded. 
The  vendor,  on  the  8th  of  January,  1851,  offered  to  produce  the 
deed,  but  the  purchaser  then  stated  that  he  had  long  abandoned 
the  contract,  and  on  the  28th  of  February,  1851,  he  brought  an 
action  for  the  recovery  of  the  deposit.  On  the  following  day  (1st 
of  March),  the  vendor  instituted  this  suit  for  the  specific  perform- 
ance of  the  contract. 

On  a  motion  to  dissolve  the  common  injunction  to  stay  the  pro- 
ceedings at  law,  Lord  Cranworth,  holding  that  time  was  at  law 
and  in  equity  of  the  essence  of  the  contract,  and  that  it  had  not 
been  waived,  dissolved  the  injunction.  The  action  went  on,  but 
w^as  afterwards  discontinued,  and  the  cause  now  came  on  for 
hearing. 
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Mr.  Stuart  and  Mr.  Terrell  for  the  plaintiff.  —  Though,  at  law, 
time  may  be  of  the  essence  of  the  contract,  yet  in  equity,  where 
there  is  no  unreasonable  delay,  the  circumstance  that  the  pur- 
chase is  not  completed  within  the  time  anticipated  by  both  parties, 
will  not  avoid  the  contract.  1  Sugden,  Vendors  and  Pur- 
rhasers  *  (10th  ed.),  -407  ;  Seton  v.  Slade,  7  Ves.  272  ;  6  R.  R.  [*  61] 
124;  and  see  Dart's  Compendium,  &c.  232  (2nd  ed.).  The 
time  at  which  a  contract  is  to  be  performed  is  not  essential  in 
equity  as  at  law.     Radelijfe  v.   Warrington,  12  Ves.  326. 

"  Where  a  vendor  has  proceeded  to  make  out  his  title,  and  has 
not  been  guilty  of  gross  negligence,  equity  will  assist  him,  although 
the  title  was  not  deducted  at  the  time,  appointed."  Sugden's  Con- 
cise View,  &c.  188,  p.  2.  The  case  now  comes  on  under  circum- 
stances differing  from  those  under  which  Lord  Ceanwortii  decided 
it,  and  is  not  therefore  governed  by  his  decision.  Secondly,  the 
defendant  himself  has  waived  the  obligation  to  complete  on  the 
day  stated,  by  extending  the  time. 

Mr.  R.  Palmer  and  Mr.  Speed  for  the  defendant.  If  time  be  of 
the  essence  of  the  contract  at  law,  there  is  no  reason  why  a  differ- 
ent rule  of  interpretation  of  the  same  contract  should  exist  in  this 
Court.  Lord  Ckanwokth  has  decided,  in  the  present  case,  that  the 
contract  was  at  an  end,  and  there  is  no  evidence  now  before  the 
Court  which  changes  the  rights  then  existing  between  the  partie.'^. 

But  even  if  time  be  not  essential,  still  this  Court  will  not  inter- 
fere where  there  has  been  laches  and  delay  on  the  part  of  the 
plaintiff.  Lloyd  v.  Collett,  4  Bro.  C.  C.  469  ;  Gitest  y.  Homfraij,  5 
Ves.  818  ;  5  R.  R.  176  ;  Alleij  v.  Dcschamps,  13  Ves.  22-5  ;  Earriiifj- 
ton  V.  Wheeler,  4  Ves.  686  ;  Walker  v.  Jrffreijs,  1  Hare,  341,  11  L. 
J.  Ch.  209.  "  The  tendency  of  the  Court,  in  modern  cases,  has 
been  to  restrict  the  exercise  of  its  jurisdiction  in  en- 
forcing specific  performance  *  of  contracts  to  those  cases  [*62] 
in  which  the  plaintiff  has  been  prompt  in  seeking  his 
<M|uitable  remedy."  Southcomh  v.  The  Bishop  of  Exetrr,  6  Hare, 
213 ;  16  L.  J.  Ch.  378 ;  and  see  Dart's  Compendium,  &c.  (2nd 
ed.)  580.  At  any  rate,  the  purchaser  had  a  right,  by  notice,  to 
limit  a  time  for  the  completion,  and  in  default  of  tli(>  vendors 
making  out  their  title  within  the  specified  period  to  abandon 
the  contract.  Heaphy  v.  Hill,  2  Sm.  &  St.  29  ;  Watson  v.  Reid, 
1  Russ.  &  M.  236  ;  King  v.  Wilson,  6  Beav.  124  ;  and  see  Taylor 
V.  Brown,  2  Beav.  180. 
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The  exteiLsion  of  the  time  to  the  5th  of  November  was  for  the 
accommodation  of  the  vendors,  and  its  effect  must  be  limited  to 
that  period. 

Mr.  Stuart,  in  reply,  referred  to  Omerod  v.  Hitrdman,  5  Yes.  736, 
and  argued  that  there  had  been  "no  gross  negligence"  or  "laches" 
here,  but  an  inevitable  accident,  arising  from  the  loss  of  a  deed, 
-which  the  vendors  had  used  every  diligence  to  discover. 

The  Master  of  the  Rolls.  I  will  take  time  to  consider  this 
case. 

The  Master  of  the  Rolls  (Sir  John  Romii.ly)  :  — 

The  plaintiff  in  this  case  prays  the  specific  performance  of  a 
contract  for  sale  of  a  freehold  estate  called  Preston,  near  South- 
molton  in  Devonshire,  sold  by  him  by  auction  on  the  25th  July, 
1850. 

The  defendant,  the  purchaser,  resists  the  performance  of  the 
contract,  and  contends,  that  in  the  circumstances  of  this  case,  he 

ought  not  to  be  compelled  to  perform  it. 
[*  63]  *  The  defendant  brought  an  action  to  recover  the  deposit 
on  the  28th  of  February,  1851,  and  on  the  following  day 
(the  1st  of  March,  1851),  the  plaintiff  filed  his  bill  for  specific  per- 
formance, and  for  an  injunction.  On  the  answer  being  filed,  the 
plaintiff  showed  cause  on  the  merits  against  dissolving  the  injunc- 
tion, and  this  motion  was  heard  before  Lord  Cranworth  the  ViCE- 
Chancellor  (2  Sim.  (N.  S.)  1) ;  it  a})pears  that  his  Lordship,  after 
taking  time  to  consider  his  judgment,  dissolved  the  injunction. 
The  facts,  as  they  appear  in  evidence  before  me,  were  correctly 
stated  in  the  answer  of  the  defendant,  and  substantially  the  ques- 
tion before  me  is  the  same  and  upon  the  same  materials  as  the 
case  before  Lord  Cranworth  ;  the  only  difference  being  that  I  have 
now  to  determine  the  cause  on  the  hearing  instead  of  making  an 
order  to  dissolve  or  continue  an  injunction.  It  is,  in  truth,  obvious 
to  me  that  the  decision  of  Lord  Cranworth  governs  this  case ;  and 
that  I  cannot,  in  this  case,  make  any  decree  or  order  other  than 
one  dismissing  the  bill,  without  coming  to  a  conclusion  opposite  to 
that  at  which  his  Lordship  arrived.  If  I  could,  consistently  with 
my  sense  of  pro]iriety,  have  avoided  coming  to  any  decision  on  tliis 
case,  I  should  undoubtedly  have  done  so.  I  have  repeatedly  stated 
that  in  my  opinion  uniformity  of  decision  was  so  important  to  be 
obtained,  that  whenever  I  found  a  decision  pronounced  by  one  of  the 
Vice  Chancellors,  I  should  consider  myself  to  be  bound  by  that 
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decision,  where  it  related  either  to  a  new  matter  or  was  not  opposed 
by  contradictory  decisions,  or  on  some  one  of  those  principles  of 
ec^uity  on  which  all  decisions  are  founded  ;  and  that  I  should  do 
so,  even  though,  if  it  had  originally  come  before  me  unin- 
fluenced by  any  such  decision,  I  *  might  have  come  to  a  dif-  [*  64] 
ferent  conclusion.  It  is  therefore  with  great  reluctance  and 
with  considerable  pain  that  I  am  about  to  take  upon  myself  the 
responsibility  of  pronouncing  a  decree  in  favour  of  the  plaintiff 
for  a  specific  performance  of  the  contract  in  question.  It  is  no 
doubt  extremely  probable  that  I  may  have  come  to  an  erroneous 
conclusion,  but  I  am  bound  to  decide  every  case  according  to  the 
best  of  my  judgment  on  what  I  believe  to  be  settled  principles  of 
equity ;  and  I  have  the  satisfaction  of  reflecting  that  as  my  decision 
will  undoubtedly  undergo  the  ordeal  of  a  higher  tribunal,  the  errors 
I  may  commit  will  not  pass  unredressed.  But  I  have  not  thought 
myself  at  liberty  to  decline  giving  to  the  plaintiff  the  decree,  which, 
after  the  most  careful  consideration  of  the  principles  of  equity  and 
the  settled  decisions,  1  think  he  is  entitled  to,  although  it  is  not  in 
accordance  with  the  conclusion  expressed  by  a  most  learned  and  able 
Judge,  but  which  I  am  not  able,  consistently,  as  I  think,  with  these 
principles  or  with  those  decisions  by  which  I  am  bound,  to  follow. 

The  facts  of  the  case  are  so  fully  set  forth  in  the  report  in  Mr. 
Simons'  Eeports,  that  it  is  not  necessary  for  me  to  refer  to  them 
further  than  to  state  the  conditions  of  sale  containing  two  pro- 
visos, which,  though  referred  to,  do  not  appear  in  the  case  before 
Lord  Cranworth.  The  5th  and  7th  conditions  of  sale  are  to  this 
effect:  [His  Honour  read  them.']  The  question  upon  the  facts  so 
appearing  is,  whether  the  defendant,  by  writing  the  letter  of  the 
21st  of  (Jctober,  which  was  in  these  terms  [His  Honour  rend  it'\, 
and  the  deed  in  question  not  having  been  produced  on  the  5th  of 
November,  was  at  liberty  to  abandon  the  contract. 

The  case  appears  to  me  to  be  resolvable  into  the  following 
questions  :  The  first  is,  whether  time  was  of  the  *  essence  of  [*  65] 
this  contract ;  if  it  was,  the  contract  was  not  performed 
within  the  time.  If  it  be  determined  that  time  was  an  essential 
part  of  the  contract,  then  a  second  question  will  arise,  whether 
this  part  of  the  contract  was  waived  by  the  defendant.  If  it  be  de- 
termined that  time  was  not  originally  of  the  essence  of  the  con- 
trai-t.  the  next  question  will  be,  whether  the  notice  of  the  21st  of 
October,  specifying  the  5th  of  November  as  the  time  for  the  com- 
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pletion  of  the  contract,  made  that  time  an  essential  part  of  the 
contract,  or  if  not,  whether  the  conduct  of  the  plaintiti',  by  acqui- 
escence in  that  notice,  or  by  laches  in  not  actively  enforcing  hi.s 
rights,  have  deprived  him  of  any  right  to  relief  in  this  Court. 

Upon  the  first  question,  there  is  no  great  difficulty  in  stating  the 
rule,  although  there  may  be  considerable  in  applying  it  to  the  facts 
of  individual  cases.  At  law,  time  is  always  of  the  essence  of  the 
contract.  When  any  time  is  fixed  for  the  completion  of  it,  the  con- 
tract must  be  completed  on  the  day  specified,  or  an  action  will  lie 
for  the  breach  of  it.  This  is  not  the  doctrine  of  a  Court  of  equity  ; 
and  although  the  dictum  of  Lord  Thuelow,  that  time  could  not  lie 
made  of  the  essence  of  the  contract  in  equity,  has  long  been  exploded, 
yet  time  is  held  to  be  of  the  essence  of  the  contract  in  equity,  only  in 
cases  of  direct  stipulation,  or  of  necessary  implication.  The  cases  of 
direct  stipulation  are,  where  the  parties  to  the  contract  introduce  a 
clause  expressly  stating  that  time  is  to  be  of  the  essence  of  the  con- 
tract. The  implication  that  time  was  of  the  essence  of  the  contract  is 
derived  from  the  circumstances  of  the  case,  such  as  where  the  prop- 
erty sold  is  required  for  some  immediate  purpose,  such  as  trade  or 
manufacture  ;  or  where  the  property  is  of  a  determinable  character, 
as  an  estate  for  life.  It  is  needless  to  refer  to  the  authorities, 
[*  66]  which  are  numerous,  to  support  these  propositions.  *  Un- 
less T  am  wholly  mistaken,  they  establish,  that  unless  in 
the  cases  of  direct  stipulation,  or  of  necessary  implication,  time  is 
not  considered  in  Courts  of  equity  to  form  such  a  portion  of  the 
contract  as  either  party  can  treat  to  be  an  essential  part  of  it. 

Against  this,  it  was  argued  that  the  later  decisions  of  the  Court 
had,  in  a  great  measure,  destroyed  this  distinction  between  law 
and  equity ;  that  the  distinction  itself  rests  on  no  very  intelligible 
grounds,  and  is  opposed  to  the  provisions  of  the  Statute  of  Frauds ; 
that  a  contract  must  be  construed  alike  at  law  and  in  equity ;  and 
that  a  contract  to  purchase,  conditionally,  upon  a  title  lieing  made 
by  a  given  day,  cannot  be  converted  into  a  contract  to  purchase, 
provided  the  title  be  made  out  at  some  day  other  than  that  speci- 
fied in  the  contract ;  and  that  consequently  a  Court  of  equity, 
unless  it  considers  time  to  be  of  the  essence  of  the  contract  in  all 
cases,  will  be  enforcing  a  contract  other  than  that  which  has  been 
actually  entered  into. 

I  do  not  concur  in  this  view  of  the  subject.  A  contract  is  un- 
doulttedly  construed  alike  both  in  equity  and  at  law;   nay  more,  a 
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Court  of  law  is  the  proper  tribunal  for  determining  the  construc- 
tion of  it ;  and  if  a  serious  doubt  should  arise  as  to  the  effect  of 
the  words  contained  in  a  contract,  a  case  would  be  directed  to  a 
Court  of  law  for  its  opinion  ^  as  to  the  true  construction  to  be  put 
upon  the  words,  which  construction  would  be  adopted  in  equity. 
But  Courts  of  equity  make  a  distinction  in  all  cases  between  that 
which  is  matter  of  substance  and  that  which  is  matter  of  form ; 
and  if  it  find  that  by  insisting  on  the  form  the  substance 
will  be  *  defeated,  it  holds  it  to  be  inequitable  to  allow  a  per-  [*  67] 
sou  to  insist  on  such  form,  and  thereby  defeat  the  substance. 
For  instance,  A.  has  contracted  to  sell  an  estate  to  B.,  and  to  com- 
plete the  title  by  the  25th  October ;  but  no  stipulation  is  intro- 
duced that  either  party  considers  time  of  the  essence  of  the  contract. 
A.  completes  the  title  by  the  26th ;  at  law  the  contract  is  at  an 
end,  and  B.  may  bring  an  action  for  the  non -performance  of  the 
contract,  and  obtain  damages  for  the  breach  ;  but  equity  holds  that, 
unless  B.  can  show  tliat  the  delay  of  twenty-four  hours  really  pro- 
duced some  injury  to  him,  he  is  not  to  be  permitted  to  bring  this 
action,  or  to  avoid  the  performance  of  the  contract;  not  certainly 
on  the  ground  that  the  25th  of  October  was  not  a  part  of  the  con- 
tract, but  on  the  ground  that  it  is  unjust  that  B.  should  escape  the 
performance  of  a  contract,  which  has  been  substantially  performed 
by  A.,  by  reason  of  some  omission  in  a  formal  but  immaterial  por- 
tion of  it. 

The  jurisdiction  of  equity  in  the  execution  of  the  specific  per- 
formance of  contracts  accordingly  is  eminently  discretionary ;  it 
will  not  enforce  a  contract  where  doing  so  would  be  productive  of 
peculiar  hardship  on  one  party  to  it.  This  was  acted  upon  lately 
by  the  Lords  Justices  in  the  case  of  Wehh  v.  The  Direct  Lo7i- 
don  and  Portsmouth  Railivai/  Cotnpani/,  1  De  G.  M.  &  G.  521, 
9  Hare,  129.  Neither  will  equity  enforce  a  contract  where,  though 
the  Court  considers  the  title  good,  yet  considers  it  sufficiently 
doubtful  that  it  might  reasonably  give  rise  to  litigation  hereafter 
between  the  purchasers  and  persons  not  bound  by  the  decree  of  the 
Court  in  the  suit  for  specific  performance.  It  is,  I  apprehend,  on 
a  similar  principle,  that  the  Court  has  regarded  the  question 
of  time  in  these  matters,  *  when  it  has  not  been  specifically  [*  68] 
and  precisely  contracted  for,  as  an  essential  clause  in  the 
contract.     It  then  considers  how  far  either  party  is  injured  by  the 

^  Cases  to  law  have  since  been  abolished      See  15  &  16  Vict.  c.  86,  s.  61. 
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delay,  and  will  not  permit  one  to  insist  upon  that,  which,  although 
a  formal  part  of  the  contract,  would  in  reality  defeat  the  object 
which  both  had  in  view  at  the  time  when  it  was  made.  It  is,  1 
apprehend,  on  a  similar  principle  also  that  the  whole  doctrine  re- 
lating to  equities  of  redemption,  as  administered  by  this  Court,  is 
founded.  The  contract  between  the  mortgagor  and  mortgagee  is 
precise  ;  if  the  money  and  interest  is  not  repaid  on  the  day  twelve- 
month on  which  the  mortgage  is  made,  the  estate  is  to  be  the  pro]>- 
erty  of  the  mortgagee;  the  contract  is  positive  and  unambiguous, 
but  a  Court  of  equity  will  not  permit  that  contract  to  be  enforced, 
and  will  restrain  the  parties  from  enforcing  it  at  law.  It  treats  the 
substance  of  the  contract  to  be  a  security  for  the  repayment  of 
money  advanced,  and  that  portion  of  the  contract  which  gives  the 
estate  to  the  mortgagee  as  mere  form  ;  and  accordingly,  in  direct 
violation  of  the  contract,  it  compels  the  mortgagee,  so  soon  as  he 
has  been  repaid  his  principal  money  and  interest  and  the  costs  he 
has  been  put  to,  to  restore  the  estate  ;  and  this,  although  the  parties 
have  acted  on  the  contract,  and  the  mortgagee  has  taken  posses- 
sion on  the  day  when  default  arose,  and  has  continued  in  pos- 
session for  many  years  ;  in  truth,  as  a  general  rule  it  may  be  said, 
any  number  of  years  not  exceeding  twenty,  acknowledging  no  title 
in  the  mortgagor. 

I  am  of  opinion,  therefore,  that  the  later  decisions  of  the  Court 
have  not  altered  the  doctrine  I  have  stated  as  to  the  cases  where 

time  is  of  the  essence  of  the  contract. 
[*69]'  I  turn  therefore  to  this  contract  for  the  purpose  of  *  ex- 
amining it  by  the  principles  I  have  already  laid  down.  In 
the  first  place,  the  time  specified  is  not  by  express  words  made  an 
essential  part  of  it.  This  was,  in  truth,  admitted  at  the  bar,  and 
could  not  be  denied ;  nay  more,  the  seventh  condition  of  sale  ap- 
pears to  me  to  be  inconsistent  with  such  a  proposition,  even  if  any 
such  could  have  been  maintained  on  the  rest  of  the  contract ;  and 
except  that  it  is  confined  to  the  default  of  the  purchaser,  it  is  the 
condition  which,  in  the  precedents  at  the  end  of  the  larger  edition 
of  Vendors  and  Purchasers,  is  suggested  as  proper  to  be  introduced 
when  it  is  intended  by  both  parties  that  time  shall  not  be  of  the 
essence  of  the  contract 

Do  then  any  such  circumstances  exist  in  this  case  analogous  to 
those  to  which  I  have  already  referred,  as  raising  the  presumption 
that  time  was  an  essential  part  of  the  contract  ?     I  find  none.     The 
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property  is  not  of  a  perishable  nature,  the  interest  in  it  sold  is  not 
of  a  determinable  character,  and  possession  is  not  required  for  any 
purpose  of  trade  or  manufacture.  I  have  therefore  on  tlie  first 
question  come  to  the  conclusion  that  time  was  not  originally  of  tlie 
essence  of  this  contract. 

Having  come  to  this  conclusion  on  the  first  question,  it  may  be 
superfluous  to  express  my  opinion  on  the  next  subordinate  point, 
which  would  have  arisen  had  I  come  to  an  opposite  conclusfon ; 
but  as  it  may  have  some  bearing  on  the  subsequent  part  of  this 
case,  I  think  it  desirable  to  do  so.  I  am  of  opinion  then  that,  if 
.time  had  been  originally  of  the  essence  of  this  contract,  the  defend- 
ant has  waived  that  part  of  it.  The  time  mentioned  in  the  contract 
for  the  completion  of  the  purchase  is  the  25th  of  October,  1850,  but 
the  ddTendant,  by  his  solicitor,  on  the  21st  of  October,  1850,  extends 
that  time  till  the  5th  of  November,  1850,  If  time  was 
*  of  the  essence  of  the  contract,  the  contract  was  at  an  end,  [*  70] 
if  the  title  had  not  been  made  out  on  or  before  the  25th  of 
October,  1850,  but  after  that  letter,  the  defendant  would,  beyond  all 
question,  have  been  compellable  in  equity  to  complete  the  pur- 
chase, if  the  title  had  been  completed  by  the  1st  November,  1850, 
or  any  other  day  before  the  5th  November,  1850.  It  appears  to 
me,  therefore,  that  after  writing  this  letter  the  defendant  abandoned 
his  right  to  insist  on  the  completion  of  the  title  on  the  25th  of  Oc- 
tober, 1850,  which  was  the  day  specified  in  the  contract. 

Assume  that  he  did  so  at  the  request  and  for  the  convenience 
of  the  plaintiff,  still  the  motive  for  his  so  acting  will  not  prevent 
the  fact  that  this  letter  was  an  aljandonment  of  their  right  to  insist 
on  the  completion  of  the  contract  on  the  25th  October,  1850,  and 
that  he  could  not  have  refused  to  complete  it  if  the  title  had  been 
made  out  within  the  time  specified  in  that  letter.  But,  in  truth, 
the  only  thing  resembling  a  request  from  the  plaintiff  was  in  a 
letter  from  his  solicitor  of  the  17th  of  October  in  these  words:  "I 
only  require  time  to  be  able  to  find  the  settlement.  I  believe  I 
have  found  out  where  it  is."  And  the  notice  does  not  certainly 
state  that  this  further  time  is  given  either  at  the  plaintiff's  request 
or  for  his  convenience. 

It  may  undoubtedly  be  urged  that  the  defendant  waived  the  time 
only  conditionally  upon  another  day  being  inserted  and  upon  that 
day  being  made  an  essential  part  of  the  contract ;  but  this  is  not, 
in  my  opinion,  the  effect  of  the  letter,  nor  was  it  accepted  as  such 
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by  the  plaintiff,  who  did  not  agree  to  substitute  the  5th  of  Novem- 
ber for  the  25th  of  October,  or  to  make  that  day  an  essential  part 
of  the  contract  between  them.  It  is  obvious  that  one  party 
[*  71]  to  a  contract  cannot  at  his  *  will  vary  one  of  the  terms  of 
it ;  the  assent  of  both  parties  to  the  variation  must  be  ob- 
tained, and  this  was  not  done,  nor  do  I  well  understand  how,  after 
the  letter  of  the  21st  of  October,  the  defendant  could  maintain  an 
action  at  law  for  the  breach  of  the  contract  by  not  completing  the 
purchase  on  the  25th  of  that  month.  I  have  therefore  come  to  the 
further  conclusion  that,  even  if  time  had  been  an  essential  part  of 
the  contract,  the  defendant  waived  that  term  in  it  by  the  letter  of 
the  21st  of  October,  1850. 

The  next  question  I  have  to  consider  is,  whether  the  notice  con- 
tained in  the  letter  of  the  21st  of  October,  1850,  specif}4ng  the 
5th  of  November,  1850,  as  the  time  for  the  completion  of  the  con- 
tract, made  that  time  an  essential  part  of  the  contract ;  or  rather, 
whether  it  bound  the  plaintiff  to  complete  within  that  period  of 
time  or  to  abandon  the  contract.  It  is,  I  consider,  the  undoubted 
law  of  this  Court,  that  although  time  was  not  originally  an  essen- 
tial part  of  the  contract,  still  that  either  party  may,  by  a  proper 
notice,  bind  the  other  to  complete,  within  a  reasonable  time  to  be 
specified  in  such  notice  ;  and  if  the  party  receiving  such  notice  do 
not  complete  within  the  time  so  specified,  equity  will  not  enforce 
a  specific  performance  of  the  contract,  but  leave  the  parties  to  their 
remedies  and  their  liabilities  at  law.  The  doctrine  on  this  subject 
is  I  think  well  laid  down  in  Walker  v.  Jeffreys,  1  Hare,  341,  11 
L.  J.  Ch.  209  ;  and  Southcomh  v.  Bishop  of  Exeter,  6  Hare,  213,  16 
L.  J.  Ch.  378 ;  by  Sir  James  Wigram. 

To  determine  whether  the  letter  of  21st  October  was  such  a 
notice  binding  the  plaintiff  to  complete  by  the  5th  November, 
1850,  it  is  necessary  to  refer  to  the  facts.  The  state  of  the  case 
was  this :  In  order  to  make  out  the  title,  the  original  of  a 
[*  72]  settlement,  a  copy  of  which  *  was  before  the  defendant's 
solicitor,  was  required  to  be  produced  for  the  purpose  of 
examination  with  the  copy.  On  the  17th  of  October,  1850,  the 
plaintiff's  solicitors  wrote  to  say,  they  only  required  time  to  pro- 
duce it,  and  that  they  believed  that  they  have  found  where  it  was. 
Four  days  after  this,  the  defendant  gives  notice,  that  if  the  title  is 
not  completed  by  the  5th  November,  he  shall  treat  the  contract  as 
abandoned.    On  the  7th  November,  the  defendant's  solicitor  applies 
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for  the  deposit  and  treats  the  contract  as  at  an  end,  and  does  no 
act  afterwards  to  acknowledge  its  existence.  The  question  is, 
whether,  in  these  circumstances,  this  period  of  fourteen  days  was 
or  was  not  a  reasonable  time  within  which  to  require  the  plaintiff 
to  produce  the  deed  in  question  and  complete  tlie  title,  or  else  to 
put  an  end  to  the  contract,  and  I  am  of  opinion  that  it  was  not. 

In  none  of  the  reported  cases  can  I  discover  any  such  time  being 
treated  as  sufficient  for  such  or  a  similar  purpose.  If  time  was  not 
•of  the  essence  of  the  contract,  as  for  the  purpose  of  considering 
this  question  I  assume  that  it  was  not,  it  is  plain,  that  this  notice 
must  be  treated  as  given  pending  the  discussion  on  the  title,  and 
having  no  reference  to  the  time  mentioned  in  the  contract.  The 
■defendant  knew  tlie  contents  of  it ;  the  comparison  of  the  copy 
with  the  original  when  produced  was  all  that  was  required ;  the 
draft  conveyance  was  to  be  prepared  and  engrossed,  which  was 
to  be  done  by  the  purchaser ;  and  with  the  strongest  desire  and 
intention,  on  my  part,  not  to  weaken  the  tendency  of  the  modern 
decisions,  which  have,  in  my  opinion  rightly,  held  a  stricter  rule  on 
the  subject  of  time  than  the  earlier  ones,  I  cannot  come  to  the  con- 
■clusion  that  this  was  a  reasonable  or  sutficient  time  for  the  purpose 
specitied  in  the  notice. 

*  But  although  the  notice  was  not  sufficient,  then  the  [*  73] 
next  question  arises,  the  plaintiff  may  have  acquiesced 
in  it,  or  he  may,  by  laches,  have  waived  his  right  to  seek  for 
any  relief  from  this  Court.  Heaphy  v.  Hill  and  Watson  v.  Reid 
establish  this  proposition,  which  I  apprehend  to  be  the  settled 
law  of  the  Court,  viz.,  that  if  one  of  two  parties  to  a  contract 
for  the  sale  of  land,  give  to  the  other  notice  that  he  will  not 
perform  the  contract,  and  the  person  receiving  the  notice  does  not, 
within  a  reasonable  time  after  the  receipt  of  such  notice,  take 
steps  to  enforce  the  contract,  equity  will  consider  him  to  have 
acquiesced  in  the  abandonment  of  the  contract,  and  will  leave  the 
parties  to  it  to  their  remedies  at  law  ;  and  the  tendency  of  modern 
decisions  has  been  to  diminisli  tlie  time  allowed  to  either  party  for 
•enforcing  his  right  under  the  contract.  It  remains  to  apply  these 
principles  to  the  facts  of  the  present  case.  Even  though  the  time 
given  by  the  notice  of  the  21st  October,  1850,  be  not,  in  my  opinion, 
sufficient,  the  defendant  is  entitled  to  have  it  treated  as  an  express 
notice  of  his  abandonment  of  the  contract  on  the  5th  of  November, 
1850  ;  then  the  question  is,  whether  the  plaintiff  have  acquiesced 
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in  this  notice,  or  been  guilty  of  such  laches,  as  to  prevent  him 
from  seeking  the  assistance  of  a  Court  of  equity. 

On  this  subject  the  dates  are  material.  On  the  7tli  of  Novem- 
ber, 1850,  the  defendant's  solicitor  applied  for  a  return  of  the 
deposit  ;  on  the  following  day,  the  plaintiff's'  solicitor  sent  an 
answer,  stating,  that  in  a  few  days  he  would  be  able  to  produce 
the  deed,  and  stating  the  name  of  a  gentleman,  who,  if  the  defend- 
ant wished  to  get  rid  of  his  contract,  would,  he  believed,  take  it, 
and  referred  to  a  conditional  request  for  an  extension  of  time  made 
by  the  defendant  at  the  time  of  the  sale.  During  the 
[*  74]  month  of  November  the  *  correspondence  is  continued  as  to 
whether  the  defendant  did  or  did  not  ask  for  or  obtain  an 
extension  of  the  time  for  completing  the  purchase  till  Christmas. 
In  the  month  of  December  several  applications  for  the  deposit 
\vere  made  by  the  defendant's  solicitor,  whicli  were  met  by  evasive 
answers  from  the  plaintiffs  solicitor,  till,  on  the  6th  January,  1851, 
the  plaintiffs'  solicitor  writes  to  say,  that  he  is  in  a  condition  to 
produce  the  deed  in  question,  and  gives  notice  where  it  may  be 
inspected.  The  following  day  the  defendant's  solicitors  reiterated 
their  statement  of  the  contract  being  at  an  end.  On  the  22nd 
January,  1851,  the  plaintiffs'  solicitor  states,  that  he  has  instruc- 
tions to  file  a  bill  for  specific  performance.  Various  other  letters 
take  place,  showing  that  steps  are  taken  on  both  sides  for  the 
institution  of  proceedings,  both  at  law  and  in  equity  ;  and  on  the 
28th  February,  1851,  the  action  is  brought  by  the  defendant  for 
the  deposit,  and  on  the  following  day  this  Itill  was  filed. 

This  statement  shows,  that  there  has  been  no  actual  acquiescence 
by  the  plaintiff  in  the  notice  of  abandonment  given  by  the  defend- 
ant. Has  there  been  any  implied  acquiescence,  or  any  laches  on 
his  part,  sufficient  to  prevent  him  from  obtahiing  the  assistance 
of  a  Court  of  equity  ?  The  time  to  be  accounted  for  is  from  the 
21st  October,  1850,  till  the  7th  of  January,  1851,  /.  e.,  two  and  a 
half  months  ;  but  the  evidence  shows  that  during  that  time  the 
plaintiff  was,  by  his  solicitors,  employed  in  discovering  where 
the  deed  in  question  was,  and  in  freeing  it  from  the  lien  which 
prevented  its  production.  On  the  7th  of  January  notice  of  its 
production  is  given,  and  from  that  time  as  soon  as  it  appeared  the 
defendant  insisted  on  his  previous  abandonment  of  the  contract  in 
spite  of  the  production  of  the  deed,  proceedings  appear  to 
[*  75]  have  been  going  on  on  *both  sides  for  the  purpose  of  enforcing 
th^ir  rights  at  law  and  in  equity. 
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I  am  convinced  that  no  Court,  having  regard  to  these  decisions 
on  this  subject,  will  hold,  that  under  these  circumstances  the 
plaintiff'  can  be  said  to  have  forfeited  what  rights  he  had  in  equity, 
by  reason  of  any  implied  acquiescence  in  the  notice  of  the  21st  of 
October,  1850,  or  by  reason  of  his  having  been  too  negligent  and 
dilatory  in  the  enforcement  of  his  claim. 

The  short  result  of  the  opinion  that  I  have  come  to  is. 

First. — That  time  was  not  originally  of  the  essence  of  the  con- 
tract. 

Secondly. — That  although  express  notice  will  make  time  of  the 
essence  of  the  contract,  where  a  reasonable  time  is  specified,  that 
the  notice  of  the  21st  October  did  not  specify  a  reasonable  time 
for  this  purpose. 

Thirdly. — That  although  acquiescence  in  the  abandonment  of  a 
contract  or  laches  in  seeking  the  assistance  of  a  Court  of  Equity 
will  bar  a  party  to  a  contract  enforcing  his  rights,  yet  that  there 
are  not  any  facts  in  evidence  before  me  to  justify  the  Court  in 
holding  that  the  plaintiff  acquiesced  in  such  abandonment,  or  that 
he  has  been  guilty  of  such  laches  as  will  prevent  this  Court  from 
enforcing  the  specific  performance  of  this  contract. 

There  are  other  parts  of  this  case  respecting  which  evidence 
is  given,  which  I  think  it  unnecessary  to  refer  to,  such 
as  the  evidence  respecting  the  conditional  *  request  made  [*  76] 
by  the  defendant  for  an  extension  of  the  time  for  com- 
pleting the  purchase  on  his  part  till  Christmas.  It  is  obvious  that 
this  case  will  be  carried  to  a  higher  tribunal ;  and  as  I  have  felt 
myself  compelled  to  differ  from  the  very  learned  and  careful  Judge 
who  decided  this  case  on  the  motion  for  dissolving  the  injunction, 
I  have  considered  it  incumbent  upon  me  to  state,  as  clearly  as  I 
could,  the  grounds  on  which  I  proceeded,  and  to  state  those  grounds 
only  on  which  my  decision  rests.  It  is  with  great  regret,  but  under 
an  imperative  sense  of  duty,  that  I  have  thought  myself  bound  to 
state  the  conclusion  I  have  come  to. 

The  decree  pronounced  by  me  will  be  the  common  decree  for 
specific  performance,  with  a  reference  to  the  Master  as  to  title, 
unless  that  be  accepted;  and  as  the  suit  has  been  rendered  necessary 
by  the  resistance  of  the  defendant  to  perform  the  contract,  it  follows, 
as  a  necessary  consequence  from  my  decision,  that  the  defendant 
must  pay  the  costs  of  the  suit,  so  far  as  the  same  has  been  incurred 
by  reason  of  his  resisting  Ids  liability  specifically  to  perform  the 
contract. 
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Houldsworth   and   others,   executors  of  T.  Houldsworth.  deceased,  v. 

Evans. 

L.  H.,  3  II.  L.  263-284  (s.  c.  37  L.  J.  Ch.  800;  19  L.J.  211). 

[263]  Company.  —Directors'  Powers.  —Date  Specified  by  Notice. 

Where  a  general  meeting  of  the  shareholders  of  a  company  had  agreed  to 
certain  conditions  on  which  dissenting  members  were  to  be  allowed  to  retire 
from  the  company,  one  of  which  fixed  the  date  at  which  assent  to  the  arrange- 
ment was  to  be  declared  :  — 

Held,  that  that  date  was  an  essential  part  of  the  proceeding,  and  that  the 
directors  had  no  power,  after  the  expiration  of  that  date,  to  receive  proposals 
and  enter  into  arrangements  with  any  member  who  desired  to  retire  but  had 
not  expressed  his  wish  to  do  so  within  the  stipulated  time. 

This  was  an  appeal  against  an  order  of  the  Master  of  .the 
EoLLS  (made  without  argument,  after  the  decision  by  Lord 
Chancellor  Chelmsford  in  Stev:arfs  Case,  a  similar  case  reported 
in  L.  R.,  1  Ch.  511),  directing  that  the  appellants  should  be  in- 
cluded in  the  list  of  contributories  in  respect  of  ten  shares  held  by 
their  testator  in  this  company. 

The  circumstances  under  which  Mr.  Houldsworth  claimed  to 
have  his  name  omitted  from  the  list  of  contributories  are  stated  in 
detail  in  the  judgment  of  the  Lord  Chancellor,  Lord  Cairns,  and 
the  reference  made  in  that  opinion  to  other  cases  only  requires 
the  following  brief  general  account  of  the  circumstances  of  the 
company.  , 

The  Agriculturalists'  Cattle  Assurance  Company  was  formed  in 
1845  for  the  purpose  which  its  name  implies.  Losses  were  made ; 
and  in  1848  difficulties  had  arisen  in  carrying  on  the  business,  and 
differences  of  opinion  had  arisen  between  the  shareholders  as  to 
whether  it  should  be  carried  on  or  not.  A  meeting  of  shareholders 
was  held  at  Chippenham  on  the  2nd  of  November,  1848,  at  which 
certain  terms  known  as  "  the  Chippenham  arrangement "  were 
proposed.  The  terms  were  in  substance  that  a  call  of  £3  a  share 
should  be  made ;  and  that  shareholders  wishing  to  retire  might  do 
so  on  payment  of  a  certain  proportion  of  the  call.  The  terms  were 
communicated  to  the  shareholders,  and  amongst  others,  to  Mr. 
Houldsworth  who  had  not  attended  the  meetings,  by  a  letter 
which  is  fully  set  forth  in  the  judgment  of  the  Lord  Chancellor 
(p.  520,  infra),  and  which  in  short  invited  acceptance  of  the  terms 
on  or  before  the  1.3th  November  when  an  adjourned  meeting  was 
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to  be  held.  Mr.  Houldsworth  did  not  attend  the  adjourned 
meeting,  nor  did  he  intimate  his  acceptance  on  or  before  the  loth 
Xovember.  He  afterwards  sent  a  communication  purporting  to 
accede  to  the  arrangement;  and  the  directors  purported  to  cancel 
his  shares  accordingly.  The  Company  being  wound  up  in  1861 
his  name  was  put  on  the  list  of  contributories. 

Sir  R.  Palmer,  Q.  C,  Mr.  Pearson,  Q.  C,  and  Mr.  G.  [264] 
Marten,  appeared  for  the  appellants. 

Mr.  Amphlett,  Q.  C,  Mr.  Druce,  Q.  C,  and  Mr.  F.  W.  Bush, 
appeared  for  the  respondents. 

For  the  appellants  it  was  contended  (in  addition  to  the  argu- 
ments already  advanced  in  the  other  cases),  that  no  time  was  fixed 
within  which  members  of  the  company  were  bound  to  accede  to 
the  terms  of  retirement  agreed  upon  at  the  meetings  of  the  4th 
and  13th  of  November,  1848 ;  that  all  the  members  of  the 
*  company  must  be  taken  to  have  notice  of  what  was  [*265] 
done ;  and  that  there  was  perfect  good  faith  in  the  case. 

For  the  respondents  the  arguments  in  the  other  cases  were  re- 
peated, and  it  was,  in  addition,  contended  that  assuming  the  Chip- 
penham arrangement  to  be  binding,  Mr.  Houldsworth  had  not 
duly  complied  with  the  terms  of  it,  and  that  the  special  arrange- 
ment made  with  him  was  not  assented  to  by  all  the  shareholders. 

The  following  cases  w^ere  cited :  Whitmore  v.  Tnrquand,  1  J.  & 
H.  444;  affirmed  .3  De  G.  F.  &  J.  107,  30  L.  J.  Ch.  345  ;  E-r  imrte 
aouthwaitc,S  Mac.  &  G.  187,  20  L.  J.  Ch.  188;  Fx  j^crte  Blale- 
leifs  Executors,  13  Beav.  133 ;  affirmed  3  Mac.  &  G.  726 ;  and 
Hamcrs  Devisees'  Case,  2  De  G.  M.  &  G.  366 ;  21  L.  J.  Ch.  832. 

The  Lokd  Chancellor  (Lord  Cairns)  :  — 

My  Lords,  this  is  the  third  of  the  cases  which  have  been 
brought  before  your  Lordships  by  way  of  appeal  in  the  matter  of 
the  Agriculturists'  Cattle  Assurance  Company.  In  each  of  them 
the  leading  facts  are  the  same,  and  the  question  which,  as  it  seems 
to  me,  your  Lordships  have  now  to  determine  in  this  third  case  is, 
how  to  apply  those  general  principles  which  you  have  already  laid 
down  in  the  two  cases  w^hicli  have  been  disposed  of. 

My  Lords,  in  the  second  of  those  cases,  namely,  the  case  of 
Smallcombe,  your  Lordships  have  considered  that  the  compromise 
which  has  been  termed  tlie  Chippenham  arrangement,  communi- 
cated as  it  was  to  the  shareholders  in  the  company,  and  I  will  not 
say  acquiesced   in   (for  that  is  hardly  the  fitting  term),  but  not 
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actively  opposed  by  them  during  a  long  current  of  years,  has 
become  bindhig  upon  all  the  company  in  such  a  way  as  that  it 
cannot  be  disturbed.  In  the  first  of  the  three  cases,  namely,  that 
of  Spackman  v.  Evans,  L.  E.,  3  H.  L.  171,  a  shareholder  who  went 
out,  or  attempted  to  go  out,  not  under  the  Chippenham  arrange- 
ment, but  under  a  compromise  peculiar  to  the  case  of  himself  and 
a  few  other  shareholders,  your  Lordships  have  held  that  there  not 
having  been  that  public  communication  of  that  particular  com- 
promise to  the  shareholders,  the  exit  from  the  company  of  that 
shareholder  could  not  be  supported.  Now,  my  Lords,  the  share- 
holder whose  interests  are  connected  with  this  appeal  is  Mr. 
Houldsworth,  and  the  question  which  your  Lordships,  as 
[*266]  it  *  seems  to  me,  have  to  determine  is,  did  Mr.  Houlds- 
worth go  out  of  this  company  under  the  terms  of  the 
Chippenham  arrangement,  as  that  arrangement  ought  to  be  under- 
stood and  construed  ?  H  he  did,  then,  as  it  appears  to  me,  the 
case  will  be  ruled  by  the  decision  in  Smallcombes  Case.  If  he  did 
not  go  out  under  the  Cliippenham  arrangement,  but  went  out 
under  some  other  arrangement,  then  it  will  be  for  your  Lordships 
to  say  whether  any  substantial  difference  can  be  taken  between 
the  principle  applicable  to  this  case  and  the  principle  which  your 
Lordships  have  applied  to  the  case  of  Spackman. 

The  only  facts  which  in  investigating  this  case  your  Lordships 
need  be  reminded  of  are  these :  The  Chippenham  arrangement 
began,  I  think  I  may  say,  on  the  2nd  of  November,  1848  ;  the 
terms  of  it  were  communicated  and  defined  on  the  13th  of  Novem- 
ber, 1848.  Mr.  Houldsworth  was  not  present  at,  and  did  not  in 
any  way  intervene  in  the  negotiation  for,  and  the  settlement  of, 
the  terms  of  that  arrangement.  He,  in  fact,  did  not  in  any  way 
indicate  even  his  knowledge  of  the  compromise  until  the  12th  of 
December,  1848,  when  he  wrote  a  letter,  which  I  shall  have 
occasion  to  refer  to,  to  the  secretary  of  the  company. 

Now,  was  there,  or  was  there  not,  anything  in  the  Chippenham 
arrangement  which  confined  its  operation,  as  regards  the  persons 
who  would  be  entitled  to  avail  themselves  of  it,  to  the  period 
antecedent  to  the  12th  of  December,  1848?  For  the  purpose  of 
answering  that  question  I  must  ask  your  Lordships  to  consider  the 
precise  wording  of  the  arrangement  itself.  But  before  I  do  that,  I 
will  take  leave  to  remind  your  Lordships  of  the  general  position  of 
the  company,  and  of  the  circumstances  which  led  to  this  arrange- 
ment beino-  set  on  foot. 
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The  company  was  in  a  very  critical  position ;  it  had  become  con- 
siderably embarrassed ;  there  was  a  large  amount  of  debt  actually 
owing,  and  for  this  there  were  no  funds  to  provide.  There  was 
considerable  division  of  opinion  among  the  shareholders  with 
regard  to  the  policy  to  be  pursued  by  the  company  for  the  future. 
There  was  a  strong  indication  of  a  disposition  on  the  part  of  a 
certain  number  of  the  shareholders  to  despair  of  the  fortunes  of 
the  company  altogether,  and,  if  they  could,  to  get  quit  of  the  com- 
pany. On  the  other  hand,  there  were  symptoms  that 
some  of  the  *  shareholders  thought  well  of  the  company,  [*267] 
or,  at  all  events,  considered  that  if  the  company  could  be 
put  upon  a  better  footing,  and  some  alteration  made  in  its  arrange- 
ments, it  might  yet  be  made  to  be  a  prosperous  or  thriving 
concern.  In  that  state  of  things,  if  there  was  to  be  a  compromise 
or  arrangement  entered  into  upon  the  footing  of  payments  being 
made  to  the  company,  and  thereupon  of  releasing  shareholders 
from  all  future  liability,  and  cancelling  their  shares,  so  that  they 
might  return  to  the  common  stock  of  the  company,  I  think  it  is 
obvious  that  there  could  be  nothing  of  greater  importance  than 
that  it  should  be  ascertained  at  the  earliest  possible  moment,  and 
in  the  most  definite  possible  way,  what  funds,  by  means  of  this 
arrangement,  would  be  coming  to  the  company ;  what  persons 
would  avail  themselves  of  tlie  permission  to  leave  the  company  ; 
and  who  for  the  future  must  be  looked  to  as  the  actually  remaining 
shareholders  in  the  company ;  who  might  be  entitled  to  say,  if  the 
company  did  become  a  prosperous  concern,  that  the  benefit  of  that 
prosperity  enured  to  them  and  not  to  those  who  had  elected,  or 
shown  a  disposition  to  elect,  to  leave  the  company  and  forsake  its 
fortunes. 

My  Lords,  that  being  the  general  character  of  the  arrangement 
indicated  by  the  circumstances  of  the  company,  let  me  now  refer 
for  a  moment  to  the  wi  rding  of  the  documents  which  are  before 
your  Lordships  upon  the  subject.  Now,  T  take  first  the  resolution 
which  was  proposed  at  the  meeting  on  the  2nd  of  November,  184.S  ; 
it  was  a  resolution  of  adjournment,  but  it  indicated  on  the  face  of  it 
the  purpose  for  which  the  adjournment  was  made  :  — 

''That  the  meeting  he  adjourned  to  he  held  at  the  Xew  Hall,  Chip- 
penham, on  Monday  tlie  13th  of  November  instant,  at  ten  o'oh>ek  ])n^- 
cisely,  and  that  all  legal  proceedings  against  shareholders,  on  the  i,>urt 
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of  the  company,  be  stayed  until  after  that  date,  and  that  notice  be 
<,Mven  to  all  the  shareholders  of  the  proposal  made  by  a  considerable 
biidy  of  shareholders  present  personally,  or  represented,  in  order  that 
their  opinion  might  be  taken  thereof." 

That  was  the  resolution  that  was  passed. 

Then,  on  the  4th  of  November,  1848,  a  circular-letter  was  sent  by 
the  secretary  to  the  different  shareholders  in  these  terms  :  — 

a  SiR^  —  I  am  instructed  by  the  directors  of  this  company  to  inform 
you  that  the  enclosed  propositions  were  made  by  a  considerable  bod}'  of 
shareholders  at  the  special  general  meeting  held  yesterday,  and  request 

that  you  will  sign  the  accompanying  form  should  you  wish  to  re- 
[*  268]  tire  from  the  company  upon  the  proposed  *  terms.     The  special 

general  meeting  has  been  adjourned  to  be  held  at  the  New  Hall,. 
Chippenham,  on  Monday  the  13th  instant,  at  twelve  o'clock  at  noon  pre- 
cisely, and  in  case  you  should  not  attend,  or  return  the  accompanying 
form  duly  signed,  on  or  before  that  date,  3'ou  will  be  held  as  declining 
to  concur  in  the  proposition  submitted  to  the  meeting." 

Then  follow  the  terms  proposed  by  tlie  shareholders  as  to  the  pay- 
ments to  be  made,  and  the  amount  of  call,  which  I  need  not  read  to 
your  Lordships  ;  and  then  appended  to  those  terms  there  was  this 
blank  form  to  be  signed  by  the  person  receiving  the  letter  who 
was  minded  to  sign  it :  "I  beg  to  inform  you  that  1  am  desirous  of 
retiring  from  the  Cattle  Assurance  Company  on  the  above  terms." 

On  reading  these  documents  I  own  that  I  cannot  entertain  any 
doubt  but  that  the  main  object  of  forwarding  those  propositions  to 
each  shareholder,  and  telling  him  that  there  was  to  be  an  adjourned 
meeting,  and  requesting  him  to  sign  the  memorandum  if  he  was 
disposed  to  sign  it,  was  to  enable  the  adjourned  meeting,  when  it 
reassembled  on  the  13th  at  Chippenham,  to  know,  as  far  as  could 
be  known,  who  were  the  persons  who,  under  the  arrangement  that 
was  proposed,  would  be  desirous  of  leaving  the  company  ;  and  on 
the  one  hand  contributing  the  sums  which  upon  that  footing  they 
were  to  contribute,  and  on  the  other  hand  surrendering  tlieir  shares 
for  the  benefit  of  the  remaining  shareholders. 

My  Lords,  I  think  it  matters  not  whether  you  interpret  the 
words  at  the  end  of  the  circular,  "  and  in  case  you  should  not 
attend,  or  return  the  accompanying  form  duly  signed  on  or  be- 
fore that  date,  you  will  be  held  as  declining  to  concur  in  the 
proposition   submitted  to  the  meeting,"  as   meaning  "  if  you  do 
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not  sign  the  form  you  will  be  understood  as  refusing  to  assent  to 
any  shareholders  leaving  the  company,"  or  whether  you  interpret 
them  as  meaning,  "  if  you  do  not  sign  the  form,  or  attend  at  the 
meeting,  you  will  be  understood  as  saying  that  you  do  not  mean 
that  you  wish  to  retire  from  the  company."  I  think  it  matters 
not  in  the  least  which  construction  you  adopt,  because  whether 
you  adopt  the  one  construction  or  the  other,  the  consequence  fol- 
lows that  the  person  who  received  the  circular,  and  who  did  not 
either  attend  the  meeting  or  return  the  circular  signed,  must  be 
understood  upon  the  face  of  it  as  not  concurring  in  the  arrange- 
ment that  was  proposed,  either  as  objecting  to  it  as  a 
*  whole,  or  as  objecting  to  leave  the- company  on  the  terms  [*  269] 
of  it.  In  either  view  the  person  who  so  acted  certainly 
oould  not  be  a  person,  I  think,  who  could  afterwards  say  that  he 
had  assented  to  the  compromise  or  the  arrangement,  so  far  as  the 
terms  of  this  first  document  are  concerned. 

Then  the  adjourned  meeting  took  place  on  the  13th  of  November, 
and  now  I  come  to  the  resolutions  passed  at  that  meeting.  The  first 
is  this  : — 

'*  That  the  sums  paid  by  retiring  shareholders  shall  be  paid  into  a 
bank  in  the  names  of  the  directors,  Mr.  Jones,  Mr.  Goldney,  and  Mr. 
^lullins.  That  the  shareholders  who  have  paid  the  call  shall  be 
allowed  5  per  cent,  interest  to  the  present  time;" 

pointing,  therefore,  to  the  present  time,  the  date  of  the  resolution, 
as  that  which,  at  all  events  for  the  purpose  of  calculating  the 
interest  upon  the  calls,  was  to  be  the  critical  point  of  time  to 
be  looked  to. 

Then  it  goes  on  :  — 

•'That  the  following  agreement  between  the  retiring  shareholders 
and  Mr.  Deere,  on  behalf  of  the  shareholders  continuing  in  the  com- 
pany, be  agreed  to  and  confirmed." 

I  do  not  read  this  agreement  at  length,  but  I  will  direct  your  Lord- 
ships' attention  to  one  or  two  features  in  it.  In  the  first  place, 
the  engagement  to  pay  money  is  an  engagement  to  pay  it  to  the 
directors,  "  within  one  month  of  the  date  hereof,"  the  date  of  the 
instrument  being  upon  the  face  of  it,  the  13th  of  November,  1848. 
In  the  next  place,  the  object  is  stated  to  be  — 
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"To  effect  a  dissolution  of  partnership  as  regards  ourselves  in  the 
interest  of  the  said  company,  and  making  a  return,  under  the  provi- 
sions of  the  Joint  Stock  Companies  Act,  of  a  list  of  shareholders  of  the 
said  company,  exclusive  of  our  names,  so  that  as  regards  any  future 
policies  to  be  granted  by  the  said  company  we  shall  be  in  no  way 
responsible  thereon." 

"  Future,"  of  course,  meaning  obviously  at  a  date  subsequent  to  the 
date  of  the  deed  which  is  thus  speaking ;  the  object  being  that  any 
one  who  comes  to  this  agreement  should  be  free  from  the  responsi- 
bility upon  the  policies  granted  after  the  13th  of  November. 
Then  it  is  provided  — 

"  The  directors  shall  enforce  the  payment  of  the  instalment  of  £1  10s. 
per  share  on  the  said  call  against  all  shareholders  who  have-  not  paid  £1 

on  account  of  the  call  to  be  made,  and  10s.  per  share  on  such 
[*  270]  shareholders  who  have  paid  £1  in  advance  *  of  the  call,  on  all 

parties  not  signing  this  agreement,  the  sums  to  arise  from  the 
instalments  £1  10.s\  and  lO.s.,  and  from  the  i)ayments  to  be  made  by 
us,  the  undersigned,  and  also  all  moneys  to  be  raised  from  calls  now 
made  or  to  be  made,  and  moneys  now  due  and  owing  to  the  company 
from  agents  or  others,  to  be  placed  in  the  London  and  Westminster 
Bank  to  the  credit  of  the  directors  and  Gabriel  Goldney,  Alfred  Jones, 
and  Eichard  Mullins,  on  the  part  of  the  retiring  shareholders,  and  to  be 
appropriated  wholly  in  liquidation  of  the  existing  debts  and  liabilities 
of  the  company  of  the  under-mentioned  total  sums,  one-half  to  be  paid 
on  the  execution  hereof,  and  the  remaining  half  to  be  paid  within  one 
month  from  the  date  hereof." 

My  Lords,  I  do  not  understand  the  meaning  of  language  if  this 
means  anything  but  that  the  parties  were  agreeing,  so  far  as  such 
an  operation  could  be  performed  on  a  joint  stock  company,  for  a 
dissolution  of  the  partnership  to  take  place,  and  for  accounts  to  be 
adjusted  as  at  the  date  of  the  instrument  which  I  am  reading ;  and 
if  that  be  so,  the  essence  of  the  document  was  this,  that  the  persons 
to  whom  it  should  apply  should  be  persons  coming  in  and  assent- 
ing to  it,  whether  by  the  execution  of  the  deed  or  by  mere  assent  is 
immaterial,  but  coming  in  and  assenting  to  it  at  the  time  when  it  is 
made,  and  at  which  it  bears  date,  they  agreeing  at  that  time  that 
those  who  wished  to  leave  the  company  should  cease  to  be  part- 
ners in  the  company,  no  longer  liable  for  its  engagements,  and  no 
longer  entitled  to  any  profits  or  earnings  which  it  might  make. 


K.  C.  VOL.  VI.]      SECT.  VII.  —  NON-ESSENTIAL   CONDITIONS.  523 

No.  46.  —  Houldsworth  v,  Evans,  L.  E.,  3  H.  L.  270.  271. 

My  Lords,  I  am  quite  unable  to  place  upon  tliis  document  which  I 
have  read,  or  upon  the  documents  which  precede  it,  anything  which 
would  warrant  the  idea  that  if  the  agreement  is  to  be  collected  from 
these  documents,  any  person  was  to  have  benefit  from  it,  or  to  be  a 
party  to  it,  who  had  not  assented  to  it  at  the  time  when  this  agree- 
ment upon  the  face  of  it  purports  to  have  been  made. 

Well,  my  Lords,  if  that  be  so,  I  do  not  know  whether  it  is 
material  to  consider  what  expressions  were  afterwards  used  by  the 
secretary  of  the  company  in  communicating  that  agreement  to  the 
shareholders  in  the  company.  If  the  communication  made  by 
the  secretary  fell  short  in  stating  what  had  been  agreed  upon,  that 
is  to  say,  fell  short  of  stating  an  agreement  as  large  as  that  which 
had  been  come  to,  it  might  become,  under  the  question  wiiether 
shareholders  had  notice  or  not,  a  subject  worthy  of  consideration. 
But  if  it  be  the  case  (I  do  not  at  present  say  that  it  was  the  case) 
that  the  secretary  went  beyond  the  terms  of  the  agreement  in  his 
statement,  inasmuch  as  the  question  to  be  determined  is, 
what  was  *  the  Chippenham  arrangement?  it  appears  "to  [*271] 
me  to  be  utterly  immaterial  whether  the  secretary  did 
or  did  not  state  that  arrangement  correctly  in  his  letter. 

However,  a  reference  was  made  at  the  Bar  to  the  letter  of  the 
secretary  on  the  25th  of  November,  in  which  the  secretary  stated, 
that 

"  The  directors  deemed  it  advisable,  in  consequence  of  doubts  having 
arisen  as  to  whether  some  teclinical  irregularity  did  not  exist  in  t]ie 
notice  of  the  call  made  on  the  3rd  of  August  last,  to  make  tliat  call  over 
again,  giving  those  shareholders  who  have  paid  it  credit  for  the  amount 
paid,  as  paid  in  advance  of  the  present  call,  and  allowing  them  interest 
thereon  accordingly,  shareholders  therefore  electing  to  remain  in  the 
company,  who  have  duly  paid  the  call  of  the  3rd  of  August  last  will  be 
required  to  pay  10s.  per  share  only,  and  those  who  have  not  paid  that 
call  £1  10s.  per  share  only  on  account  of  this  last  call  of  £4." 

It  was  said  that  the  word  "electing"  in  this  letter  meant  share- 
holders who  shall  or  may  hereafter  elect.  Xow  the  word  as  here 
used  is  of  course  equivocal,  because  it  may  mean  either  share- 
holders who  shall  elect,  or  it  may  mean  shareholders  tvho  hair 
accejjfed  the  opporhinity  of  election  which  was  given  them  by  the 
Chippenham  arrangement.  But,  however  that  may  be,  it  seems  to 
me  impossible  to  suppose  that  the  true  and  proper  C(Uistruction  of 
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the  Chippenham  arrangement,  as  we  find  it  in  its  own  documents, 
can  be  affected,  and  either  enlarged  or  restrained  l)y  the  statement 
of  tliat  compromise  in  this  circular  letter  of  the  2.5th  of  November. 
But,  my  Lords,  there  are  two  circumstances  which  I  should  refer 
your  Lordships  to,  as  showing  to  my  mind  very  satisfactorily  that 
there  was  no  doubt  entertained  at  the  time  as  to  the  meaning  of 
the  Chippenham  arrangement,  and  as  to  the  persons  who  were 
entitled  to  the  benefit  of  it,  and  that  the  meaning  assigned  to  it  at 
the  time  was  the  meaning  which  I  have  ventured  to  suggest  to 
your  Lordships  as  the  proper  meaning.  One  of  those  circum- 
stances was  this.  I  have  already  reminded  your  Lordships  that  it 
was  on  the  12th  of  December,  1848,  that,  for  the  first  time,  Mr. 
Houldsworth  appears  to  have  taken  any  notice  of  the  Chippenham 
arrangement.  He  did  that  in  a  letter,  which  was  written  by  his 
brother,  dated  the  12th  of  December,  1848,  in  which  he  writes  to 
the  secretary  in  these  terms  :     He  asks  — 

"The  names  of  the  directors;  the  nominal  value  of  the  shares;  the 

number  subscribed  for;  the  number  now  in  the  hands  of  the 

[*  272]  public;    the    number   of    shares    *  tlie    owners   of  which    have 

retired  ;  the  number  of  sliareholders  now  liable  for  the  present 

and  future  proceedings.     Whether  the  option  remains  to  shareholders 

to  forfeit  their  shares,  and  retire,  and  if  so,  on  what  terms." 

It  is  perfectly  obvious  that  it  was  a  matter  of  doubt  in  his  mind, 
from  the  documents  which  had  been  communicated  to  him,  whether 
any  longer  he  had  the  option  of  retiring.  Now  what  does  the  sec-' 
retary  say  ?  The  secretary,  on  the  14th  of  December,  writes  in 
these  words :  "  The  time  has  now  elapsed  permitted  to  share- 
holders to  form  their  opinion,  and  no  more  can  now  retire."  A 
letter  of  a  different  complexion  was  afterwards  written,  to  which  I 
shall  afterwards  refer ;  but  your  Lordships  do  not  find  any  ex- 
planation given  of  how  it  came  to  pass  that  this  letter  was  written 
by  the  secretary,  and  I  think  it  impossible  not  to  see  that  this 
letter  was  written  by  the  secretary  in  the  ordinary  course  of  his 
business,  and  was  the  expression,  by  him,  of  what  he  knew  at  that 
time  was  the  mind  and  understanding  of  the  directors  of  the  com- 
pany ;  and  more  than  that,  it  was  the  expression,  by  him,  of  a  fact 
which  is  of  great  significance,  with  regard  to  the  present  inquiry. 
My  Lords,  I  take  this  to  be  a  statement  by  the  secretary  that  the 
directors,  at  the  time  at  which  he  was  writing,  had  concluded  and 
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ended  their  action  under  the  Chippenham  arrangement,  and  that 
they  had  ceased  at  that  time  from  receiving,  or  acting  upon,  any 
farther  applications  for  retirement  from  the  company  upon  that 
footing. 

My  Lords,  at  a  later  period,  the  31st  of  January,  another  letter 
was  written  by  the  secretary  to  Mr.  Houldsworth,  and  in  that  letter 
he  says :  — 

"  lu  reply  to  your  favour  of  the  19th  instant,  I  am  instructed  by  the 
directors  to  inform  you  that  the  deed  of  the  company  is  too  long  to 
furnish  you  with  a  copy,  but  that  it  is  oj^en  to  you,  either  to  yourself 
or  your  solicitor,  whenever  you  may  wish  to  see  it,  and  that  if  you  are 
desirous  of  retiring  from  the  company  you  can  do  so  on  payment  of  all 
calls,  aud  a  farther  sum  of  £2  10s.  per  call,  on  receipt  of  which  sum 
and  your  scrip  your  shares  would  be  cancelled." 

My  Lords,  I  think  that  is  nothing  more  than  this,  that  whereas 
on  the  14th  of  December  the  directors  thought  and  avowed  that 
they  ceased  to  have  any  power  of  acting  any  longer  upon  the 
Chippenham  compromise,  they  changed  their  minds  between  that 
date  and  the  31st  of  January,  and  they  were  willing  on  the  31st 
of  January,  if  they  had  power  (which  I  think  they  had 
not),  to  *  recommence  acting  in  the  direction  of  releasing  [*  273] 
shareholders  from  the  company  upon  the  terms  of  the 
Chippenham  arrangement. 

My  Lords,  the  other  circumstance  which  I  said  I  thought  your 
Lordships  should  bear  in  mind  is  this:  when,  after  the  31st  of 
January,  the  directors  proceeded  to  apply,  as  they  thought,  the 
Chippenham  arrangement  to  the  case  of  Mr.  Houldsworth,  of  course 
they  found  it  was  necessary  to  obtain  his  signature  to  an  agree- 
ment in  the  form  of  the  resolution  approved  of  by  the  meeting  of 
the  13th  of  November,  and  they  sent  that  form  to  Mr.  Houlds- 
w^ortli  to  be  signed.  The  moment  they  came  to  prepare  that  form 
they  felt  the  difficulty  in  which  they  w^ere  placed,  and  in  order  to 
solve  that  difficulty  they  sent  to  Mr.  Houldsworth  a  form  which 
did  not  tally  with  the  form  agreed  to  in  the  resolution  of  tlie  13th 
of  November,  because  it  omitted  the  date  which  was  appended  to 
the  form  given  by  the  resolution  —  thereby  entirely  altering  the 
contents  of  the  instrument  itself  —  because,  inasmuch  as  there 
were  frequent  references  to  the  date  on  the  face  of  the  instrument, 
to    which    I    have    already  called  your    Lordships'    attention,  the 
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moment  that  date  was  omitted,  and  another  date  suhstitutcd,  the 
aLjreement  became,  not  the  agreement  which  was  approved  by 
resolution  of  the  meeting  at  Chippenham,  but  an  agreement 
wearing  an  entirely  diiferent  aspect  in  its  terms. 

My  Lords,  I  ought,  before  leaving  this  subject,  to  make  this 
farther  observation.  It  was  said  in  the  argument,  that  it  was 
entirely  an  irrational  thing  to  suppose  that  the  shareholders  in  a 
company  of  this  kind,  during  the  interval  between  the  4th  of 
November  and  the  13th  of  November,  would  be  able  to  satisfy 
themselves  as  to  whether  it  was  desirable,  or  not  desirable,  for 
them  to  come  in  under  the  Chippenham  arrangement,  and  to  leave 
the  company.  My  Lords,  if  the  period  assigned  was  too  short,  the 
only  consequence  would  be  that  the  shareholders  would  lose  that 
opportunity  which  was  given  them  of  coming  into  that  arrange- 
ment, which  might  be  either  adopted  or  refused.  But,  in  truth, 
there  was  no  difficulty  of  that  kind  in  the  case,  because  what  led 
to  the  arrangement  (as  I  have  already  pointed  out)  was  this,  that  the 
company  was  divided  into  two  sections,  that  some  were  for  going 
on,  and  some  were  for  not  going  on.  The  only  object,  as  I 
understand  it,  of  adjourning  this  meeting,  and  issuing  the 
[*  274]  *  circular  was,  that  it  might  become  known  at  the  ad- 
journed meeting  what  were  the  relative  proportions  of 
those  two  sections  of  the  company ;  and  I  believe,  judging  from 
the  evidence  in  the  case,  that  not  only  was  ten  days  a  sufficient 
time  for  that  purpose,  but  that  twenty-four  hours,  if  there  had 
been  sufficient  opportunity  for  answering  by  post,  would  have  been 
quite  sufficient ;  because  I  believe  that  the  minds  of  the  share- 
holders of  the  company  had  become  agitated  by  the  proceedings 
which  had  been  taken  in  the  company,  and  that  all  that  was 
necessary  to  be  known  was  upon  which  side  each  shareholder 
would  be  willing  to  range  himself. 

My  Lords,  if  that  is  at  all  a  true  and  proper  view  of  the  facts  of 
the  case,  and  of  the  construction  to  be  put  upon  the  documents, 
the  general  principles  following  from  the  case  which  your  Lord- 
ships have  already  determined,  appear  to  me  to  be  most  easy  of 
application.  If  I  am  right  in  my  view  of  the  facts  and  construc- 
tion of  the  documents,  the  arrangement  under  which  Mr.  Houlds- 
worth left  the  company  was  not  the  Chippenham  arrangement, 
but  a  different  one.  As  regards  the  sum  to  be  paid,  it  tallied  with 
the  Chippenham  arrangement,  but  as  regards  the  time  of  payment. 
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and  as  regards  the  stringency  of  the  Chippenham  arrangement 
with  reference  to  liability  for  the  engagements  of  the  company 
from  the  13th  of  November,  and  abandonment  of  interest  in  the 
profits  of  the  company,  if  there  should  be  any,  the  arrangement 
which  Mr.  Houldsvvorth  entered  into  was  not  the  Chippenham 
arrangement,  but  was  an  arrangement  which  had  its  inception,  not 
on  the  12th  of  November,  1848,  but  upon  the  19th  of  February, 
1849,  on  which,  for  the  first  time,  he  became  as  one  with  the 
directors  of  the  company  as  to  his  retirement  from  the  concern. 
My  Lords,  if  that  is  so,  although  the  variations  between  the  terms 
of  Mr.  Houldsworth's  arrangement  and  the  terms  of  the  Chip- 
penham arrangement  were  not  so  large  as  they  were  in  Mr.  Spack- 
man's  case,  still,  it  seems  to  me,  that  the  principle  which  led  your 
Lordships  to  determine  Spackman's  case  must  lead  to  the  same 
conclusion  in  the  present  case.  In  both  cases  the  arrangement 
called  the  Chippenham  arrangement,  which  was  the  only  one  dis- 
closed to  the  shareholders,  was  a  different  arrangement  from  that 
under  which  both  Mr.  Spackman  and  Mr.  Houldsworth 
retired,  *  and  the  only  question  remaining  would  be  as  to  [*  275j 
this  new  and  different  arrangement  under  which  Mr. 
Houldsworth  retired,  whether  it  was  in  its  turn  communicated 
to  the  shareholders  of  the  company. 

My  Lords,  1  find  no  evidence  whatever  of  such  communication. 
The  only  evidence  that  was  attempted  to  be  suggested  was  this, 
that  in  the  three  balance  sheets  in  the  years  1848,  1849,  and  1850, 
certain  aggregate  sums  are  brought  to  charge,  on  the  one  side  or 
the  other,  under  the  head  of  "cancelled  shares,"  and  that  when  you 
read  these  balance  sheets,  and  go  back  to  the  day  books  and  other 
books  of  the  company,  you  find  that  these  aggregate  sums  are,  as 
to  one  of  them,  composed  of  the  value  of  the  shares  of  Mr.  Houlds- 
worth. But  the  question  is,  did  the  mention  in  the  balance  sheets 
tjf  "  cancelled  shares  "  of  itself  convey  to  the  minds  of  the  share- 
holders the  knowledge  not  merely  that  some  shareholders  had 
retired  under  the  Chippenham  arrangement,  but  that  another  share- 
holder, "Mr.  Houldsworth,  had  subsequently  retired  under  another 
arrangement,  which,  if  I  am  right,  was  not  tlie  Chippenham  arrange- 
ment ?  My  Lords,  T  think  it  is  impossible  to  ascribe  that  effect  to 
the  mere  mention  of  "  cancelled  shares,"  which  might  well  be 
shares  cancelled  under  the  Chi|)peiiham  arrangement,  because  it 
micrht  be  quite  possible  that,  from  delay  in  paying  tlie  instalments 
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or  calls,  those  shares  might  not  be  brought  to  charge,  and,  in  point 
of  fact,  some  of  them  were  not  brought  to  charge  until  a  year  later, 
so  that  the  terms  "  cancelled  shares  "  might  refer  to  shares  strictly 
and  legally  forfeited  under  th6  Chippenham  arrangement.  But,  at 
all  events,  just  as  I  think  your  Lordships,  in  the  case  of  Spackman, 
if  you  had  nothing  in  the  shape  of  disclosure  to  the  shareholders 
but  the  mention  of  cancelled  shares  in  the  balance  sheet,  would  not 
be  disposed  to  hold  that  to  be  sufficient  information  to  the  share- 
holders, so  here  I  think  your  Lordships  can  hardly  hold  that  if 
this  arrangement  be  not  the  Chippenham  arrangement,  but  a 
different  one,  the  mention  of  cancelled  shares  in  the  balance  sheets 
was  notice  of  this  arrangement. 

My  Lords,  I  therefore  advise  your  Lordships  that  this  appeal 
should  be  dismissed,  and  the  only  question  remaining  is  the  ques- 
tion of  costs.  In  the  case  of  Spackman  you  thought  it  right  that 
the  appeal  should  be  dismissed  without  costs.  That  was 
[*  276]  a  case  in  *  which  a  shareholder  was  the  appellant.  In 
the  case  of  Sinallcombe  your  Lordships  had  before  you  as 
an  appellant  the  official  liquidator,  who,  as  we  were  informed,  in 
bringing  an  appeal  in  that  case  as  a  sample  of  others,  had  the 
sanction  of  the  learned  Judge  from  whom  the  appeal  came.  In 
that  case  —  inasmuch  as  if  you  had  dismissed  the  appeal  without 
costs,  the  effect  would  have  been  virtually  to  leave  Smallcombe,  the 
successful  party,  to  bear  his  own  costs  —  you  thought  it  right, 
under  the  circumstances  of  the  case,  that  the  costs  of  all  parties 
should  be  provided  out  of  the  estate.  In  the  present  case  we  have 
again  an  instance  of  a  shareholder  who,  like  Mr.  Spackman,  appeals 
here  against  the  decision  by  which  he  is  fixed  as  a  contributory  to 
the  company,  and  I  think  it  w^ould  be  right  that  the  appeal  should 
be  dismissed  without  costs,  as  was  done  in  Spackman's  case,  and 
then  I  think  your  Lordships  will  have  acted,  as  to  costs,  upon  an 
intelligible  and  consistent  principle  throughout. 

Lord  Cranw^orth  :  — 

My  Lords,  it  is  my  misfortune  in  this  case  to  differ  from  the 
conclusion  at  which  my  noble  and  learned  friend  on  the  w^oolsack, 
and,  I  believe,  also  my  noble  and  learned  friend  on  my  left  (Lord 
Chelmsford),  have  arrived.  In  the  case  of  a  difference  of  opinion 
in  the  ultimate  Court  of  Appeal  it  is  always  very  satisfactory  to 
know  that  the  difference  is  not  a  difference  arising  from  any  doubt 
as  to  the  principles  by  which  the  case  ought  to  be  governed,  but 
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merely  as  to  the  application  of  the  principles  to  the  particular  case. 
Now,  that  is  the  only  difference  in  this  case  between  my  noble  and 
learned  friend  who  has  just  addressed  your  Lordships  and  myself. 
I  think  with  him  that  it  is  a  most  essential  proposition,  to  be 
rigidly  enforced,  that  in  these  joint  stock  companies  absent  share- 
holders should  never  be  bound  to  do  anything  more  than  to  assume 
that  the  directors  are  doing  their  duty,  unless  in  cases  where  they 
are  informed  that  although  the  directors  have  not  intended  to 
defraud  the  company,  yet,  exercising  powers  not  legally  conferred 
upon  them,  they  have  gone  beyond  what  they  ought  to  do.  If, 
with  knowledge  of  that  fact,  the  shareholders  remain  a  long  time, 
and  take  no  step  whatever,  still  more  if  they  so  remain  while 
great  alterations  are  going  on  in  the  company,  *  they  must  [*  277] 
be  taken  to  have  retrospectively  sanctioned  what  has  been 
done. 

Now,  my  Lords,  I  put  my  views  of  the  principles  of  law  upon 
this  subject  in  as  condensed  a  form  as  I  could  in  the  first  of  these 
cases  that  came  before  this  House,  the  case  of  Spackman,  and  1  do 
not  intend  to  trouble  your  Lordships  again  in  this  particular  case. 
The  only  question  here  is  this :  There  has  been  a  divergence  from 
the  Chippenham  arrangement  in  this  respect,- — that  whereas  the 
Chippenham  arrangement  provided  that  the  persons  agreeing  to 
that  arrangement  were  to  pay  one-half  of  the  sums  that  were 
applied  to  their  shares  in  the  signing  of  the  agreement,  namely,  on 
the  13th  of  November,  and  the  other  half  within  a  month  from  that 
period,  which  would  be  on  or  before  the  13th  of  December,  the 
terms  on  which  Mr.  Houldsworth  was  allowed  to  retire  were 
exactly  the  same  as  those  terms,  except  that  they  were  not  entered 
into  at  the  date  of  the  Chippenham  arrangement,  nor,  indeed,  till 
several  months  afterwards.  Mr.  Houldsworth  applied  very  soon 
after  the  date  of  the  Chippenham  arrangement  to  know  whether 
he  could  get  out  of  the  company,  and  there  was  a  little  difference 
about  it.  First  of  all,  the  secretary  wrote  one  thing,  and  afterwards 
he  wrote  another,  but  eventually  Mr.  Houldsworth  and  the  other 
appellants  wished  to  retire,  and  the  directors  allowed  them  to 
retire  upon  signing  an  agreement  similar  to  that  which  was  agreed 
to  at  Chippenham,  except  that  it  had  no  date  put  to  it.  In  the 
copy  I  had  there  was  no  date.  I  suppose  that  was  the  case  also  in 
the  original. 

[Mr.  Amphlett :     That  is  so,  my  Lord.] 
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Lord  Ckanwokth:  —  It  was  found  that  the  date  was  inapplicable, 
and  therefore  they  left  it  out,  the  directors  having  allowed  these 
parties  to  retire  five  months  after  the  date  of  the  Chippenham 
arrangement. 

Now,  my  Lords,  the  question  is,  whether  the  absent  shareholders 
had  notice,  or  that  which  must  be  considered  notice,  that  in  respect 
of  the  date,  at  all  events,  the  directors  had  diverged  from  w^iat  had 
been  sanctioned  at  Chippenham.  If  they  had  not,  I  think,  though 
it  certainly  would  be  somewhat  unjust,  that  the  principles  of 
Spackman's  case  would  apply.  But  here  it  appears  to  me 
[*  278]  that,  looking  *  at  all  the  facts  of  the  case,  it  is  impossible 
to  say  that  the  absent  shareholders  had  not  notice,  for  this 
reason.  Let  iis  see  exactly  what  it  was  that  they  had  notice  of. 
The  first  intimation  that  the  shareholders  got  was  by  the  letter  of 
the  4th  of  November.  By  that  letter  they  were  informed  that  a 
considerable  body  of  shareholders  had  wished  to  retire,  and  that 
there  was  to  be  a  meeting  on  the  L3th,  at  W'hich  it  was  to  be  pro- 
posed that  they  should  retire  upon  certain  terms,  which  I  may 
designate  as  the  Chippenham  terms  ;  except  with  reference  to  the 
date  of  the  meeting  there  is  no  mention  of  date  there.  Well,  the 
meeting  took  place  at  Chippenham  and  those  terms  are  adopted, 
except  that,  upon  the  formal  agreement  being  drawn  up,  the  term 
is  added  that  the  shareholders  agreeing  to  come  into  this  agreement 
are  to  sign  this  agreement,  and  to  pay  one-half  of  the  sums  agreed 
upon  on  the  13th  of  November,  and  the  other  half  on  or  before  the 
13th  of  December.  That,  I  must  observe,  was  never  communicated 
to  the  absent  shareholders,  they  did  not  know  that  there  had  been 
that  term  of  the  date  inserted.  I  do  not,  however,  absolve  them 
from  notice  of  that,  because  I  think  they  did  know  that  the  details 
of  the  scheme  were  to  be  settled  on  the  13th,  and  it  would,  there- 
fore, be  very  difficult  to  say  tliat  they  had  not  notice  that  it  was 
open  to  the  shareholders  at  the  meeting  on  the  13th  November  to 
make  certain  alterations  in  the  terms. 

Then  the  next  intimation  which  reaches  the  shareholders  is  the 
letter  of  the  25th  following  up  the  letter  of  the  4th,  calling  for  the 
£4  per  share,  and  explaining  why  they  had  adopted  a  call  of  £4 
instead  of  £3.  In  fact,  it  was  no  substantial  alteration ;  it  was 
only  an  alteration  of  the  form,  enabling  the  company  to  get  more 
conveniently  payment  of  the  calls  which  had  been  made  Then  it 
ends,  "  shareholders,  therefore,  electing  to  remain  in  the  company 
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who  have  duly  paid  the  call  of  the  third  of  August  last,  will  be 
required  to  pay  10s.  per  share  only,  and  those  who  have  not  paid 
that  call  £1  lO.s.  per  share  only,  on  account  of  this  last  call  of  £4." 
Now,  I  think  that  a  sliareholder  on  receiving  that  letter,  and 
coupling  it  with  the  preceding  letter  of  the  4th  of  November, 
iiiasniuch  as  the  letter  of  the  4th  of  November  had  said  nothing 
about  any  particular  date,  and  as  the  letter  said  that  shareholders 
electing  to  retire  are  to  pay  so  and  so,  conformably  to  the 
letter  of  *the  4th  of  November,  would  necessarily  infer  that  [*  279] 
shareholders  electing  not  to  remain  in  the  company,  but 
to  retire  from  the  company,  were  to  pay  according  to  the  notice 
which  had  been  given  in  that  letter,  namely,  a  certain  proportion 
according  to  the  value  and  number  of  their  shares.  That  is  the 
notice  which  they  got,  and  everything  that  was  done  was  in 
conformity  to  those  two  notices.  Because  nobody  could  say  that 
the  arrangement  made  in  this  case  would  not  come  within  the  fair 
meaning  and  scope  of  the  two  notices,  putting  out  of  the  question 
the  actual  detail  of  the  dates  fixed  by  the  Chippenham  arrangement. 
Tliat  being  so,  if  those  were  the  only  terms  of  the  agreement,  I 
should  say  that  the  shareholders,  having  had  notice  of  them,  were 
clearly  bound,  because  they  went  on  for  years  without  making  any 
complaint  or  taking  any  steps  upon  the  subject.  Applying  strict 
principles  to  the  case  I  quite  agree  with  my  noble  and  learned 
friend  that,  inasmuch  as  the  shareholders  knew  by  the  notice  of 
the  4th  of  November  that  the  terms  were  to  be  settled  in  form,  or 
that  they  might  be  altered  in  any  way  at  Chippenham,  they  must 
be  taken  to  have  had  notice  of  what  was  done  at  Chippenham, 
and  I  will  take  it  that  they  had  notice  that  at  Chippenham  it  was 
said,  "  You  must  pay  your  agreed  amount,  one-half  on  or  before  the 
18th  of  November,  and  the  other  half  on  or  before  the  13th  of 
December."  Assume  that  to  be  so,  had  the  absent  shareliolders, 
<ir  had  tliey  not,  notice  that  that  part  of  the  arrangement  had  been 
entirely  departed  from  by  the  directors,  —  wrongfully,  if  you  please, 
but  departed  from  ?  I  think,  my  Lords,  that  they  had,  because  I 
think  it  is  impossible  that  they  could  have  misunderstood  the  three 
balance  sheets,  one  of  them  being  a  balance  sheet  for  two  successive 
half  years,  ending  in  June  and  December,  1848;  the  next  being  for 
the  half  year  ending  in  December  and  the  30tli  of  June,  1849 ; 
and  the  next  being  for  the  year  ending  the  30th  of  June,  1850. 
In  the  balance  sheets  for  all  these  periods,  ending  in  1848,  1849, 
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and  1850,  there  were  three  entries.  In  the  first  two  there  were 
entries  of  very  large  amounts  of  "  cancelled  shares,"  in  the  last,  not 
so  large,  but  still  considerable. 

Now,  I  cannot  listen  to  the  suggestion  that  the  absent  share- 
holders might  have  thought  that  those  were  shares  forfeited  under 
the  terms  of  the  deed  because  the  parties  had  become  in- 
[*  280]  solvent  —  *  that  is  preposterous.  Although  I  would  allow 
the  greatest  latitude  to  the  principle  that  shareholders  are 
not  bound  to  inquire,  one  cannot  suppose  that  they  thought  any- 
thing so  absurd  as  that  more  than  half  the  shares  of  the  company 
had  been  forfeited  because  the  holders  had  become  insolvent, — 
coupling  that  with  the  notices  which  they  had  received,  we  may 
fairly  conclude  that  they  must  have  supposed  that  during  this 
period  the  directors  had  been  taking  upon  themselves  to  cancel 
the  shares.  If  so,  they  must  have  known  that  the  directors  were 
doing  something  which,  according  to  the  terms  of  the  Chippenham 
arrangement,  taking  time  as  part  of  the  arrangement,  they  were  not 
authorized  to  do.  Well,  but  it  was  a  divergence  from  what  they 
were  authorized  to  do  of  the  minutest  importance,  and  they  might 
think  it  very  unimportant  to  them  whether  the  money  was  paid  a 
little  sooner  or  a  little  later. 

Now,  I  say  they  must  have  known  it.  It  occurred  to  me,  how- 
ever, at  one  time,  that,  perhaps  they  did  not  know  it,  for  they  might 
think  that,  although  the  parties  had  come  into  those  terms  at  the 
proper  date,  the  shares  had  not  been  forfeited  till  later.  But  that 
could  not  be;  they  must  have  known  that  the  entries  were  made 
when  the  agreements  were  made  with  persons  to  forfeit  their  shares. 
Why  do  I  say  that  ?  The  shares  could  not  be  forfeited  till  two 
months  after  there  had  been  default.  Then  there  could  have  been 
no  shares  forfeited  appearing  in  the  balance  sheet  ending  with 
the  year  1848,  because  two  months  had  not  elapsed.  Therefore, 
the  shareholders  must  have  known  that  those  entries  of  forfeited 
shares  did  not  relate  to  the  time  when,  in  point  of  form,  the  for- 
feiture was  to  take  place,  but  to  a  later  time  when  the  directors 
agreed  with  parties  to  let  them  out  upon  those  terms. 

My  Lords,  under  these  circumstances  I  own  that  it  appears  to 
me  that  the  shareholders  must  be  taken  to  have  had  :.otice  that 
in  that  respect,  in  point  of  date,  the  arrangements  that  had  been 
made  at  Chippenham  were  not  adhered  to.  That  might  have  been 
very  good   reason   for   any  of  those  who   had    entered  into  that 
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arrangement,  saying,  "  I  will  not  be  bound  by  it,  because  you  have 
gone  on  allowing  shares  to  be  cancelled  after  the  time  when  you 
were  authorized  ti)  allow  them  to  be  cancelled."  But  they  did 
not  interfere,  and  not  having  so  interfered,  I  think,  for  the 
reasons  *  which  I  put  forward  more  at  length  in  the  judg-  [*281J 
nient  in  Spachnan's  Case,  that  they  ought  to  be  bound. 
Now,  one  word  as  to  the  judgment  in  Spackman's  Case.  My 
opinion  in  Spachnan's  Case  was  (and  I  believe  I  so  expressed  it) 
that  if  at  the  time  that  that  arrangement  was  entered  into  the 
directors  had  written,  or  Spackman  had  written,  to  every  share- 
holder, saying  that  Spackman  had  been  let  out,  but  not  on  the 
terms  of  the  Chippenham  arrangement,  telling  them  what  the 
terras  were,  I  should  have  held  that  Spackman  was  certainly  not 
liable,  any  more  than  I  think  that  the  Houldsworths  are  now  liable. 
The  difference  between  the  two  cases  is  this  :  that  in  this  case  there 
were  communicated  to  the  shareholders,  as  I  think,  facts  which 
showed  that  the  directors  could  not  have  been  acting  in  conformity 
with  the  Chippenham  arrangement  in  point  of  date.  But  in  'Spack- 
r/ian's  Case  there  was  not  communicated  anything  which  showed 
to  them  that  the  terms  in  point  of  money  payment  upon  which 
Spackman  was  allowed  to  retire  were  different  from  that  of  the 
Chippenham  arrangement. 

My  Lords,  I  thought  it  my  duty  to  the  parties  to  show  that  I 
did  not  differ  from  my  two  noble  and  learned  friends  in  this  case 
without  having  well  considered  the  subject ;  but  having  done  so, 
it  is  a  great  satisfaction  to  me  to  know  that  I  concur  with  both  my 
noble  and  learned  friends  upon  the  general  principle,  and  only 
differ  from  them  on  the  ground  that  I  think  the  variations  from 
the  terms  of  the  Chippenham  arrangement  were  substantially  com- 
municated to  the  shareholders  in  this  case,  and  that  therefore  they 
were  not  entitled  to  set  aside  the  arrangement. 

Lord  Chelmsford  :  — 

My  Lords,  the  question  to  be  decided  upon  this  appeal  is  whether, 
assuming  the  Chippenham  arrangement  to  have  been  valid,  any 
shareholder  could  have  the  benefit  of  it  who  did  not  accede  to  it 
on  or  before  the  thirteenth  of  November. 

It  appears  to  me  that  the  proposed  arrangement  was  of  a  nature 
to  require  that  a  certain  day  should  be  fixed  for  its  completion. 
There  were  liabilities  pressing  upon  the  company,  and  a  schism 
amongst  the  shareholders,  some  wishing  to  break  up  the  company, 
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aud    some   to   continue  it.      Under  these    circumstances,  it   was 
essential    that   the    directors    should    know   by  a    certain 
[*  282]   time  *  vvliether  they  would  have  funds  to  meet  ihcir  lia- 
bilities, and  what  shareholders  were  disposed  to  retire,  and 
what  to  remain.    Accordingly  they  fix  upon  the  day  of  tlie  meeting 
(the  13th  of  November)  as  the  day  upon  which  they  were  to  l)e 
definitively  informed  upon  these  points.     The  agreement  which  the 
retiring  shareholders  were  to  sign  was  dated  on  this  day.     Under 
it  the  retiring  shareholders  were  to  pay  the  amounts  set  opposite 
to  their  respective  names  within  one  month  from  the  date ;  and  at 
the  meeting  it  was  resolved  that  the  shareholders  who  had  paid  the 
call  should  be  allowed  5  per  cent,  interest  "  to  the  present  time." 
I  am  satisfied  that  it  was  the  original  intention  of  the  directors 
that  it  should  be   determined,  on  the  day  named,  who  were  the 
retiring  and  who  the  continuing  shareholders,  and  that  they  never 
contemplated,  at  the  time  it  was  proposed  to  the  shareholders,  that 
the  Chippenham   arrangement  should  be  a  standing  offer  to  the 
shareholders  to  retire  from  tlie  company  on  the  terms  proposed  at 
any  subsequent  period.     Nor  could  the  shareholders,  whose  acqui- 
escence would  alone  give  validity  to  the  arrangement,  understand 
it  in  that  sense.     Supposing  that  all  the  shareholders  must  be 
presumed  to  have  acquiesced  in  the  Chippenham  arrangement,  and 
so  to  have  given  it  validity,  they  could  only  be  taken   to  have 
consented  to  it  in  respect  of  those  shareholders  who  came  in  under 
it,  in  compliance  with  what  they  must  have  understood  to  have 
been  its  terms.     Therefore,  assuming  the  Chippenham  arrangement 
to  have  been  valid,  Mr.  Houldsworth  was  excluded  from  its  benefit 
by  not  having  made  his  election  to  avail  himself  of  it  in  due 
time. 

I  must  notice  an  objection  which  was  made  on  the  part  of  the 
appellants  on  the  former  argument,  because  if  well  founded,  the 
appellants  ought  to  prevail  upon  this  appeal.  It  was  objected 
that  they,  as  executors  of  Mr.  Thomas  Houldsworth,  were  not  share- 
holders in  the  company  at  the  time  of  the  winding-up  order,  and 
that  consequently  they  were  not  liable  to  be  placed  on  the  list 
of  contributories.  In  support  of  this  objection,  reference  was  made 
to  the  173rd  clause  of  the  deed  of  settlement  of  the  company,  by 
which  it  is  provided  that  the  executors  or  administrators  of  de- 
ceased shareholders  shall  not  be  holders  of  any  shares,  nor  entitled 
to  rereive  any  dividend  which  may  be  appropriated  and  declared 
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*  thereon  after  such  death,  but  that  such  dividends  shall  [*  28o] 
remain  in  suspense  until  some  person  shall  become  a 
shareholder  in  respect  of  such  shares.  And  also  to  the  25tli  and 
26th  sections  of.the  7  &  8  Vict.  c.  110,  by  which  remedies  are  given 
against  shareholders  in  a  company,  but  none  against  their  repre- 
sentatives. And  the  case  of  Hess  v.  A7"mstrong,  4  Ex.  21,  18  L.  J. 
Ex.  473,  was  cited,  where  the  deed  of  settlement  of  a  joint  stock 
banking  company-partnership,  established  under  the  7  Geo.  IY.,c.  4H, 
provided  that  the  executor  of  a  deceased  shareholder  should  not  be 
a  member  of  the  company  in  respect  of  such  shares,  but  should  be 
at  liberty  to  sell  the  shares,  or,  at  his  option,  to  become  a  member 
upon  complying  with  certain  provisions,  and  that  if  he  did  not  elect 
to  become  a  member  he  was  not  to  be  entitled  to  any  dividend 
accruing  after  the  testator's  death,  and  it  was  held  that  the  executor 
of  a  deceased  shareholder  who  received  a  dividend  which  accrued 
due  after  the  death  of  his  testator,  but  had  not  complied  with  the 
provisions  of  the  deed  of  settlement,  was  not  a  member  for  the 
purpose  of  execution  against  him  by  scire  facias  upon  a  judgment 
against  the  public  officer  of  the  company. 

I  think  that  neither  the  clause  of  the  deed  nor  the  provisions  of 
the  Act  of  Parliament,  nor  the  case  in  the  Exchequer,  prove  that 
the  executors  ought  not  to  be  placed  upon  the  list  of  contributories. 
They  merely  show  that  an  executor  is  not  a  shareholder  in  name, 
and  that  therefore  remedies  which  are  given  against  shareholders 
will  not  reach  executors  as  such.  But  oranting  this,  it  does  not 
follow  that  they  are  relieved  from  all  lial)ility  in  respect  of  the 
shares  of  their  testator.  In  considering  this  point  it  must  be  taken 
as  if  Mr.  Thomas  Houldsworth  had  died  possessed  of  his  shares. 
They  would  unquestionably  have  formed  part  of  his  personal 
estate,  and  though  his  executors  would  not  have  had  the  status  of 
shareholders,  they  would  have  been  owners  of  the  shares.  And  it 
tv^ould  be  a  strange  result  of  this  state  of  things  that,  because  they 
were  not  nominally  shareholders  they  were  relieved  from  all 
liability. 

But  the  liability  of  an  executor  to  be  placed  upon  the  list  of 
contributories  where  the  testator  died  possessed  of  shares  before  an 
order  for  winding  up  a  company  had  been  made,  upon  the 
ground   *  tliat    the    estate    of    the    shareholder    continued  [*  2S4] 
liable,  is  established  by  the  case  of  Blalesleys  E.rccutors, 
13  Beav.  133,  affirmed  upon  appeal  (3  Mac.  &  G.  726,  19  L.  J.  Cli 


5:!6  CONTKACT. 


Nos.  45,  46.  —  Parkin  v.  Thorold  ;  Houldsworth  v.  Evans.  —  Notes. 

566),  and  by  Ex  parte  Crouthwaite,  3  Mac.  &  G.  187;  20  L.  J.  Ch. 
188. 

The  appellants  have  no  claim  to  be  excluded  from  the  list  of 
contribntories,  and  the  decree  appealed  from  ought  therefore  to  be 
attirmed,  and  the  appeal  ought  to  be  dismissed,  and,  I  agree  with 
my  noble  and  learned  friends,  without  costs. 

It  was  ordered  and  adjudged,  that  the  said  order  of  the  Master 
OF  THE  EoLLS,  of  the  10th  of  November,  1866,  so  far  as  complained 
of  in  the  said  appeal,  be  afhrmed,  and  that  the  appeal  be  dismissed. 
And  that  the  costs  incurred  by  the  respondents  Lewis  Henry 
Evans,  the  official  manager  of  the  Agriculturists'  Cattle  Assurance 
Company,  and  Thomas  Hughes,  Esq.,  Member  of  Parliament,  the 
creditors'  representative  in  respect  of  the  said  appeal,  be  paid  out 
of  the  assets  of  the  said  company. 

Lords'  Journals,  26th  June,  1868. 

ENGLISH  NOTES. 

Where  a  time  is  mentioned  for  the  performance  of  a  contract,  the 
case,  as  laid  down  in  the  principal  case  of  Parkin  v.  Thorold,  resolves 
itself  into  the  following  questions,  viz.,  I.  Whether  the  time  was  of  the 
essence  of  the  contract;  if  so,  whether  it  has  been  waived.  II.  Wliether 
time  has  been  made  essential  by  notice.  Each  of  these  will  bear  a 
detailed  examination. 

Time  is  essential  to  the  contract  where  the  real  express  or  implied 
intention  of  the  parties  is  to  make  it  so.  Mere  mention  of  a  date  is  not 
sufificient.  The  expx*ess  condition  to  make  time  essential  must  be  clear. 
Thus  in  a  contract  to  grant  a  new  lease  upon  condition  of  the  intending 
lessee  paying  a  premium  of  1000  guineas  on  a  certain  da}',  Lord  Eldox 
refused  to  treat  the  time  as  essential,  on  the  ground  that  the  amount 
of  the  premium  was  the  oidy  thing  contemplated  by  the  parties,  and 
that  there  was  nothing  to  show  that  time  was  regarded  bj^  the  parties 
as  essential.  Heame  v.  Tennant  (1806),  13  Ves.  287.  In  Roberts  v. 
Berry  (1855).  3  De  G.  M.  &  G.  284,  a  day  fixed  for  the  delivery  of  the 
ab.«tract  was  held  to  be  non-essential.  Where  the  condition  to  make 
time  essential  is  clear,  the  Court  gives  effect  to  the  intention  of  the 
l)ai-ties.  Thus  in  WUUams  v.  Mosti/n  (1863),  33  L.  J.  Ch.  54,  9  L.  T. 
476,  12  W.  K.  69,  where  A.  covenanted  to  pay  a  composition  of  Qs.  8d.  in 
the  pound  to  all  creditors  of  his  father  and  grandfather  who  executed  the 
deed  within  a  given  time,  and  there  was  a  special  provision  excluding 
from  the  benefits  of  the  arrangement  all  creditors  who  did  not  execute 
it  within  the  time,  it  was  held  essential.  So  where  a  railway  company 
agreed  with  a  landowner,   whose  lands  they  purchased,   to  make  and 
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inaintaii]  for  hi^  c  )iiveuieiice  certain  ci'ossings  uf  siicli  kind  a.s  the  laud- 
owner's  survej'ur  should  direct  and  notify  in  writing  "within  one 
month  after  the  conipany'.s  obtaining  possession  of  the  land,"  and  it  ap- 
peared that  the  compan}-,  in  settling  the  terms  of  the  agreement,  liad 
stipulated  for  a  reduction  from  two  months  the  period  originally  pro- 
posed; time  was  regarded  as  essential.  Earl  of  Darniey  v.  London, 
Chatham,  and  Dover  Balhvay  Co.  (1863),  1  De  G.  J.  &  S.  204,  33  L. 
J.  Ch.  9.  Where  the  contract  fixes  a  specified  number  of  days  from  the 
delivery  of  the  abstract  to  send  in  objections  to  the  title,  and  time  is 
made  essential,  the  time  runs  on\y  from  the  delivery  of  a  complete 
abstract;  Hobson  v.  Bell  (1839),  2  Beav.  17;  Upperton  v.  Nicholson, 
(1870-1871),  L.  R.,  10  Eq.  228,  L.  R.,  6  Ch.  438,  39  L.  J.  Ch.  758,  40 
L.  J.  Ch.  401,  23  L.  T.  4,  19  W.  E.  733;  Want  v.  Stallibrass  (1873), 
L.  E.,  8  Ex.  175,  42  L.  J.  Ex.  108,  29  L.  T.  293,  21 W.  E.  685.  The 
time  thus  reckoned  is  essential;  Oakden  v.  Pike  (1865),  34  L.  J.  Ch. 
620,  12  L.  T.  527,  13  AY.  E.  673.  In  Barclay  v.  Messenyer  (1874), 
43  L.  J.  Ch.  449,  30  L.  T.  350,  22  W.  E.  522,  it  was  decided  that 
where  time  is  essential,  an  extension  of  it  does  not  operate  as  an  abso- 
lute waiver  of  that  condition,  but  only  substitutes  the  extended  time 
for  the  original  time.  The  dictum  of  Lord  Eomilly  in  the  principal 
case  of  Parkin  v.  Thorold  to  the  contrary  was  disapproved  of. 

Where  a  date  is  definitely  fixed  for  the  completion  of  a  contract,  ami 
the  conditions  of  sale  provide  for  payment  of  interest  in  case  of  non- 
completion  by  that  date,  time  is  not  essential.  Thus  where  on  a  sale 
of  a  reversion  the  conditions  of  sale  provided  for  payment  of  a  deposit 
by  the  purchaser  and  the  completion  of  the  purchase  on  the  17th  of 
August  (adding  that  "  should  the  completion  of  the  purchase  be  delayed 
from  any  cause  whatever  bej'ond  that  period"  the  purchaser  shall  pay 
interest  at  a  specified  rate),  and  rendered  the  deposit  forfeit  if  the 
purchaser  failed  to  comply  with  any  of  the  conditions;  time  was  held 
to  be  non-essential.  Patrick  v.  Milner  (1877),  2  C.  P.  D.  342,  46  L. 
J.  C.  P.  537,  36  L.  T.  738,  25  W.  E.  790;  Webb  v.  Huyhes  (1870), 
L.  E.,  10  Eq.  281,  39  L.  J.  Ch.  606,  18  W.  E.  749. 

Time  will  be  implied  to  be  essential  either  where  non-performance 
within  the  time  would  entail  special  hardship  on  one  of  the  parties,  or 
where  the  object  contracted  for  varies  in  value  from  day  to  day.  For 
instance,  where  a  person  bought  a  house  for  immediate  residence  and 
stipiilated  for  delivery  of  the  possession  on  a  fixed  date,  failure  of  the 
vendor  to  deliver  possession  with  a  good  title  entitled  the  purchaser  to 
rescind  the  contract.  Tilley  v.  Thomas  (1868),  L.  E.,  3  Ch.  61,  17 
L.  T.  422.  So  where  a  tenant,  without  any  definite  interest,  agreed 
for  the  sale  of  his  good-will  and  business  to  A.,  the  purchase  to  be  com- 
pleted on  or  before  tlie  25th  of  March,  time  was  essential;  for  if  the 
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contract  liad  not  been  completed  on  that  day,  tlie  vendor  iniglit  render 
liinii^elf  liable  as  tenant  for  the  ensuing  year.  Costlah-a  v.  TUi  (1826), 
1  liuss.  376.  Instances  of  cases  where  time  is  implied  to  be  essential 
from  the  var^'ing  A'alue  of  the  subject-matter  are:  — 

Sales  of  collieries  and  mines,  Macbryde  \.  Weeks  (1860),  22  Beav. 
533.  There  the  plaintiff  agreed,  to  purchase  the  lease  of  a  colliery  adjoin- 
ing his  own,  to  procure  an  assignment  of  the  term,  and  to  do  other 
things  requiring  time.  The  purchaser  was  allowed  to  rescind  the  con-. 
tract  after  giving  notice  to  the  vendor  to  complete  the  purchase  within 
a  fixed  time,  and  the  vendor  had  failed  to  do  so. 

vSales  of  public  houses,  Costlake  v.  Till  (1826),  1  Russ.  376  ;  Day  v. 
Luhke  (1868),  L.  R.,  5  Eq.  336,  37  L.  J.  Ch.  330,  16  W.  K.  717; 
Cowles  V.  Gale  (1871),  L.  E.,  7  Ch.  12,  41  L.  J.  Ch.  14,  25  L.  T.  524, 
20  W.  E.  70. 

Sales  of  reversions.  Spurrier  v.  Hancock  (1799),  4  Ves.  667. 

Sales  of  shares,  Gamphell  v.  London  and  Brighton  Railway  Co. 
(1846),  5  Hare,  519. 

Contract  for  the  suppl}-  of  coals,  Pollard  v.  Clayton  (1855),  1  H.  & 
J.  462,  3  W.  R.  349.  ^ 

Contract  for  obtaining  patents,  Payne  v.  Banner  (1846),  15  L.  J.  Ch. 
227. 

Where  time  is  of  the  essence  of  the  contract  it  may  be  waived  ex- 
pressly  or  impliedly.  The  leading  case  on  this  point  is  Seton  v.  Slade 
(1802),  7  Ves.  265,  6  E.  E.  124.  There  the  abstract  was  not  delivered 
until  a  few  days  before  the  day  fixed  for  completion.  The  defendant 
examined  the  abstract  and  took  various  objections  to  it.  The  Lord 
Chancellor  (Lord  Eldox),  although  he  was  of  ojiiuion  that  there  was 
nothing  in  the  agreement  making  time  essential,  dealt  with  the  case 
on  the  assumption  that  such  a  condition  had  been  expressed;  and  held 
that  the  receiving  of  the  abstract  and  keeping  it  without  objection 
until  the  time  named  for  conveyance  had  expired  was  a  waiver  of  the 
objection. 

Time  if  not  originally  essential  may  be  rendered  so  by  notice,  par- 
ticularly if  the  party  to  whom  the  notice  is  given  has  been  guilty  of 
nnnecessary  delay,  and  the  time  mentioned  in  the  notice  is  reasonably 
sufficient  for  the  purpose.  Where  after  a  delay  of  two  years  on  the 
part  of  the  vendor,  he  gave  notice  to  the  purchaser  to  complete  his  con- 
tract within  three  weeks,  the  notice  was  held  to  be  unreasonably  short. 
(h-een  v.  Sevin  (1879).  13  Ch.  D.  589,  49  L.  J.  Ch.  16(i.  And  in 
Crawford  v.  Toogood  (1879),  13  Ch.  D.  153,  49  L.  J.  Ch.  108.  41 
L.  T.  549,  28  W.  E.  248,  although  a  purchaser  was  in  default,  notice 
by  the  vendor  to  complete  or  rescind  within  six  weeks  was  held  too 
short.     The  principle  is  also  illustrated  by  the  decision  of  Kay,  J.,  in 
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Hatten   v.  Rmsdl  (1888),  38  Cb.  D.  334,  57  L.  J.  Cli.  42o,  58  L.  T. 
271,  36  W.  E.  317. 

AMERICAN   NOTES. 

The  rule  .states  the  American  doctrine.  If  an  offer  requires  an  acceptance 
within  a  specified  time,  a  subsequent  acceptance  will  be  invalid.  Longwurtli 
V.  Mitchell,  2(J  Ohio  State,  312  ;  Potts  v.  Whiteliead,  20  New  Jer.sey  Equity,  5o. 
Ajs  "by  return  mail,"  Maclay  v.  Hurcey,  90  Illinois,  52.5;  32  Am.  Rep.  35; 
Carr  v.  Duval,  14  Petei-s(U.  S.  Supr.  Ct.),  77,  but  if  deposited  in  the  post-office 
on  tlie  .same  day  that  the  offer  was  received,  the  acceptance  is  valid,  although 
not  in  time  for  the  first  mail.    Palmer  v.  Phcenix  Iron  Co.,  84  New  York,  (53. 

If  no  time  is  specified,  a  reasonable  time  is  allowed.  Battertnan  v.  Morford, 
70  New  York,  622  ;  Keck  v.  McKinley,  98  Pennsylvania  State,  61G ;  Loring  v. 
City  of  Boston,  1  Metcalf  (Mass.),  409;  Ferrier  w  Storer,  63  Iowa,  484;  50 
Am.  Rep.  752 ;  Morse  v.  Bellows,  7  New  Hampshire,  549 ;  28  Am.  Dec.  372. 
Hoffman  v.  Strahccker,  7  Watts  (Pennsylvania),  86 ;  32  Am.  Dec.  740,  seems 
to  the  contrary. 

What  is  reasonable  depends  on  the  nature  of  the  proposal  and  the  situation 
of  the  parties,  A  rerill  v.  Hedge,  12  Connecticut,  424 ;  Trounstine  v.  Sellers, 
35  Kansas,  417  ;  Kempner  v.  Cohn,  17  Arkansas,  519 ;  vai'ying  from  holding 
forty-eight  hours  or  one  month  unreasonable,  to  holding  five  days  not 
unreasonable. 

llie  l)uyer  may  refuse  goods  not  delivered  within  the  agreed  time.  Rouse 
V.  Lewis,  2  Keyes  (New  York),  3.52.  If  he  fails  to  remove  the  article  sold, 
within  the  stipulated  time,  his  right  is  forfeited.  Woodicard  v.  Boston,  115 
Massachusett.s,  81;  Holton  v.  (ioodrich,  35  Vermont,  If);  Boisaubin  v.  Reed, 
1  Abbott  Ct.  App.  Dec.  (New  York),  161.  But  Davis  v.  Emery,  61  Maine,  140; 
14  Am.  Rep.  553,  holds  that  he  is  merely  liable  in  damages  for  the  delay. 

The  doctrine  in  question  was  con.sidered  with  great  learning  by  Kext, 
Chancellor,  in  Benedict  v.  Lynch,  I  Johnson  Chancery  (New  York),  370 ; 
7  Am.  Dec.  484,  where  he  comes  to  the  conclusions  declared  in  the  Rule,  in 
respect  to  an  action  for  specific  pei'formance.  In  a  note,  7  Am.  Dec.  492,  it 
is  stated  that  the  doctrine  of  Benedict  v.  Lynch  is  approved  in  some  thirteen 
of  the  States,  citing  the  cases.  See  also  note  to  that  case,  1  N.  Y.  Ch.  Rep. 
(Lawyers'  Co.  Ap.  Pub.  ed.),  370,  and  Thornton  v.  Sheffield,  cVc.  R.  Co.,  84 
Alabama,  109 ;  5  Am.  St.  Rep.  337  ;  Martin  v.  Morgan,  87  California,  203 ; 
22  Am.  St.  Rep.  241,  citing  Pomeroy  on  Specific  Performance,  §  462,  and 
Parsons  on  Contracts,  to  the  same  effect  as  the  Rule.  Mr.  Pomeroy  cites 
Parkin  v.  Thorold  (Eqmty  Jurisprudence,  ]).  2171),  with  a  great  number  of 
American  cases,  and  it  is  cited  by  Mr.  Bench  (Ecpiity  Jurisprudence,  p.  662). 
with  Cheney  V.  Libhy,  134  Ignited  States,  68. 

As  to  rewards,  see  notes,  ante,  p.  137. 

As  to  telegrams,  see  notes,  ante,  p.  89. 
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No.  47.  —  PEACHY  v.  SOMERSET. 

(1784.) 

No.  48.  — SLOMAN  v.  WALTER. 
(1784.) 

No.  49.  — BIRD  V.  LAKE. 
(1863.) 

EULE. 

Where  there  is  added  to  the  contract  a  clause  for  the 
payment  of  a  sum  of  money  in  the  event  of  non-perform- 
ance, equity  presumes  it  to  be  a  penalty  for  which  relief 
will  be  given  on  fair  compensation  being  made.  The  pre- 
sumption may  be  rebutted  by  showing  that  the  sum  was 
intended  by  the  parties  to  be  liquidated  damages,  or  an 
alternative  mode  of  performance.  The  stipulation  for  a 
penalty  does  not  prevent  the  Court  from  ordering  specific 
performance  of  the  contract.  But  where  a  sum  is  agreed 
upon  as  liquidated  damages,  the  party  wronged  is  entitled 
to  the  sum  as  compensation,  and  to  no  other  remedy. 

Peachy  v.  Somerset. 

1  Str.  447-454. 

Penalty.  —  Forfeiture.  —  Belief  in  Equity. 
Relief  in  equity  against  a  penalty  or  forfeiture  according  to  the  terms  of  the 
contract  conferring  a  legal  right  depends  on  the  intention  of  the  parties  to  the 
contractual  relation  ;  and,  in  general,  equity  will  only  relieve  against  the  penalty 
or  forfeiture  where  it  was  designed  as  a  security  f(»r  the  payment  of  money. 

[447]  The  plaintiff  brought  his  bill  to  be  relieved  against  a 
forfeitvu'e  of  his  copyhold  by  making  leases  contrary  to 
the  custom  of  the^  manor  without  license  of  the  lord,  felling 
timber,  digging  stones,  and  grubbing  up  hedges ;  offering  to  make  a 
recompense.  And  on  the  pleadings  the  case  was  this :  Sir  Harry 
Peachy,  being  seised  of  a  copyhold  estate  of  inheritance  of  £00 
per  annum,  held  of  the  manor  of  Petwortli,  of  wliich  the  Duke  of 
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Somerset  is  lord,  made  a  lease  of  part  of  it  for  seven  years  with- 
out license  at  £13  per  annum.  The  Duke  upon  this  brings  an 
ejectment  against  all  the  plaintiff's  copyhold,  which  occasioned  the 
plaintiff  to  bring  a  bill  in  his  own  and  his  son  an  infant's  name  for 
relief.  The  Duke  in  his  answer  insisting  on  other  causes  of  f(jr- 
feiture,  besides  the  making  the  lease  without  license,  Sir  Harry 
brought  a  supplemental  bill  for  discovery  and  relief  against  those 
other  forfeitures:  npon  the  plaintiffs  giving  judgment  in  ejectment 
subject  to  the  order  of  the  Court,  an  injunction  was  granted,  and 
now  upon  the  hearing  the  case  came  out  to  be  this. 

Upon  Sir  Harry's  marriage  in  1693,  all  the  copyhold  lands  were 
surrendered  to  the  use  of  Sir  Harry  for  life,  with  remainder  to  the 
first  and  every  other  son  in  tail  male,  in  pursuance  of  an  agreement 
before  marriage  for  that  purpose,  but  no  admittance  was  ever  taken 
upon  that  surrender.  Before  Sir  Harry  came  into  possession,  there 
had  been  a  quarry  of  stone  in  the  freehold  adjoining  to  the  copyhold, 
and  during  Sir  Harry's  time  it  was  worked  in  the  copyhold ;  but 
wliether  it  was  first  opened  in  the  copyhold  in  the  plaintiffs  time 
did  not  appear.  The  avenue  to  the  plaintiff's  house,  which  con- 
sisted both  of  freehold  and  copyhold,  was  planted  with  timber 
trees  by  the  plaintiff's  father ;  the  plaintiff  had  topped  those  trees 
that  were  on  the  copyhold  part  of  the  avenue,  by  which  from  tim- 
ber they  were  become  pollards.  There  were  several  hedges  and 
boundaries  of  lands  upon  the  copyhold,  which  the  plaintiff  had 
grubbed  Up  and  destroyed ;  but  whether  they  are  boundaries  be- 
tween copyhold  and  freehold,  or  only  between  one  part  and  another 
of  the  copyhold,  did  not  appear.  And  in  the  year  1714,  the  plain- 
tiff, as  before  mentioned,  let  part  of  the  copyhold  for  seven  years, 
without  license,  or  any  custom  of  the  manor  to  warraut  it. 

Upon  this  it  came  in  question  {inter  alia)  whether  a  forfeiture, 
if  it  had  been  incurred  at  law,  was  relievable  in  equity  ? 

The  judgment,  so  far  as  relates  to  this  question  was  as  fol- 
lows :  — 

LoKD  Chancellor.  This  is  a  point  of  so  great  conse-  [452] 
quence,  that  if  relief  could  be  given  in  this  Court,  it  is 
strange  it  should  not  have  been  found  out  long  ago.  The  forfeit- 
ures in  those  cases  arise  purely  from  the  imbecility  of  the  copy- 
holder's estate.  He  was  originally  merely  tenant  at  will,  and  is  so 
still  on  all  accounts  but  as  to  the  continuance  of  his  estate.  There 
have  been  indeed  very  favourable  constructions  for  the  copyholder 
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in  that  particular,  because  he  is  called  tenant  at  will  seciindum 
consuetudinem  manerii ;  it  has  been  held,  the  lord  cannot  deter- 
mine his  will  but  according  to  that  custom.  The  true  meaning  of 
those  words  secundum  consuetudine7n  manerii  was  not  to  bound 
the  lord's  pleasure  in  the  determination  of  his  will,  but  that  the 
tenant  as  long  as  he  continued  tenant  was  to  hold  his  land  under 
those  terms  and  conditions  which  the  custom  had  established. 

These  matters  which  are  mentioned  as  forfeitures  are  indeed 
limitations  of  the  estate;  such  as  determine  it,  when  they  happen. 
Tenant  for  life  making  a  greater  estate  than  his  own,  gives  up  or 
surrenders  the  right  which  he  had  before,  and  yet  he  does  no 
damage  to  the  remainder-man.  So  tenant  by  copy  taking  upon 
him  to  make  a  greater  estate  than  by  law  he  may,  and  contrary 
to  the  nature  of  his  estate,  does  by  that  determine  his  estate :  the 
law  has  made  it  so ;  and  what  is  there  in  this  case  to  ground  relief 
upon,  and  require  me  to  set  aside  the  law  ? 

It  is  a  hard  law,  and  therefore  the  party  must  not  be  subject  to 
it ;  but  is  not  this  directly  repealing  the  law  ? 

In  action  of  waste  for  recovery  of  the  place  wasted,  it  is  certain 

and  admitted  this  Court  cannot  relieve;  and  yet  this  may  be  called 

a  very  unconscionable  thing.     But  is  it  so  to  take  advan- 

[*45o]  tage  of  a  law  *  which  is  known  and  equal  to  all?     Xor 

can  I  see  any  difference,  w^hether  the  statute  makes  this 

condition,  or  the  common  law  makes  it. 

It  is  not  sufficient  to  say  here  is  no  damage  in  this  case,  and 
therefore  it  is  there  can  be  no  recompense  given  by  this  Court, 
for  it  is  the  recompense  that  gives  this  Court  a  handle  to  grant 
relief. 

The  true  ground  of  relief  against  penalties  is  from  the  original 
intent  of  the  case,  where  the  penalty  is  designed  only  to  secure 
money,  and  the  Court  gives  him  all  that  he  expected  or  desired : 
but  it  is  quite  otherwise  in  the  present  case.  These  penalties  or 
forfeitures  were  never  intended  by  way  of  compensation,  for  there 
can  be  none. 

But  even  in  the  case  of  copyholds  there  are  some  cases  of  forfeit- 
ures intended  for  a  different  purpose,  as  for  non-payment  of  rent  <  r 
fines,  which  are  only  by  way  of  security  of  the  rent  or  fine  ;  and 
therefore  when  these  are  paid  afterwards  with  interest,  the  money 
itself  is  paid  according  to  the  intent,  only  as  to  the  circumstance 
of  time ;  which  is  the  true  foundation  of  the  relief  which  this  Court 
gives  in  those  cases. 
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Cases  of  agreements  and  conditions  of  the  party,  and  of  tlie  law 
are  certainly  to  be  distinguished ;  you  can  never  say  the  law  has 
determined  hardly,  but  you  may  that  the  party  has  made  a  hard 
bargain. 

Thus  it  stands  on  the  general  state  of  this  kind  of  forfeitures. 
But  what  equitable  circumstances  are  there  peculiar  to  this  case  ? 
It  is  certain  there  may  be  circumstances,  which  may  make  it  tit 
and  equitable  for  this  Court  to  relieve,  either  in  these  cases  or  in 
actions  on  the  statute  of  waste :  if  the  lord  should  give  the  tenant 
•encouragement  by  parol  only  to  pull  down  a  messuage,  and  he  did 
it  accordingly ;  this  might  induce  the  Court  to  prevent  the  lord's 
taking  advantage  of  a  fraudulent  act  of  his  own.  In  the  present 
case,  if  the  lord  had  been  present  at  the  making  the  lease,  and 
advised  it,  relief  might  be  reasonable :  but  the  steward's  standing 
by,  or  even  engrossing  the  lease,  is  rather  a  circumstance  against 
relief,  as  it  looks  like  a  confederacy  to  cheat  the  lord,  and  break 
the  customs  of  the  manor. 

As  to  the  other  cases  of  forfeiture  relating  to  the  quarry,  the 
topping  the  trees,  and  the  destroying  the  boundaries,  there  does 
not  enough  appear  to  determine  whether  they  are  legal  forfeitures 
or  no :  but  if  they  are,  I  think  they  are  all,  as  tlie  making 
the  *  lease,  under  the  same  consideration  in  this  Court,  [*  454] 
and  not  proper  for  relief. 


Sloman  v.  Walter. 

1  Bro.  C.  C.  418,  419. 

Penalty.  —  Collateral  Object.  —  Relief  in  Equity. 

Where  the  penalty  of  a  bond  is  only  to  secure  the  enjoyment  of  a  col-  [418] 
lateral  object,  equity  will  grant  an  injunction  against  a  suit  for  the  recovery, 
and  an  issue  quantum  damnificatus,  to  try  the  real  dainage. 

Upon  showing  cause  why  an  injunction  should  not  dissolved, 
the  case  appeared  to  be  thus  :  That  the  plaintiff  and  defendant  were 
partners  in  the  Chapter  coffee-house,  and  upon  entering  into  the 
partnership  it  had  been  agreed  that  the  business  sliould  be  con- 
ducted entirely  by  the  plaintiff,  1)ut  that  the  defendant  sliould 
have  the  use  of  a  particular  room  in  th(^  liouse  whenever  he 
thought  proper.  And  in  order  to  enforce  this  agreement,  a  bond 
was  entered  into  by  the  plaintiff  to  the  defendant  in  tlie  penalty 
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of  j£500.  After  some  time,  the  defendant  demanded  the  use  of  the 
room,  and,  being  refused,  brought  an  aetion  for  the  penalty  of  the 
bond.^  Plaintiff  filed  this  bill,  praying  an  issue  to  try  quantum 
danmificatus,  and  an  injunction  in  the  meanwhile.  He  obtained 
an  injunction  till  answer  or  further  order ;  and,  the  answer  being 
now  come  in,  the  only  question,  in  respect  to  continuing  the  in- 
junction till  the  hearing,  was,  whether  the  penalty  of  the  bond  was 
merely  intended  as  a  security  for  the  enjoyment  of  the  room,  or 
in  the  nature  of  assessed  damages  between  the  parties. 

Mr.  Scott  and  Mr.  Harvey  (for  the  defendant)  contended  the  in- 
junction ought  to  be  dissolved,  and  the  defendant  permitted  to  have 
his  remedy  upon  the  bond.  It  was  impossible  a  jury,  upon  an 
issue  of  quantum  dam^iificatus,  could  assess  any  other  damages 
than  those  already  assessed  by  the  parties  themselves.  They  re- 
ferred to  the  case  in  the  House  of  Lords,  where  £5  per  acre 
[*  419]  penalty  for  plowing  up  meadow  land  *  was  reserved  in  a 
lease,. and  the  Court  of  Chancery  having  relieved  against 
the  penalty,  and  directed  an  issue  to  try  the  actual  damage,  the 
decree  was  reversed.  Rolfe  v.  Peterso7i,  6  Brown's  P.  C.  470,  and 
also  cited  2  Atk.  190  ;  Roij  v.  The  Duke  of  Beaufort,  and  Ch. 
Ca.  183. 

Lord  Chancellor  (Lord  Thurlow)  said  the  only  question  was 
whether  this  was  to  be  considered  as  a  penalty,  or  as  assessed  dam- 
ages. The  rule,  that  where  a  penalty  is  inserted  merely  to  secure 
the  enjoyment  of  a  collateral  object,  the  enjoyment  of  the  object  is 
considered  as  the  principal  intent  of  the  deed,  and  the  penalty  only 
as  accessional,  and,  therefore,  only  to  secure  the  damage  really  in- 
curred, is  too  strongly  established  in  equity  to  be  shaken.  This 
case  is  to  be  considered  in  that  light.  The  injunction  must  be 
continued  till  the  hearing.^ 

1  A  verdict  had  been  obtained  in  that  and  that  upon  the  plaintiff's  paying  such 

action   in   tlie  full  penalty  of   the   bond,  amount  the  defendant  might  lie  restrained 

The   bill  was  filed  upon  the   ground   of  from  all  further  proceedings  on  the  said 

those  damages  being  excessive,  alleging  bond."     Reg.  Lib. 

tliat  the  refusal  had   been   made  by  the  ■^  The  same  had  been  done  by  the  late 

plaintiff  in  equity  in  the  heat  of  temper,  Lords  Commissioners,  in  a  case  of  Hardt) 

of    which    irritation    tlie     defendant    in-  v.  Martin,  7th  of  May,  178-3,  where  plain- 

sidiously   took    advantage    to    drive    the  tiff  and  defendant  had  been  partners  as 

plaintiff  to   a  breacli    of  the   obligation,  brandy-merchants;  on  plaintiff's  quitting 

It  therefore  prayed  "for  an  issue  7»r;«/i/)H  the   business,  and   selling   the  lease  and 

fl'imnifirafHS,  to  ascertain  the  real  amount  good-will  of  the  shop  to  the  defendant  for 

of  the  damages  sustained  by  the  aforesaid  £300,  he  entered  into  bond  in  £600  penalty 

breach  of  the  condition  of  the  said  bond;  not  to  sell,  fornineteen  years,  any  quantity 
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Bird  V.  Lake, 

1  H.  &  M.  111-122,  338-343. 


Where  a  deed  contains  an  absolute  covenant  not  to  do  an  act,  such  covenant 
will  not,  in  the  absence  of  a  bill  to  rectify  the  deed,  be  controlled  by  a  recital  iu 
the  deed  from  which  it  appears  that  the  parties  intended  that  such  act  might  be 
done  on  payment  of  a  fixed  sum  for  liquidated  damages. 

In  the  year  1856,  the  defendants,  George  Lake  and  George 
Mills  Hill,  entered  into  partnership  together  as  *  eating-  [*  112] 
house  keepers,  and  carried  on  the  said  business  at  two 
ditlerent  houses,  one  No.  49  Cheapside,  which  had  originally- 
been  Lake's,  and  the  other.  No.  13  Gracechurch  Street,  which  had 
from  the  first  belonged  to  Hill.  In  December,  1856,  the  partner- 
ship was  dissolved  ;  and  articles  of  dissolution  were  signed  by  the 
partners,  but  no  deed  was  then  executed  for  the  purpose. 

By  an  indenture  dated  the  31st  December,  1858,  and  made  be- 
tween George  Lake  of  the  one  part,  and  Hill  of  the  other  part, 
after  reciting  the  agreement  for  tlie  dissolution,  it  was  recited  that 
it  had  been  also  stipulated  that  the  deed  of  dissolution  should  con- 
tain, amongst  other  things,  a  covenant  by  Lake  that  he  would  not 
use  any  means  to  obtain  the  custom  or  business  from  Hill,  nor 
carry  on  the  trade  or  business  of  an  eating-house  keeper  within 
the  distance  of  one  mile  from  the  said  house.  No.  13  Gracechurch 
Street,  without  paying  to  Hill  the  sum  of  £1500,  as  or  by  way  of 
stated  or  liquidated  damages,  and  that  he  would  enter  into  all 
necessary  assurances  for  carrying  the  purposes  aforesaid  into  effect : 
It  was  witnessed,  that  in  consideration  of  £15,000  then  paid  or  se- 
cured to  Lake,  he  Lake  assigned  to  Hill  all  his  share  and  interest 
in  the  premises  and  in  the  said  trade  or  business,  and  in  all  the 
fixtures,  fittings,  and  stock-in-trade  on  the  premises,  together  with 
the  good-will  of  the  business  and  all  other  partnership  effects,  for 

of  brandy  less  than  six  gallons,  within  the  on  payment  of  the  damages,  defendant 
vities  of  London  and  Westminster,  or  five  might  be  restrained  from  tai<iug  out  exe- 
miles  tliereof,  or  to  permit  any  person  so  cutiori  for  tlie  ])onalty  of  the  bond.  Upon 
to  do  in  his  name,  &c.  Upon  a  breach,  motion  to  dissolve  tho  injiuiction,  and  cause 
aetiou  brought,  and  a  verdict  for  the  i)en-  shown,  the  injunction  was  continued,  and 
iilty,  plaintiff  filed  tin's  bill,  praying  that  an  issue  directed,  wlion  the  jury  gave  a  rer- 
an account  miglit  be  taken  of  the  actual  diet  for  the  plaintiffs  at  law  (defendants  in 
damage  sustained  by  defendant,  and  an  this  Court)  with  Is.  damages, 
issue  directed  for  that  purpose ;  and  that, 
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his  own  benefit ;  and  thereby  Lake  covenanted  with  Hill,  his  exe- 
cutors, administrators,  and  assigns  (amongst  other  things),  that  he 
Lake  should  not  nor  would  at  any  time  thereafter,  either  alone  or 
together  with  or  for  any  other  person  or  persons,  carry  on  or  be 
engaged  in  the  trade  or  business  of  an  eating-house  keeper,  or  any 
matter  or  thing  whatsoever  in  anywise  relating  thereto,  within  the 
distance  of  one  mile  from  the  said  messuage  or  tenement,  No.  13 
Gracechurch  Street  aforesaid  ;  and  that  in  case  he  Lake 
[*  113]  should  act  contrary  to  or  in  infringement  of  that  *  agree- 
ment, he  would  immediately  thereupon  pay  to  Hill,  his  exe- 
cutors or  administrators,  the  sum  of  <£1500  as  liquidated  damages. 
By  another  indenture  of  the  same  date.  Hill  mortgaged  the  prem- 
ises to  Lake  to  secure  £9000,  part  of  the  said  sum  of  £15,000 ;  but 
this  sum  was  paid  to  Lake  and  a  release  of  the  mortgage  executed 
on  the  30th  September,  1860. 

By  a  memorandum  of  agreement,  dated  11th  May,  1861,  Hill 
sold  the  house  in  Cheapside  to  the  plaintiffs  for  a  sum  of  £10,000  ; 
and  amongst  the  covenants  contained  in  the  assignment  then  exe- 
cuted, was  one  that  Hill  would  not  at  any  time,  directly  or  in- 
directly, by  himself  or  in  partnership  with  any  person  whomsoever, 
or  in  any  other  manner,  carry  on  or  be  engaged  in  carrying  on  the 
trade  or  business  of  an  eating-honse  keeper,  or  retailer  of  wine  or 
spirits  or  beer,  or  any  branch  thereof,  within  the  distance  of  half  a 
mile  measured  in  a  direct  line  from  No.  49  Cheapside  afore.'^aid, 
except  as  theretofore  at  No.  13  Gracechurch  Street,  and  also  (but 
without  prejudice  to  the  right  of  obtaining  an  injunction  against 
any  breach  of  this  covenant),  would  in  case  of  any  breach  thereof 
pay  a  sum  of  £2500  as  and  for  liquidated  damages  ;  and  there 
was  also  a  covenant,  that  if  Lake  should  act  contrary  to  or  in  in- 
fringement of  the  covenant  contained  in  the  said  indenture  of  31st 
December,  1858,  then  and  in  such  case  Hill  would,  at  the  request 
of  the  plaintiffs,  and  at  the  joint  expense  of  Hill  and  the  plaintiffs, 
institute  and  prosecute  with  all  due  dispatch  a  suit  for  an  injunc- 
tion against  Lake  restraining  him  from  so  acting,  or  institute  and 
prosecute  with  the  like  dispatch  on  the  like  terms  an  action  at  law 
against  Lake  on  the  said  covenant  for  the  recovery  of  the  sum 
agreed  to  be  paid  by  him  as  aforesaid;  and  that  if  and  when 
that  sum  or  any  other  sum  should  be  recovered  from  Lake,  such 
sum  should  be  apportioned  between  Hill  and  the  plaintiffs  in 
equal  moieties :  and  in  case  Hill  should  neglect  to  prosecute  such 
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*  suit  or  action  for  one  week  after  request  by  the  plaintiffs  [*  114] 
to  do  so,  then  and  in  such  case  the  plaintiffs  were  to  be  at 
lil)erty  to  enforce  the  said  covenant  themselves,  on  indemnifying 
Hill  against  costs. 

In  the  month  of  March,  1863,  Lake  agreed  to  purchase  two 
houses,  Nos.  66  and  67  Cheapside  (which  had  been  used  by  one 
Fisher  as  an  eating-house,  called  the  Anchor)  for  the  sum  of 
£1600;  and  he  stated  to  his  vendor  as  a  reason  why  he  could  not 
give  more,  that,  if  he  carried  out  his  intention  of  converting  the 
said  houses  into  an  eating-house,  he  should  have  to  pay  Hill 
£1500,  to  entitle  him  to  carry  on  the  business. 

Immediately  after  the  conclusion  of  this  agreement,  Lake  en- 
tered into  possession  of  the  houses,  and  he  caused  bills  to  be 
placed  on  the  premises,  announcing  that  the  house  would  shortly 
be  re-opened  as  an  eating-house  by  "  Lake,  late  of  No.  49  Cheap- 
side,  and  of  No.  13  Gracechurch  Street." 

It  was  admitted  that  these  premises  were  within  one  mile  of 
No.    13   Gracechurch   Street. 

Immediately  after  Lake  had  announced  his  intention  of  opening 
Nos.  66  and  67  Cheapside  as  an  eating-house,  the  plaintiffs  objected 
to  his  doing  so ;  and  thereupon  Lake  offered  to  pay  Hill  the 
.£1500  in  satisfaction  of  his  intended  breach  of  covenant.  Hill 
was  willing  to  accept  this  offer;  but  the  plaintiffs  refused  to 
acquiesce  in  this  arrangement  and  told  Lake  that  they  required 
him  specifically  to  perform  his  covenant. 

After  various  communications  between  the  parties,  the  plaintiffs 
filed    their    lull    against   both    the    Lakes    and    Hill    for 
an  injunction  to  restrain  the  Lakes  from  opening  the  said     [117] 
premises  as  an  eating-house,  and  from  carrying  on  in  any 
other  premises  within  one  mile  from  No.  13  Gracechurch  Street, 
any  business  of  an  eating-house  keeper,  established  or  the  capital 
whereof  should  be  found  by  George  Lake,  or  wherein  or 
in  any  matter  or  thing  *  relating  to  which  the  said  George  [*  118] 
Lake  was  or  should  be  enoaojed  either  alone  or  with  or  for 
James  Lake;  and  also  for  an  injunction  against  George  Lake  in 
the    terms    of    the    covenant.     And   a   motion    for    an    injunction 
being  made,  after  argument, 

Vice-chancellor  Sir  W.  Page  Wood  :  —  [110] 

I   think  an  injunction   must   issue,   to   restrain   George 
Lake  till  the  hearing  or  further  order,  in  the  words  of  the  covenant; 
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and  to  restrain  James  Lake  in  similar  terms  fr(jm  carrying  on  such 
business  as  partner  of  George  Lake,  or  otherwise  on  his  behalf,  so 
long  as  George  Lake  has  any  interest  in  the  profits  of  such  Ijusi- 
ness.  I  do  not  feel  myself  at  liberty  to  restrain  James  Lake,  if  he 
has  bond  fide  purchased  this  business  for  himself. 

A.fter   some    observations   on    the    affidavits,   he    con- 
[120]     tinned:  The  main  facts  appear  to  stand  thus:  — 

George    Lake   sold   to  Hill  a  very    valuable   business, 
carried  on  in  two  different  houses,  one  in  Gracechurch  Street,  the 

other  in  Cheapside ;  and  on  the  occasion  of  the  sale  he 
[*  121]  entered  into  the  covenant  in  question,  which  was  *  clearly 

intended  to  include  both  houses,  which  are  within  one 
mile  of  one  another.  George  Lake  appears  to  have  mistaken  the 
effect  of  the  covenant ;  and  upon  the  recitals  of  the  deeds  there 
certainly  is  some  ground  for  saying  that  the  parties  were  looking 
to  something  other  than  an  absolute  covenant ;  it  miglit  well  be 
that  George  Lake  believed  that  he  could  escape  from  the  force  of 
this  covenant  by  paying  £1500;  but  that  is  not  so:  and  I  do  not 
think  that  I  can  on  this  Bill  control  the  covenant  by  any  pre- 
sumption arising  out  of  the  recital,  at  least  so  far  as  that  recital 
appears  in  the  bill  —  I  have  already  given  my  reason  for  refusing 
further  evidence  as  to  this  —  and  I  think  I  give  this  gentleman 
the  fullest  advantage  to  which  he  is  entitled,  when  I  say  that  I 
quite  believe  that  he  was  acting  bond  fide  when  he  bought  his 
present  house  and  tendered  the  £1500  to  the  plaintiffs  and  Hill. 
He  paid  large  sums  of  money  on  the  faith  of  his  being  able  in  this 
manner  to  get  rid  of  the  covenant ;  and  Hill  was  willing  to  accept 
the  X1500,  or  his  share  of  it,  and  let  him  go  on ;  but  the  plaintiffs 
refused  the  tender,  and  determined  to  stand  upon  the  covenant. 
He  then  took  a  course,  which,  if  bond  fide  completed  before  bill 
filed,  would  have  entitled  him  to  say,  "  The  case  is  very  different 
from  that  raised  by  the  bill ;  I  am  doing  nothing,  and  have  no 
power  to  hinder  the  act  you  complain  of."  That  would  have  been 
the  case  if  the  transfer  had  been  bond  fide  concluded  before  bill 
filed ;  but  upon  the  facts  it  appears  that  he  had  not  really  parted 
with  his  interest  until  after  the  institution  of  the  suit,  and  this 
would  in  itself  entitle  the  plaintiffs  to  an  injunction.  It  appears 
that  no  instrument  which  would  have  the  effect  of  depriving 
George  Lake  of  his  interest  in  this  business  was  executed  till 
four  days  after  the  filing  of  the  bill.     Then,  has  the  right  of  the 
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plaintiffs  to  insist  upon  an  injunction  been  displaced  by  anything 
that  has  occurred  since  the  filing  of  the  bill  ?  I  think  not.  I 
should  not  have  parted  with  this  case  without  much 
further  inquiry,  *  even  on  the  supposition  that  it  entirely  [*1'22] 
rested  on  the  evidence  of  George  Lake  and  his  assignee. 
George  Lake  says:  "I  have  a  young  family,  and  I  must  do 
my  best  for  them."  How  does  he  do  that  by  buying  a  house  and 
selling  it  again  immediately  afterwards?  He  clearly  in  the  first 
place  wants  the  business  for  himself;  then  finding  that  he  cannot 
carry  out  that  intention,  he  goes  to  James  Lake,  who  has  no 
capital,  and  no  means  of  paying  any  money  except  out  of  the 
profits  of  the  business.  Then  his  solicitor  writes  a  letter,  in  which 
he  says  that  George  Lake  has  no  interest  in  the  concern ;  whereas 
in  truth  nothing  which  could  affect  his  interest  had  then  been 
done,  and  nothing  was  done  until  the  parties  were  put  under  the 
pressure  of  this  suit.  Then,  again,  they  refused  to  produce  this 
deed  of  assignment  when  it  was  asked  for ;  and  though  they  now 
endeavour  to  use  that  deed  for  their  own  purposes,  I  have  been 
obliged  to  hold  it  inadmissible.  In  this  state  of  things  the 
plaintiffs  offered  to  allow  the  motion  to  stand  over  on  the  ordinary 
undertaking ;  but  the  defendants,  no  doubt  under  proper  advice, 
refused  to  give  any  undertaking,  and  therefore  the  motion  was 
forced  on,  and  I  am  obliged  to  dispose  of  the  question.  The 
refusal  of  such  an  undertaking  always  gives  rise  to  grave  suspicion 
in  my  mind  ;  for  the  undertaking  prejudices  nothing,  and  I  can  see 
no  ground  for  such  refusal,  unless  there  be  something  behindhand. 
I  have  the  strongest  possible  suspicion  that  there  never  has  been 
any  such  total  assignment  as  is  necessary  to  support  the  case  of 
James  Lake.  Can  he  have  paid  X2000  merely  for  the  good-will 
of  the  Anchor  ?  I  do  not  think  that  George  Lake  has  parted  with 
this  property  without  retaining  some  hold  on  the  profits.  I  must, 
therefore,  grant  the  injunction,  but  it  must  be  in  the  limited  form 
which  I  have  pointed  out.  It  will  have  the  disadvantage  of 
raising  the  whole  question  at  issue  in  the  cause  on  motion  for 
committal ;  but  that  cannot  be  avoided :  it  will  be  for  James  Lake 
to  see  that  he  keeps  within  the  terms  of  the  injunction. 

Subseijuently,  James  Lake  having  (on  13th  June)  entered  into 
partnership  with  one  Turner,  and  the  partners  having  opened  the 
promises    in    question    as    an    eating-house.   Turner    was    brought 
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before  the  Court  by  a  Sui)plemeutal  Bill,  and  a  motion  wa.s  made 
on  behalf  of  the  plaintiffs  that  the  Lakes  should  be  committed 
for  breach  of  the  injunction  and  for  an  injunction  against  all  the 

defendants.     After  argument :  — 
[340]         Vice-Chancellor  Sir  W.  Page  Wood  :  — 

The  plaintiff  stands  here  solely  on  his  legal  right  under 
the  covenant,  which  I  must  take  care  shall  not  be  infringed. 
[*341]  *  George  Lake  dissolved  his  partnership  with  Hill  in 
1856,  and  it  was  then  agreed  between  them  that  he  should 
not  use  any  means  to  injure  the  business  he  was  selling,  in  the 
following  terms: — [His  Honour  read  the  agreement,  see  ante, 
p.  545.] 

Then  when  the  parties  are  afterwards  carrying  this  agreement 
into  effect  by  a  deed,  they  recite  the  agreement,  and  introduce  into 
the  deed,  as  founded  thereon,  the  covenant  in  question.  [His 
Honour  read  it,  see  ante,  p.  545.] 

Now  giving  all  possible  weight  to  the  authorities  which  state 
that  you  must  gather  the  purport  of  the  covenant  from  the  intent 
of  the  whole  instrument,  I  do  not  think  that  I  can  hold  this 
covenant  to   have    been   infringed. 

Covenants  of  this  kind  are  sometimes  held  to  be  restricted  by 
the  recitals  in  the  deed,  but  I  never  knew  of  a  case  in  which  such 
a  covenant  was  enlarged  by  the  recital,  and  I  do  not  think  that 
this  particular  recital  could  in  any  case  have  that  effect. 

T  agree  that  the  covenant  and  recital*  should  be  read  together; 
but  I  think,  that,  giving  their  full  effect  to  the  general  words 
contained  in  this  covenant,  there  is  nothing  to  prevent  George 
Lake  from  lending  his  money  to  any  person  on  whose  bond  he 
might  be  content  to  rely,  even  though  he  might  know  that  such 
borrower  was  about  to  open  an  enting-house  within  the  prohibited 
district,  and  that  there  was  really  no  security  for  the  payment  of 
his  debts  except  the  profits  of  the  business. 

Air.  Bagshawe  says,  "  You  cannot  employ  your  capital  in  any 
way  in  the  business;"  but  this  seems  to  me  far  too  extensive  a 
construction  of  the  covenant ;  it  can  be  carried  to  this  extent,  and 
no  further  —  that  he  will  not  act  as  director,  manager,  assist- 
ant, &c.,  perhaps  not  even  as  waiter,  in  such  an  establishment; 
but  it  is  impossible  to  contend  that  he  may  not  advance  money 
•  to  enable  others  to  do  so. 

[*  342]       *  Mr.  Cleasby  was  therefore,  I  think,  well  advised  in 
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grappling  at  once  with  the  chief  difficulty,  and  arguing  the  t|uestion 
on  the  assumption  ui  perfect  huua  fides. 

It  is  admitted  that  George  Lake  originally  intended  to  break 
his  covenant ;  he  thought  he  could  honestly  do  so  by  paying  the 
penalty ;  then  he  was  advised  that  all  he  could  do  was  to  part 
with  the  business.  Now,  suppose  that  there  was  no  antecedent 
connection  between  vendor  and  purchaser,  and  that  he  had  sold 
this  business  to  a  stranger  on  the  terms  now  relied  on,  uamely, 
£8000,  of  which  £500  are  to  be  paid  down,  \\\t\\  an  undertaking 
of  tiie  vendor  to  lay  out  £1500  in  fitting  up  the  premises,  and  a 
mortgage  of  such  premises  to  secure  the  whole  of  the  purchase- 
money  and  interest,  payable  by  instalments,  with  a  peremptory 
power  of  sale  on  default,  but  without  any  stipulation  that  any 
payment  should  be  made  out  of  profits ;  I  further  assume  that  he 
knew  that  he  had  only  the  profits  to  look  to  for  payment :  all  this 
would  not  be  a  breach  of  the  covenant,  —  it  merely  amounts  to  an 
advance  of  money  to  an  eating-house  keeper.  As  I  read  the  cove- 
nant, there  is  nothing  to  prevent  Lake  from  buying  any  number 
of  eating-houses  and  selling  them  again,  if  the  sales  be  bond  fide. 

When  this  case  was  before  me  on  the  25th  of  May  I  was  not 
satisfied  that  this  gentleman  really  intended  to  leave  the  business, 
and  I  therefore  granted  tlie  injunction  in  terms  which  were 
directed  against  the  scheme  which  I  suspected. 

But  I  think  that  the  partnership  of  June  L3  sets  that  question 
at  rest ;  there  seems  to  have  l»een  a  honci  fide  payment  on  tlie  part 
of  Turner ;  and  there  is  no  trace  of  George  Lake's  hand  in  the 
arrangement  in  any  form  which  would  give  him  a  lien  on  the 
profits.  True,  the  partners  agree  inter  se  to  appropriate  the  profits 
to  the  redemption  of  their  borrowed  capital,  which  is  a  very 
reasonable  arrangement  as  between  them ;  and  I  cannot 
infer  anything  from  the  provision,  *  singular  as  it  is,  that  [*343] 
two  persons,  both  of  whom  are  sui  juris,  may  by  mutual 
consent  alter  their  own  deed.  It  seems  to  have  been  inserted  e>- 
ahundanti  cautrld  by  the  conveyancer  who  prepared  the  deed,  prob- 
ably to  eiialde  them  more  effectually  to  exclude  George  Lake  if  the 
existing  deed  were  held  to  give  him  an  interest  in  the  business. 

Of  course.  Turner  is  a  purchaser  with  notice  ;  but  he  had  notice 
merely  that  George  Lake  cannot  open  this  liouse  for  liis  own  bene- « 
fit,  and  he  had  notice  also  that  the  house  had  not  been  so  opened. 
No  order  on  the  motion.      Costs  to  he  costs  in  the  catise. 
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ENGLISH   NOTES. 

Tlie  question  whether  a  sum  mentioned  as  payable  in  the  event  of 
non-performance  of  a  contract  is  a  penalty  or  liquidated  damages,  is  a 
(juestion  of  intention  upon  the  whole  tenor  of  the  contract,  having  re- 
gard to  the  surrounding  circumstances,  and  is  not  solved  by  a  mere 
mention  of  the  sum  as  a  penalty  or  as  liquidated  damages.  In  Astlei/ 
V.  Weldon  (1801),  2  Bos.  &  P.  346,  5  E.  R.  618,  there  was  an  agree- 
ment whereby  the  plaintiff,  in  consideration  of  the  services  of  the 
defendant  thereinafter  mentioned,  agreed  to  pay  her  during  the  term  of 
three  years  £1  lis.  6(/.  per  week  and  travelling  expenses,  except  for 
extra  luggage,  which  was  to  be  paid  for  b\'  herself;  and  the  defendant 
in  consideration  of  such  weekly  salary  agreed  to  act  and  perform  at  the 
theatres  as  required  by  the  plaintiff  during  the  said  period,  and  to  at- 
tend at  the  theatre  beyond  the  usual  hour.s  on  any  emergency  and  at 
rehearsals,  or  be  subject  to  such  fines  as  are  established  at  the  theatres, 
and  to  be  at  the  theatre  half  an  hour  before  the  performances  begin.  It 
was  also  agreed  by  both  parties  that  "  either  of  them  neglecting  to 
perform  that  agreement  should  pay  to  the  other  £200."  The  defend- 
ant broke  her  part  of  the  agreement,  and  was  sued  for  the  £200.  At 
the  trial  at  nhi  prius,  the  agreement  and  the  breach  being  proved,  and 
evidence  having  begn  adduced  to  show  that  by  the  regulations  of  the 
theatre  the  performers  were  subject  to  certain  fines  for  unpunctuality, 
inebriety,  &c.,  a  verdict  was  found  for  the  plaintiff  with  £20  damages; 
but  leave  was  reserved  to  the  plaintiff  to  enter  a  verdict  for  £200  if 
the  Court  should  think  that  the  sum  was  liquidated  damages.  A  rule 
nisi  was  obtained  but  discharged.  In  giving  judgment  Eldox,  C.  J., 
said:  "What  was  urged  in  the  course  of  the  argument  has  ever  ap- 
peared to  me  to  be  the  clearest  principle,  viz.,  that  where  a  doubt  is 
stated  whether  the  sum  inserted  be  intended  as  a  penaltj'  or  not,  if  a 
certain  damage  less  than  that  sum  is  made  payable  upon  the  face  of  the 
same  instrument, in  case  the  act  intended  to  be  prohibited  be  done,  that 
sum  shall  be  construed  to  be  a  penalty.  The  case  of  /Sloman  v.  Walter 
{ante,  p.  543)  did  not  stand  in  need  of  this  principle;  for  there  b}'  the 
ver}-  form  of  the  instrument  the  sum  appeared  to  be  a  penalty,  in  Avhich 
case  a  Court  of  Equity  could  never  consider  it  as  liquidated  damages, 
but  must  dii-ect  an  issue  of  quavtnm  damnificatus.  A  principle  has 
been  said  to  have  been  stated  in  several  cases,  the  adoption  of  which 
one  cannot  but  lament,  namely,  that  if  the  sum  would  be  very  enormous 
and  excessive  considered  as  liquidated  damages,  it  shall  be  taken  to  be 
a  penaltj-,  though  agreed  to  be  paid  in  the  form  of  contract.  This  has 
been  said  to  have  been  stated  in  Rolfc  v.  Peterson,  6  Bro.  P.  C.  470, 
where  the  tenant  was  restrained  from  stubbing  up  timber.    But  nothing 
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■can  be  more  obvious  than  that  a  per.son  may  set  an  extraordinarv  value 
up(Pi!  a  particular  })iece  of  land  or  wood  on  account  of  the  amusement 
which  it  may  afford  him.  ...  It  has  been  held,  however,  that  mere 
ine(]uality  is  not  a  ground  of  relief;  the  inequalit}'  must  be  so  gross 
that  a  man  would  start  at  the  bare  mention  of  it.  Necessity  in  these 
cases  seems  to  have  obliged  the  courts  to  admit  a  principle  nearl}'  as  loose 
as  that  to  which  I  have  before  alluded.  But  with  respect  to  the  ca^^e  of 
Punsonhy  v.  Adams,  6  Bro.  P.  C.  417,  the  landlord  may  have  set  a 
value  upon  the  residence  of  a  particular  tenant  on  his  estate;  and  why 
should  he  not  upon  that  ground  have  stipulated  that  if  such  tenant 
should  cease  to  reside  there  his  rent  should  rise  to  £150?  Both  in 
Rulfe  V.  Petersun  and  in  Ponsoiiby  v.  Adams  I  should  have  said,  that 
what  was  matter  of  contract  bottomed  on  a  good  consideration  should 
not  be  looked  upon  as  penalty,  but  should  be  considered  as  rent  re- 
served or  liquidated  damages.  In  Lowe  v.  Peers,  4  Burr.  2229,  Xo.  34, 
p.  347,  ante,  it  is  quite  clear  that  the  breach  of  promise  of  marriage 
was  to  be  compensated  for  in  damages.  .  .  .  The  case  of  Fletcher  v. 
Dtjche,  2  T.  R.  32,  1  R.  E.  414,  is  very  strongly  to  the  present  purpose. 
In  that  case  a  bond  in  a  penal  sum  was  conditioned  to  perform  certain 
work  within  a  certain  time,  or  to  pay  £10  for  every  week  beyond  that 
time.  The  £10  per  week  was  secured  by  the  penalty  of  the  bond;  and 
to  have  said,  that  one  term  of  a  contract  secured  by  a  penal  sum  should 
also  be  a  penal  sum,  would  have  been  absurd.  Indeed,  Lord  Hard- 
wiiKE  in  Pot/  V.  The  Difke  of  Beavfort,  2  Atk.  190,  was  of  opinion 
that  a  person  who  had  entered  into  a  bond  with  a  penalty  of  £100  if 
he  })oached,  must  have  paid  the  £100  if  he  had  committed  anj'  act 
which  amounted  to  poaching.  But  su|)pose  the  Duke  had  taken  a  bond 
in  a  penalty  of  £100  with  condition  that  the  obligor  should  not  kill  a 
partridge,  or  if  he  did  that  he  should  pay  £5,  in  that  case  it  is  most 
clear  that  the  £5  must  have  been  considered  as  liquidated  damages. 
With  respect  to  the  case  of  Hardy  v.  Martin,  1  Bro.  C.  C.  419  n.,  p.  544, 
ante,  I  d(j  not  understand  why  one  brandy  merchant  who  purchases 
the  lease  and  good-will  of  a  shop  from  another  may  not  make  it  matter 
of  agreement  that  if  the  vendor  trade  in  brandy  within  a  certain  dis- 
tance he  shall  pay  £600;  and  why  the  party  violating  such  agreement 
should  not  be  bound  to  pay  the  sum  agreed  for,  though  if  such  agree- 
ment be  entered  into  in  the  form  of  a  bond  with  a  ])eiialty,  it  mav  per- 
haps make  a  difference.  I  must  wisji  that  the  ])rinciple  laid  down  by 
Lord  Som?;rs  in  Free,  in  Chan,  had  been  adhered  to.  Let  us  then  see 
what  this  ease  amounts  to.  It  was  contended  at  the  trial  that  the  last 
clause  is  not  in  the  form  of  a  penal  bond.  It  is  thus:  'And  lastly,  ii 
is  hereby  agreed  that  either  party  failing  to  perform  their  undertaking 
sliall  pay  to  the  other  £200.'     Prima  facie  this  certainly  is  contract, 
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and  lutt  penalty;  but  we  must  look  to  the  whole  instrument.  In  con- 
sideration of  the  defendant's  services  the  plaintiff  undertakes  to  pay 
her  £1  ll.s.  6d.  per  week,  and  also  her  travelling  expenses.  It  would  he 
absurd  to  hold  that,  because  the  £1  lis.  6d.  is  a  liquidated  sum,  there- 
fore the  plaintiff  could  not  be  called  upon  for  more,  and  yet  that  in  con- 
sequence of  his  non-payment  of  the  defendant's  travelling  expenses  he 
should  be  liable  to  the  whole  sum  of  £200  because  those  expenses  are 
not  ascertained.  Again,  there  are  many  instances  of  the  defendant's 
misconduct  which  are  made  the  subject  of  specific  fines  b\^  the  laws  of 
the  theatre.  Are  we  then  to  hold  that  if  the  defendant  happens  to 
offend  in  a  case  which  has  been  so  provided  for  by  those  laws  she  shall 
pay  only  2s.  6d.  or  os.,  but  if  she  offend  in  a  case  which  has  not  been 
so  provided  for,  she  shall  pay  £200?  I  can  find  nothing  in  these 
articles  which  can  satisfy  my  mind  judicially  that  the  £200  is  to  be 
paid  in  one  case  and  not  in  the  other.  The  clause  is  general  and  contains 
no  exception.  If  that  be  so,  the  case  of  FletfJier\.  Dijrhe  is  an  author- 
ity strongly  in  point.  It  therefore  does  appear  to  me  that  the  true 
effect  of  this  agreement  is  to  give  the  plaintiff  his  option  either  to  pro- 
ceed upon  the  covenants  totles  quoties,  or  upon  the  first  breach  t.) 
proceed  at  once  for  the  £200,  out  of  which  he  may  be  satisfied  for  the 
damage  actually  sustained,  and  which  may  stand  as  a  security  for 
future  breaches." 

The  next  case  in  order  of  time  is  Beilh/  v.  Jones  (1S23),  1  Bing. 
302.  There  on  the  contract  for  the  sale  of  a  lease,  fixtures,  «S:c.,  it  wa.s 
agreed  that  the  possession  shovild  be  given  by  the  29th  of  September, 
and  that  the  plaintiff  should  by  that  time  assign  licenses,  repair,  clear 
rent,  taxes,  and  outgoings  to  the  day  of  quitting  the  premises.  A 
party  breaking  the  agreement  was  to  pay  to  the  other  £500  '*  settled 
and  fixed  as  liquidated  damages."  The  defendant  having  refused  to 
accept  an  assignment  of  the  lease  or  to  take  possession  according  to  the 
agreement,  the  plaintiff  sued  on  the  agreement  and  claimed  the  liqui- 
dated sum  of  £500.  He  was  held  entitled  to  the  whole  sum,  although 
a  jury  had  assessed  the  damages  at  a  much  smaller  amount.  Park,  J., 
appears  to  have  thought  it  enough  that  the  parties  had  employed  the 
expression  "liquidated  damages"  in  their  agreement,  but  this  is 
clearly  inconsistent  with  the  current  of  authority;  and  the  decision 
seems  to  be  really  based  on  the  ground  —  as  was  argued  by  Wilde  in 
the  subsequent  case  of  Kemhle  v.  Farren,  G  Bing.  146  —  that  the  par- 
ties had  one  paramount  object  in  the  agreement,  and  that  the  defendant 
had  violated  the  agreement  in  respect  of  that  object. 

In  the  case  last  mentioned  (^Kevible  v.  Furren  (1829),  6  Bing.  141) 
the  defendant  had  engaged  himself  to  act  as  the  principal  comedian  at 
Covent   Garden   Theatre   for  four  seasons  commencing  with   October, 
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1828,  and  in  all  thing.s  to  conform  to  the  regulations  of  the  theatre. 
The  plaintiff  agreed  to  pay  the  defendant  £3  6s.  8r7.  every  night  on 
which  the  theatre  .should  he  open  for  theatrical  performances  during  the 
ensuing  four  seasons,  and  that  the  defendant  should  be  allowed  one 
benefit  night  during  each  season  on  certain  terms  therein  specified. 
The  agreement  contained  a  clause  that  if  either  of  the  parties  should 
neglect  or  refuse  to  fulfil  the  said  agreement,  "or  any  part  thereof  or 
any  stipulation  therein  contained,"  such  party  should  pay  to  the  other 
the  sum  of  £1000,  to  which  sum  it  was  thereby  agreed  that  the  dam- 
ages sustained  by  any  such  omission,  neglect,  or  refusal  should  amount; 
and  which  siim  was  thereby  declared  by  the  parties  to  be  liquidated  and 
ascertained  damages,  and  not  a  peualtj^or  penal  sum,  or  in  the  nature 
thereof."  The  defendant  refused  to  act  in  the  second  season,  and  at 
the  trial  the  jury  gave  a  verdict  for  the  plaintiff  for  £750  damages, 
subject  to  a  motion  for  increasing  them  to  £1000  if  the  Court  should 
be  of  opinion  that  the  plaintiff  was  upon  the  agreement  entitled  to  tlie 
whole  sum  claimed  as  li<juidated  damages.  The  plaintiff  obtained  a 
rule  nisi  accordingly;  but  the  Court,  on  the  authority  of  Astley  v. 
Weldon,  discharged  the  rule. 

In  Galsworthy  v.  Strutt  (1848),  1  Ex.  159,  17  L.  J.  Ex.  226,  on  a 
dissolution  of  partnership  between  solicitors,  one  of  them  covenanted 
that  he  would  not  for  seven  years  carry  on  business  as  a  solicitor  within 
fifty  miles,  and  if  he  .should  infringe  the  covenant  he  would  pay  £1(»00 
as  liquidated  damages,  and  not  as  penalty.  It  was  held  that  the  in- 
tention of  the  parties  was  to  consider  the  £1000  as  liquidated  damages. 

In  Betts  V.  Burch  (1859),  4  H.  &  N.  506,  28  L.  J.  Ex.  267,  there 
was  a  contract  for  the  sale  by  plaintiff  to  defendant  of  furniture  and 
stock  in  trade  at  a  valuation,  and  in  the  event  of  either  of  the  parties 
not  complying  with  every  particular  set  forth  in  tlie  agreement  the  de- 
faulter should  forfeit  and  pay  to  the  other  the  sum  of  £50  and  all 
expenses  attending  the  same.  The  defendant  having  refused  to  carry 
out  the  agreement  the  plaintiff' sued  upon  the  contract.  The  defend- 
ant paid  into  Court  £5  and  pleaded  payment  into  Court.  The  jury 
found  a  verdict  for  the  defendant,  the  Judge  at  the  trial  reserving 
leave  to  the  plaintiff  to  moA^e  to  enter  a  verdict  for  £45.  A  rule  visi 
having  been  obtained,  the  Court  discharged  it,  being  of  opinion  that 
the  stipulation  was  in  the  nature  of  a  penalty.  Bramwell,  B.,  laid 
down  the  rule  as  follows:  ''If  the  whole  agreement  is  such  that  the 
Court  can  see  that  the  sum  is  a  penal  sum,  it  must  be  so  treated.  On 
the  other  hand,  if  it  is  not  a  penal  sum  it  would  be  incorrect  to  treat  it 
as  a  penalty  merely  because  it  is  so  called  in  the  agreement." 

In  Hinton  v.  SiKu-lces  (1868),  L.  R.,  3  C.  P.  161,  37  L.  J.  C  P.  81, 
17  L.  T.  600,   there   was  an  agreement  for  the  sale  of  a  public-house 
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containing  these  terras:  "  As  earnest  of  this  agreement,  the  said  pur- 
chaser has  paid  into  the  hands  of  the  said  vejidur  the  sum  of  £50,  which 
is  to  be  allowed  in  part  of  payment  at  the  completicjn  of  tliis  agree- 
ment; but  if  the  said  vendor  should  not  fulfil  the  saiue  on  his  part,  he 
shall  return  the  deposit  in  addition  to  the  damages  hereinafter  stated; 
and  if  the  said  purchaser  should  fail  to  fulfil  his  part  of  the  agreement, 
then  the  deposit  money  shall  become  forfeited  in  part  of  the  following 
damages;  and  if  either  of  the  said  parties  should  neglect  to  [terforra  or 
refuse  to  comply  with  any  part  of  this  agreement,  the  party  so  refusing 
or  neglecting  shall  pay  to  the  other  of  them  on  demand  the  sum  of 
£50,  hereby  mutually  agreed  upon  to  be  the  damages  ascertained  and 
lixed  on  breach  thereof."  The  purchaser  deposited  an  I  0  U  instead 
of  the  £50.  He  refused  to  complete,  and  the  house  was  sold  for  £10 
less.  In  an  action  by  the  vendor  for  breach  of  the  agreement  and  upon 
the  I  0  U,  it  was  held  that  the  plaintiff  was  entitled  to  recover  the 
£50,  and  was  not  limited  to  the  amount  of  damages  he  had  actually 
sustained. 

In  Thompson  v.  Hudson  (1869),  L.  E.,  4  H.  L.  1,  38  L.  J.  Cb. 
431,  it  was  decided  that  where  a  certain  sum  of  money  is  due,  and  the 
creditor  enters  into  an  arrangement  with  his  debtor  to  take  a  less  sum, 
provided  that  sum  is  secured  in  a  certain  way  and  paid  on  a  certain 
day,  but  if  any  of  the  stipulations  of  the  arrangement  are  not  performed 
as  agreed  upon,  the  creditor  is  to  be  entitled  to  recover  the  whole  of 
the  original  debt,  such  remitter  to  his  original  rights  does  not  consti- 
tute a  penalty.  The  same  principle  is  contained  in  Ex  parte  Burden, 
In  re  Neil  (1881),  16  Ch.  I).  675,  44  L.  T.  525,  29  W.  K.  879. 

In  Lea  v.  Whittaker  (1872),  L.  R.,  8  C.  P.  70,  27  L.  T.  676,  21  W. 
R.  230,  thei-e  was  a  contract  for  the  sale  of  a  public-house  containing 
various  stipulations  with  fixed  paj  ments  as  alternatives,  and  to  make 
the  agreement  binding  each  party  was  to  deposit  £40  with  a  stranger, 
and  it  was  agreed  that  ''either  party  failing  to  complete  this  agree- 
ment shall  forfeit  to  the  other  his  deposit  money  as  and  for  liquidated 
damages."  The  deposits  were  made  accordingly.  It  was  held  that  the 
£40  was  not  a  penaltv. 

In  Parfitf  v.  Chamhre.  Ex  parte  D^ AJteyrae  (1872).  L.  R.,  15  Erj. 
36.  42  L.  J.  Cli.  6,  27  L.  T.  750,  21  W.  R.  50,  an  arbitrator  ordered 
the  defendant  to  pay  an  annuity  of  £1200  a  year,  and  to  secure  this  by 
})urchasiiig  and  conveying  to  trustees  a  government  annuity  of  £1200 
a  year;  and  further  ordered  the  defendant  to  pay  an  additional  £100  a 
month  for  each  month  that  he  should  be  in  default  in  so  securing  the 
paj-ment.  The  monthly  ]»ayments  were  "  to  be  considered  as  additional 
to  the  payments  due  in  respect  of  the  annuity,  and  as  a  penalty  for 
delay  in  the  legal   settlement  of  the  same."     Xo  annuity  having  beeu 
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purchased,  but  the  £1200  a  year  and  £100  having  been  regularly  paid 
till  the  defendant's  deatli,  but  not  since,  it  was  held  that  the  £100  a 
month,  though  called  a  penalty,  was  not  to  be  regarded  strictly  as 
such. 

In  Magee  v.  Lavell  (1874),  L.  R.,  9  C.  P.  107,  43  L.  J.  C.  P.  181, 
30  L.  T.  169,  22  W.  R.  334,  there  was  a  contract  for  the  sale  of  a  pub- 
lic-house containing  various  stipulations  with  regard  to  the  transfer  of 
the  licenses,  the  payment  of  rates  and  taxes,  and  the  purchase  of  fixt- 
ures, furniture,  and  stock  at  a  valuation,  and  concluding:  "  If  either 
party  shall  refuse  or  neglect  to  perform  all  and  every  part  of  this  agree- 
ment, they  hereby  promise  and  agree  to  pay  to  the  other  who  shall  be 
willing  to  complete  the  same  the  sum  of  £100  as  damages."  In  the 
judgment,  which  discussed  Re'dly  v.  Jones  and  Lea  v.  Wliitaker,  siqiva, 
it  was  held  that  the  sum  was  a  penalty. 

In  Re  Neivman,  Ex  parte  Cairper  (1876),  4  Ch.  D.  724,  46  L.  J. 
Bank.  57,  35  L.  T.  YlS,  25  W.  R.  244,  a  contract  for  the  erection  of 
buildings  provided  that  they  should  be  com))leted  by  the  25th  of  De- 
cember, and  that  in  default  thereof  the  contractors  should  forfeit  to  the 
employer  £10  per  week  for  every  week  after  that  date  during  which 
the  buildings  should  remain  unfinished.  There  were  various  other 
stipulations,  and  a  final  jirovision  that  if  the  contract  should  not  be  in 
all  things  duly  perforined  by  the  contractors  they  should  pay  £1000  as 
and  for  liquidated  damages.  It  was  held  that  the  £1000  was  in  the 
nature  of  a  penalty. 

In  WoJlingford  v.  Mutual  Society  (1880),  5  App.  Cas.  685,  50  L.  J. 
Q.  B.  49,  43  L.  T.  258,  29  W.  R.  81,  it  was  decided  that  in  a  mortgage 
bond  given  to  secure  the  due  payment  by  instalments  of  a  sum  due,  a 
2)rovision  making  the  total  sum  enforceable  on  any  default  is  not  to  be 
considered  a  penalty.  There  was  a  similar  decision  given  by  the 
Court  of  Appeal  a  few  days  later  (and  apparently  without  the  decision 
•  if  the  House  of  Lords  in  WdVinr/ford  v.  Mutual  Society  having  been 
cited)  in  Protector  Emlonunent  Loan  Co.  v.  Grice  (1880),  5  Q.  B.  D. 
592,  49  L.  J.  Q.  B.  812,  43  L.  T.  564. 

The  difference  between  penalty  and  liquidated  damages  again  arose 
in  Wallis  v.  Smith  (1882),  21  Ch.  D.  243.  ,52  L.  J.  Ch.  145,  and  El- 
phinstone  v.  Monklancl  Iron  cuid  Coal  Co.  (1886).  11  App.  Cas.  332.  In 
the  former  case  it  was  laid  down  that  where  a  contract  contains  a  con- 
dition for  pajmient  of  a  sum  of  money  as  liquidated  damages  for  the 
breach  of  stipulations  of  varied  importance,  none  of  which  is  for  payment 
of  an  ascertained  sum  of  money,  the  sum  named  is  liquidated  damages 
and  not  penalty.  In  the  fornufr  of  these  cases  the  plaintiff  had  entered 
into  a  contract  with  the  defendant,  who  was  a  builder,  to  sell  him  an 
estate  for  £70,000,   which   was   to  be  expended  by  the  defendant   in 
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building  on  the  estate.  The  defendant  was  to  pay  a  deposit  of  £5000. 
If  the  phiintift'  could  not  make  a  good  title  lie  was  to  pay  the  defend- 
ant £5000  as  li(iui<Ui,ted  damages.  And  it'  the  defendant  should  com- 
mit a  substantial  breach  of  the  contract,  either  in  not  proceeding  with 
due  diligence  to  carry  out  the  works  or  in  failing  to  perform  any  of 
the  provisions  of  the  contract,  then  and  in  either  of  these  events,  the 
deposit  of  £5000  should  be  forfeited,  and  if  it  had  not  been  paid  the 
defendant  should  forfeit  and  pay  to  the  })laintitf  £5000  by  way  of 
liquidated  damages  and  the  plaintiff  should  regain  possession  of  the 
estate.  The  defendant  did  not  pa}'  his  deposit,  and  altogether  failed 
to  carry  out  his  contract.  The  Court  of  Appeal,  afhrming  the  judgment 
of  Fry,  J.,  held  that  the  plaintiff  was  entitled  to  be  paid  £5000  as  liqui- 
dated damages.  In  giving  his  decision  in  the  Court  of  first  instance 
Fry,  J.,  observed  (21  Ch.  D.  250)  :  "  There  is  a  numerous  class  of  cases 
which  show  that  where  there  are  a  number  of  things  to  be  done,  and 
one  large  sum  is  to  be  paid  in  res[)ect  of  the  non-performance  of  various 
matters  of  different  degrees  of  importance,  there  the  Court  will  con- 
strue the  sum  if  it  can  do  so  as  a  jienalt}-,  and  not  as  liquidated  dam- 
ages." But  the  judgments  in  the  Court  of  Appeal  (particularly  that 
of  The  Master  of  the  Eolls  (Sir  G.  Jessel).  where  the  cases  are 
elaborately  reviewed)  deny  that  the  cases  establish  any  such  rule,  and 
maintain  that  if  the  sum  is  expressed  in  the  contract  to  be  liquidated 
damages  it  is  not  to  be  construed  as  a  penalty  merely  because  the  stipu- 
lations are  of  varied  importance,  unless  one  or  more  of  them  is  for 
payment  of  an  ascertained  or  ascertainable  sum  of  monej',  or  (perhaps) 
is  for  a  matter  of  obviously  trivial  importance. 

In  the  case  of  W.jjhinstone  v.  Monklund  Iron  and  Coal  Co.  (1886), 
11  App.  Cas.  332,  lessees  who  had  been  granted  the  privilege  of 
placing  slag  from  blast  furnaces  on  land  let  to  them,  covenanted  {iiitev 
alia)  to  pay  the  lessor  £100  per  imperial  acre  for  all  land  not  restored 
at  a  particular  date.  The  House  of  Lords,  reversing  the  decision  of  the 
Scotch  Court  of  Session,  held  that  the  sum,  although  described  in  one 
part  of  the  agreement  as  "the  penalty  therein  stipulated,"  was  not  a 
penalty,  but  estimated  or  stipulated  damages.  Lord  Herschell,  L.  C, 
observed  (11  Apji.  Cas.  at  p.  345):  "The  agreement  does  not  provide 
for  the  payment  of  a  lump  sum  upon  the  non-performance  of  any  one  of 
many  obligations  differing  in  importance.  It  has  reference  to  a  single 
obligation,  and  the  sum  to  be  paid  beai's  a  strict  proportion  to  the  ex- 
tent to  which  that  obligation  is  left  unfulfilled.  There  is  nothing 
whatever  to  show  that  the  compensation  is  extravagant  in  relation  to 
the  damage  sustained.  And  provision  is  made  that  the  payment  is  to 
bear  interest  from  the  date  when  the  obligation  is  unfulfilled.  I  know 
of  no  authority  for  holding  that  a  payment  agreed  to  be  made  under 
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such  cunditioiis  as  these  is  to  be  regarded  as  a  penalty  only,  and  I  see 
no  sound  reason  or  principle  for  so  holding." 

Whether  the  sum  mentioned  as  payable  by  one  party  to  the  other  be 
a  penalty  or  liquidated  damages,  payment  of  that  sum  will  not  relieve 
him  from  specific  performance  of  the  contract,  or  entitle  him  to  break  the 
contract.  "  The  general  rule  of  equity  is  that  if  a  thing  be  agreed  upon 
to  be  done,  though  there  is  a  penalty  annexed  to  secure  its  performance, 
yet  the  very  thing  itself  must  be  done.  If  a  man,  for  instance,  agree 
to  settle  an  estate  and  execute  his  bond  for  £600  as  a  security  for  the 
performance  of  his  contract,  he  will  not  be  allowed  to  pay  the  forfeit  of 
his  bond  and  avoid  his  agreement,  but  he  will  be  compelled  to  settle  the 
estate  in  specific  performance  of  his  agreement."  Per  Sugden,  L.  C. 
(Lord  St.  Leoxards),  in  FrencJi  v.  Macule  (1842),  2  Drury  &  Warreu 
269,  at  274-5. 

A  good  illustration  of  the  principle  is  National  Provincial  Bank  of 
Eiujhuid  V.  Marshall  (1888),  40  Ch.  D.  112,  58  L.  J.  Ch.  229,  where 
the  defendant  on  entering  the  service  of  the  plaintiffs,  a  banking  com- 
pany, had  executed  a  penal  bond  in  the  sum  of  £1000,  the  condition 
Avas  that  the  bond  should  be  void  if  he  performed  his  duties  as  therein 
mentioned,  and  also  if  he  should  pay  to  the  plaintiffs  £1000  as  liqui- 
dated damages  in  case  he  should  at  an}'  time  within  two  j^ears  after 
leaving  the  service  of  the  plaintiffs  accept  any  employment  in  any 
other  bank  within  two  miles  of  the  plaintiffs"  bank.  The  defendant 
resigned  his  employment  in  the  plaintiffs'  bank,  and  immediately  en- 
tered into  the  service  of  a  rival  bank  in  the  same  town.  He  was  will- 
ing and  offered  to  pay  the  £1000.  The  Court  of  Appeal,  affirming  the 
judgment  of  Butt,  J.,  held  that  there  was  an  implied  agreement  that 
the  defendant  should  not  enter  the  service  of  a  rival  bank,  and  that  the 
plaintiffs  were  entitled  to  an  injunction. 

The  obligee  may  in  such  a  case  have  the  option  of  obtaining  specific 
performance  of  the  contract  in  lieu  of  damages,  but  cannot  have  the 
advantage  of  both  remedies.      Fox  v.  Scard  (1864),  33  Beav.  328. 

AMERICAN   NOTES. 

The  subject  under  consideration  is  very  extensively  treated  by  the  two 
principal  text  writers  in  this  country  on  Damages,  Sedgwick  and  Sutlicrland. 
See  notes,  :5()  Am.  Rep.  28  ;   1  Am.  Dec.  .'531. 

The  leading  English  case  that  will  occur  to  all  American  readers  of  War- 
ren's "  Introduction  to  Law  Studies,"  is  one  to  which  he  refers  as  follows : 
"  Suppose  the  question  under  consideration  is  one  concerning  the  distinction 
between  a  penalty  on  (sic)  liquidated  da7nac/es  —  the  experienced  lawyer  in- 
stantly thinks  of  Kemble  v.  Farren  {(^  Bingham),  a  comparatively  recent 
decision,  in  which  all  the  older  ones  are  discussed,  and  on  the  margin  of  which 
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perhai^s  he  discovers  his  own  MS.  notes  of  several  approximating  and  later 
cases." 

The  American  Courts  always  construe  such  agreements  in  accordance  with 
the  intention  of  the  parties,  without  regard  to  the  expressions  used.  So  in 
some  cases  the  recovery  will  be  restricted  to  tlie  actual  damages,  altliough  a 
sum  is  named  as  "  liquidated  damages.''  Grand  Tower  Co.  \.  Phillips,  2-i 
AVallace  (U.  S.  Supr.  Ct.),  471  ;  Bugley  v.  Peddie,  16  New  York,  469  ;  69  Am. 
Dec.  713  ;  Shreve  v.  Brereton,  51  Pennsylvania  State,  175 ;  Dwinel  v.  Brown, 
54  Maine,  468 ;  Hoagland  v.  Segur,  38  New  Jersey  Law,  236. 

On  the  other  hand  a  provision  for  a  "penalty"  may  be  construed  as  liqui- 
dated damages.  Dujf'y  v.  Shockey,  11  Indiana,  70  ;  71  Am.  Dec.  348  ;  Tode 
V.  Gross,  127  New  York,  480;  13  Lawyers'  Rep.  Annotated,  652.  In  the 
latter  case,  it  was  held  that  the  language,  "  The  penalty  of  i^SOOO  which  is 
hereby  named  as  stipulated  damages  "  for  violation  of  a  covenant,  made  on 
the  sale  of  a  business,  not  to  reveal  a  secret  process  nor  use  trade-marks 
belonging  to  the  business,  was  to  be  regarded  as  stipulated  damages  notwith- 
standing the  use  of  the  word  "  penalty,"  for  the  reason  that  the  actual 
damages  would  be  "  wholly  uncertain  and  incapable  of  being  ascertained 
except  by  conjecture."  Precisely  the  same,  and  for  the  same  reason,  was 
held  in  the  former  case,  on  tlie  breach  of  a  covenant  not  to  set  up  a  rival 
business  (upon  the  authority  of  Sainter  v.  Ferguson,  62  Eng.  Com.  La^y 
716).  In  this  case  the  word  "penalty"  was  used  without  any  modification 
whatever. 

The  question  is  one  of  law  to  be  decided  upon  a  consideration  of  the  whole 
instrument.  Chase  v.  Allen,  13  Gray  (Mass.),  42;  Kemp  v.  Knickerbocker  Ice 
Co.,  69  New  York,  45 ;  Whitfield  v.  Levy,  35  New  Jersey  Law,  149.  In  the 
Kemp  case,  supra.  Earl,  J.,  said  :  "The cases  cannot  all  be  harmonized,  and 
they  furnish  conspicuous  examples  of  judicial  efforts  to  make  for  parties 
wiser  and  more  prudent  contracts  than  they  have  made  for  themselves.  No 
form  of  words  has  been  regarded  as  controlling.  But  the  fundamental  rule 
as  often  announced  is,  that  the  construction  of  these  stipulations  depends  in 
each  case  upon  the  intent  of  the  parties  as  evinced  by  the  entire  agreement 
construed  in  the  light  of  the  circumstances  vmder  which  it  was  made." 

If  the  intention  to  liquidate  the  damages  is  clearly  and  exclusively  expressed, 
it  will  be  effectual.  Williams  v.  Vance,  9  South  Carolina,  344 ;  30  Am.  Rep. 
26;  Brooks  v.  Huhhard,  3  Connecticut,  58;  8  Am.  Dec.  154;  Houghton  v. 
Paltee,  58  New  Hampshire,  326 ;  Bagley  v.  Peddie,  supra  ;  Dwinel  v.  Brown, 
supra. 

But  if  there  is  any  doubt  as  to  the  intention,  the  clause  will  be  construed 
a  penalty.  Colioell  v.  Lawrence,  38  New  York,  71 ;  Myer  v.  Hart,  40  Michigan, 
517;  29  Am.  Rep.  553;  Scqfield  v.  Tompkiiis.  95  Illinois,  190;  35  Am.  Rep. 
160 ;  Shute  v.  Taylor,  5  Metcalf  (j\Iass.),  67 ;  Foley  v.  McKeegan,  4  Iowa,  1 ; 
66  Am.  Dec.  107  ;  Tayloex.  Sandiford,  7  "Wheaton  (U.  S.  Supr.  Ct.),  13  ;  Baird 
V.  Tolliver,  6  Humphreys  (Tennessee),  186;  44  Am.  Dec.  298;  Moore  v.  Colt, 
127  Pennsylvania  State,  289  ;  14  Am.  St.  Rep.  845 ;  Carey  v.  Mackey,  82 
Maine,  516;  17  Am.  St.  Rep.  500;  9  Lawyers'  Rep.  Annotated,  113. 

If  the  sum  fixed  exceeds  the  value  of  the  subject-matter  of  the  contra' r. 
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the  provision  will  be  deemed  a  penalty,     Tayloe  v.  Sandi/ord,  supra  .  ScoJieUl 
V,  Tompkins, supj-a ;  Mason  v.  Callender,  2  Minnesota,  350 ;  72  Am.  Dec.  103. 

If  the  subject-matter  is  of  uncertain  value  the  sum  fixed  is  construed  as 
liquidated  damages.  Hamilton  v.  Overton,  6  Blackford  (Indiana),  206 ;  38 
Am.  Dec.  136 ;  Cotheal  v.  Talmage,  9  New  York,  554 ;  Pierce  v.  Fuller, 
8  Massachusetts,  223 ;  5  Am.  Dec.  102  ;  Lanye  v.  Werk,  2  Ohio  State,  5HJ ; 
Bagley  v.  Peddie,  supra;  Duffy  v.  Shockey,  supra:  Ilolbrook  v.  Tobey,  1)6 
Maine,  410;  22  Am.  Rep.  581  ;  Muse  v.  Sicayne,  2  Lea  (Tennessee),  251 :  31 
Am,  Rep.  607  ;  Morse  v,  Rathburn,  42  Missouri,  .594  ;  97  Am,  Dec.  359 ;  Powell 
V.  BwToughs,  54:  Pennsylvania  State,  329 ;  Maxwell  v.  Allen,  78  Maine,  32; 
57  Am,  Rep.  783,  the  Court  observing  :  "  The  case  belongs  to  a  class  of  diffi- 
cult, and  often  uncertain  and  shadowy  questions,  very  few  cases  being  much 
alike,  and  therefore  an  appeal  to  the  authorities  for  support  is  not  of  mucli 
use  further  than  to  make  an  application  of  general  principles."  See  Kelso  v. 
Reid,  145  Pennsylvania  State,  606;  27  Am.  St.  Rep.  716;  Tode  v.  Gross.  127 
New  York,  480 ;  24  Am.  St.  Rep.  475 ;  Drew  v.  Pedlar,  87  California,  443 ; 
22  Am,  St,  Rep,  257;  Tennessee  M.  Co.  v,  James,  91  Tennessee,  154;  30  Am. 
St,  Rep,  865 ;  15  Lawyers'  Rep.  Annotated,  211. 

But  if  it  is  unconscionably  large,  it  will  be  deemed  a  penalty.  Bradstreet 
V.  Baker,  14  Rhode  Island,  546.  So  of  a  stipulation  in  a  mortgage  for  an 
attorney's  fee  for  collection.  Dalyy.  Maitland,S8  Pennsylvania  State,  384  ;  32 
Am,  Rep.  457,  Contra :  Dakin  v,  Willia7ns,  17  Wendell  (New  York),  447  ; 
Bearden  v.  Smith,  11  Richardson  Law  (So.  Car.),  5.54;  Morse  v.  Rathburn,  42  Mh- 
souri,  ,594;  97  Am.  Dec.  359;   Ward  v.  Hudson  R.  B.  Co.,  125  New  York,  230. 

If  the  contract  involves  several  distinct  and  various  matters,  one  sum  fixed 
to  be  paid  for  any  breach  of  any  kind  is  deemed  a  penalty.  Foley  v.  McKeegan. 
4  Iowa,  1 ;  66  Am.  Dec.  107  ;  Carpenter  v.  Lockhart.  1  Indiana,  434;  Charhstoi, 
Fruit  Co.  V.  Bond,  26  Fed.  Rep.  18;  Wilhelm  v.  Faces,  21  Oregon,  194:  14 
Law-yers'  Rep.  Annotated,  297, 

Whether  damages  are  recoverable  beyond  the  amount  of  a  penalty  fixed  in 
a  bond  or  agreement  is  somewhat  mooted.  In  Graham  v,  Bickham,  2  Yeates 
(Pennsylvania),  32;  4  Dallas,  143;  1  Am,  Dec,  .328,  it  was  held  that  they 
could  be  recovered.  And  interest  in  addition  is  recoverable.  Lyon  v.  Clark, 
8  Xew  Y'"ork,  154  ;  Carter  v.  Thorn,  18  B.  Monroe  (Kentucky),  613;  Harris  v. 
Clap,  1  Massachusetts,  308,  But  ordinarily  no  mere  damages  are  recoverable 
beyond  the  expressed  penalty.  Clark  v.  Bush,  3  Cowen  (Xew  Y'ork),  151; 
Farrar  v,  Christy,  24  ^lissouri,  474, 

In  the  late  case  of  Monmouth  P.  Ass'n  v.  Wallis  Iron  Works,  55  Xew  Jersey 
Law,  132  ;  39  Am.  St.  Rep  626;  19  Lawyers'  Rep.  Annotated,  456  (.\,  d.  1S92). 
the  Court  observed  :  "  In  determining  whether  a  sum  which  contracting 
parties  have  declared  payable  on  default  in  performance  of  their  contract  is 
to  be  deemed  a  penalty  or  liquidated  damages,  the  general  rule  is  that  the 
agreement  of  the  parties  will  be  effectuated.  Their  agreement  will,  however, 
be  ascertained  by  considering  not  only  particular  words  in  their  contract,  l>ut 
the  whole  scope  of  their  bargain,  including  the  subject  to  which  it  relates.  If 
on  such  consideration  it  appears  that  they  have  provid(>d  for  larger  damages 
than  the  law  permits,  e.g.,  more  than  the  legal  rate  for  the  non-payment  of 
VOL.  VI.  —  36 
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money,  or  that  they  have  provided  for  the  same  daniage.s  on  the  breach  of 
any  one  of  several  stipulations,  when  the  loss  resulting  from  such  breaches 
clearly  must  differ  in  amount,  or  that  they  have  named  an  excessive  sum  in 
a  case  where  the  real  damages  are  certain  or  readily  reducible  to  certainty  by 
proof  before  a  jury,  or  a  sum  which  it  would  be  unconscionable  to  award; 
under  any  of  these  conditions  the  sum  designated  is  deemed  a  penalty.  And 
if  it  be  doubtful  on  the  whole  agreement  whether  the  sum  is  intended  as  a 
penalty  or  as  liquidated  damages,  it  will  be  construed  as  a  penalty  because  the 
law  favours  mere  indemnity.  But  when  damages  are  to  be  sustained  by  the 
breach  of  a  single  stipulation,  and  they  are  uncertain  in  amount,  and  not 
readily  susceptible  of  proof  under  the  rules  of  evidence,  then,  if  the  parties 
have  agreed  upon  a  sum  as  the  measure  of  compensation  for  the  breach,  and 
that  sum  is  not  disproportionate  to  the  presumable  loss,  it  may  be  recovered 
as  liquidated  damages."  This  is  a  very  admirable,  correct,  and  comprehensive 
statement  of  the  law  on  this  point,  and  it  practically  corresponds  with  the 
rules  adopted  by  the  present  writer  as  editor  of  the  American  Reports,  in 
tlie  note,  vol.  30,  Am.  Rep.  28.  Among  other  things  it  is  there  said:  "The 
recent  English  and  Xew  York  cases,  and  especially  the  latter,  appear  to  have 
modified  the  earlier  cases,  and  to  have  given  to  the  phrase  '  liquidated  dam- 
ages '  its  iisual  and  proper  signification,  and  more  fully  to  recognize  the  right 
of  parties  to  make  their  own  contracts."  "  A  review  of  the  New  York  and 
English  cases  that  have  been  cited  shows  that  the  only  consideration  which 
Takes  from  the  phrase  •  liquidated  damages '  its  force  is,  that  a  number  of 
things  of  different  degrees  of  importance  was  agreed  to  be  done,  and  conse- 
quently the  damages  for  each  one  could  not  have  been  intended  to  be  the 
sum  agreed  upon  by  the  parties." 

In  Bagley  v.  Peddie,  16  New  York,  469,  a  bond  declared  the  obligors  bound 
*'  in  the  sum  of  $3000  as  liquidated  damages,  and  not  by  way  of  penalty  or 
otherwise,"  for  the  performance  of  the  covenants  in  a  written  agreement. 
None  of  the  covenants  were  for  the  payment  of  money,  or  for  the  doing  or 
omitting  of  any  act  the  damages  resulting  from  which  could  be  computed 
from  data  furnished  by  the  instrument  itself,  but  the  damages  from  any 
breach  were  uncertain,  and  required  evidence  outside  the  instrument  to  estab- 
lisli  their  amount.  One  of  the  covenants  was  not  to  reveal  the  secrets  of  a 
trade  in  which  the  principal  obligor  was  to  be  employed,  or  any  invention  or 
improvement  that  might  be  made  by  his  employer,  the  obligee.  Held  (two 
Judges  dissenting),  that  a  breach  of  this  covenant  involved  damages  so  un- 
certain and  difficult  to  be  ascertained,  as  that  the  sum  named  in  the  bond 
should  be  deemed  not  a  penalty  but  liquidated  damages,  recoverable  upon  a 
breach  of  any  of  the  covenants,  although  the  damages  from  an  actual  breach 
might  be  readily  determined  by  a  jury.  The  Coiirt  lay  down  the  following 
rules  :  "  The  language  of  the  agreement  is  not  conclusive,  and  the  effort  of  the 
Coui-t  is  to  learn  the  intent  of  the  parties.  Hence  the  term  '  liquidated  dam- 
ages '  is  not  sufficient  to  control  the  construction,  if  the  Court  can  discover 
in  the  other  parts  of  the  instrument  reason  even  to  doubt  as  to  the  intention 
of  the  parties ;  Second,  where  the  word  'penalty'  is  used  it  is  generally  con- 
clusive against  its  being  held  liquidated  damages,  however  strong  the  language 
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of  the  other  parts  of  the  instrument  in  favour  of  such  construction ;  Third,  if 
the  sum  stipulated  is  to  be  paid  on  the  non-payment  of  a  less  sum  which  is 
certain  in  amount  (or  as  some  Judges  say,  can  be  easily  ascertained  by  a 
jury),  and  made  payable  by  the  same  instrument,  then  it  will  be  treated  as  a 
penalty ;  Fourth,  when  the  agreement  is  in  the  alternative  to  do  an  act  or  pay 
a  given  sum  of  money,  the  Court  will  hold  the  party  failing  to  have  had  his 
election,  and  compel  him  to  pay  the  money;  Fifth,  if  the  sum  be  evidently 
fixed  to  evade  the  usui-y  laws,  or  any  other  statutory  laws,  or  to  cloak  oppres- 
sion, the  Court  will  relieve  by  treating  it  as  a  penalty ;  Sixth,  if  independently 
of  the  stipulated  damages,  the  damages  would  be  wholly  uncertain  and  in- 
capable of  being  ascertained  except  by  conjecture,  in  such  case  the  damages 
will  be  considei'ed  liquidated  if  they  are  so  denominated  in  the  instrument  ;* 
Seventh,  if  the  language  of  the  parties  evince  a  clear  and  undoubted  intention 
to  fix  the  sum  mentioned  as  liquidated  damages  in  case  of  a  default  of  per- 
formance of  some  act  agreed  to  be  done,  then  the  Court  will  enforce  the 
contract,  if  legal  in  other  respects." 
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No.  50.  — NOBLE   v.  WARD. 
(1867.) 

No.  51.— HEAD    V.  TATTERSALL. 
(1871.) 

RULE. 

A  CONTRACT  is  discharged  by  accord  and  satisfaction ; 
by  a  subsequent  valid  contract  intended  to  supersede  the 
former  ;  or  by  a  condition  of  defeasance  which  is  fulfilled. 

Noble  V.  Ward  and  others. 

36  L.    J.  Ex.  91-93  (s.  c.  L.  R.,  2  Ex.  13.5;  15  W.  R.  520). 

Contract.  —  Statute  of  Frauds.—  Bescission  hj/  Parol 
A  contract  for  tlie  sale  of  goods  excocdine  £10  in  v;dno  liuving  Won  [91] 
reduced  to  writing,  as  required  by  the  17tli  section  of  tlio  Statute  of 
Frauds,  and  signed  so  as  to  he  binding  on  the  parties,  it  was  subsequently 
agreed  verbally  ])etwoen  tliem  that  the  times  for  commoncinjj  and  concluding 
delivery  should  he  respectively  a  fortnii,dit  later  tlian  the  times  for  commencing 
and  concluding  delivery  fixed  in  tlie  written  contract  ■.  —  Held,  tliat  hy  the  17th 
section  of  the  Statute  of  Frauds,  tliis  latter  agreement,  not  being  in  writing. 
could  not  be  "allowed  to  he  good"  for  any  purpo.se,  and  therefore  that  the 
jircvious  contract  remained  unafi"ected  by  it,  and  could  be  enforced  in  all  its 
terms. 
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Tliiis  was  an  appeal  from  a  decision  of  the  Court  of  Exchequer 
making  absolute  a  rule  to  set  aside  a  nonsuit  directed  by  Bkamwell 
B.,  at  the  trial  of  this  cause,  at  the  Summer  Assizes  for  Manchester, 
and  for  a  new  trial. 

The  facts  of  the  case  are  shortly  recapitulated  in  the  judgment 
of  the  Court. 

After  hearing  counsel  for  the  appellant  (defendant  in  the  action), 
and  without  calling  on  counsel  for  the  plaintiff, — 

WiLLES,  J.,  delivered  the  judgment  of  the  Court  (Willes,  J., 

•  Blackbukn,  J.,  Keating,  J.,  Mellok,  J.,  Montague  Smith, 
[*  92]  J.,  and  Lush,  J.).  —  In  this  case  the  plaintiff  *  brought  his 
action  against  the  defendant  for  not  accepting  certain  goods 
pursuant  to  a  contract  entered  into  on  the  18th  of  August,  1864, 
by  which  the  goods  were  to  be  delivered  within  a  certain  time 
mentioned.  At  the  trial,  the  defendant,  who  had  pleaded  that  the 
contract  had  been  rescinded  by  mutual  consent,  established  that, 
on  the  27th  of  September,  1864,  before  any  breach  of  the  contract 
of  the  18th  of  August,  it  was  agreed  between  the  defendant  and 
the  plaintiff'  to  rescind  a  former  contract  of  the  12th  of  August,  and 
to  extend  for  a  fortnight  the  time  for  the  perfurmance  of  the  con- 
tract of  the  18th  of  August.  There  was  a  further  provision  that 
certain  goods  supplied  under  the  contract  of  the  12th  of  August 
should  be  taken  back,  of  which  we  need  not  take  any  notice  in 
our  judgment.  The  defendant,  under  these  circumstances,  insisted 
that  the  agreement  to  extend  the  time  for  the  performance  of  the 
contract  of  the  18th  of  August  for  a  fortnight  had  the  effect  of  re- 
scinding the  contract  of  the  18th  of  August ;  and  if  the  agreement  of 
the  27th  of  September  had  been  in  legal  form,  so  as  to  be  binding  on 
the  parties,  that  contention  might  have  been  successful  to  the  extent 
to  which  an  agreement  as  to  the  mode  of  carrying  a  contract  into 
effect,  or  as  to  an  alteration  of  one  of  its  terms,  can  properly  be 
said  to  be  a  rescission  of  the  contract.  Acting  upon  that  view,  the 
learned  Judge  -who  tried  the  case  directed  a  nonsuit,  and  the  Court 
of  Exchequer,  in  making  the  rule  absolute  for  a  new  trial,  dis- 
sented from  that  view.  We  are  all  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  was  right,  because  we  cannot  look  upon 
w^hat  took  place  on  the  27th  of  September  as  a  valid  contract.  We 
must  look  at  it  as  an  entirety.  The  rescission  of  the  former  con- 
tract would  result  from  it  by  implication,  but  we  are  forbidden  by 
the  statute  to  allow  it  to  be  good  for  the  purpose  of  having  that 
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effect.  It  has  been  argued  for  the  defendant,  with  as  much  force 
as  could  be  brought  to  bear  on  the  subject,  that  inasmuch  as  if 
this  had  been  a  valid  contract,  it  would  have  had  the  eft'ect,  by 
implication,  of  rescinding  the  contract  of  the  18th  of  August,  and 
inasmuch  as  tlie  parties  might  have  entered  into  a  valid  contract 
verbally  to  rescind  the  agreement  of  the  18th  of  August  simijlicitcr, 
we  are  to  say  in  point  of  law  that  the  implication  which  would 
have  resulted  from  the  intended  contract,  if  it  had  been  valid, 
ought  to  be  assumed,  notwithstanding  that  the  contract  was  void. 
It  seems  impossible  to  aver  that  as  a  matter  of  law.  At  the  least 
it  was  a  question  for  the  jury  whether,  the  transaction  from  which 
the  rescission  is  said  to  have  resulted  not  having  operated  as 
intended,  the  parties  meant  to  rescind  the  contract  of  the  18th  of 
August  at  all  events.  It  w^ould  be  a  strong  thing  to  decide  this  as 
a  matter  of  fact,  seeing  that  the  parties,  while  they  agreed  to  re- 
scind the  contract  of  the  r2th,  made  an  express  provision  to  carry 
into  effect  the  contract  of  the  18tli,' although  not,  in  the  matter  of 
time,  as  was  at  first  contemplated.  Our  decision  is  in  accordance 
with  a  series  of  cases  which  will  be  found  referred  to  in  the  second 
of  the  Egremont  cases,  Doe  d.  Biddulph  v.  Poole,  11  Q.  B.  713;  17 
L.  J.  Q.  B.  143,^  to  the  effect  that  where  parties  enter  into  a  contract, 
which  if  valid  would  have  the  effect,  by  implication,  of  rescinding 
a  former  contract,  and  it  turns  out  that  the  second  transaction 
cannot  operate  as  the  parties  intended,  it  shall  not  have  the  effect, 
by  implication,  of  affecting  their  rights  in  respect  to  the  former 
transaction.  If  we  want  any  authority  to  sustain  the  ground  on 
which  we  proceed,  it  is  to  be  found  in  tlie  case  of  Moore  v.  Campbell, 
10  Ex.  323;  23  L.  J.  Ex.  310,  in  which  this  very  point  was  taken 
by  Sir  Hugh  Hill,  then  at  the  Bar,  and  no  doubt  would  liave  been 
made  good  by  him  if  it  could  have  been  made  good  l)y  any  one. 
The  plea  there  was,  that  the  agreement  had  l)een  mutually  re- 
scinded by  the  plaintiff  and  the  defendant;  and  the  circumstances 
were  similar  to  these.  Parke,  B.,  in  delivering  the  judgment  of 
the  Court,  said,  that  the  plea  was  not  proved,  for  the  parties  never 
intended  to  rescind  the  old  agreement  absolutely.  With  regard  to 
the  case  in  9  East  [French  v.  Patton,  0  East,  351, 1  Camp.  72,  9  R.  K. 
571),  a  deal  too  much  importance  has  been  attached  to  it.  In  that 
case  there  was  a  mere  stamp  objection  to  the  contract  of  the  parties  ; 

^  The  previous  case  was  Doe  d.  Tlie  Earl  of  Egremont  v.  Courtney,  11  Q.  B.  702; 
17  L.J.  Q.  B.  151. 
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and  the  (/(Hirt  considered  they  were  to  consiruc  tlie  coii- 
[*  93]    tract  for  the  parties  without  regard  *  to  the  objection,  and 

then  consider  how  the  Stamp  Act  operated  on  the  contract 
In  other  w^ords,  the  statute  affecting  the  revenue  does  not  affect 
the  construction  to  be  put  on  the  acts  of  parties.  We  think  that 
the  judgment  of  the  Court  of  Excliequer  ought  to  be  affirmed. 

Judgment  affirmed. 

Head  v.  Tattersall.   - 

L.  E.  7  Ex.  7-14  (s.  c.  41  L.  J.  Ex.  4 ;  25  L.  T.  631  ;  20  W.  R.  11.5). 

Contract.  —  Sale  of  a  Horse.  —  Defeasance  under  condition  of  Contract. 

[7]  The  plaintiff,  on  Monday,  tlie  18tli  of  March,  1871,  bouglit  a  liorse  of 
the  defendant,  warranted  to  have  been  hunted  with  tlie  Bice.ster  huunds. 
By  a  condition  of  the  contract  he  was  to  be  at  liberty  to  return  the  liorse  if  it 
did  not  answer  its  descriptidn  up  to  the  Wednesday  evening  followino-  the  sale. 
Before  removing  it  from  the  defendant's  premises  he  was  told  by  the  gronm 
who  had  charge  of  it,  but  who  \A'as  not  in  the  defendant's  emjiloynient,  that  it 
had  not,  nor  had  it  in  fact,  been  hunted  with  the  Bicester  hounds.  The 
plaintiff,  nevertheless,  took  the  horse  away.  While  it  was  in  his  possession, 
though  not. through  any  neglect  or  default  on  his  part,  it  met  with  an  accident 
which  depreciated  its  value.  He  returned  it  before  the  Wednesday  evening, 
and  brought  an  action  to  recover  the  price  lie  had  i)aid  for  it:  — 

Held,  first,  that  the  plaintifl's  conduct  in  removing  the  horse  after  the  informa- 
tion given  him  by  the  groom  did  not  deprive  him  of  his  right  under  the  contract 
to  return  the  horse  ;  and,  secondly,  that  liis  right  to  return  it  was  unaffected  l)y 
an  accident  having  happened  to  it  wliile  it  was  in  his  possession,  without 
neglect  or  default  on  his  j^art. 

Declaration.  1st  count :  for  breach  of  a  warranty  that  a  certain 
horse  boiio'ht  by  the  plaintiff  of  the  defendant  had  been  hunted 
with  the  Bicester  and  Did^e  of  Grafton's  hounds. 

2nd  count:  that  the  defendant,  by  warranting  that  a  certain 
horse  had  been  hunted  with  the  Bicester  and  Duke  of  Grafton's 
liounds,  sold  the  same  to  the  plaintiff  for  an  agreed  price  paid  to 
the  defendant ;  that  the  warranty  was  \\\)0\\  the  conditinn  that  the 
defendant  should  not  be  responsible  unless  the  plaintiff  returned 
the  horse  before  5  o'clock  on  the  Wednesday  evening  next  after 
the  sale ;  yet  the  horse  had  not  been  hunted  with  the  Bicester,  &c., 
hounds,  and  was  returned  before  the  time  specified. 

3rd  count :  for  money  received  to  the  plaintiff's  use. 

The  defendant  denied  the  warranties  and  breaches  alleged  in 
the  1st   and  2nd  counts,  and  further  pleaded  to  the  2nd  count, 
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6thly,  tliat  it  was  a  condition  that  the  horse,  if  returned,  should 
he  returned  in  the  same  state  as  that  in  which  it  was  delivered 
to  the  plaintifi',  and  without  having  been  injuied  ;  and  tliat  it  was 
returned  in  an  injured  and  damaged  state.  To  the  3rd  count,  he 
I'leaded  never  indebted. 

*  Eeplications  :  1st,  joining  issue  on  all  the  pleas;  and  [*  8] 
2ndly,  to  the  sixth  jjlea,  that  it  was  a  further  condition 
that  the  plaintiff  might  return  the  horse,  although  injured  and  not 
in  the  same  state  as  when  it  was  delivered  to  the  plaintiff,  if  such 
injury  and  alteration  of  condition  were  not  caused  by  the  plaintiff's 
neglect  or  default ;  and  that  the  horse's  not  being  in  the  same  state, 
and  being  injured  when  returned,  was  not  caused  by  any  neglect 
or  default  of  the  plaintiff's.     Issue. 

The  cause  was  tried  before  Kelly,  C.  B.,  at  the  Middlesex  sittings 
after  Trinity  Term,  1871,  wdien  the  following  facts  were  proved  : 
The  plaintiff,  on  Monday,  the  18th  of  March,  1871,  bought  of  the 
defendant,  who  is  an  auctioneer,  for  £43  Is.,  a  horse,  described  in 
the  catalogue  as  having  been  hunted  with  the  Bicester  and  Duke 
of  Grafton's  hounds.  The  contract  of  sale  contained  a  condition 
that  "  horses  not  answering  the  description  must  be  returned  before 
5  o'clock  on  Wednesday  evening  next ;  otherwise  the  purchaser 
shall  be  obliged  to  keep  the  lot  with  all  faults." 

After  the  sale  the  plaintiff  learnt  from  the  groom  under  whose 
charge  the  horse  had  been,  but  who  was  not  a  servant  of  the 
defendant,  that  it  had  not,  in  fact,  been  hunted  with  the  Bicester 
and  Duke  of  Grafton's  hounds.  This  information  was  correct. 
As,  however,  he  did  not  buy  the  animal  for  hunting  purposes,  he 
took  it  away  for  trial  the  same  afternoon.  On  the  road  from  the 
defendant's  premises  to  the  plaintiff's  stables,  and  whilst  under  the 
care  of  the  plaintiff's  servant,  it  took  flight  and  seriously  injured 
itself  by  running  against  the  splinter-bar  of  a  carriage.  The  plain- 
tiff returned  the  horse  before  5  o'clock  on  the  Wednesday  evening 
as  not  corresponding  to  the  description,  and  brought  this  action  for 
the  price  he  had  paid.  It  was  not  disputed  that  the  warranty  or 
description  was  a  mistake,  but  it  was  contended  that  under  the 
circumstances  the  ])laintifi'  had  no  right  to  return  the  horse. 

The  jury,  in  answer  to  questions  left  them  by  the  learned  judge, 
found  that  the  plaintiff  was  induced  by  the  warranty  to  buy  the 
horse,  and  that  the  injury  sustained  liy  tlie  horse  wa.^  not  caused 
through  any   negligence   or   default  of   the  plaintiff's  servant.     A 
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verdict  was  thereupon  entered   for  the  phiintif'l'  for  £43  Is.,  with 
leave  to  move  to  enter  a  verdict  for  the  defendant,  or  to  reduce  the 

damages  to  a  nominal  sum. 
[*  9]  *  A  rule  was  aiterwards  obtained  to  enter  a  verdict  ac- 
cordingly, on  the  ground  that  the  sale  of  the  horse  was  not 
under  the  warranty,  and  that  it  could  not  be  returned  in  the  same 
condition  as  at  the  time  of  the  sale ;  or  to  reduce  the  verdict,  or  for 
a  new  trial,  on  the  ground  that  the  plaintiff  was  only  entitled  to 
nominal  damages,  and  not  to  the  price  paid  by  him. 

Nov.  17.  Hon.  G.  Denman,  Q.  C,  and  Willoughby,  showed 
cause.  The  plaintiff  had  a  right  under  his  contract  to  return  the 
horse  up  to  the  AVednesday  evening.  Nothing  occurred  to  deprive 
him  of  this  right.  He  was  not  bound  to  rescind  the  contract  im- 
mediately on  receiving  information  from  the  groom.  He  was 
entitled  to  take  the  horse  away,  and  keep  it  until  the  time  specified 
had  expired.  Bannermcni  v.  White,  10  C.  B.  (N.  S.)  844;  31  L.  J. 
C.  P.  28.  Secondly,  with  regard  to  the  accident,  that  does  not  affect 
the  question,  as  it  was  not  owing  to  the  plaintiff's  default. 

H.  James,  Q.  C,  and  Henry  Graham,  in  su})port  of  the  rule. 
The  plaintiff,  by  removing  the  horse  after  the  conversation  with 
the  groom,  elected  to  treat  the  contract  as  binding  in  spite  of  the 
mistake  in  the  catalogue.  But  if  this  be  not  so,  the  plaintiff  was 
deprived  of  his  right  of  return  by  the  fact  of  the  horse  being  in- 
jured whilst  in  his  possession.  If  returned  at  all,  the  horse  should 
have  been  returned  in  the  same  condition  as  when  sold.  The 
injury  might  have  caused  the  horse's  death,  when  the  plaintiff 
would  certainly  have  been  confined  to  an  action  on  the  warranty. 
A  contract  cannot  be  rescinded  unless  the  parties  to  it  can  be  re- 
placed in  statu  qvo.  Curtis  v.  Hcmnay,  3  Esp.  82  ;  Becd  v.  Bland- 
ford,  2  Y.  &  J.  278  ;  Clarl-e  v.  Bid-son,  E.  B.  &  E.  148  ;  27  L.  J.  Q. 
B  223 ;  Moss  v.  Su-ed,  16  Q.  B.  493 ;  20  L.  J.  Q.  B.  167.  Banner- 
v)an  V.  Wliite,  is  not  in  point.  There  the  goods  were  repudiated 
before  receipt. 

Kelly,  C.  B.  T  think  this  rule  should  be  discharged.  The 
action  is  brought  to  recover  back  the  price  of  a  horse  bought  by 
the  plaintiff  on  Monday,  the  13th  of  March  last,  under  a  special 
contract.  The  horse  w^as  warranted  to  have  been  hunted  with  the 
Bicester  and  Duke  of  Grafton's  hounds  ;  and  the  contiact 
[*  10]  also  *  contained  a  condition  that  in  case  it  did  not  answer 
the  description  it  was  to  be  returned  before  five  o'clock  on 
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the  Wednesday  fulluwiiig,  "  otherwise  the  purchaser  shall  be  obliged 
to  keep  the  lot  with  all  faults."  This  clause  clearly  imposed  on 
the  buyer  a  liability  to  keep  the  horse  altogether,  however  worth- 
less it  might  be,  if  he  should  keep  it  beyond  the  time  named ;  but, 
on  the  other  hand,  up  to  that  time  there  was  to  be  a  power  to  re- 
turn it  if  it  proved  not  to  be  according  to  warranty.  Now,  it  is 
admitted  that  the  horse  had  never  been  hunted  w4th  the  Bicestex 
hounds,  and  also  that  it  was  returned  before  five  o'clock  on  the 
Wednesday.  But  two  objections  are  raised  to  the  plaintiff's  right 
of  return.  First,  it  is  said  that  he  had  notice  before  he  removed 
the  horse  from  the  defendant's  premises  that  the  warranty  had  not 
been  complied  with  ;  and  although  the  exact  character  of  the  com- 
munication made  to  the  plaintiff  is  doubtful,  there  is  evidence  that 
he  had  learnt,  before  removing  the  animal,  that  it  had  never  been 
hunted  with  the  ]3icester  hounds.  I  do  not  think,  however,  that 
this  bound  the  plaintiff  to  return  it  immediately.  Under  his  con- 
tract he  had  till  the  Wednesday  evening  to  consider  whether  he 
would  keep  it  or  not,  to  make  further  inquiries,  if  he  thought  fit, 
as  to  the  truth  of  what  he  had  heard,  and  to  come  to  a  final  deci- 
sion. Then,  secondly,  it  is  said  that,  assuming  his  right  to  return 
remained,  he  could  only  exercise  it  if  the  horse  continued  in  tiie 
same  condition  as  at  the  time  of  sale,  and  that  inasmuch  as  the 
horse  was  injured  between  that  time  and  the  Wednesday,  the  right 
was  lost.  To  support  this  })Vuposition  several  ^cases  were  cited 
which  establish  the  unquesti(jnable  proposition  that,  as  a  general 
rule,  no  contract  can  be  rescinded  unless  the  parties  can  be  replaced 
exactly  in  their  original  position.  But  these  cases  do  not  apply  to 
a  contract  expressly  stipulating  for  a  right  of  return  for  a  certain 
time  and  on  specified  grounds.  The  case  of  Curtis  v.  Hannay,  3  Esp. 
82,  which  was  much  relied  on  by  the  defendant,  and  which  is  the 
only  one  I  will  refer  to,  really  has  no  application  here.  It  only 
decides  that,  in  a  particular  state  of  circumstances,  a  plaintiff  may. 
disentitle  himself  by  his  conduct  from  returning  a  specific  chattel. 
There  the  plaintiff  himself  kept  the  horse  which  he  had  bought. 
and  tried  to  cure  it  of  the  disease  from  which  it  was  suffer- 
ing, *and  so  lost  the  right  of  returning  it.  Indeed,  tlu^  1*1^] 
injury  to  the  horse  which  took  place  in  that  case  may  well 
have  resulted  from  the  course  of  treatment  which  was  adopted. 
Now,  in  the  present  case  it  is  true  tliat  the  h(»rse  was  injured 
Avhilst  under  the  plaintiff's  control,  ])ut  wA  by  his  default,  as  the 
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jury  have  expressly  fouinl.  In  my  opinion,  therefore,  he  did  not 
thereby  lose  his  right  of  returning  it,  any  more  than  if  it  had  been 
attacked  in  the  stable  with  some  complaint  which  greatly  les- 
sened its  value,  but  for  the  existence  of  which  the  plaintiff  was  not 
responsible.  Both  objections,  therefore,  fail,  and  the  verdict  should 
accordingly  remain  undisturbed. 

Bramwell,  B.  I  am  of  the  same  opinion.  It  is  admitted  here 
that  the  horse  did  not  correspond  witli  the  warranty,  and  that  a 
return  would  have  been  competent  to  the  plaintiff  unless  he  had 
done  something  to  deprive  him  of  his  right.  The  defendant  con- 
tends that  he  has  been  so  deprived  on  two  grounds.  First,  he  took 
the  horse  away,  it  is  said,  after  notice  that  the  warranty  was  inac- 
curate, and  thereby  waived  his  right  to  object.  But  he  had  no 
notice  when  he  bought  the  animal,  and  so  acquired  a  right  to  take 
it  away  and  keep  it  until  the  time  named  in  the  special  condition. 
This  right  was  not,  in  my  opinion,  affected  by  the  information  he 
obtained  from  the  gossip  of  the  owner's  groom.  If  there  had  been 
no  express  clause  in  the  contract  as  to  the  time  for  return,  and  if, 
after  the  sale,  the  plaintiff  had  received  distinct  notice  that  the 
warranty  was  a  mistake,  then  I  agree  that  he  must  have  returned 
the  horse  within  a  reasonable  time  ;  and  I  think  a  reasonable  time 
would  be  as  soon  as  he  could  after  the  notice.  Here  there  is  an  ex- 
press condition,  and  I  cannot  hold  tliat  the  plaintiff  lost  the  benefit 
of  it  by  the  mere  act  of  removing  the  horse  after  the  conversation  with 
the  groom.  Suppose  the  horse  had  already  been  in  the  plaintiff's 
stable  when  he  received  the  notice,  he  would  undoubtedly  still 
have  had  till  the  Wednesday  evening  to  consider  what  he  would 
do.  The  fact  of  the  notice,  such  as  it  was,  preceding  the  actual 
removal  seems  to  me  to  make  no  difference. 

But  then  it  is  said  the  right  to  return  was  lost,  because  the  rule 
is  that  a  buyer  cannot  return  a  specific  chattel  except  it  be 
[*  12]  in  the  *  same  state  as  when  it  was  bought.  That  is  quite 
•  true  as  a  general  proposition,  but  in  such  a  case  as  the  pres- 
ent the  rule  must,  in  my  opinion,  be  qualified  thus  :  The  buyer 
must  return  the  horse  in  the  same  condition  as  when  he  bought  it,  but 
subject  to  any  of  those  incidents  to  which  the  horse  may  be  liable, 
either  from  its  inherent  nature  or  in  the  course  of  the  exercise  by 
the  buyer  of  those  rights  over  it  which  the  contract  gave.  For 
example,  suppose  the  horse,  while  standing  in  the  stable,  strained 
itself  or  injured  a  limb,  that  would  not  affeat  the  right  of  return. 
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although  the  horse  would  no  longer  be  exactly  in  the  same  condition 
a.s  before.  So  here,  where,  without  the  plaintiff's  default  but  while 
lie  was  doing  with  the  horse  wliat  he  had  a  right  to  do  under  his  con- 
tract, the  horse  was  injured.  I  do  not  think  the  right  to  return  it 
was  lost.  A  contrary  rule  would  often  produce  singular  results  ; 
for  it  must  be  applied  to  great  and  small  accidents  alike  ;  so  that 
a  l>uyer  might  tind  himself  deprived  of  his  right  to  return  a  horse 
which  was  not  according  to  warranty  in  consequence  of  any  trilling 
hurt  it  might  have  suffered  —  perhaps  not  causing  a  difference  of 
live  shillings  in  its  value  —  while  in  the  buyer's  possession.  It 
appears  to  me,  therefore,  that  the  cases  very  properly  cited  by  Mr. 
Graham  as  to  the  necessity,  where  a  contract  is  rescinded,  of  the 
parties  being  capable  of  being  replaced  in  their  former  position, 
must  be  taken  with  the  (|ualification  I  have  indicated. 

No  doubt  some  cases  which  may  be  put  by  way  of  illustration 
present  difficulties,  but  they  can  all  be  explained  if  the  condition 
is  borne  in  mind  that  the  right  to  return  remains,  in  case  of 
alteration  of  condition  only  where  that  alteration  is  attributable 
either  to  the  horse's  nature  or  to  some  inevitable  accident,  or  to 
some  incident  to  which  tlie  horse  was  liable,  while  the  buyer  was 
exercising  his  right  over  it  under  the  contract.  Thus,  where  a 
buyer,  who  has  bought  a  horse  not  w^arranted  to  jump,  tries  it  at 
jumping,  and  so  injures  it,  it  is  clear  his  right  of  return  would 
be  gone,  because  the  accident  w^ould  be  his  own  fault.  He  would 
not  be  trying  the  horse  by  virtue  of  any  right  given  to  him  under 
his  agreement.  If,  however,  the  injury  were  caused  by  reason  of  a 
trial  necessary  to  test  the  warranty  the  horse  was  sold  under,  then 
the  right  w^ould  remain.  The  case  of  a  horse  dying  was  also 
put  *  to  us.  But  there,  if  the  death  occurs  through  some  [*  13] 
natural  disease,  or  without  the  }iurchaser's  default,  is  he  t<> 
be  without  a  remedy  ?  It  may  be  answered  that  he  might  have  his 
action  on  the  warranty.  However  that  might  be,  I  am  disposed 
to  think  that  even  in  sucli  a  case  the  contract  might  still  be  re- 
scinded, just  in  the  same  way  as  I  think  it  could  be  if  the  horse  sold 
were  to  be  left  at  the  vendor's  by  his  permission  after  the  sale  and 
were  to  die  there.  In  this  case,  therefore,  I  am  of  opinion  that 
the  plaintiff  is  entitled  to  recover,  and  that  the  rule  should  be 
discharged. 

Cleasby,  B.     I  am  of  the  same  opinion.     The  effect  of  the  con- 
tract is  to  srive  the  buver  an   oiition  of  returning  the  horse  in  a 


i72  CONTRACT. 


No.  51.  —Head  v.  Tattersall,  L.  E.,  7  Ex.  13,  14. 


particular  event  and  within  a  specified  time ;  and  although  it  is 
clear  that  lie  might  by  his  conduct  have  disentitled  himself  to  ex- 
ercise his  option,  he  has  not,  in  my  judgment,  done  anything  so  to 
disentitle  himself  in  the  present  case.  By  taking  the  horse  away 
he  did  no  more  than,  under  his  contract,  he  had  a  right  to  do. 
Had  the  facts  been  different,  a  question  might  perha})S  arise  as  to 
the  effect  of  this  removal.  Suppose,  for  example,  the  defendant 
had  given  the  plaintiff  explicit  notice  before  the  horse  was  re- 
moved that  the  warranty  was  a  mistake,  it  might  perhaps  then  be 
said  that  by  taking  it  away  the  plaintiff  elected  to  keep  it,  or  at 
all  events  to  keep  it  unless  it  could  be  returned  in  the  same  con- 
dition as  at  the  time  of  sale.  But  here  there  was  nothing  proved 
but  a  loose  statement  by  the  groom  who  had  charge  of  the  horse  ; 
and  I  think  the  plaintiff  was  still  at  liberty  to  take  the  horse 
away  and  to  return  it  if,  upon  further  inquiry,  it  should  turn  out 
not  to  be  in  accordance  with  the  warranty.  Tliis  being  so,  the 
second  question  remains,  whether  the  right  given  by  the  contract 
was  limited,  so  as  only  to  confer  a  right  to  return  the  horse,  pro- 
vided it  remained  in  the  same  condition  as  it  was  in  wdien  sold. 
It  is  a  sufficient  answer  to  say,  that  as  a  time  for  returning  the 
horse  was  expressly  fixed  by  the  contract,  an  accident  occurring 
within  the  time  from  a  cause  beyond  the  plaintiff's  control  ought 
not  to  deprive  him  of  his  right,  provided  he  can  return  the  horse 
in  some  shape  or  other.  The  case  of  the  death  of  the  animal  pur- 
chased is  different,  and  need  not  be  considered  now.  Moreover, 
the  matter  may  be  put  thus  :  As  a  general  rule,  damage 
[*  14]  *  from  the  depreciation  of  a  chattel  ought  to  fall  on  the  per- 
son who  is  the  owner  of  it.  Now  here  the  effect  of  the 
contract  was  to  vest  the  property  in  the  buyer  subject  to  a  right  of 
rescission  in  a  particular  event  when  it  would  revest  in  the  seller. 
I  think  in  such  a  case  that  the  person  who  is  eventually  entitled 
to  the  property  in  the  chattel  ought  to  bear  any  loss  arising  from 
any  depreciation  in  its  value  caused  l^y  an  accident  for  which 
nobody  is  in  fault.  Here  the  defendant  is  the  person  in  whom  the 
property  is  revested,  and  he  must  therefore  bear  the  loss.  Tlie 
cases  cited  seem  to  me  to  be  beside  the  present  question,  for  here 
there  was  an  express  condition  in  the  contract  itself  giving  to  the 
purchaser  an  absolute  right,  under  certain  circumstances,  to  return 
the  horse.     I  think,  therefore,  the  plaintiff  is  entitled  to  recover. 

Rule  discharged. 
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ENGLISH  NOTES. 

The  rule  meutiuiied  iu  the  judgment  of  the  principal  case,  Noble  v. 
Ward,  that  the  parties  could  have  entered  into  a  valid  oral  contract  to 
rescind  the  contract  slmpHcitt::r  was  laid  down  in  Goman  v.  Scdlsbunj. 
1  Vern.  240;  Davis  v.  Sijvionds  (1787),  1  Cox,  402,  406;  1  R.  R.  63, 
67;  HUl  V.  Gomme  (1839),  1  Beav.  540;  8  L.  J.  (X.  S.)  Ch.  350. 
*'But  it  has  been  laid  down  in  all  the  cases  that  such  a  defence  (i.  e. 
parol  waiver)  must  be  established  with  the  greatest  clearness  and  pre- 
cision; and  the  circumstance  of  waiver  and  abandonment  must  amount 
to  a  total  dissolution  of  the  contract,  placing  the  })arties  in  the  same 
position  in  which  they  stood  before  the  agreement  was  entered  into." 
Per  Master  of  the  Rolls,  in  Robblson  v.  Page  (1826),  3  Russ.  114, 
at  p.  119.  See  also  Price  v.  Dyer  (1809),  17  Ves.  at  p.  864;  11  R.  R. 
102,  106,  per  Sir  William  Grant,  M.  R. 

Waiver  may  be  implied  from  conduct.  Rosse  v.  Sterliny  (1816),  4 
Dow.  442;  Carter  v.  Dean  of  Ely  (1835),  7  Sim.  211;  Nash  v.  Arm- 
strong (1861),  10  C.  B.  (X.  S.)  259;  Lowther  w.  Heaver  (1889),  41 
Ch.  D.  248,  208;  58  L.  J.  Ch.  482;  60  L.  T.  310 ;  37  W.  R.  465. 

Where  on  a  sale  of  goods  the  mode  of  performance,  e.  y.,  day  of  de- 
liver}',  is  altered  by  the  vendor,  and  there  is  no  evidence  that  the  post- 
ponement took  place  at  the  request  or  with  the  consent  of  the  vendee, 
the  vendor  cannot  sue  upon  the  contract,  for  he  was  not  ready  to  de- 
liver according  to  the  agreement;  and  a  subsequent  verbal  request  of 
the  vendee  to  deliver  cannot  be  relied  upon  either  as  a  new  contract  or 
as  an  arrangement  for  an  altered  time  of  deliver3^  Plevins  v.  Doxuning 
(1876),  1  C.  P.  D.  220,  45  L.  J.  C.  P.  695;  35  L.  T.  263.  This  case 
is  difficult  to  reconcile  with  The  Leather  Cloth  Company  v.  Hieroni- 
m.Hs  (1875),  L.  R.,  10  Q.  B.  140;  44  L.  J.  Q.  B.  54;  32  L.  T.  307; 
23  W.  R.  593,  where  the  vendor  altered  the  route  of  delivery  of  the 
goods,  which  were  lost  on  the  voyage.  The  purchaser  did  not  reply  to 
the  letter  acquainting  him  with  the  altered  route  by  which  the  goods 
were  sent,  but  gave  further  orders  for  goods,  which  were  sent  by  this 
route.  It  was  held  that  there  was  evidence  from  which  the  jury  might 
find  that  the  purchaser  had  assented  to  the  sustituted  performance  in 
the  change  of  route,  which  assent  need  not  be  in  writing. 

If  the  purchaser  fm-bears  from  taking  deliver}'  at  the  aj)pointed  time 
at  the  request  of  the  vendor,  the  latter  will  be  estopped  from  setting 
up  the  Statute  of  Frauds  in  exoneration  of  his  liability  on  the  original 
contract.  Ogle  v.  Vane  (1868),  L.  R.,  3  Q.  B.  272;  37  L.  J.  Q.  B. 
77;  16  W.  R.  463.  Where  the  seller  forbears  from  pressing  delivery 
and  acceptance  of  the  goods  at  the  request  of  the  buyer,  the  latter  will 
not  be  allowed  to  set  u])  the  Statute  of  Frauds  in  defence.    Hickman  v. 
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Haynes  (1875),  L.  11.,  10  C.  P.  598;  44  L.  J.  C.  P.  358;  .".2  L.  T.  873; 
23  W.  K.  872.  But  the  vendor  remains  liable  to  deliver  the  goods  at 
some  reasonable  time.  Tyers  v.  Rosedale  and  FerryhlU  Ir.ni  Cn. 
(1875),  L.  E.,  10  Ex.  195  ;  44  L.  J.  Ex.  130;  33  L.  T.  56;  23  W.  K.  871. 

If  the  original  contract,  although  in  writing,  was  not  one  required  to 
be  so  by  the  Statute  of  Frauds,  a  substituted  contract  may  be  evidenced 
in  any  way  which  establishes  it  according  to  the  principles  of  the 
Court.  Thus  provisions  in  the  articles  of  partnership  may  be  varied 
by  conduct.  Const  v.  Harris  (1823),  Turn.  &  Russ.  496;  EiujUiml  v. 
Carliny  (1844),  8  Beav.  129.  See  Hart  v.  Alexander  (1837),  2  M.  & 
W.  484. 

Another  instance  of  the  discharge  of  contracts  by  the  operation  of  a 
condition  subsequent  occurs  generally  in  the  sale  of  lands,  where  the 
vendor  often  stipulates  that  if  the  purchase-money  is  not  paid,  or  the 
contract  not  completed  on  a  certain  day,  or  that  if  he  shall  be  unable 
or  unwilling  to  remove  any  objection,  he  will  be  at  liberty  to  rescind 
the  contract.  Such  a  condition  will  be  given  effect  to  according  to  its 
terms,  provided  that  the  option  to  rescind  is  not  exercised  capriciously 
or  arbitrarily.  See  Boberts  v.  Wyatt  (1810),  2  Taunt.  268;  U  R.  Pv. 
566;  Taumrv.  Smith  (1840),  10  Sim.  410;  Morley  v.  Cook  (1842), 
2  Hare,  106;  Duddell  v.  Siinj^son  (1866),  L.  R.,  2  Ch.  102;  36  L.  J. 
Ch.  70;  15  L.  T.  305  ;  15  W.  R.  115;  Gray  v.  Fowler  (1873),  L.  R., 
8  Ex.  249;  42  L.  J.  Ex.  161;  29  L.  T.  297-  21  W.  R.  916;  Powell  v. 
Powell  (1875),  L.  R.,  19  Eq.  422  ;  44  L.  J.  Ch.  311;  32  L.  T.  148;  23 
W.  R.  482;  In  re  Jackson  and  Oakshott  (1880),  14  Ch.  D.  851;  49  L. 
J.  Ch.  523;  41  L.  T.  719;  28  W.  R.  794;  In  re  Monckton  and  Gilzean 
(1884),  27  Ch.  D.  555;  Hardrnan  v.  Child  (1885),  28  Ch.  D.  712;  54 
L.  J.  Ch.  695;  In  re  Dames  and  Wood  (1885),  29  Ch.  D.  626;  54 
L.  J.  Ch.  771  ;  In  re  Starr  Bowkett  Society  and  Sibun  (1889),  42 
Ch.  D.  375;  58  L.  J.  Ch.  651. 

In  connection  with  this  rule  the  cases  and  notes  under  "Accord  and 
Satisfaction,"  1  R.  C.  368,  et  seq.,  and  Nos.  3  &  4  of  ''Accident,"  1 
R.  C.  216,  et  seq.,  may  also  be  referred  to. 

AMERICAN   NOTES. 

As  to  accord  and  satisfaction,  see  ante,  vol.  1,  pp.  3f)l,  402. 

The  doctrine  of  discharge  by  a  substituted  agreement  is  declared  in  Tetu 
V.  Bilhy,  123  United  States,  572;  Stewart  v.  Keteltas,  36  New  York,  388;  Rogers 
v.  Rogeis,  139  Massachusetts,  440;  Maxwell  v.  Graves,  59  Iowa,  613;  Farrur 
V.  Toliver,  8S  Illinois,  408;  Reed  v.  McGreto,  5  Ohio,  375;  Church  v.  Fh.rcncc 
Iron  Works,  45  New  Jersey  Law,  129  ;  Chrhman  v.  Hodges,  75  Missouri.  413  : 
Norton  v.  Brotvne,  89  Indiana,  333;  Bnum  v.  Corert,  62  INIississippi,  113. 

Even  a  contract  under  seal  may  be  discharged  by  the  performance  of  a 
subsequent  parol  agreeiuent.     McCrttn/  \.    J)ii/,  119   ^ew  York.  1;  16  Am. 
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St.  Rep.  793;  Worrell  v.  Fomi/th,  22  Illinois,  141  ;  Canal  Co.  v.  Ray,  101  United 
States,  522;  and  cases  cited  in  Lavvson  on  Contracts,  §  396,  note  3.  And  so  a 
contract  within  the  Statute  of  Frauds.  Long  v.  Hartwell,  34  New  Jersey  Law, 
116;  Stevens  v.  Cooper,  1  Johnson  Chancery  (New  York), 425;  7  Am.  Dec.  5U2 ; 
Phelps  V.  Seely,  22  Grattan  (Virginia),  573 :  Lauer  v.  Lee,  42  Pennsylvania 
State,  165. 

In  Chapman  v.  McGrew,  20  Illinois,  101,  it  was  held  that  an  executory 
parol  agreement  to  vary  a  contract  under  seal  cannot  be  pleaded  in  a  Court  of 
law,  to  relieve  a  surety.  It  is  there  conceded  that  the  rule  is  otherwise  in 
some  Courts.  This  decision  was  pronounced  wrong,  in  Fisher  v.  Deering,  60 
ibid.  117  ;  but  it  was  re-asserted  in  Barnett  v.  Barnes,  73  Ibid.  216,  on  the 
ground  that  it  merely  decided  that  "  a  .sealed  executory  contract  cannot  be 
modified  or  in  part  changed  by  parol  agreement  so  as  to  authorize  either 
party  to  sue  upon  it." 

In  case  of  a  sale  on  trial,  the  title  and-risk  remain  in  the  seller  until  tiip 
lapse  of  the  time  fixed,  or  of  a  reasonable  time  for  election.  Hunt  v.  Wymatu 
100  Massachusetts,  198  (cited  in  Benjamin  on  Sales,  §  599  a),  where  a  horse, 
purchased  on  trial,  ran  away  and  injured  himself  before  a  reasonable  time  for 
trial  had  elapsed.  Mowbray  v.  Cady,  40  Iowa,  604.  See  Kimball  v.  Vrotnan, 
35  Michigan,  327;  Dearborn  v.  Turner,  16  Maine,  17.  But  after  the  lapse  of 
such  time  the  sale  becomes  absolute.  Waters  Heater  Co.  v.  Mansjield,  48 
A^ermont,  378;  Kahn  v.  Klabunde,  50  Wisconsin,  235 ;  Dewi-yv.  Erie,  liPeim- 
sylvania  State,  211;  53  Am.  Dec.  533;  Spickler  v.  Marsh,  36  Maryland,  222  : 
Prairie  Farm  Co.  v.  yo^/or,  69  Illinois,  440 ;  18  Am.  Rep.  621 ;  AuUmanx. 
Theirer,  34  Iowa,  272.  The  burden  of  proof  is  on  the  bailee  to  show  himseli 
free  from  negligence  in  case  of  injury  while  the  article  is  in  his  possession. 
Nichols  V.  Batch,  28  New  York  Supplement,  607  :  8  Miscellaneous  Rep.  (N.  Y. ) 
452. 

There  is  a  distinction  between  a  sale  on  trial  and  a  sale  with  a  privilege  of 
return.  In  the  latter  case  title  passes  at  once,  and  the  risk  is  on  him.  Ffonse 
v.  Beak;  141  Illinois,  290;  33  Am.  St.  Rep.  307  ;  Holchkiss  v.  Higgins,  52  Con- 
necticut, 205;  52  Am.  Rep.  582;  McKinney  v.  Bradlee,  117  Alassachusetts. 
321.  "  An  option  to  purchase,  if  the  party  to  whom  the  goods  are  transfprred 
should  like,  is  very  different  from  an  option  to  return  the  goods  if  he  .•should 
not  like  them.  In  the  first  case  the  title  will  not  pass  until  the  transferee 
determines  the  option,  if  seasonably  exercised ;  in  the  other,  title  passes,  sub- 
ject to  the  right  to  rescind  and  return,  which  is  in  effect  a  right  to  resell  to 
his  vendor."     Foley  v.  Felrath,  98  Alal)ama,  176  ;  39  Am.  St.  Rep.  39. 

If  he  does  not  return  within  a  reasonable  time  the  right  is  forfeited.  Rnj/ 
V.  Thompson,  12  Cushing  (Mass.),  281  ;  59  Am.  Dec.  187;  Jones  v.  Wrlghi.  71 
Illinois,  61  ;  Childs  v.  O'Donnell,  84  Michigan,  533. 

And  if  he  exercises  any  act  evincing  ownership  his  right  of  return  is  lost, 
as  for  example,  if  he  mortgages  the  property.  Lynch  v.  Wilford  (Minnesota). 
50  Xorthwestern  Reporter,  311  ;  or  after  notifying  the  .seller  that  he  reji-cts  it. 
subjocts  a  substantial  portion  of  it  to  a  practical  test  of  its  fitness.  Cream  City 
Class  Co.  V.  Friedlander,  84  Wisconsin,  .53;  21  Lawyers'  Rep.  Annotated.  135. 

Mr.  Lawson  cites  the  second  principal  case  and  quotes  from  it  in  his  text 
(Loulracts,  §  401). 
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No.  52  —  HOCHSTER  v.  DE  LA  TOUR. 
(1853.) 

RULE. 

Refusal  or  inability  of  one  party  to  perform  his  part  of 
the  contract  discharges  the  other  from  further  responsi- 
bility, and  entitles  him  to  sue  for  damages  at  once. 

Hochster  v.  De  La  Tour. 

22  L.  J.  Q.  B.  455-460  (s.  C.  2  El.  &  Bl.  678  ;  17  ,Jur.  972). 

Contract  —  Breach  before  Time  for  Performance.  —  Immediate  Right  of  Action. 

[455]  Declaration,  that  in  consideration  that  the  plaintiff  would  agree  to  enter 
the  service  of  the  defendant  as  a  courier,  on  the  1st  of  June,  1852,  and  to 
serve  the  defendant  in  that  capacity,  and  travel  with  him  as  a  courier,  for  three 
ujouths  certain,  from  the  said  1st  of  June,  for  certain  monthly  wages, the  defend- 
ant agreed  to  employ  the  plaintiff  as  courier  on  and  from  the  said  1st  of  June  for 
three  months  certain,  to  travel  with  him  on  the  Continent,  and  to  start  with  the 
plaintiff  on  such  travels  on  the  said  day,  and  to  pay  the  plaintiff  during  such 
employment  the  said  monthly  wages.  Averment  of  an  agreement  to  the  said 
terms  on  the  part  of  the  plaintiff,  and  of  his  readiness  and  willingness  to  enter 
upon  the  said  employment  and  to  perform  the  said  agreement.  Breach,  that 
the  defendant,  before  the  said  Ist  of  June,  wludly  refused  to  employ  the  jilaiutiff 
in  the  capacity  and  for  the  purpose  aforesaid,  on  or  from  the  said  1st  of  June  or 
any  other  time,  and  wholly  discharged  the  plaintiff  from  his  said  agreement  and 
from  the  performance  of  the  same,  and  from  being  ready  and  willing  to  perform 
the  same;  and  the  defendant  wholly  broke  and  put  an  end  to  his  promise  and 
engagement :  —  Held,  in  arrest  of  judgment,  that,  after  the  refusal  by  the 
defendant  to  employ,  the  plaintiff  was  entitled  to  bring  an  action  immediately 
and  was  not  bound  to  wait  until  after  the  day  agreed  upon  for  the  commence- 
ment of  performance  had  arrived. 

In  assessing  damages  in  such  a  case  the  jury  are  justified  in  looking  at  all  that 
had  happened  or  was  likely  to  happen  down  to  the  day  of  trial,  to  increase  or 
mitigate  the  plaintiff's  loss. 

The  action  in  this  case  was  commenced  on  the  22nd  of  May, 
1852.  The  declaration  stated  that  heretofore,  to  wit,  on  the  12t]i 
of  April,  1852,  in  consideration  that  the  plaintifif,  at  the  request  of 
the  defendant,  would  agree  with  the  defendant  to  enter  into  the 
service  and  employ  of  the  defendant,  in  the  capacity  of  a  courier, 
on  a  certain  day  then  to  come,  to  wit.  on  the  1st  of  June,  1852, 
and  to  serve  the  defendant  in  that  capacity,  and  travel  with  him 
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on  the  continent  of  Europe  as  a  courier,  for  three  months  certain, 
from  the  day  and  year  last  aforesaid,  and  to  be  ready  to  start  with 
the  defendant  on  such  travels  on  the  day  and  year  last  aforesaid, 
at  and  for  certain  wages  or  salary,  to  wit,  at  and  after  the  rate  of  £10 
for  each  and  every  month  of  such  service,  to  be  therefor  paid  by 
the  defendant  to  the  plaintiff,  the  defendant  then  agreed  wdth  the 
plaintiff  and  then  promised  him  that  he,  the  defendant,  would 
■engage  and  employ  the  plaintiff  in  the  capacity  of  a  courier  ou 
«nd  from  the  said  1st  of  June,  1852,  for  three  months  from  the 
day  and  year  last  aforesaid,  to  travel  with  the  defendant  on  the 
continent  of  Europe  as  a  courier,  and  to  start  on  such  travels  with 
the  plaintiff  on  the  day  and  year  last  aforesaid,  and  to  pay  to  the 
plaintiff,  during  the  continuance  of  such  service  and  employment, 
for  the  same,  the  said  wages  or  salary  of  £10  for  each  and  every 
month  of  such  service;  and  the  plaintiff  avers  that  he,  confiding  in 
the  said  agreement  and  promise  of  the  defendant,  did  then,  to  wit, 
on  the  day  and  year  last  aforesaid,  agree  with  the  defendant  to 
enter  into  the  service  and  employ  of  the  defendant  in  the  capacity 
aforesaid  on  the  1st  of  June,  1852,  and  to  serve  the  defendant  in 
that  capacity,  and  to  travel  with  him  on  the  continent  of  Europe 
as  a  courier,  for  three  months  certain,  from  the  day  and 
year  last  aforesaid,*  and  to  be  ready  to  start  with  the  de-  [*456] 
fendant  on  such  travels  on  the  day  and  year»last  aforesaid, 
at  and  for  the  wages  and  salary  last  aforesaid.  That  from  the  time 
of  the  making  of  the  aforesaid  agreement  and  of  the  said  promise 
of  tlie  defendant  until  the  time  when  the  defendant  wrongfully 
refused  to  perform  and  broke  his  said  promise,  and  absolved, 
exonerated,  and  discharged  the  plaintiff  from  the  performance  of 
his  agreement,  as  hereinafter  mentioned,  he,  the  plaintiff,  was 
always  ready  and  willing  to  enter  into  the  service  and  employ  of 
the  defendant  in  the  capacity  aforesaid,  on  the  day  aforesaid,  autl 
to  serve  the  defendant  in  that  capacity,  and  to  travel  with  him  en 
the  continent  of  Europe  as  a  courier,  for  three  months  certain  from 
the  day  and  year  last  aforesaid,  and  to  start  with  the  defendant  on 
the  day  and  year  last  aforesaid,  at  and  for  the  wages  and  salary  afore- 
said ;  and  the  plaintiff,  but  for  the  breach  by  the  defendant  of  his 
said  promise  as  hereinafter  mentioned,  would,  on  the  said  day,  have 
entered  into  the  said  service  and  employ  of  the  defendant  in  the 
capacity,  upon  the  terms,  and  for  the  time  aforesaid:  of  all  wliich 
said  several  premises  the  defendant  had  notice  and  knowledge ;  yet 
VOL.  VI.  —  37 
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tlie  defendant,  not  re^^arding  the  said  agreement  and  pKnnise,  after- 
wards, and  before  the  1st  of  June,  1852,  wrongfully  wholly  refused 
and  declined  to  engage  or  employ  the  defendant  in  the  capacity 
and  for  the  purpose  aforesaid,  on  or  from  the  1st  of  June,  1852,  for 
three  months,  or  on,  from,  or  for  any  other  time,  or  to  start  on 
such  travels  with  the  plaintiff'  on  the  day  and  year  last  aforesaid, 
or  in  any  manner  whatsoever  to  perform  or  fulfil  his  said  promise,, 
and  then  wrongfully  wholly  absolved,  exonerated,  and  discharged 
the  plaintiff  from  his  said  agreement,  and  from  the  performance  of 
the  same  agreement  on  his,  the  plaintiffs  part,  and  from  being 
ready  and  willing  to  perform  the  same  on  his,  the  plaintiff's  part ; 
and  the  defendant  then  wrongfully  wholly  broke,  put  an  end  to, 
and  determined  his  said  promise  and  engagement,  whereby,  &c.,  to 
the  plaintiffs  damage  of  £100. 

On  the  trial  before  Ekle,  J.,  at  the  sittings  in  London  in  Easter 
term  la^t,  a  verdict  was  found  for  the  plaintiff,  damages  X20.  In 
the  same  term  a  rule  w^as  obtained  to  arrest  the  judgment,  on  the 
ground  that  the  plaintiff'  could  not  treat  the  contract  as  broken 
before  the  1st  of  June,  1852,  and  therefore  that  the  present  action 
was  not  maintainable. 

Hannen  (June  10)  showed  cause.  — The  question  is,  w'hether  or 
not  a  contract,  the  performance  of  which  is  to  commence  from  a 
future  day,  can  before' that  day  be  put  an  end  to  by  the  conduct  of 
one  party  so  as  to  give  an  immediate  cause  of  action  for  the  breach 
of  it  to  the  other  party.  The  cases  of  Lcifjh  v.  Patcrson,  2  J.  B. 
Moore,  588,  and  Phillpotts  v.  Evans,  5  M.  &  W.  475  ;  9  L.  J.  (N.'  S.) 
Ex.  33,  cited  in  moving  for  the  rule,  were  all  commented  on  by  this 
Court  in  Cort  v.  The  Amhergate,  &c.  Bailicay  Co.,  20  L.  J.  Q.  B. 
460,  and  are  met  by  the  observations  in  that  case.  In  Bipley  v, 
jVClure,  4  Ex.  345;  18  L.  J.  Ex.  419,  Parke,  B.,  in  giving  judg- 
ment, says,  "  if  the  jury  had  been  told  that  a  refusal  before  the 
arrival  of  the  cargo  was  a  breach,  that  would  have  been  incorrect ;  " 
but  that  must  be  taken  with  the  qualification  that  there  may  be 
a  final  determination  before  the  day  for  performance  arrives.  It 
cannot  be  taken  generally.  In  the  case  of  a  contract  to  marry  on 
a  certain  day,  if  the  man  marries  another  woman  before  the  day, 
an  action  may  be  maintained  against  him  before  the  arrival  of  the 
day  fixed  for  the  performance  of  the  contract.  Short  v.  Stone,  8 
Q.  B.  358  ;  15  L.  J.  Q.  B.  143.  So  if  a  man  contracts  to  sell  an 
estate  on  a  certain  day,  and  he  conveys  the  estate  to  another  l)efor^^ 
the  day.     Lovelocl:  v.  FranUyn,  8  Q.  B.  371 ;  15  L.  J.  Q.  B.  146 
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[Lord  Campbell,  C.  J.  It  may  be  admitted  iluit  if  a  man  dis- 
able himself  from  performing  his  contract  at  the  day,  that  amounts 
to  an  immediate  breach.  In  such  a  case  there  is  no  loms  ponii- 
tentice ;  but  what  is  there  here  to  disable  the  defendant  from 
performing  his  contract  ?  ] 

Where  the  contract  is  such  as  to  require  preparation  for  its  per- 
formance, and  the  conduct  of  one  party  before  the  day  is 
such  as  reasonably  to  lead  the  other  party  *  to  think  there  [*457] 
is  no  use  making  such  preparation,  such  conduct  must  be 
considered  the  same  in  effect  as  if  the  party  had  disabled  himself 
from  performance.  There  should  be  readiness  and  willingness  to 
perform  down  to  the  time  of  actual  performance  ;  and  if  before  that 
there  is  such  retractation  as  to  warrant  the  other  party  in  acting 
upon  it,  that  is  sufhcient  to  support  an  action.  The  plain  expressed 
intention  to  break  a  contract  ought  to  have  the  same  effect  as  the 
failure  to  perform.  He  referred  also  to  Planche  v.  Colhurn,  8 
Bing.  14 ;  1  L.  J.  (N.  S.)  C.  P.  7  ;  No.  61,  p.  634;  Cutter  v.  Powell, 
6  T.  R.  320 ;  3  E.  E.  185  ;  No.  60,  p.  627,  and  Wild  v.  Harris,  18 
L.  J.  C.  P.  297. 

H.  Hill  and  Deighton,  contra.  In  Cort  v.  Tlie  Amhergate  Rail- 
way Company  the  question  arose  on  the  averment  of  readiness  and 
willingness,  and  the  action  was  not  brought  until  after  the  time 
for  the  delivery  of  the  goods.  Here  the  time  for  performance  had 
not  arrived. when  the  action  was  brought.  Wliat  is  alleged  in  the 
declaration  in  this  case  is  not  equivalent  to  legal  incapacity  on  the 
part  of  the  defendant,  as  in  Sliort  v.  Stone  and  Zovelocl-y.  Franliyn. 
Where  a  party  refuses  to  perform,  and  does  not  withdraw  such 
refusal,  that  is  evidence  of  a  continuing  refusal ;  but  still  the  other 
party  must  w^ait  until  the  day  for  performance  arrives  before  he 
can  sue  for  a  breach  of  the  contract ;  without  legal  incapacity 
there  can  be  no  breach  before.  Wherever  time  is  of  the  essence  of 
a  contract,  no  cause  of  action  can  arise  until  the  arrival  of  that 
time.  The  effect  of  the  contract  here  is,  that  the  defendant  would 
on  the'  1st  of  June  employ  the  plaintiff  or  put  him  in  tlie  same 
situation  as  regards  wages.  The  breach  of  a  contract  means  the 
neglect  to  do  sometliing  wliicli,  under  the  contract,  the  party  was 
bound  to  do  at  the  time.  The  defendant  was  not  to  be  called  upon 
to  do  anything  under  tlie  contract  until  the  1st  of  June  ;  and  how 
are  the  damages  to  be  fairly  ascertaineil  in  an  action  like  tlie 
present?     Suppose  the  defendant   had  made   u})  liis  mind  at   ilie 
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end  of  May  not  to  employ  the  plaintiff,  he  would  be  in  a  worse 
situation  than  by  a  refusal  made  earlier.  Cur.  adv.  vvM. 

The  judgment  of  the  Court  ^  was  delivered  by  — 
Lord  Campbell,  C.  J.  On  this  motion  in  arrest  of  judgment 
the  question  arises  whether,  if  there  be  an  agreement  between  A. 
and  B.,  whereby  B.  engages  to  employ  A.  on  and  from  a  future  day, 
for  a  given  period  of  time,  to  travel  with  him  into  a  foreign  country 
as  a  courier,  and  to  start  with  him  in  that  capacity  on  that  day,  A. 
being  to  receive  a  monthly  salary  during  the  continuance  of  such 
service,  B.  may,  before  the  day,  refuse  to  perform  the  agreement 
and  break  and  renounce  it,  so  as  to  entitle  A.,  before  the  day,  to 
commence  an  action  against  B.  to  recover  damages  for  breach  of 
the  agreement ;  A.  having  been  ready  and  willing  to  perform  it  till 
it  was  broken  and  renounced  by  B.  The  defendant's  counsel  very 
powerfully  contended  that  if  the  plaintiff  was  not  contented  to 
dissolve  the  contract  and  to  abandon  all  remedy  upon  it,  he  was 
bound  to  remain  ready  and  willing  to  perform  it  till  the  day  when 
the  actual  employment  as  courier  in  the  service  of  the  defendant 
was  to  begin,  and  that  there  could  be  no  breach  of  the  agreement 
before  that  day  to  give  a  right  of  action.  But  it  cannot  be  laid 
down  as  a  universal  rule  that  where,  by  agreement,  an  act  is  to  be 
done  on  a  future  day,  no  action  can  be  brought  for  a  1)reach  of  the 
agreement  till  the  day  for  doing  the  act  lias  arrived.  If  a  man 
promises  to  marry  a  woman  on  a  future  day,  and  before  that  day 
marries  another  woman,  he  is  instantly  liable  to  an  action  for 
breach  of  promise  of  marriage.  Short  v.  Stone.  If  a  man  contracts 
to  execute  a  lease  on  and  from  a  future  day  for  a  certain  term, 
and  before  that  day  executes  a  lease  to  another  for  the  same  term, 
he  may  be  immediately  sued  for  breaking  the  contract.  Ford  v. 
Tiley,  6  B.  &  C.  325 ;  5  L.  J.  K.  B.  169.  So  if  a  man  contracts  to  sell 
and  deliver  specific  goods  on  a  future  day,  and  before  the  day  he 
sells  and  delivers  them  to  another,  he  is  immediately  liable  to  an 
action  at  the  suit  of  the  person  with  whom  he  first  con- 
[*458]  tracted  to  sell  and  deliver  *  them.  Bowdell  v.  Parsons,  10 
East,  359.  One  reason  alleged  in  support  of  such  an  action 
is,  that  the  defendant  has,  before  the  day,  rendered  it  impossible  for 
him  to  perform  the  contract  at  the  day ;  but  this  does  not  necessarily 
follow,  for  prior  to  the  day  fixed  for  doing  the  act,  the  first  wife 
1  Lord  Campbell,  C.  J.,  Coleridge,  J.,  Erle.J.,  and  Ckompton,  J. 
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may  have  died ;  a  surrender  of  the  lease  executed  might  be  obtained ; 
and  the  defendant  might  have  repurchased  the  goods,  so  as  to  be  in 
a  situation  to  sell  and  deliver  them  to  the  plaintiff.  Another  reason 
may  be,  that  when  there  is  a  contract  to  do  an  act  on  a  future  day, 
there  is  a  relation  constituted  between  the  parties  in  the  mean  time 
by  the  contract,  and  that  tbey  impliedly  promise  that  in  the  mean 
time  neither  will  do  anything  to  the  prejudice  of  the  other  incon- 
sistent with  that  relation.  As  an  example  :  a  man  and  woman 
engaged  to  marry  are  affianced  to  one  another  during  the  period 
between  the  time  of  the  engagement  and  the  celebration  of  the 
marriage.  In  this  very  case  of  traveller  and  courier,  from  the  day 
of  the  hiring  till  the  day  when  the  employment  was  to  begin,  they 
were  engaged  to  each  other,  and  it  seems  to  be  a  breach  of  an 
implied  contract  if  either  of  them  renounces  the  engagement.  This 
reasoning  seems  in  accordance  with  the  unanimous  decision  of  the 
Exchequer  Chamber  in  Em  mens  v.  Eldcrton,  6  C.  B.  160,^  which  we 
have  followed  in  subsequent  cases  in  this  Court.  The  declaration  in 
the  present  case,  in  alleging  a  breach,  states  a  great  deal  more  than 
a  passing  intention  on  the  part  of  the  defendant  which  he  may  re- 
pent of,  and  could  only  1)e  proved  by  evidence  that  he  had  utterly 
renounced  the  contract,  or  done  some  act  which  rendered  it  impossi- 
ble for  him  to  perform  it.  If  the  plaintiff  has  no  remedy  for  breach 
of  the  contract  unless  he  treats  the  contract  as  in  force,  and  acts 
upon  it  down  to  the  1st  of  June,  1852,  it  follows  that  till  then  he 
must  enter  into  no  employment  which  will  interfere  with  his  promise 
"  to  start  on  such  travels  with  the  plaintiff  on  that  day,"  and  that 
he  must  then  be  properly  equipped  in  all  respects  as  a  courier  for 
a  three  months'  tour  on  the  continent  of  Europe.  But  it  is  surely 
much  more  rational  and  more  for  the  benefit  of  both  parties  that 
after  the  renunciation  of  the  agreement  by  the  defendant,  the 
plaintiff  should  be  at  liberty  to  consider  himself  absolved  from  any 
future  performance  of  it,  retaining  his  right  to  sue  for  any  damage 
he  has  suffered  from  the  breach  of  it.  Thus,  instead  of  remaining 
idle  and  laying  out  money  in  preparations  which  must  be  useless, 
he  is  at  liberty  to  seek  service  under  another  employer,  wbieli 
would  "0  in  mitigation  of  the  damages  to  which  he  would  otherwise 
be  entitled  for  a  breach  of  the  contract.  It  seems  strange  that  the 
defendant,  after  renouncing  the  contract  and  absolutely  declaring 
that  he  will  never  act  under  it,  should  be  permitted  to  oljiect  thnt 

1  Affirmed  in  II.  L.  4  II.  L.  Cas.  624. 
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faith  is  given  to  his  assertion,  and  that  an  0})portunity  is  not  left 
to  him  of  changing  his  mind.  If  the  plaintiff  is  barred  of  any 
remedy  by  entering  into  an  engagement  inconsistent  with  starting 
as  a  courier  with  the  defendant  on  the  1st  of  June,  he  is  prejudiced 
by  putting  faith  in  the  defendant's  assertion ;  and  it  would  be  more 
consonant  with  principle,  if  the  defendant  were  precluded  from 
saying  that  he  had  not  broken  the  contract  when  he  declared  that 
he  entirely  renounced  it.  Suppose  that  the  defendant,  at  the  time 
of  his  renunciation,  had  embarked  on  a  voyage  for  Australia,  so  as 
to  render  it  physically  impossible  for  him  to  employ  the  ])laintiff 
as  a  courier  on  the  continent  of  Europe  in  the  months  of  June, 
July,  and  August,  1852,  according  to  decided  cases  the  action  might 
have  been  brought  before  the  1st  of  June;  but  the  renunciation 
may  have  been  founded  on  other  facts  to  be  given  in  evidence 
which  would  equally  have  rendered  the  defendant's  performance  of 
the  contract  impossible.  The  man  who  wrongfully  renounces  a 
contract  into  which  he  has  deliberately  entered,  cannot  justly  com- 
plain if  he  is  immediately  sued  for  a  compensation  in  damages  by 
the  man  whom  he  has  injured ;  and  it  seems  reasonable  to  allow  an 
option  to  the  injured  party  either  to  sue  immediately  or  to  wait  till 
the  time  when  the  act  was  to  be  done,  still  holding  it  as  prospectively 
l)inding  for  the  exercise  of  this  option,  which  may  be  advantageous 
to  the  innocent  party,  and  cannot  be  prejudicial  to  the  wrongdoer. 

An  argument  against  the  action  before  the  1st  of  June 
[*  459]  is  urged,  from  tlie  difficulty  of  calculating  the  *  damages  ; 

but  this  argument  is  equally  strong  against  an  action  before 
the  1st  of  September,  when  the  three  months  would  expire.  In 
either  case  the  jury,  in  assessing  the  damages,  would  be  justified  in 
looking  to  all  that  had  happened,  or  was  likely  to  happen,  to  increase 
or  mitigate  the  loss  of  the  plaintiff  down  to  the  day  of  trial. 

We  do  not  find  any  decision  contrary  to  the  view  we  are  taking 
of  this  case.  Leigli  v.  Patcrson  only  shows  that  upon  a  sale  of 
goods  to  be  delivered  at  a  certain  time,  if  the  vendor  before  the 
time  gives  information  to  the  vendee  that  he  cannot  deliver  them, 
having  sold  them,  the  vendee  may  calculate  the  damages  according 
to  the  state  of  the  market  when  they  ought  to  have  been  delivered. 
If  this  was  a  sale  of  specific  goods,  the  action,  according  to  BowdeU 
V.  Parsons,  might  have  been  brought  before  that  time,  as  soon  as 
the  vendor  had  sold  and  delivered  them  to  another.  Phillpotts  v. 
Evans  was  a  similar  case,  and  the  only  question  there  was  as  to 
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the  mode  of  calculating  the  damages  on  a  breach  of  contract  for 
the  sale  and  delivery  of  wheat,  the  Court  very  properly  holding 
that  the  plaintiff  was  entitled  to  damages  according  to  the  state  of 
the  market  when  the  wheat  was  to  be  delivered,  the  Court  pro- 
fessing to  proceed  upon  the  rule  laid  down  in  Startup  v.  Co7'tazzi, 
2  Cr.  M.  &  E.  165  ;  4  L.  J.  (N.  S.)  Ex.  218,  where  no  question  arose 
as  to  the  right  to  bring  an  action  before  the  stipulated  day  of 
delivery,  on  a  renunciation  of  the  contract.  Parke,  B.,  whose 
dicta  are  entitled  to  very  great  weight,  certainly  does  say  in 
Phillpotts  v.  Evans,  with  reference  to  the  notice  by  the  defendants 
that  they  would  not  accept  the  corn,  "  I  think  no  action  would 
then  have  lain  for  the  breach  of  the  contract,  but  that  the  plaintiffs 
were  bound  to  wait  until  the  time  arrived  for  delivery  of  the 
wheat,  to  see  whether  the  defendant  would  then  receive  it."  But 
the  learned  Judge  might  suppose  that  the  notice  did  not  amount 
to  a  renunciation  of  the  contract;  and  if  he  thought  that  after 
such  a  renunciation  the  plaintiffs  were  bound  to  proceed  with  the 
performance  of  the  contract  on  their  part,  and  to  incur  expense 
and  loss  in  tendering  the  wheat  before  they  could  have  any  remedy 
on  the  contract,  we  cannot  agree  with  1dm.  In  RipUij  v.  JWChire 
it  is  said,  that  under  a  contract  for  the  sale  and  delivery  of  goods, 
a  refusal  to  receive  them  at  any  time  before  they  ought  to  be 
tlelivered,  was  not  necessarily  a  breach  of  the  contract,  but  the 
Court  intimated  no  opinion  upon  the  question  whether,  there  being 
a  contract  to  do  an  act  at  a  future  day,  if  one  party  before  tlie  day 
renounces  the  contract,  the  other,  therefore,  has  a  remedy  for  the 
breach  of  the  contract ;  and  they  held  that  a  refusal  by  one  party 
before  the  day  when  the  act  is  to  be  done,  if  unretracted,  would  be 
evidence  of  a  continual  refusal  down  to  and  inclusive  of  the  time 
when  the  act  was  to  be  done.  The  only  other  case  cited  in  the 
argument  which  we  think  it  necessary  to  notice,  is  Planch-'  v. 
Colburn,  which  appears  to  be  an  authority  for  the  plaintiff.  There 
the  defendant  had  engaged  the  plaintiff  to  write  a  treatise  for  a 
periodical  publication.  The  plaintiff  commenced  the  composition 
of  the  treatise,  but  before  he  had  completed  it,  and  before  the  time 
when  in  the  course  of  conducting  the  publication  it  would  have 
appeared  in  print,  the  publication  was  abandoned.  The  plaintiff 
thereupon,  without  completing  the  treatise,  brought  an  action  for 
breach  of  contract.  Objectipn  was  made  that  the  plaintiff  could 
not  recover  on  the  special  contract  for  want  of  having  completed, 
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tendered,  and  delivered  the  treatise  according  to  the  contract. 
TiNDAL,  C.  J.,  said,  "  The  fact  was  that  the  defendants  not  only 
suspended  but  actually  put  an  end  to  The  Juvenile  Library ;  they 
had  broken  the  contract  with  the  plamtiff."  The  declaration  con- 
tained counts  for  work  and  labour ;  but  the  plaintiff  appears  ta 
have  retained  his  verdict  on  the  counts  framed  on  the  special 
contract,  thus  showing  that,  in  the  opinion  of  the  Court,  the  plain- 
tiff might  treat  the  renunciation  of  the  contract  by  the  defendants 
as  a  breach,  and  maintain  an  action  for  that  breach,  without  con- 
sidering that  it  remained  in  force  so  as  to  bind  him  to  perform  his 
part  of  it  before  bringing  an  action  for  the  breach  of  it.  If  it 
should  be  held  that  upon  a  contract  to  do  an  act  upon  a  future 

day,  renunciation  of  the  contract  by  one  party  dispenses- 
[*  460]  with  a  *  condition  to  be  performed  in  the  mean  time  by 

the  other,  there  seems  no  reason  for  requiring  that  other 
to  wait  till  the  day  arrives  before  seeking  his  lemedy  by  action; 
and  the  only  ground  on  which  the  condition  can  be  dispensed 
with  seems  to  be  the  renunciation,  which  may  be  treated  as  a 
breach  of  the  contract.  Upon  the  whole,  we  think  that  the  dec- 
laration in  this  case  is  sufficient.  It  gives  us  great  satisfaction  to 
reflect  that,  the  question  being  on  the  record,  our  opinion  may  be- 
reviewed  in  a  court  of  error.     In  the  mean  time  we  must  give 

Judgment  for  the  plaintiff. 

ENGLISH   NOTES. 

The  rule  in  the  principal  case  is  further  exemplified  in  The  Danvhe 
and  Black  Sea  Railway,  &c.  Co.  v,  Xenos  (1862),  H  C.  B.  (X.  S.) 
152,  31  L.  J.  C.  P.  84,  5  L.  T.  527  (affirmed  on  appeal  in  Ex- 
chequer Chamber,  13  C.  B.  (N.  S.)  825,  31  L.  J.  C.  P.  284,  10  W.  Pv. 
320).  There  a  contract  was  made  on  the  9th  of  July  by  the  agents  of 
A.  and  B.  for  the  carriage  of  A.'s  goods  by  B.'s  vessels  from  London  to 
Kustendjie;  the  shipment  of  such  goods  was  to  commence  on  the  1st  of 
August.  On  the  21st  July,  B.  denied  the  authority  of  his  agent  to 
make  the  contract,  whereupon  A.'s  attorney  gave  B.  a  written  formal 
notice  that  A,  was  read}'^  to  perform  his  part  of  the  contract,  and  that 
he  would  hold  B.  responsible  if  he  refused  to  perform  his  part.  In 
reply  to  this,  B.  wrote  dein-ing  the  existence  of  such  contract,  and  ten- 
dering another  contract  for  the  acceptance  of  A.  Tliis  was  rejected  on 
the  24th  of  July.  On  the  1st  of  August,  B.  informed  A.  that  he  was 
read}'  to  receive  the  goods  on  board  his  vessel:  but  A.,  who  had  '\\\  the 
mean  time  negotiated  with  C.  for  the  reception  of  the  goods  on  board  C.'s 
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vessel,  declined  to  ship  the  goods  with  B.  It  was  held,  that  there  had 
teen  an  express  renunciation  of  the  contract  by  B. ;  and  that  upon  the 
above  facts  A.  was  entitled  to  sue  B.  for  breach  of  contract. 

In  Burtonv.  Pinkerton  (1867),  L.  R.,  2  Ex.  340,  36  L.  J.  Ex.  137,  17 
L.  T.  15,  the  defendant,  captain  of  a  ship  called  The  TAawes,^  engaged  the 
]ilaintiff  as  one  of  the  crew  for  a  voyage.  In  the  course  of  the  voyage,  it 
was  disclosed  that  the  ship  was  employed  in  the  service  of  the  Peruvian 
Government  who  were  at  war  with  Spain.  It  was  held  that  this  was  a 
different  service  from  that  contracted  for;  and  that  the  plaintiff  on  dis< 
covering  the  true  nature  of  the  service  was  entitled  to  renounce  the  ser- 
vice, and  sue  the  captain  for  damages  as  for  breach  of  contract.  The 
.same  principle  was  acted  on  in  a  very  similar  case  of  O'Niel  v.  Arm- 
strong  (Q.  B.  D.  23  May,  1895),  64  L.  J.  Q.  B.  552,  99  L.T.  113,  an 
action  b}'  an  Englishman  who  was  engaged  for  the  service  of  the  Japanese 
Government,  not  knowing  (though  his  employer  did)  that  war  had 
broken  out  between  Japan  and  China,  and  that  his  engaging  in  the 
service  was  a  breach  of  the  Foreign  Enlistment  Act. 

So  where  the  defendant  contracted  to  deliver  to  the  plaintiff  a  certain 
quantity  of  iron,  and  before  the  time  of  delivery  repudiated  the  con- 
tract, the  plaintiff  was  held  entitled  to  recover.  Brovjn  v.  Mailer 
<1872),  L.  R.,  7  Ex.  319,  41  L.  J.  Ex.  214,  27  L.  T.  272,  21  W.  R. 
18.  In  Frost  v.  Knight  (1872),  L.  R.,  7  Ex.  711,  41  L.  J.  Ex.  78, 
the  defendant  promised  to  marry  the  plaintiff  after  his  father's  death, 
and  married  another  while  the  father  was  alive.  The  plaintiff  was  held 
entitled,  although  the  father  still  lived,  to  succeed  in  an  action  for 
breach  of  promise.  The  principal  case  was  also  followed  in  Synge  v. 
Sgnge  (1894),  1894,  1  Q.  B.  466,  63  L.  J.  Q.  B.  202,  70  L.  T.  221, 
42  W.  R.  309 

The  rule  in  the  principal  case  is  subject  to  two  restrictions. 

First,  that  the  plaintiff  must  have  treated  the  defendant's  refusal  to 
])erform  his  [)art  as  breach  of  the  contract.  If  he  persisted  in  seeking 
performance  of  it,  and  the  contract  is  rendered  im])ossible  of  perform- 
ance before  the  appointed  day,  his  action  must  fail.  Amry  v.  Bovden 
(1857).  6  El.  &  Bl.  953,  26  L.  J.  Q.  B.  3.  There  a  charter-party  be- 
tween two  British  subjects  stated  that  it  was  agreed  that  the  plaintiff's 
(a  British)  ship  should  proceed  to  and  load  a  cargo  from  the  defendant 
at  Odessa,  forty-five  running  days  being  allowed  for  loading  and  unload- 
ing. The  ship  arrived  at  Odessa  on  the  11th  of  jVEarch,  but  the  de- 
fendant's agent  refused  to  load  a  cargo.  The  master,  however,  persisted 
in  asking  for  a  cargo  until,  on  the  1st  of  April,  it  became  known  that 
a  war  had  been  declared  between  Russia  and  England.  It  was  held 
that  the  plaintiff  was  not  entitled  to  recover  damages  as  for  broach  of 
the  contract.     A  similar  case  was  Reid  v.  Hosklns  (1857),  6  El.  >S;  r>l. 
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053,  26  L.  J.  Q.  P>.  5.  Avert/  v.  BoivLlen  was  confirmed  in  Banv'uh  v. 
liHha  (1857),  2  C.  B.  (N.  S.)  563,  26  L.  J.  C.  P.  280.  There  by  a  char- 
ter-party the  ship  of  the  plaintiffs  (British  subjects)  was  to  proceed  to 
Odessa,  and  after  the  discharge  of  her  outward  cargo  was  to  load  from 
the  factors  of»the  defendants,  Russian  subjects,  a  full  cargo,  and  forty 
running  days  were  to  be  allowed.  The  vessel  arrived  at  Odessa  on  the 
11th  of  February,  and  discharged  her  cargo,  and  on  the  20th  the  master 
gave  notice  to  the  defendants  that  the  ship  was  ready  to  receive  the 
cargo.  Before  that  time,  and  in  answer  to  the  notice  and  subsequently, 
the  defendants  said  that  they  had  ceded  the  charter-pa'rty  to  K.,  who 
would  provide  a  cargo.  K.,  however,  refused  t(»  deliver  a  cargo.  War 
broke  out  between  Russia  and  England  and  rendered  the  performance 
of  the  contract  impossible.  It  was  held  on  the  above  facts  that  the 
jilaintiff  could  not  recover. 

Secondly.  The  refusal  to  perform  must  be  of  the  whole  contract  or 
of  a  covenant  going  to  the  whole  consideration.  F(ir  instance,  a  tenant 
is  not  entitled  to  throw  up  the  lease  because  the  landlord  refuses  to  rebuild 
the  premises  at  the  end  of  four  years  according  to  a  covenant  in  the  lease. 
Johnstone  v.  MiUiiuj  (1886),  16  Q.  B.  D.  460,  55  L.  J.  Q.  B.  162,  54 
L.  T.  629,  34  W.  R.  238. 

AMERICAN  NOTES. 

The  principal  case  is  cited  w'ith  approval  by  Lawson  on  Contracts,  §  440, 
and  supported  by  citations  from  several  States,  including  Howard  v.  Daly,  61 
Xew  York,  362  ;  19  Am.  Kep.  285  {phiter)  ;  Ferris  v.  Spooner,  102  New  York, 
10  ;  James  v.  Adams,  10  West  Virginia,  267  ;  the  last  two  citing  the  principal 
case;  McCormick  v.  Basal,  46  Iowa,  235;  Chamber  of  Commerce  v.  Sollitt,  43 
Illinois,  519:  citing  the  principal  case  :  Plait  v.  Brand,  26  Michigan,  175;  and 
see  Holloway  v.  Griffith,  32  Iowa,  409  ;  7  Am.  Rep.  208  (breach  of  promise 
of  marriage);  Dugan  v.  Anderson,  36  Maryland,  567 ;  11  Am.  Rep.  509; 
Kadish  V.  Younc/,  108  Illinois,  170,  the  last  two  citing  the  principal  case. 

In  Burtis  v.  Thompson,  42  New  York,  240  ;  1  Am.  Rep.  516,  the  parties  had 
contracted  to  intermarry  "  in  the  fall ;  "  in  October  the  defendant  expressly 
refused  to  marry  the  plaintiff  at  any  time  ;  an  action  for  the  breach  brought 
on  the  25th  of  October  was  sustained.  One  Judge  put  the  decision  on  the 
ground  that  the  contract  to  marry  '-in the  fall  "  was  already  broken.  Another 
put  it  on  the  broader  ground  that  the  express  refusal  excused  the  plaintiff  from 
waiting  through  the  fall,  and  on  the  ground  that  the  damage  had  already 
occurred,  citing  Hochster  v.  De  La  Tnrtr.  and  remarking  :  '•  While  not  fully  pre- 
pared to  concur  in  this  case  without  further  consideration,  yet  the  reasoning 
of  the  learned  Judge,  when  applied  to  the  facts  of  the  present  case,  clearly 
shows  the  correctness  of  the  charge  upon  tlie  point  under  consideration." 

In  Holloway  v.  Griffith,  supra,  the  Court  said  :  "  Strictly  and  technically  speak- 
ing, there  can  be  no  breach  of  contract  until  the  time  for  performance  has 
arrived,  and  yet  this  Court  has  recognized  it  as  '  a  well-settled  rule  of  law,  that 
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if  before  the  time  of  performing  the  contract  airives  tiie  promisor  expressly 
renounces  tlie  contract,  the  promisee  may  treat  this  as  a  bi-each  of  said  con- 
tract, and  may  maintain  an  action  in  re.spect  thereof.'  Crahtree  v.  Messer- 
smith,  19  Iowa,  179,  and  cases  cited."  The  Court  disapprove  Front  v.  Knight, 
L.  R.,  5  Ex.  322,  and  conchide  that  this  rule  is  "  sound  and  just,  and  too  ■well 
settled  to  be  now  called  in  question." 

In  Du(jan  v.  Anderso)/,  supra,  the  decision  was  that  where  one  entered 
service  as  a  clerk  for  a  specified  time,  and  w  as  wrongfully  discharged  before 
the  expiration  of  that  time,  he  might  sue  for  the  breach  at  once.  The  Court 
cite  the  principal  case  and  Frost  v.  Knight,  and  observes :  "It  may  be  doubted 
whether  the  controversy  is  yet  ended,  and  the  law  of  England  in  respect  thereto 
finally  settled."  They  distinguish  the  principal  case  on  the  ground  that  in  it 
the  performance  of  the  act  contracted  for  was  not  to  begin  until  a  future  time, 
while  in  tlie  case  at  bar  the  performance  was  already  begun  and  further  per- 
formance was  refused.     On  the  doctrine  of  the  principal  case  they  observed  : 

"  The  principle  of  this  decision  in  cases  to  which  it  has  been  held  appli- 
cable, is,  that  there  is  a  breach  of  the  contract  when  the  promisor  repudiates 
it  and  declares  that  he  will  no  longer  be  bound  by  it.  It  is  said  the  promisee 
has  ail  inchoate  right  to  the  performance  of  the  bargain  which  becomes  com- 
plete when  the  time  for  performance  has  arrived.  In  the  mean  time  he  has  a 
right  to  have  the  contract  kept  open  as  a  subsisting  and  effective  contract. 
Its  unimpaired  and  unimpeached  efficacy  may  be  essential  to  his  interests. 
His  rights  acquired  under  it  may  be  dealt  with  in  various  ways  for  his  benefit 
and  advantage.  Of  all  such  advantages  the  repudiation  of  the  contract  by 
the  other  party,  and  the  announcement  that  it  will  never  be  fulfilled,  must  of 
course  deprive  him.  It  is  therefore  quite  right  to  hold  that  such  an  announce- 
ment amounts  to  a  violation  of  the  contract  in  omnibus,  and  that  upon  it  the 
promisee,  if  so  minded,  may  at  once  treat  it  as  a  breach  of  the  entire  contract 
and  bring  his  action  accordingly.  The  contract  having  been  thus  broken  by 
the  promisor,  and  treated  as  broken  by  the  promisee,  performance  at  the 
appointed  time  becomes  excluded,  and  the  breach,  by  reason  of  the  future 
non-performance,  becomes  virtually  involved  in  the  action  as  one  of  the  con- 
sequences of  the  repudiation  of  the  contract ;  and  the  eventual  non-per- 
formance may  therefore  by  anticipation  be  treated  as  a  cau.se  of  action,  and 
damages  be  assessed  and  recovered  in  respect  to  it.  though  the  time  for  the 
performance  may  yet  be  remote.  It  is  obvious  that  such  a  course  must  lead 
to  the  convenience  of  both  parties,  and  though  decisions  ought  not  to  be 
founded  on  grounds  of  convenience  alone,  yet  they  tend  strongly  to  support 
the  view  that  such  an  action  ought  to  be  admitted  and  upheld.  By  acting  on 
such  a  notice  of  tlie  intention  of  tlie  jiromisor,  the  2ironiisee  may  in  many 
cases  avert,  or  at  all  events  materially  lessen  the  injurious  effects  which  wouM 
otherwise  flow  from  the  non-fulfilment  of  (he  contract ;  and  in  assessing  the 
damages  for  breach  of  perfonuance,  a  jury  will  of  course  take  into  account 
whatever  the  plaintiff  has  done  or  has  had  the  means  of  doing,  and  as  a  i>ru- 
dent  man.  ought  by  reason  to  have  done,  whereby  his  loss  lias  been,  or  would 
liave  V)een,  diminished." 

In    J)in/fle>/  v.   Oler,  11   Federal   Reporter,  o72,  where    the   defendant    Ii.'k' 


588  CONTRACT. 


No.  62.  — Hochster  v.  De  La  Tour.  —  Notes. 


refused  to  perform  a  contract  to  deliver  ice  at  a  certain  price  "  while  the 
river  is  open,"  it  was  held  that  the  plaintiff  might  sue  before  the  closing  of 
tlie  river,  and  the  principal  case  and  Frost  v.  Knight,  were  cited  and  approved ; 
LowKLL,  Circuit  .Judge,  observing :  "  I'hese  cases  seem  to  me  to  be  founded 
in  good  sense,  and  to  rest  on  strong  gromids  of  convenience,  however  difficult 
it  may  be  to  reconcile  them  with  the  strictest  logic."  "  An  able  argument  has 
been  made  against  this  doctrine  by  a  jurist  whose  comparatively  early  deatli 
was  a  great  loss  to  the  cause  of  jurisprudence.  Daniels  v.  Newton,  114  Mass. 
58U.  I  appreciate  Judge  Wells'  argument,  but  he  makes  an  admission  which 
very  much  impairs  its  force;"  referring  to  his  admission  that  the  promisor's 
renunciation  would  excuse  the  other  party  from  performance  on  his  part,  and 
estop  the  promisor  from  subsequently  seeking  to  compel  performance,  although 
it  woidd  not  authorize  the  other  party  to  sue  until  the  expiration  of  the  speci- 
fied time. 

Parsons  (2  Contracts,  bottom  p.  781)  says:  "It  might  however  seem  more 
reasonable  to  permit  such  an  action  only  where  the  capacity  of  the  promisor 
could  not  be  restored  before  the  day,  or  the  promisee  had  received  a  present 
injury  from  the  act  of  the  promisor."  Quoting  at  great  length  from  the  prin- 
cipal case  he  concludes :  "  The  doctrine  generally  prevails,  tliough  the  reason- 
ing on  which  it  is  based  is  not  wholly  satisfactory,  that  upon  an  absolute 
repudiation  of  the  contract,  a  party  may  sue  though  the  time  for  his  per- 
formance under  the  contract  has  not  yet  arrived." 

The  doctrine  in  question  has  been  denied  in  Daniels  v.  Newton,  114  Massa- 
chusetts, o3U ;  19  Am.  Rep.  384,  a  case  of  an  agreement  to  pinchase  land 
within  a  specified  time,  and  an  absolute  refusal  ever  to  purchase.  The  Court 
disapproved  (or  at  least  denied  the  applicability  of)  the  principal  case  and 
Frost  V.  Knight.  The  Court  observe :  "  Until  the  time  comes  when  by  the 
terms  of  the  agreement  he  is  or  n)ight  be  entitled  to  its  performance,  he  can 
suffer  no  injury  or  deprivation  which  can  form  a  ground  of  damages.  There 
is  neither  violation  of  right  nor  loss  upon  which  to  found  an  action.  The 
true  rule  seems  to  be  that  in  order  to  charge  one  in  damages  for  breach  of  an 
executory  personal  contract,  the  other  party  must  sliow  a  refiisal  or  neglect  to 
perform  at  a  time  when  and  under  conditions  such  that  he  is  or  might  be 
entitled  to  require  performance.  Such  undoubtedly  was  the  interpretation  of 
the  common  law  in  all  the  earlier  "  (English)  "  decisions."  Then  follows  a 
very  extensive  and  learned  review  of  the  English  cases,  and  the  Court  con- 
clude :  "  We  have  no  occasion  now  to  determine  what  may  be  the  rule  where 
the  contract  may  be  fairly  interpreted  as  establishing  between  the  parties  a 
present  relation  of  mutual  obligations  "  (as  "a  promise  to  marry,  or  to  employ 
in  a  special  capacity,  at  a  future  time  "),  "  because  we  are  of  opinion  that  r.o 
such  implied  obligations  can  be  engrafted  upon  the  contract  in  the  present 
case.  It  simply  binds  the  defendants  to  receive  a  deed  of  real  estate  and  jiay 
or  secure  the  pin-chase-money ;  and  its  written  provisions,  by  which  alone 
their  obligations  are  to  be  ascertained,  allow  them  thirty  days  at  least  within 
which  to  fulfil  their  agTeement." 

The  refusal  to  perform,  in  order  to  justify  action  before  the  expiration  of 
the  appointed  time,  must  be  distinct,  unequivocal,  and  absolute.     Smoot's  case, 
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15  Wallace  (U.  S.  Supr.  Ct.),  3U ;  Dingley  v.  Oler,  117  United  States,  503.  In 
the  latter  case  the  Coui't  said  the  doctrine  of  the  principal  case  "  has  never 
been  applied  in  this  Court." 

In  Neic  England  M.  F.  Ins.  Co.  v.  Butler,  84  Maine,  451,  it  was  held  that 
the  plaintiff's  vote  that  if  the  assessments  made  upon  its  premium  notes 
should  not  be  punctually  paid,  the  insurances  previously  made  should  be 
suspended,  will  not  absolve  the  insm-ed  from  liability  on  such  notes,  unless 
when  first  apprised  of  it  he  notify  the  company  of  his  a.s.sent.  The  Court 
said  :  "  A  mere  declaration  by  a  party  that  he  will  not  do  a  future  act,  which 
it  has  not  and  may  not  become  his  duty  to  perform,  or  a  mere  denial,  that 
upon  a  future  contingency  the  other  party  shall  not  {sic)  have  any  benefit  from 
the  contract,  is  not  such  a  violation  of  it,  as  will,  without  the  assent  of  the 
other,  destroy  its  efficacy.  The  defendants  might,  as  the  argument  for  them 
alleges,  have  a  right  to  '  take  them  at  their  word,'  if  they  had  notified  them  that 
they  consented  that  the  policy  should  terminate  upon  the  conditions  named 
in  their  votes." 


No.  53.  — DOUGLAS   v.   PATEICK. 
(1790.) 

No.  54— FINCH   v.   BEOOK. 

(1834.) 

EULE. 

Tender  of  payment  determines  the  legal  liability  of  the 
person  making  it,  and  entitles  him  on  pleading  the  tender 
(and  on  payment  of  the  sum  into  Court)  to  have  judgment 
in  an  action  subsequently  brought  against  him  for  pay- 
ment. Tender  is  an  unconditional  offer  of  payment,  con- 
sisting in  the  actual  production,  in  current  coin  of  the 
realm,  of  a  sum  not  less  than  the  amount  due. 

Douglas,  and  Phillis,  his  Wife,  and  two  others  v.  Patrick. 

3  T.  R.  68.3-68.5  (s   c.  1  R.  R.  793). 


Tender.  —  Plea  to  Action  on  Cnntrnct. 


If 


A.,  B.,  and  C.  have  n  joint  (leniand.   and   (\  h:\f.   ;i   sopnnite  do-    [  6S.31 
maud   on    D.,  and  D-  offers  A.  to  pay   liim    liotli    tlu^   debts  ;  whifli   .\. 
refuses  without  objecting  to  the  form  of  the  tender  on  account  of  his  beini; 
entitled  only  to  the  joint  demand;  D.  may  plead  this  tender  in  bar  of  siu  action 
on  the  joint  demand,  and  should  state  it  as  a  tender  to  A.,  B.,  aud  C. 
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The  plaintiffs  declared  for  goods  sold  by  Douglas's  wife,  and  the 
two  other  plaintiffs,  to  the  amount  of  £-40,  before  the  marriage  of 
Douglas. 

Plea.  Non-assumpsit  as  to  all  but  £7  12s.  10(7.,  and  as  to  that 
sum  that  the  defendant  ottered  to  pay  it  to  one  of  the  plaintiff's  on 
account  of  himself  and  the  others,  but  he  refused  to  receive  it,  and 
discharged  the  defendant  from  making  a  tender. 

Replication  stated,  by  way  of  inducement,  that  the  defendant 
was  also  indebted  <£!  5s.  to  another  of  the  plaintiffs  on  a  separate 
account,  and  that  he  offered  £8  6s.  6d.  in  discharge  of  the 
[*  684]  sums  *  mentioned  in  the  declaration,  and  of  the  said 
£1  5s.  Orf.  which  the  plaintiff  to  whom  the  offer  was  made 
refused  to  accept,  and  traversed  the  offer  of  £7  12s.  10'7.  in  manner 
and  form,  &c.  Defendant  tendered  an  isstte  on  the  traverse,  in 
which  the  plaintiff  joined. 

With  respect  to  the  offer  to  pay,  on  which;  the  questioo  arosev 
it  appeared  at  the  trial  that  the  defendant  went  the  first  time  to- 
lone  of  the  plaintiff's,  and  offered  £8  6s.  6(L  for  both  debts,  which 
the  other  refused  to  take  unless  the  defendant  would  pay  the 
"whole  sum  due  on  both  accounts.  The  defendant  went  a  second 
time  to  the  plaintiff'  Knowles,.  and  said  that  he  had  eight  guineas 
and  an  half  in  his  pocket,  which  he  had  brought  for  the  purpose 
of  satisfying  both  the  demands,  but  Kaowles  tben  told  him  that 
he  need  not  give  himself  the  trouble  of  offering  it,,  for  he  would 
not  take  it,  as  the  matter  was  then  in  the  hands  of  his  attairney. 
It  was  objected  at  the  trial  that,  as  the  offer  of  £7  12s.  lOc?.  was 
never  specifically  made,  the  plaintiffs  were  entitled  to-  recover;  and 
they  accordingly  obtained  a  verdict.  A  motion  having  been  made 
by  Mingay  to  set  aside  that  verdict,  and  to  gramt  a  new  trial, 

Erskine  and  Manley  now  showed  cause ;  contending  that  the 
evidence  did  not  support  the  tender  which  was  pleaded ;  for  the 
tender  proved  was  never  specifically  made  on  this  accoxmt,  but 
mixed  with  another  matter  not  included  in  the  present  demand. 
Notwithstanding  the  matter  stated  in  the  replication,  the  trav- 
erse, on  which  the  issue  was  taken,  was  only  on  the  offer  of  the 
£7  V2s.  lOd. 

Mingay  and  Walton,  contra,  were  stopped  by  the  Court. 
Lord  Kexyox,  C.  J.     It  struck  me  on   a  sudden  at    the  trial 
that,  as  the  use  of  pleading  is  to  reduce  the  matters  in  litigation 
to  a  single  point,  the  tender  made  should  have   been    properly 
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pleaded ;  and  that  a.s  the  tender  of  the  sum  pleaded-in  this  action 
was  accompanied  with  another  sum,  it  coukl  not  be  supported  ; 
but  on  consideration  I  am  clearly  of  opinion  that  it  was  a  good 
and  legal  tender.  Though  still  there  is  an  informality  in  pleading 
it;  it  should  have  been  pleaded  as  a  tender  to  all  the  plaintiffs, 
and  not  to  one  only.  It  is  no  objection  to  this  tender  that  the 
money  was  not  actually  produced,  because  what  was  said  by  one 
of  the  plaintiffs  superseded  the  necessity  of  it. 

AsHHURST,  J.     In  order  to  constitute  a  legal  tender,  the  money 
should  be  actually  shown  to  the  person  to  whom  it  is  tendered ; 
but  it  may  be  dispensed  with  by  the  party  himself,  as  in 
*  this  case.     And  as  to  the  other  point,  there  is  no  doubt   [*  685] 
but  that  a  tender  of  the  greater  includes  the  smaller  sum. 

BuLLER,  J.  (after  observing  on  the  informality  of  the  replica- 
tion, and  that  the  plaintiffs  ought  to  have  taken  issue  immediately 
on  the  tender  pleaded  by  the  defendant)  said,  that  the  only 
question  on  the  pleadings  was,  whether  or  not  the  defendant  had 
tendered  the  £7  12s.  10(/. ;  and  that  was  clearly  proved,  for  it  was 
included  in  the  larger  sum. 

Grose,  J.  The  only  question  is  whether  the  sum  mentioned 
in  the  plea  were  or  were  not  tendered  at  all ;  and  not  whether 
it  was  tendered,  mixed  wutli  any  other  sum ;  and  of  this  there 
is  no  doubt.  Rule  absolute. 

Finch  V.  Brook. 

1  Bing.  N.  C.  253-258  (s.  c.  1  Scott,  70;  2  Scott,  511  ;  2  Hodges,  97). 
Tender.  — Actual  Production  of  Moneij  necessary,  if  not  dispensed  wi(7i. 

On  iv  plea  of  tender  of  £1  12s.  iid.  the  jury  found  specially,  that  de-  [253] 
feiidant's  attorney  called  on  plaintiff  and  said,  "I  come  to  pay  you  £1 
l-2s.  od.  which  defendant  owes  you;"  that  the  attorney  put  his  hand  in  his 
pocket,  but  did  not  produce  the  money;  that  plaintiff  said,  "I  can't  take  it, 
the  matter  is  now  in  the  hands  of  my  attorney : "  —  Hehl  ujion  writ  of  false  judg- 
ment, that  such  finding  did  not  warrant  a  judgment  for  defendant. 

This  was  a  writ  of  false  judgment  from  the  county  Court  of 
Cambridgeshire,  where,  to  debt  for  goods  sold,  the  defendant 
pleaded  nil  debet,  except  as  to  £1  12s.  5cf.,  parcel  of  the  demand  ; 
and  as  to  that  sum,  that,  after  the  time  when  the  said 
sum  of  £1  12s.  5(/.,  *  parcel,  &c.,  became  due  and  payable,  [*  254] 
and  before  the  exhibiting  of  the  bill  of  the  plaintiff  in  tliat 
behalf,  to  wit,  on,  &c.,  at,  &c.,  and  witliin  tho  jurisdiction  aforesaid, 
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the  defendant' was  ready  and  willing,  and  then  and  there  tendered 
and  offered  to  the  plaintiff,  to  pay  the  plaintiff  the  said  sum  of  £1 
12s.  od.,  parcel,  &c.,  to  receive  which  of  the  defendant  the  plain- 
tiff then  and  there  wholly  refused.  Upon  which,  issue  being 
joined,  the  jury  found, 

That  the  defendant  did  not  owe  any  part  of  the  money  de- 
manded, except  as  to  the  said  sum  of  £1  12.S.  5c^,  parcel,  &c. ;  and 
as  to  the  said  sum  of  £1  12s.  od.,  parcel,  &c.,  that  Richard  Tahram, 
the  attorney  of  the  defendant,  by  the  direction  and  on  the  behalf 
of  the  defendant,  on  the  25th  of  May,  1833,  and  before  the  levying 
of  the  said  plaint  by  the  plaintiff;  called  at  the  plaintiff's  shop  in 
Cambridge,  to  pay  the  said  sum  of  £1  12s.  5f/.,  parcel,  &c.,  and  had 
the  money  in  his  pocket  for  that  purpose.  That  Tabram  then  and 
there  saw  the  plaintiff  in  his  shop,  and  addressed  him,  and  said 
that  he,  Tabram,  had  called  on  the  plaintiff  to  pay  him  a  debt  of 
£1  12s.  6d.,  which  the  defendant  owed  to  him  ;  that  Tabram  men- 
tioned that  precise  sum  to  the  plaintiff;  and  that  Tabram,  at  the 
same  time,  put  his  hand  in  his  pocket  for  the  purpose  of  taking 
out  the  said  money,  but  did  not  actually  produce  the  same :  wliere- 
upon  the  plaintiff,  in  answer,  said,  "  I  can't  take  it  (meaning  the 
said  £1  12s.  5d.),  the  matter  is  now  in  the  hands  of  Mr.  Cooper;" 
who,  the  plaintiff  stated,  was  the  clerk  of  Mr.  Cannon,  his  at- 
torney. That  Tabram  promised  to  see  Cooper,  and  went  away  for 
that  purpose  ;  but  having  met  and  conversed  with  another  person, 
he  forgot  to  do  so,  and  did  not  see  Cooper.  But  whether  or  not, 
upon  the  whole  matter  aforesaid,  by  the  jurors  aforesaid,  in  form 
aforesaid  found,  the  defendant  did  tender  and  offer  to 
[*  255]  pay  to  the  plaintiff  the  said  sum  of  *  £1  12s.  5d.,  parcel, 
&c.,  in  manner  and  form  as  the  defendant  had  above  in 
his  plea  alleged,  the  jurors  were  altogether  ignorant,  and  therefore 
prayed  the  advice  of  the  Court. 

The  Court  below  gave  judgment  for  the  defendant. 

Stephen,  Serjt.,  for  the  plaintiff.  The  finding  of  the  jury  does 
not  support  the  plea  of  tender  ;  and  the  judgment  below"  must  be 
reversed.  The  money  should  have  been  actually  produced,  or  it 
should  have  been  found  that  the  plaintiff  dispensed  witli  its  actual 
production  ;  and,  in  that  case,  such  dispensation  should  have  been 
specially  pleaded.  Dickinson  v.  Shec,  4  Esp.  68,  is  in  point. 
There,  to  prove  the  tender,  the  defendant  gave  in  evidence,  that  In- 
and  a  friend  had  gone  to  the  chambers  of  the  attornev  for  the 
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plaintiff,  and  said,  that  he  was  come  to  settle  with  him  the  account 
of  the  plaintiff :  that  he  produced  a  paper  containing  a  statement 
of  the  account,  in  which  he  made  the  balance  £5  os.,  which  he 
said  he  was  ready  to  pay  ;  but  he  produced  no  money  or  notes. 
The  plaintiff's  attorney  said  he  could  not  take  that  sum,  as  hi>> 
client's  demand  was  above  £8.  And  Lord  Kenyon  said,  "  That 
when  there  was  a  dispute  as  to  the  amount  of  the  demand,  the 
plaintiff,  by  objecting  to  the  (juaoitum,  might  dispense  with  the 
tender  of  the  actual,  or  of  any  specific  sum :  there  should,  however, 
be  an  offer  to  pay  by  producing  the  money,  unless  the  plaintiff  dis- 
pensed with  the  tender  expressly,  by  saying  that  the  defendant 
need  not  produce  the  money,  as  he  would  not  accept  it ;  fur, 
though  the  plaintiff  might  refuse  the  money  at  first,  if  he  saw  it 
produced,  he  might  be  induced  to  accept  of  it."  To  the  same 
effect  are  Leatherdale  v.  Sioeepstone,  3  Carr.  &  P.  342 ;  Thomas  v. 
Evans,  10  East,  101 ;  10  E.  R  229 ;  Firth  v.  Purvis,  5  T.  R. 
432  ;  2  E.  E.  637  ;  Suckling  v.  *  Coney,  Noy,  74,  and  Com.  [*  256] 
Dig.  Pleader,  2  W.  28.  In  Douglas  v.  Patrick,  3  T.  E. 
683 ;  1  E.  E.  793 ;  p.  589,  ante,  the  defendant  pleaded,  and  estab- 
lished, that  he  was  discharged  by  one  of  the  plaintiffs  from  mak- 
ing the  tender.  In  Read  v.  Goldring,  2  M.  &  S.  86 ;  14  E.  E.  594, 
the  defendant's  agent  pulled  out  his  pocket-book,  but  the  plain- 
tiff refused  to  adjourn  to  a  neighbouring  house  to  receive  the 
money.  In  Kraus  v.  Arnold,  7  Moore,  59,  there  was  nothing  that 
approached  a  legal  tender. 

Butt,  contra.  The  facts  found  by  the  jury  establish  a  dispen- 
sation of  the  production  of  the  money.  The  rigour  of  the  old  cases 
has  led  to  great  injustice,  and  is  relaxed  by  later  decisions.  In 
Read  v.  Goldring,  the  plaintiff's  refusal  to  adjourn  when  the  agent 
pulled  out  his  pocket-book,  was  held  to  constitute  a  dispensation 
of  the  actual  exhibition  of  the  money,  and  to  make  the  tender 
sufficient.  That  case  is  not,  in  substance,  distinguishable  from  the 
present.  Proof  of  tender  of  £20  9s.  &d.  has  been  held  to  support  a 
plea  of  tender  of  £20 ;  Dean  v.  James,  4  B.  &  Adol.  546 ;  and  in 
Polglass  V.  Oliver,  2  Cr.  &  Jer.  17,  Bayley,  B.,  said,  "  The  party 
to  whom  a  tender  is  made  may  make  good  what  would  otherwi.se 
be  insufficient,  by  relying  on  a  different  objection.  If  he  claim  a 
larger  amount,  and  give  that  as  a  reason  for  not  accepting  the 
money,  he  cannot  afterwards  object  that  the  money  was  not  pro- 
duced. Lochjer  v.  Jones,  Peake,  N.  P.  239  n. ;  3  E.  E.  682  u. 
VOL.  n.  —  38 
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There  is  reason  and  good  faith  in  this  decision  ;  for  if  you  ob- 
jected expressly  on  the  ground  of  the  quality  of  the  tender,  it 
would  have  given  the  party  an  opportunity  of  getting  other 
money,  and  making  a  good  and  valid  tender." 

TiNDAL,  C.  J.  The  ground  on  which  I  put  my  judg- 
[*  257]  ment  is  very  short.  All  the  cases  agree  that,  in  *  order 
to  constitute  a  sufficient  tender,  there  must  be  an  actual 
production  of  the  money,  or  a  dispensation  of  sucli  production. 
Here,  there  was  no  actual  production.  Was  there  any  actual  or 
implied  dispensation  ?  Upon  that  point  the  jury  are  silent ;  and 
the  case  is  before  us  on  the  finding  of  the  jury  only.  Now,  the 
jury,  if  they  were  satisfied  that  there  had  been  impliedly  a  dis- 
pensation, might  have  found  generally  for  the  defendant;  for, 
according  to  Comyn's  Digest,  s.  8,  "  The  jury  may  find  a  general 
verdict  for  the  plaintiff,  where  the  special  matter  found  would  be 
against  him :  as,  in  trover,  on  proof  of  a  demand  and  refusal,  they 
may  find  for  the  plaintiff';  but  if  it  be  found  specially,  it  will  be 
adjudged  no  conversion :  vide  Action  upon  the  Case  upon  Trover, 
(E).  On  proof  of  a  voluntary  feoffment  to  a  son,  the  jury  may 
find  it  fraudulent. as  to  creditors,  &c. ;  but  if  it  be  found  specially, 
it  will  not  be  judged  so."  But,  here,  they  have  stated  the  special 
matter  w"ithout  finding  any  actual  or  implied  dispensation.  The 
judgment  of  the  Court  below,  tlierefore,  must  be  reversed. 

Gaselee,  J.  I  am  of  the  same  opinion.  The  jury,  upon  these 
facts,  might  have  found  for  the  defendant  on  the  ground  of  a 
dispensation,  as  in  trover  they  may  find  a  conversion  from  the 
circumstances  of  demand  and  refusal ;  and  had  they  found  a  dis- 
pensation, the  Court  would  not  have  interfered.  But  no  such  fact 
being  found,  and  no  money  having  been  produced,  the  judgment 
must  be  reversed. 

Vaughan,  J.     I  regret  that  I  feel  myself  bound  to  come  to  the 

same  conclusion.     The  cases  cited  for  the  plaintiff  were  nearly  all 

considered  in  Lochjer  v.  Jones;   and  it  was  said  by  Mansfield, 

C.  J.,  in  a  later  case,  that  great  importance  was  attached 

[*  258]    to  the  production  of  *  the  money,  as  the  sight  of  it  might 

tempt  the  creditor  to  yield. 

BosANQUET,  J.  I  agree  with  the  rest  of  the  Court,  on  the 
ground  that  this  objection  arises  on  the  finding  in  the  special  ver- 
dict, although  I  am  not  prepared  to  say  the  circumstances  might 
not  have  warranted  the  jury  in  finding  for  the  defendant. 

Judgment  reversed. 
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P^.NGLISH   NOTES. 

Legal  tender  is  a. shilling  in  bronze;  forty  shillings  in  silver;  gold,  and 
Bank  of  England  notes,  to  any  amount.  Country  notes  are  good  tender 
if  their  quality  be  not  objected  to.  Poh/lass  v.  Olive)'  (1831),  2  Cr. 
&  Jer.  17  (cited  in  the  principal  case  of  Finch  v.  Brook). 

Tender  must  be  unconditional.  ^Yliether  demand  for  a  receipt  is 
conditional,  see  Cole  v.  Blake  (1793j.  1  Feake,  N.  P.  238;  3  R.  R. 
681;  Richardson  v.  Jackson  (1811),  8  M.  &  W.  298;  Hastings  v. 
Thoi'h'i)  (1838),  8  Car.  &  P.  573. 

Tender  may  be  of  a  larger  sum,  but  must  not  be  accompanied  with  a 
demand  for  change.  Betterhee  v.  Davis  (1811),  3  Camp.  70;  13  R.  R. 
755. 

A  full  collection  of  the  cases  relating  to  tender  will  be  found  in 
Benjamin  on  Sales,  4th  ed.,  pp.  716-732.  It  may  be  observed  that  a 
(juestion  of  tender  has  not  often  recently  come  before  the  Courts;  and 
perhaps  the  reason  is  that  the  question  must  resolve  itself  into  a  ques- 
tion of  costs,  which  are  now  in  the  discretion  of  the  Court. 

AMERICAN   NOTES. 

The  principles  of  tender  accepted  in  this  country  substantially  correspond 
with  those  in  England.  The  tender  must  be  in  gold  or  silver  coin,  or  United 
States  treasury  notes ;  at  least  the  amount  of  the  debt ;  actually  produced  ; 
unconditional ;  kept  good ;  pleaded  and  paid  into  Court.  Lawson  on  Con- 
tracts, §  117;  Browne  on  Sales,  171,  &c. 

1.  It  must  be  in  lawful  currency.  Knox  v.  Lee,  12  "Wallace  (T.  S.  Supr.  Ct.), 
4.')7.  A  certified  check  will  not  answer.  Barbae  r  v.  Hickey,  2  App.  Cases,  Dis- 
trict Columbia,  207.  But  this  may  be  waived  by  absence  of  objections. 
Ward  V.  Smith,  7  Wallace  (U.  S.  Supr.  Ct.),  447  ;  Warren  v.  Mains,  7  John- 
son (New  York),  476;  Snow  v.  Perry,  9  Pickering  (Mass.),  .542.  Or  where 
tlie  objection  is  only  to  the  amount.  Ball  v.  Stanley,  o  Yerger  (Tennessee), 
•I'Jf);  26  Am.  Dec.  263. 

2.  It  must  not  be  less  than  the  debt.  Wi-ight  v.  Behrem,  30  Xew  Jersey 
Law,  413 ;  Nelson  v.  Rohson,  17  Minnesota,  284.  But  insufficiency  is  waived 
by  non-objection.      Oakland  Bank  v.  Applegarth,  67  California.  S6. 

3.  The  iiiont^y  must  be  present,  ready,  produced,  in  sight  and  offered,  unless 
jtroduction  is  waived.  Mere  words  or  offers  alone,  or  statements  as  to  willing- 
ness or  ability  to  pay,  are  not  sufficient,  although  indicative  of  pre.sent  posses- 
sion of  the  money  and  intention  to  proffer  it.  Breed  v  IfunL  6  Pickering 
(Mass.),  3.'56;  Fuller  v.  Little,  7  Xcav  Hampshire.  73.");  Potts  v.  Plaisted,  ^^0 
Michigan,  139;  Harmon  v.  Magee,  o7  Mis.sissippi,  710;  Bakeman  v.  Pooler.  1") 
Wendell  (Xew  York\  637.  The  amount  nuist  be  stated,  in  addition  to  tlif  pro- 
duction in  sight  and  the  oft'er.  Knight  v.  A  hhott,  30  "Yei-niont,  .")77  ;  Mathewsou  v. 
Kfilly,  21  U.  Can.  C.  P.  508.  But  it  need  not  be  coimted  Behaly  v.  Hatch, 
Walker  (Mississippi),  360  ;  12  Am.  Dec.  ">70.     The  creditor  may  waive  pro- 
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duction  by  exi)licit  words  to  that  effect,  or  by  an  unqualified  declaration  that 
he  will  not  accept  if  produced.  Sellick  v.  Tollman,  87  New  York,  lOO ;  Hazard 
V.  Loring,  10  Cushing  (Ma.s.s.),  207  ;  Sands  v.  Lyon,  18  Connecticut,  18;  Berry 
V.  Nail,  54:  Alabama,  451  ;  Wheeler  v.  Knagga,  8  Ohio,  172  ;  Berlhold  v.  Rey- 
nolds, 37  Missouri,  505;  Guthman  v.  Keane,  8  Nebraska,  507.  Or  by  objection 
on  some  other  ground  alone.  Thome  v.  Masher,  20  New  Jersey  Equity,  257. 
But  waiver  is  not  operative  unless  the  other  party  had  the  ability  to  produce 
the  money  presently,  Eddy  v.  Davis,  116  New  York,  247 ;  unless  there  is  an 
explicit  waiver  of  the  necessity  of  present  possession.  Hall  v.  Norwalk  F.  Ins. 
Co.,  57  Connecticut,  105.  In  case  of  a  tender  of  goods  time  and  opportunity 
must  be  given  to  examine  them.  Wyinan  v.  Winslow,  11  Maine,  o98;  26  Am. 
Dec.  542 ;  Hawley  v.  Mason,  9  Dana  (Kentucky),  32 ;  33  Am.  Dec.  522. 

4.  It  may  not  be  conditioned  on  the  giving  of  a  receipt  in  full,  or  discharge, 
or  the  surrender  of  anything.  Brooklyn  Bank  v.  DeGrauw,  23  Wendell  (New 
York),  342  ;  35  Am.  Dec.  569  ;  Wood  v.  Hitchcock,  20  Wendell  (New  York),  47 ; 
Hepburn  v.  Aidd,  1  Cranch  (U.  S.  Supr.  Ct.),  321  ;  Forest  Oil  Co.'s  Appeal,  118 
Pennsylvania  State,  138 ;  4  Am.  St.  Rep.  584;  Richardson  v.  Boston  C.  Labora- 
tory, 9  Metcalf  (Mass.),  43;  Storey  v.  Kreu-son,  55  Indiana,  397;  23  Am.  Rep. 
668;  Thompson  v.  Batie,  11  Nebraska,  147;  38  Am.  Rep.  361;  Draper  v.  Hitt, 
43  "Vermont,  439 ;  5  Am.  Rep.  292 ;  Moore  v.  Norman,  52  Minnesota,  83 ;  38 
Am.  St.  Rep.  526. 

5.  It  must  be  kept  good  and  ready  for  payment  on  demand.  Toivn  v.  Troio, 
24  Pickering  (Mass.),  138  ;  Grain  v.  McGoon,  8G  Illinois,  431  ;  29  Am.  Rep.  37. 
But  it  is  not  necessary  to  keep  on  hand  the  identical  money.  McCalley  v. 
Otey,  90  Alabama,  302 ;  Sanders  v.  Bryer,  152  IMassachusetts,  141 ;  9  Lawyers' 
Rep.  Annotated,  255;  Aulgerv.  Clay,  109  Illinois,  493;  Shields  v.  Lozear,  22 
New  Jersey  Equity,  447.     See  note  53,  Browne  on  Sales,  p.  173. 

6.  It  must  be  pleaded  and  paid  into  Com-t.  Sidenberg  v.  Ely,  90  New- 
York,  257 ;  43  Am.  Rep.  163;  Wheeler  v.  Woodward,  Q'i  Pennsylvania  State, 
158;  Allen  v.  Cheever,  61  New  Hampshire,  62;  Gilpatrick  v.  Eicker,  82  Maine, 
185.  It  then  belongs  to  the  plaintiff.  Taylor  v.  Brooklyn  El.  R.  Co.,  11!) 
New  Y^'ork,  561.  This  pleading  and  payment  into  court  may  constitute  the 
first  tender.      Weaver  v.  Nugent,  72  Texas,  272  ;  13  Am.  St.  Rep.  792. 

Tender  is  not  necessary  when  the  creditor  absents  himself  or  avoids  the 
debtor,  in  order  to  defeat  it.  Gilmore  v.  Holt,  4  Pickering  (Mass.),  2.57  ;  Noyes 
V.  Clark,  7  Paige  Ch.  (New  York),  179;  32  Am.  Dec.  620;  Hall  v.  Whittier, 
10  Rhode  Island,  530.  Or  refuses  to  perform  on  his  part.  Newcomb\.  Brackett, 
16  Massachusetts,  161.  Or  says  nothing  is  due  and  that  he  wiU  take  nothing. 
Sharp  V.  Todd,  38  New  Jersey  Equity,  324. 
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.   No.  55.  —  BROWN  v.  EOYAL   INSUEANCE   COMPANY. 

(1859.) 

No.   56.  — TAYLOK   v.  CALDWELL. 
(1863.) 

RULE. 

Impossibility  arising  subsequently  to  the  contract  does 
not  excuse  performance,  unless  created  by  law  ;  or  unless 
continued  possibility  of  performance  is  an  implied  term  of 
the  contract. 

Brown  and  others  v.  Royal  Insurance  Company. 

28  L.  J.  Q.  B.  27.5-278  (s.  c.  1  Kl.  &  El.  853  ;  5  ,hir.  N.  S.  1255). 

Contract.  —  Impossibility  snpcrreniiig.  —  No  Excuse. 

If  one  of  the  parties  to  a  contract  stipulates  for  the  option  of  perform-    [275] 
iug  his  part  in  one  of  two  lawful  ways,  he  is,  after  having  once  made  his 
election,  bound  by  such  election  ;  and  if  the  performance  be  impossible,  and  not 
illegal,  he  is  liable  to  damages  for  not  being  able  to  perform  it. 

In  an  action  on  a  policy  of  insurance  against  fire,  which  contained  a  condition 
by  which  the  society  I'eserved  to  itself  the  right  of  reinstatement  in  preference  to 
the  payment  of  claims,  the  defendants  pleaded  that,  having  elected  to  reinstate 
the  insured  premises,  they  were  proceeding  with  the  reinstatement  thei-eof  when, 
by  order  of  the  Commissioners  of  Sewers  lawfully  acting  in  that  behalf,  the 
premises  were  taken  down  as  being  in  a  dangerous  condition,  such  condition  not 
being  caused  by  the  fire;  and  tbat  if  the  said  premises  had  not  been  so  taken 
down,  they  would  have  proceeded  with  the  reinstatement,  and  would  liave  re- 
stf)red  them  to  the  condition  tliey  were  in  before  the  fire,  —  Held,  on  demurrer, 
per  Lord  Campbell,  C.  J.,  Crompton,  J.,  and  Hill,  J.,  that  such  plea  was 
bad;  Erle,  J.,  dissentiente. 

The  declaration  was  on  a  policy  of  insurance,  l)y  which  the  de- 
fendants insured  from  loss  or  damage  \)j  fire,  a  house,  No.  27 
Aldgate  Street,  in  the  city  of  London,  then  in  the  occupation  of  the 
plaintiff  Ikown,  from  the  24th  of  June,  1853,  to  the  24th  of  June. 
1854,  subject  to  certain  conditions  wliicli  were  .set  out  in  the  decla- 
ration, the  material  condition  lieing  the  twelfth, which  was  in  these 
words:  "Persons  insured  by  this  company,  and  who  may  suffer 
loss,  will  receive  their  indemnity  without  deduction  or  discount; 
but  in  every  case  of  loss  the  company  will  reserve  to  itself  the  right 
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of  reinstatement  in  preference  to  the  payment  of  claims,  if  it 
shall  judge  the  former  course  to  be  most  expedient."  It  was  then- 
averred  that  after  the  making  of  the  policy  the  said  insured  prem- 
ises were  partly  burnt  down  and  consumed  ;ind  destroyed  l)y  tire, 
and  the  residue  of  the  said  insured  premises  was  damaged  by  tire 
and  rendered  unsafe  and  dangerous,  and  by  reason  thereof  the  same 
were  obliged  to  he  and  were  pulled  down.  Breach  by  the  defend- 
ants, in  not  having  paid  the  amount  of  the  damage  and  loss,  nor 
reinstated  the  said  premises.  The  second  count  was  on  the  same 
policy,  and  alleged  that,  after  the  plaintiffs  had  liecome  entitled  to 
be  paid  by  the  defendants  the  amount  of  the  said  loss  and  damage, 
or  to  have  the  said  premises  reinstated  by  the  said  defendants, 
the  defendants,  having  notice  of  the  premises,  elected  to  reinstate 
the  said  insured  premises  under  the  said  policy,  in  preference  to  the 
payment  of  the  plaintiffs'  claim  for  the  loss  and  damage  aforesaid, 
and  gave  notice  of  such  election  to  the  plaintiiTs ;  and  the  said  de- 
fendants thereupon  began  and  proceeded  to  reinstate  and  restore 
the  said  insured  premises;  yet  the  said  defendants  did  not  complete 
or  finish. the  reinstatement  of  the  said  premises,  or  proceed  with 
due  care,  skill,  despatch,  or  diligence  in  such  reinstatement,  although 
a  reasonable  time  for  such  purposes  had  long  since  elapsed,  but 
therein  failed  and  made  default,  and  by  reason  thereof  the  remains 
of  the  said  premises  not  so  destroyed  by  fire  as  aforesaid  afterwards 
settled,  sank,  cracked,  and  gave  way,  and  became  dangerous  and 
ruinous,  and  were  thereby  afterwards  obliged  to  be,  and  were  taken 
and  pulled  down,  and  have  never  been  reinstated  by  the  defendants. 
The  count  then  went  on  to  allege  special  damage  incurred  by  the 
plaintiff  Brown,  in  and  about  certain  proceedings  taken 
[*  276]  *  by  the  Commissioners  of  Sewers  of  London  for  the 
pulling  down  the  said  premises,  whereby  tlie  said  plaintiff 
was  deprived  of  the  use  and  occupation  of  the  said  premises, 
and  hindered  from  carrying  on  his  business,  &c. 

Pleas :  Secondly,  as  to  so  much  of  the  first  count  as  alleges  that 
the  said  insured  premises  were  partly  burnt  down  and  consumed 
and  destroyed  by  fire,  and  the  residue  of  the  said  premises  was  dam- 
aged by  fire,  whereby  the  plaintiffs  sustained  loss  and  damage,  the 
defendants  say  that  within  a  reasonable  time  after  the  happeniug  of 
the  loss  and  damage  in  the  introductory  part  of  this  plea  mentioned, 
the  defendants,  in  pursuance  of  the  said  condition  on  the  said  policy 
indorsed,  judged  it  expedient,  and  elected  to  reinstate  the  said  in- 
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.sured  premises,  in  preference  to  the  payment  of  the  plaintiffs'  claim 
for  the  said  loss  and  damage,  of  which  the  plaintiffs  then  had 
notice.  And  the  defendants  further  say  that  within  a  reasonable 
time  after  the  happening  of  the  said  loss  and  damage,  they  pro- 
ceeded to  reinstate  the  said  insured  premises  as  aforesaid,  and  did 
proceed,  and  were  proceeding,  with  all  reasonable  despatch,  in  the 
reinstating  of  the  same  as  aforesaid,  until  the  Commissioners  of 
Sewers  of  the  City  of  London,  duly  acting  under  the  authority  and 
in  pursuance  of  the  provisions  of  the  Metropolitan  Building  Act, 
1855,  and  having  jurisdiction  in  that  behalf,  caused  the  said 
insured  premises  to  be  taken  down,  as  a  structure  in  a  dan- 
gerous condition,  whereby  the  defendants  were  prevented  from 
further  proceeding  with  or  completing  the  reinstatement  of  the 
said  insured  premises  as  aforesaid.  And  the  defendants  further 
say  that  the  dangerous  condition  of  the  said  insured  prem- 
ises, at  the  same  time  of  their  being  so  caused  to  be  taken 
down,  and  for  which  they  were  so  caused  to  Ije  taken  down 
as  aforesaid,  was  not  caused  by  the  burning  down,  consuming,  de- 
struction, or  damaging  by  fire  of  the  said  insured  premises  in  the 
said  first  count  mentioned  respectively  ;  and  that  if  the  said  Com- 
missioners had  not  caused  the  said  premises  to  be  taken  down  as 
aforesaid,  the  defendants  might,  and  could  and  would  have  rein- 
stated the  said  premises  in  and  restored  them  to  the  same  state 
and  condition  as  they  were  in  before  and  at  the  time  of  the  haj)- 
pening  of  the  said  loss  and  damage  by  fire.  And  for  a  third  plea, 
as  to  the  second  count  of  the  declaration,  the  defendants  say  that 
after  the  happening  of  the  loss  and  damage  by  fire  in  that  count 
mentioned,  they  did  proceed  and  were  proceeding  with  due  care, 
skill,  despatch,  and  diligence  in  the  said  reinstatement  of  the  said 
insured  premises,  until  the  Commissioners  of  Sewers  of  the  City  of 
London,  duly  acting  under  the  authority  and  in  pursuance  of  the 
provisions  of  the  Metropolitan  Building  Act,  1855,  and  having 
jurisdiction  in  that  behalf,  caused  the  said  insured  premises  to  lie 
taken  down,  as  a  structure  in  a  dangerous  condition,  and  which  is 
the  taking  and  pulling  down  in  the  said  second  count  mentioned, 
whereby  the  defendants  were  prevented  from  further  jiroceeding 
with,  or  completing,  or  finishing  the  reinstatement  of  the  said 
insured  premises.  And  the  defendants  further  say  that  the  dan- 
gerous condition  of  the  said  insured  premises  at  the  time  of  their 
b'iino-  so  caused  to   be   taken   down,  and  for  whicli   lliey  were  s>- 
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caused  to  be  taken  down  a.s  aforesaid,  was  not  caused  by  the  burn- 
ing, consuming,  destruction,  or  damaging  by  fire  of  the  said  insured 
premises,  in  the  said  second  count  mentioned  respectively,  or  by 
any  want  of  due  care,  skill,  despatch,  or  diligence  of  the  defendants 
in  proceeding  in,  or  the  reinstatement  of,  the  said  insured  premises 
as  aforesaid  ;  and  that  if  the  said  Commissioners  had  not  caused  the 
said  premises  to  be  taken  down  as  aforesaid,  the  defendants  might, 
could,  and  would  have  reinstated  the  said  premises  in,  and  restored 
them  to,  the  same  state  and  condition  as  they  were  in  before  and 
at  the  time  of  the  happening  of  the  said  loss  and  damage  by  fire. 

To  these  pleas  the  plaintiffs  demurred.     Joinder  therein. 

Joseph  Brown,  in  support  of  the  demurrers :  The  question  turns 
on  the  twelfth  condition  of  the  policy,  which  is  set  out  in  the  first 
count  of  the  declaration.  Here  the  defendants  have  made  their 
election  to  reinstate,  and  they  now  say  tliey  are  excused  from  so 
doing  because  the  Commissioners  of  Sewers  have  pulled 
[*  277]  down  the  premises.  Lawrence,  J.,  in  giving  *  judgment  in 
Hadley  v.  Clar'ke,  8  T.  R.  267  ;  4  E.  R.  649,  citing  Paradine 
V.  Jane^  Aleyn,  27,  states  the  laws  applicable  to  this  case  :  "  Where 
the  law  creates  a  duty  or  charge,  and  the  party  is  disabled  to  per- 
form it  without  any  default  in  him,  and  hath  no  remedy  over,  there 
the  law  will  excuse  him  ;  but  where  the  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good, 
if  he  may,  notwithstanding  any  accident  by  inevitable  necessity, 
because  he  might  have  provided  against  it  by  his  contract."  Bullock 
V.  Dommitt,  6  T.  R.  650,  3  R.  R.  300 ;  and  Tlie  Brechiock  Canal 
Namgation  Comimny  v.  Pritchard,  6  T.  R.  750,  3  R.  R.  335,  are  to 
the  like  effect.  It  is  impossible  to  distinguish  the  present  case  from 
a  simple  covenant  to  repair  demised  premises. 

[Lord  Campbell,  C.  J.,  referred  to  Wright  v.  Hall,  27  L.  J.  Q.  B. 
345.     Ceompton,  J.    Is  not  this  really  a  question  of  damages  ?] 

Lush  (Kingdon  with  him),  in  support  of  the  pleas.  —  The  first 
thing  to  be  considered  is,  what  have  the  parties  contracted  to  do  ? 
The  defendants  have  contracted  to  indemnify  the  plaintiffs  against 
loss  by  fire,  reserving  to  themselves  the  option  of  the  mode  in  which 
they  will  do  so.  This  is  very  different  from  an  absolute  covenant 
to  repair.  They  are  not  in  the  position  of  lessees  who  have  cov- 
enanted to  keep  a  house  in  repair,  and  w^ho  are  liable  under  all 
circumstances.  The  law  has  interposed  and  rendered  it  impossible 
for  them  to  reinstate  the  premises.     The  Commissioners  of  Sewers 


R.  C.  VOL.  VI.]       SECT.  VIII. — TERMINATION    OF   LI.VBILITY.  601 

No.  55.  —  Brown  and  others  v.  Royal  Ins.  Co.,  28  L.  J.  Q.  B.  277. 

interposed  while  the  defendant.s  were  going  on  with  the  rein.state- 
ment,  and  in  consequence  of  the  decrepit  state  of  the  premises 
ordered  them  to  be  pulled  down.  The  defendants  are  willing  to 
perform  their  contract  as  soon  as  the  premises  are  in  a  condition 
for  them  to  do  so. 

[Lord  Campbell,  C.  J.  As  soon  as  they  had  elected  to  reinstate, 
were  they  not  bound  to  perform  their  undertaking  ?] 

No ;  they  have  a  right  to  waive  their  election  now  that  it  has 
become  impossible  to  perform  it. 

[Erle,  J.  If  our  judgment  is  against  the  defendants,  its  effect 
will  be  to  render  them  liable  to  rebuild  the  premises.  Lord 
Campbell,  C.  J.  I  doubt  that.  I.  think  the  damages  may  be 
assessed.] 

If  that  be  so,  and  the  defendants  are  only  liable  to  such  damages 
as  would  reinstate  the  premises  in  the  condition  they  were  in  be- 
fore the  fire,  they  are  willing  to  agree  to  that.  But  supposing  the 
election  cannot  be  waived,  the  contract  is  to  reinstate  the  premises, 
—  that  is,  to  place  them  in  the  condition  they  were  in  before  the 
fire,  and  if  that  has  become  impossible  l)y  the  act  of  the  law,  then 
they  come  within  the  well-established  law  laid  down  in  Co.  Lit.  206. 

Joseph  Brown,  in  reply.  —  Com.  Dig.  tit.  Condition  (D,  2),  shows 
the  distinction  between  impossible  and  improbable  conditions. 
Here  the  defendants  contend  that,  if  we  should  never  be  able  to 
rebuild,  they  should  never  be  called  upon  to  reinstate.  They  had 
an  alternative  by  which  they  might  have  performed  their  contract, 
but  they  elect  the  other  in  the  face  of  the  possibility  of  its  becom- 
ing impossible  according  to  their  argument,  and  so  seek  to  get  rid 
of  their  liability  altogether. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  our  judgment  ought 
to  be  for  the  plaintiff's.  I  think  we  are  in  the  same  situation  as  if 
the  policy  had  been  absolutely  to  reinstate  the  insured  premises  in 
case  of  fire.  Where  there  is  an  election  given  by  a  contract,  and 
the  election  is  made,  it  is  the  same  as  if  there  had  been  no  election  ; 
and  the  party  making  the  election  is  absolutely  bound  to  do  that 
which  he  has  elected  to  do.  If  this  policy  had  been  to  reinstate 
the  premises  without  any  alternative  as  to  making  pecuniary  com- 
pensation in  case  of  loss,  the  society  would  have  been  bound  to 
reinstate.  The  question  here  is,  the  premises  having  suffered  dam- 
age by  fire,  and  the  society  not  liaviiig  made  any  compensation, 
whether  it  is  a  defence  to  tliis  nrtiun  to  ])]ead  these  pleas.     I  think 
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it  is  not.  The  society  undertook  to  do  what  is  lawful,  and  what 
continued  to  l)e  lawful,  and  whether  they  can  or  cannot  do  what 
they  undertook  to  do  is  quite  immaterial ;  they  must  eitlier  do  it 
or  pay  damages  for  not  doing  it.  That  was  the  doctrine  laid 
down  in  Parculine  v.  Jane,  and  adopted  by  me  in  Hall  v. 
[*  278]  *  Wri(j]d,  which  case  is  now  before  the  Exchequer  Cham- 
ber, and  to  which  doctrine  I  still  adhere.  If  a  i)arty  under- 
take to  do  what  is  lawful,  and  does  not  do  it,  it  is  no  defence  for 
him  to  say  that  he  cannot  do  it,  if  the  law  has  not  rendered  it  un- 
lawful for  him  to  do  it.  Now,  in  this  case  there  is  nothing  unlaw- 
ful ;  if  it  has  become  impossible,  damages  must  be  paid.  It  was  a 
lawful  contract  when  entered  into,  and  the  defendants  are  liable  in 
damages  for  a  breach  of  their  contract.  As  to  the  principle  on 
which  the  damages  are  to  be  assessed,  I  give  no  opinion. 

Erle,  J.  I  cannot  concur  in  the  judgment  which  has  just  been 
given,  because  it  appears  to  me  to  follow  as  a  consequence  that  the 
plaintiffs  would  be  entitled  to  damages  unless  the  defendants  build 
an  entirely  new  house.  I  take  the  facts  disclosed  in  this  case  to 
be  that  tlie  premises  were  old,  that  the  interior  was  destroyed  by 
fire,  and  that  the  defendants  were  willing  to  reinstate  them  in  the 
state  they  were  in  before  the  fire ;  but  that  before  they  could  do  so 
the  outer  walls  were  removed  by  order  of  the  Commissioners  of 
Sewers,  and  that  it  became  impossible  for  the  defendants  to  perform 
their  contract.  It  is  said  that  a  contract  to  reinstate  premises  is 
the  same  as  a  covenant  by  a  tenant  to  repair  demised  premises.  I 
think  not.  It  seems  to  me  that  the  excuse  put  by  the  pleas  is, 
either  that  the  law  rendered  the  performance  of  the  contract  by  the 
defendants  unlawful,  or  that  it  was  the  fault  of  the  plaintiffs  them- 
selves that  the  contract  was  not  performed,  inasmuch  as  they 
allowed  their  premises  to  get  into  a  dangerous  condition.  It  was 
the  duty  of  the  plaintiffs  not  to  have  allowed  their  walls  to  get 
into  so  dangerous  a  condition.  Both  parties  profess,  one  to  be  will- 
ing to  pay  and  the  other  to  receive  a  fair  amount  of  damages.  Our 
judgment  for  the  plaintiffs  would,  in  my  opinion,  give  them  the 
riglit  to  a  new  house. 

Crompton,  J.  We  have  nothing  now  to  do  with  the  question  of 
<lamages.  I  think  these  pleas  are  no  bar  to  the  action.  According 
to  the  doctrine  in  Co.  Lit.  146, "  Quod  semel  placuit  in  electionibus, 
amplius  displicere  non  potest."  The  defendants  are  bound  by  their 
election.     There  is  nothing  illegal  disclosed  by  the  plea.     The  de- 
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fendants  had  their  choice,  they  made  it,  and  it  turned  out  more 
expensive  than  they  expected.  If  it  could  have  been  made  out 
illegal,  that  would  have  been  another  thing.  This  case  comes 
rather  under  tlie  class  of  cases  where  a  man  has  pron)ised  to  do 
that  which  he  cannot  do;  he  must  then  pay  damages  for  not  being 
able  to  do  it.  What  the  amount  of  those  damages  may  be  is  another 
matter,  which  is  not  now  before  us. 

Hill,  J.  I  am  of  the  same  opinion.  The  pleas  are  no  answer  to 
the  action.  If  we  held  them  proved,  the  consequence  would  be 
that  the  society  would  not  be  liable  for  anything.  According  to 
the  doctrine  already  referred  to  in  Co.  Lit.,  an  election  once  made 
is  obligatory.  It  will  be  admitted  that  the  society  is  bound  to  do 
something,  but  the  plea  would  show  that  they  are  bound  to  do 
nothing.  There  is  nothing  shown  to  exonerate  the  society  from 
their  liability  to  reinstate,  and  if  they  cannot  reinstate,  they  must 
pay  damages.  Judgment  for  the  plaintiffs. 


Taylor  v.  Caldwell. 

32  L.  J.  Q.  B.  164-168  (s.  c.  3  B.  &  S.  826  ;  8  L.  T.  356  ;  11  W.  R.  726). 

Contract.  —  Implied  Condition.  —  Performance  Impossible.  —  Excuse. 

The  det'emlauts  agreed  to  let  certain  gardens  and  music-hall  to  the  [164] 
plaintiffs  on  four  specified  days  to  come,  for  the  purpose  of  giving  a  series 
<if  concerts,  at  and  for  a  specified  rent  for  each  of  the  said  days.  The  defendants 
were  to  provide  a  baud  of  music  and  certain  specified  entertainments,  and  to 
issue  advertisements  of  the  entertainments.  The  plaintiffs  were  to  pay  £100 
in  the  evening  of  each  of  the  said  days,  to  receive  and  take  all  the  money  paid 
liy  persons  entering  the  gardens,  and  to  proviile  the  necessary  artistes  for  the 
entertainments.  After  the  agreement  was  entered  into,  and  hefore  the  day 
arrived  for  the  first  concert,  the  music-hall  was  accidently  destroyed  by  fire:  — 

Held,  that  as  the  existence  of  the  hall  was  necessary  for  the  performance  of 
the  contract,  the  defendants  were  excused  from  liability  in  respect  of  its  non- 
performance, and  tliat  no  action  would  lie  against  them. 

The  declaration  was  upon  an  agreement,  bearing  date  the  27th 
of  May,  1861,  whereby  the  defendants  agreed  to  let  and  tlio  plain- 
tiffs agreed  to  take  the  Surrey  Gardens  and  ^Music-Hall  on  the 
following  days,  viz.,  the  I7th  of  June,  the  lotli  of  July,  the  5th  of 
August  and  the  lOth  of  August,  for  the  purpose  of  giving  a  series 
of  four  grand  concerts  and  day  and  night  f(*tes  on  those  days 
respectively.      Breach  —  That  the  defendants  did  not  nor  would 
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allow  the  plaintitis  to   have   the  use  of  the  said   music-hall   and 
gardens,  according  to  the  said  agreement,  whereby,  &c. 

Pleas  —  First,  that  the  defendants  did  not  agree  as  alleged ; 
[*165]  secondly,  that  they  did  *  allow  the  plaintiffs  to  have  the  use 
of  the  said  Surrey  Music-Hall  and  Gardens,  &c. ;  thirdly, 
that  the  plaintiffs  were  not  ready  to  take  the  said  music-hall  and 
gardens  as  alleged ;  fourthly,  that  after  the  making  of  the  said 
agreement  and  before  breach  the  plaintiffs  wholly  exonerated 
and  discharged  the  defendants  from  the  said  agreement  and  the 
performance  thereof;  fifthly,  that  at  the  time  of  the  said  agree- 
ment there  was  a  general  custom  of  the  trade  and  business  of  the 
plaintiffs  and  the  defendants,  with  respect  to  which  the  said  agree- 
ment was  made,  known  to  the  plaintiffs  and  the  defendants,  with 
reference  to  which  they  agreed  and  which  was  part  of  the  said 
agreement,  that  in  the  event  of  the  said  gardens  and  music-hall 
being  destroyed  or  so  damaged  by  accidental  fire  as  to  prevent  the 
said  entertainments  being  given  according  to  the  intent  of  the  said 
agreement,  between  the  time  of  making  the  said  agreement  and  the 
time  appointed  for  the  performance  of  the  same,  the  said  agreement 
should  be  rescinded  and  at  an  end ;  and  that  the  said  gardens  and 
music-hall  were  destroyed  and  so  far  damaged  by  accidental  fire  as 
to  prevent  the  said  entertainments  or  any  of  them  being  given 
according  to  the  tenor  of  the  said  agreement,  between  the  time  of 
making  the-  said  agreement  and  the  first  of  the  times  appointed 
for  the  performance  o'  the  same,  and  continued  so  destroyed  and 
damaged  until  after  the  said  times  appointed  for  the  performance 
of  the  said  agreement  had  elapsed,  without  the  default  of  the 
defendants  or  either  of  them. 

Issues  joined  upon  these  pleas. 

At  the  trial,  which  took  place  before  Blackburn,  J.,  at  the  Sit- 
tings in  London,  after  Michaelmas  Term,  1861,  it  appeared  that 
the  plaintiffs  were  in  the  habit  of  getting  up  musical  entertain- 
ments, and  that  the  defendants  were  the  lessees  of  the  Surrey 
Gardens  and  Music-Hall.  The  agreement  mentioned  in  the  decla- 
ration was  entered  into,  and,  as  is  there  alleged,  the  hall  and  gar- 
dens were  to  be  let  f(ir  the  days  mentioned  at  the  rent  or  sum  of 
£100  for  each  of  those  days.  The  defendants  were  to  provide  a 
band  of  music  and  different  kinds  of  specified  entertainments  at 
each  of  the  said  concerts,  and  to  advertise  the  performances  in 
their  usual  bills ;  the  plaintiffs  were  to  be  at  liberty  to  take  and 
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receive  the  money  paid  for  entrance  to  the  gardens,  &c. ;  and  they 
were  to  pay  the  £100  agreed  upon  in  the  evening  of  each  of  the 
days  mentioned,  and  to  provide  all  the  nece.ssary  artists  for  the 
entertainments. 

On  the  11th  of  June  the  music-hall  was  destroyed  by  fire,  with- 
out, as  far  as  appeared,  either  party  being  in  fault,  and  it  became 
impossible  to  give  the  concerts. 

The  action  was  brought  to  recover  damages  for  the  injury  suffered 
by  the  plaintiffs,  and  a  verdict  was  entered  for  them,  leave  being 
reserved  to  the  defendants  to  move  to  set  that  verdict  aside,  and 
enter  one  for  the  defendants  instead  thereof. 

A  rule  having  been  obtained  accordingly,  — 

Tindal  Atkinson  showed  cause  (Jan.  28).  He  referred  to  Para- 
dine  V.  Jane,  Aleyn,  27,  and  to  Christie  v.  Leicis,  2  Brod.  &  Bing.  410. 

Pearce  supported  the  rule.  Chir.  adv.  vidt. 

Blackburn,  J.,  now  delivered  the  judgment  of  the  Court.  —  In 
this  case  the  plaintiffs  and  the  defendants  had,  on  the  27th  of  May, 
1861,  entered  into  a  contract  by  which  the  defendants  agreed  to 
let  the  plaintiffs  have  the  use  of  the  Surrey  Gardens  and  Music- 
Hail  on  four  days  then  to  come,  viz.,  the  17th  of  June,  loth  of 
July,  5th  of  August  and  19th  of  August,  for  the  purpose  of  giving 
a  .series  of  four  grand  concerts  and  day  and  night  fetes  at  the  gar- 
dens and  hall  on  those  days  respectively ;  and  the  plaintiff  agreed 
to  take  the  gardens  and  hall  on  those  days,  and  pay  £100  for  each 
day.  The  parties  inaccurately  call  this  a  "letting,"  and  the  money 
to  be  paid  a  "rent";  but  the  whole  agreement  is  such  as  to  show 
that  the  defendants  were  to  retain  posse.ssion  of  the  hall  and  gar- 
dens ;  so  that  there  was  to  be  no  demise  of  them,  and  that  the  con- 
tract was  merely  to  give  the  plaintiff  the  use  of  them  on  those  days. 
Nothing,  however,  in  our  opinion,  depends  on  this.  The  agreement 
then  proceeds  to  set  out  various  stipulations  between  the  parties  as 
to  what  each  was  to  supply  for  these  concerts  and  entertainments, 
and  as  to  the  manner  in  which  they  should  be  carried  on. 
The  effect  of  the  whole  is  to  show  *  that  the  existence  of  [*  166] 
the  music-hall  in  the  Surrey  Gardens  in  a  state  fit  for  a 
concert  was  essential  for  the  fulfilment  of  the  contract ;  such  enter- 
tainments as  the  parties  contenijtlated  in  their  agreement  could 
not  be  given  without  it.  After  the  making  of  the  agreement,  and 
before  the  first  day  on  which  a  concert  was  to  be  given,  the  hall 
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was  destroyed  by  fire.     This  destruction,  we  must  take  it  on  the 
evidence,  was  without  the  fault  of  either  party,  and  was  so  com- 
plete  that   in  consequence  the  concerts   could   not   be  given   as 
intended ;  and  the  question  we  have  to  decide  is  whether,  under 
these  circumstances,  the  loss  which  the  plaintiffs  have  sustained 
is  to  fall  upon  the  defendants.     The  parties  when  framing  their 
agreement  evidently  had  not  present  to  their  minds  the  possibility 
of  such  a  disaster,  and  have  made  no  express  stipulation  with  refer- 
ence to  it,  so  that  the  answer  to  the  question  must  depend  upon 
the  general  rules  of  law  applicable  to  such  a  contract.     There 
seems  no  doubt  that  where  there  is  a  positive  contract  to  do  a 
thing,  not  in  itself  unlawful,  the  contractor  must  perform  it  or  pay 
damages  for  not  doing  it,  although,  in  consequence  of  unforeseen 
accidents,  the  performance  of  his  contract  has  become  unexpect- 
edly burthensome  or  even  impossible.     The  law  is  so  laid  down  in 
1  Eoll.  Abr.  tit.  Condition  (G.),  and  in  the   notes  to  Walton  v. 
Waterhouse,  2  Wms.  Saund.  420,  and  is  recognized  as  the  general 
rule  by  all  the   Judges  in   the  much-discussed  case  of  Hall  v. 
Wright,  1  El.  Bl.  &  El.  746 ;  27  L.  J.  Q.  B.  345.     But  this  rule  is 
only  applicable  when  the  contract  is  positive  and  absolute,  and 
not  subject  to  any  condition  either  express  or  implied ;  and  there 
are  authorities  which,  as  we   think,  establish  the  principle  that 
where,  from  the  nature  of  the  contract,  it  appears  that  the  parties 
must  from  the  beginning  have  known  that  it  could  not  be  fulfilled, 
unless  when  the  time  for  the  fulfilment  of  the  contract  arrived, 
some  particular  specified   thing  continued  to  exist,  so  that,  when 
entering  into  the  contract  they  must  have  contemplated  such  con- 
tinued existence  as  the  foundation  of  what  was  to  be  done ;  there, 
in  the  absence  of  any  express  or  implied  warranty  that  the  thing 
shall  exist,  the  contract  is  not  to  be  construed  as  a  positive  con- 
tract, but  as  subject  to  an  implied  condition  that  the  parties  shall 
be  excused  in  case,  before  breach,  performance  becomes  impossible 
from  the  perishing  of  the  thing,  without  default  of  the  contractor. 
There  seems  little  doubt  that  this  implication  tends  to  further  the 
great  object  of  making  the  legal  construction  such  as  to  fulfil  the 
intention  of  those  who  entered  into  the  contract.    For  in  the  couis  > 
of  affairs  men,  in  making   such   contracts,  in  general  would,  if  it 
were  brought  to  their  minds,  say  that  there  should  be  such  a  con- 
dition.     Accordingly,  in  the  civi;  law  such  an  exception  is  implied 
in  every  obligation  of  the  class  which  they  call  ohligntio  de  cert'} 
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corpore.  The  rule  is  laid  down  in  the  Digest,  lib.  xlv.  tit.  1.  Di 
Verhoimm  OUiyationibus,  Article  33:  "Si  Stichus  certo  die  dari 
promissus,  ante  diem  nioriatur:  nun  tenetur  proniissor."  The  }»rin- 
ciple  is  more  fully  developed  in  Article  23:  "Si  ex  legati  cauf^a, 
aut  ex  stipnlatu,  honiineni  certum  mihi  debeas,  non  aliter  post 
mortem  ejus  tenearis  mihi,  quam  si  per  te  steterit,  (juominus  vivo 
60  eum  mihi  dares :  quod  ita  fit,  si  aut  interpellatus  non  dedisti, 
aut  occidisti  eum."  The  examples  are  of  contracts  respecting  a 
slave,  which  was  the  common  illustration  of  a  certain  subject  used 
by  the  Eoman  lawyers,  just  as  we  are  apt  to  take  a  horse ;  and  no 
doubt  the  propriety,  one  might  also  say  necessity,  of  the  implied 
condition,  is  more  obvious  when  the  contract  relates  to  a  living 
animal,  whether  man  or  brute,  than  when  it  relates  to  some  inani- 
mate thing  (such  as,  in  the  present  case,  a  theatre),  the  existence 
of  which  is  not  so  obviously  precarious  as  that  of  the  live  animal ; 
but  the  principle  is  adopted  in  tlie  civil  law  as  applicable  to  every 
obligation  of  which  the  subject  is  a  certain  thing.  The  general 
subject  is  treated  of  by  Pothier,  who,  in  his  Traitd  des  Obligations, 
partie  3,  chap.  6,  states  the  result  to  be,  that  the  debtor  corporis 
certi  is  freed  from  his  obligation  when  the  thing  has  perished, 
neither  by  his  act  nor  his  neglect,  and  before  he  is  in  default, 
nnless  by  some  stipulation  he  has  taken  on  himself  the  risk  of 
the  particular  misfortune  which  has  occurred.  Though  the  civil 
law  is  not  of  itself  authority  in  an  English  Court,  it  atibrds 
great  assistance  in  investigating  *  the  principles  on  which  [*  167] 
the  law  is  grounded.  And  it  seems  to  us  that  the  common 
law  authorities  establish  that  in  such  a  contract  the  same  condition 
of  the  continued  existence  of  the  thing  is  implied  by  Engli.sh  law. 
There  is  a  class  of  contracts  in  which  a  person  l)inds  him.self  to  do 
something  which  requires  to  be  performed  by  him  in  person  ;  and 
such  promises,  e.  g.,  promises  to  marry,  or  promises  to  serve  for  a 
certain  time,  are  never  in  practice  (pialified  Ity  an  express  exception 
of  the  death  of  the  party  ;  and  therefore,  in  such  cases,  the  contract 
is  in  terms  broken  if  the  promisor  dies  before  fulfilment.  Yet  it 
was  very  early  determined  that  if  tlic  ])erfonnanc.e  is  personal,  tlie 
executors  are  not  liable,  Hijih;  v.  the  Dean  of  Wiiuhor,  Cro.  Eliz. 
552  ;  see  2  Williams  on  Executors,  1560,  where  a  very  apt  illus- 
tration is  given,  "Thus,"  says  the  learned  autlior,  "if  an  author 
undertakes  to  compose  a  work,  and  dies  before  completing  it,  his 
executors  are  discharged  from  this  contract ;  for  the  undertaking 
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is  luerely  personal  in  its  nature,  and,  by  the  intervention  of  the 
t'untractor's  death,  has  become  impossible  to  be  performed."  For 
this  he  cites  a  dichim  of  Lord  Lyni»iiukst  in  Marshall  v.  Broad- 
liHi'd,  1  Tyrw.  349,  and  a  case  mentioned  by  Patteson,  J.,  in 
Wentworth  v.  Cook,  10  Ad.  &  E.  45  ;  8  L.  J.  (N.  S.)  Q.  B.  230.  In 
Hall  V.  ]\'ri(j](t,  Crompton,  J.,  in  his  judgment,  puts  another  ca.se: 
"  Where  a  contract  depends  upon  personal  skill,  and  the  act  of 
God  renders  it  impossible,  as,  for  instance,  in  the  case  of  a  painter 
employed  to  paint  a  picture  who  is  struck  blind,  it  maybe  that 
the  performance  might  be  excused."  It  seems  that  in  those  cases 
the  only  ground  on  which  the  parties  or  their  executors  can  be 
excused  from  the  consequences  of  the  breach  of  the  contract,  is 
that  from  the  nature  of  the  contract,  there  is  an  implied  condition 
of  the  continued  existence  of  the  life  of  the  contractor,  and  perhaps 
in  the  case  of  the  painter  of  his  eyesight.  In  the  instance  just 
given,  the  person,  the  continued  existence  of  whose  life  is  neces- 
sary to  the  fulfilment  of  the  contract,  is  himself  the  contractor ; 
but  that  does  not  seem  in  itself  to  be  necessary  to  the  application 
of  the  principle,  as  is  illustrated  by  the  following  example  :  In  the 
ordinary  form  of  an  apprentice  deed,  the  apprentice  binds  himself 
in  uncjualitied  terms  to  serve  until  the  full  end  and  term  of  seven 
years  to  be  fully  complete  and  ended,  during  which  term  it  is  cove- 
nanted that  the  apprentice  his  master  faithfully  shall  serve  ;  and 
the  father  of  the  apprentice,  in  equally  unqualified  terms,  binds 
liimself  for  the  performance  by  the  apprentice  of  all  and  every 
covenant  on  his  part  (see  the  form,  2  Chitty  on  Pleadings,  342). 
It  is  undeniable  that  if  the  apprentice  dies  within  the  seven  years- 
the  covenant  of  the  father  that  he  shall  perform  his  covenant  to 
serve  for  seven  years  is  not  fulfilled  ;  yet,  surely  it  cannot  be  that 
an  action  would  lie  against  the  father.  Yet  the  only  reason  why 
it  would  not  is  that  he  is  excused  because  of  the  apprentice's  death. 
These  are  instances  where  the  implied  condition  is  of  the  life  of  a 
human  being ;  but  there  are  others  in  which  the  same  implication 
is  made  as  to  continued  existence  of  a  thing.  For  example,  where 
a  contract  of  sale  is  made,  amounting  to  a  bargain  and  sale,  trans- 
ferring presently  the  property  in  specific  chattels,  wliich  are  to  be 
delivered  by  the  vendor  at  a  future  day  ;  there  if  the  chattels,  with- 
out the  fault  of  the  vendor,  perish  in  the  interval,  the  purchaser 
must  pay  the  price,  and  the  vendor  is  excused  from  performing  his 
contract  to  deliver,  which  has  thus  become  impossible.     That  this 
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is  the  rule  of  English  law  is  established  by  the  case  of  IiU(j(j  v. 
Jlinett,  11  East,  210  ;  10  11.  11.  475,  where  the  article  that  peiished 
before  delivery  was  turpentine,  and  it  was  decided  that  the  vendor 
was  hound  to  refund  the  price  of  all  those  lots  in  which  the  prop- 
erty had  not  passed,  but  was  entitled  to  retain,  without  deduction, 
the  price  of  those  lots  in  which  the  property  had  passed,  thougli 
they  were  not  delivered,  and  though  in  the  conditions  of  sale,  which 
are  set  out  in  the  report,  there  was  no  express  C[ualitication  of  the 
promise  to  deliver  on  payment.  It  seems  in  that  case  rather  to 
have  been  taken  for  granted  than  decided,  that  the  destruction  of 
the  thing  sold  before  delivery  excused  the  vendor  from 
fultilling  his  contract  to  deliver  on  payment.  This  *  also  [*  168] 
is  the  rule  in  civil  law,  and  it  is  worth  noticing  that 
Pothier,  in  his  celebrated  Traitd  du  Contrat  de  Vente,  treats  this 
as  merely  an  example  of  the  more  general  rule  that  every  obliga- 
tion de  certo  corpore  is  extinguished  when  tlie  thing  ceases  to  exist 
—  see  Blackburn  on  the  Contract  of  Sale,  137.  The  same  principle 
seems  to  be  involved  in  the  decision  of  Sparroiv  v.  Sovjyntc,  W. 
Jones,  29,  where,  to  an  action  for  debt  on  an  obligation  by  bail, 
conditioned  for  the  payment  of  the  debt  or  the  render  of  the 
-debtor,  it  was  held  a  good  plea  that  before  any  default  in  rendering 
him,  the  principal  debtor  died.  It  is  true  that  was  the  case  of  a 
bond  with  a  condition,  and  a  distinction  is  sometimes  made  in  this 
respect  between  a  condition  and  a  contract.  But  this  observation 
does  not  apply  to  Willianis  v.  Lloyd,  W.  Jones,  179.  In  that  case 
the  count,  which  was  in  assumpsit,  alleged  that  the  plaintiff  had 
delivered  a  horse  to  the  defendant,  who  promised  to  re-deliver  him 
on  request.  Breach,  that  though  requested  to  re-deliver  the  liorse, 
he  refused.  Plea,  that  the  horse  was  sick  and  died,  and  tlic  jilain- 
tiif  made  the  request  after  its  death  ;  and  on  demurrer  it  was  held 
a  good  plea,  as  the  bailee  was  discharged  from  his  promise  by  the 
loath  of  the  horse  without  default  or  negligence  on  the  part  of  the 
defendant.  "  Let  it  be  admitted,"  says  Sir  William  Jones,  "  that 
lie  promised  to  deliver  it  on  request,  if  the  horse  die  before,  that  is 
become  impossible  by  the  act  of  God ;  so  the  party  shall  be  dis- 
charged as  much  as  if  an  obligation  were  made  conditional  to 
deliver  a  horse  on  request,  and  he  died  before  it."  And  he  cited 
22  Assize,  41,  in  which  it  was  held  that  a  ferryman  who  had 
promised  to  carry  a  horse  safe  across  the  ferry,  was  held  cbarge- 
ii\)\e  for  the  drowning  of  the  animal,  only  because  he  had  over- 
voL.  VI.  —  39 
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loaded  the  boat,  and  it  was  agreed  that  notwithstanding  the 
promise,  no  action  would  have  lain  had  there  been  no  neglect 
or  default  on  his  part.  It  may,  I  think,  be  safely  asserted  to  be 
now  English  law  that  in  all  contracts  of  loans  of  chattels,  or  bail- 
ments, if  the  performance  of  the  promise  of  the  borrower  or  bailee 
to  return  the  thing  lent  or  bailed  becomes  impossible,  because  it 
has  perished,  this  impossibility,  if  not  arising  from  the  fault  of  tlie 
bailee,  or  from  some  risk  which  he  has  taken  upon  himself,  excuses 
the  borrower  or  bailee  from  the  performance  of  his  promise  to  re- 
deliver the  chattel.  The  great  case  of  Coggs  v.  Barnard,  1  Smith's 
Lead.  Cas.  81  ;  5  E.  C.  247,  is  now  the  leading  case  on  the  law  of 
bailments,  and  Lord  Holt,  in  that  case,  referred  so  much  to  the 
civil  law,  that  it  might  perhaps  be  thought  tliat  this  principle  was 
there  derived  direct  from  the  Civilians,  and  was  not  generally 
applicable  in  English  law,  except  in  cases  of  bailment;  but  the 
case  of  Williams  v.  Lloyd,  above  cited,  shows  that  the  same  law- 
had  been  already  adopted  by  the  English  law  as  early  as  the  Book 
of  Assizes.  The  principle  seems  to  us  to  be  that  in  contracts  in 
which  the  performance  depends  on  the  continued  existence  of  a 
given  person  or  thing,  a  condition  is  implied  that  the  impossibility 
arising  from  the  perishing  of  the  person  or  thing  shall  excuse  the 
performance.  In  none  of  the  cases  is  the  promise  in  words  other 
than  positive,  nor  is  there  any  express  stipulation  that  the  destruc- 
tion of  the  person  or  thing  shall  excuse  the  performance,  but  that 
excuse  is  by  law  implied,  because  from  the  nature  of  the  contract 
it  is  apparent  that  the  parties  contracted  on  the  basis  of  the  con- 
tinued existence  of  the  particular  person  or  chattel.  In  the  present 
case,  looking  at  the  whole  contract,  we  find  that  the  parties  con- 
tracted on  the  basis  of  the  continued  existence  of  the  music-hall 
at  the  time  when  the  concerts  were  to  be  given,  that  being  essen- 
tial to  their  performance.  We  think,  therefore,  that  the  music- 
hall  having  ceased  to  exist,  without  fault  of  either  party,  both 
parties  are  excused  ;  the  plaintiffs  from  taking  the  gardens  and 
paying  the  money,  the  defendants  from  performing  their  promise 
to  give  the  use  of  the  hall  and  gardens  and  other  things.  Conse- 
quently, the  rule  must  be  absolute  to  enter  the  verdict  for  the 
defendants.  Rule  absolute. 
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ENGLISH   NOTES. 

Impossibility  of  performance,  e.  rj.  b}'  reason  of  noii-existence  of  the 
subject-matter  intended  to  be  dealt  with,  at  the  date  of  the  contract  pre- 
vents any  obligation  from  ever  arising.  See  Coutniu'ler  v.  Hastie,  Xi). 
20,  p.  204,  ante  (and  notes  to  Nos.  19,  21),  and  21,  \,.  223  et  seq.,  ante). 

Impossibility  of  performance  arising  after  the  contract  is  as  a  rule  no 
defence  to  an  action  for  damages.  A  contract  for  the  sale  of  an  annuity 
is  not  avoided  b}'^  the  death  of  the  annuitant,  even  before  an}-  iiayment, 
Mortimer  v.  Capper  (1782),  1  Bro.  C.  C.  156;  nor  is  a  contract  for  the 
'  sale  of  a  house  burnt  down  before  completion  of  the  purchase.  Pa  in  a 
V.  Meller  (1801),  6  Ves.  349;  5  K.  R.  327.  So  where  A.  and  B.  each 
agreed  to  pay  a  sum  of  money  by  instalments  to  C.  as  consideration  iitv 
liis  taking  them  into  partnership  for  eighteen  years,  and  C.  became 
bankrupt  before  the  lapse  of  that  time,  his  assignees  were  held  entitled 
to  the  remaining  instalments.  Akhurst  v.  Jaeksou  (1818),  1  Swanst. 
85.  So  a  contract  for  the  purchase  of  shares  remains  valid  in  s[)ite  of  a 
winding-up  petition  before  the  da}''  of  settlement.  Ckapman  v.  Shep- 
herd (1807),  L.  R.,  2  C.  P.  228,  36  L.  J.  C.  P.  113,  15  L.  T.  477,  15 
W.  R.  314;  Coles  v.  Bristow  (1868),  L.  R..  6  Eq.  149.  (This  case 
was  reversed  on  a  different  ground.     L.  R.,  4  Ch.  3,  38  L.  J.  Ch.  81.) 

There  are  three  exceptions  to  the  above  rule,  viz.  :  First,  where  a 
subsequent  impossibility  is  imposed  by  law;  secondly,  where  the  con- 
tinued existence  of  something  essential  to -the  performance  is  an  im]ilied 
condition  of  the  contract,  — as  in  the  latter  of  the  princijjal  cases; 
thirdly,  in  contracts  for  personal  service,  in  which  there  is  generally 
the  implied  condition  that  the  person  who  is  to  render  the  service  is 
alive  and  not  incapacitated  by   illness. 

The  tirst  class  of  exceptions  is  illustrated  by  the  case  of  Esposito  v. 
Bowden  (1857),  7  El.  &  Bl.  703,  27  L.  J.  Q.  B.  17.  There  the  char- 
terer of  a  vessel,  a  British  subject,  engaged  to  proceed  to  Odessa  and  to 
load  a  cargo  there.  Declaration  (if  war  between  England  and  Russia 
was  held  to  have  ended  the  contract.  In  Tlaihj  v.  J)o  Cresj/it/n//  {ISi')'^), 
L  R.,  4  Q.  B.  180,  .'38  L.  J.  Q.  B.  98,  19  L.  T.  681.  17  W.  R.  491. 
the  lessor  tor  himself  and  his  assigns  covenanted  with  the  lessee  not  ti> 
build  on  a  particular  piece  of  land  during  the  term.  A  railway  com- 
pany acipiired  that  piece  of  land  under  their  statutory  powers  and  built 
a  station  there.  It  was  held  that  the  lessor  was  not  liable  for  breach  of 
the  covenant. 

An  im|)ossibility  created  by  a  foreign  law,  such  as  an  embargo 
or  quarantine  regulations,  will  not  necessarily  discliarge  a  contract. 
Atkinson  v.  Bitrhie  (1809),  10  Ea^t.  .■'>30,  10  R.  R.  372;  Barktr  v. 
Jlrhjson  (1814),  3  M.  &  S.  207,   15  R.  R.  485.     ^'or  is  a  contractor 
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txcu.sed  wlicrc,  hy  reason  of  the  disturbed  condition  of  tlie  cmintry 
where  the  contract  is  to  be  performed,  he  is  in  fact  unable  to  perform 
it.      Jcroh  V.  Credit  LijoruKi'is,  Xo.  10  of  ''Accident,"  1  Iv.  C.  .'!.'58. 

Tlie  second  exception  is  illustrated  by  the  princii)al  case  of  Tuijlor\\ 
CuldiceU.  Tliis  case  was  followed  in  Hotcell  v.  Couphmd.  (187()),  1  Q. 
B.  1).  2.58,  4(>  L.  J.  Q.  B.  147,  33  L.  T.  832,  24  W.  R.  470.  There  the 
defendant  in  March  agreed  to  sell  to  the  plaintiff  200  tons  of  regent 
potatoes  grown  on  land  belonging  to  the  defendant  in  W.,  at  £3  10*-.  per 
ton,  to  be  delivered  in  September  and  October,  and  j^aid  for  as  taken 
away.  In  March  the  defendant  had  68  acres  ready  for  potatoes,  which 
were  afterwards  sown,  and  were  amply  sufficient  to  grow  more  than  200 
tons  in  an  ordinary  season;  but  in  August,  without  any  default  in  the 
defendant,  the  crop  was  destroyed  by  a  disease.  Held,  that  the  con- 
tract was  for  a  part  of  a  specific  crop,  and  was  within  the  exception. 
See  also  Appleby  v.  Myers  (1867),  L.  R.,  2  C.  P.  651.  3G  L.  J.  C.  V. 
331,  16  L.  T.  669. 

Tlie  third  excei)tion  is  illustrated  by  the  case  of  Bohlnson  v.  Davison 
(1871),  L.  R.,  6  Ex.  269,  40  L.  J.  Ex.  172,  24  L.  T.  755,  19  W.  R. 
1036.  There  the  plaintiff  contracted  with  defendant's  wife  (as  her 
husband's  agent)  that  she  should  play  the  piano  at  a  concert  to  be  given 
by  the  plaintiff  on  a  specified  day.  She  was  on  the  da}-  in  question 
unable  to  perform  through  illness.  It  was  held  that  this  excused  the 
defendant. 

The  last  two  exceptions  have  no  application  if  the  contractor  exjiressly 
engages  to  do  a  thing  in  any  event.  Paradine  v.  Jane,  Alej-n,  26; 
Thorn  v.  Mayor  of  London  (1876),  5  R.  C.  223;  Junes  v.  St.  Jolwi's 
College,  Oxford  (1870),  L.  R.,  6  Q.  B.  115,  40  L.  J.  Q.  B.  80,  23  L. 
T.  803,  19  W.  R.  276. 

AVhere  a  contract  is  alternative,  i.  e.  mentions  two  modes  of  perform- 
ance, the  following  cases  arise:  — 

"Where  one  alternative  is  impossible  at  the  date  of  the  contract,  the 
other  must  be  performed.  Da  Costa  v.  Davis  (1798),  1  Bos.  &  P.  242, 
4  R.  R.  795;   Simmonds  v.  Sa-aine  (1809),  1  Taunt.  549. 

Where  one  alternative  is  before  election  rendered  impossible  by  the 
act  of  the  person  to  whom  the  performance  is  due,  or  by  the  act  of  God, 
the  other  alternative  is  discharged.  Basket  v.  Basket,  2  Mod.  200; 
Laughter'' s  Case,  5  Co.  Rep.  21  b;  Jones  v.  How  (1848),  7  Hare,  267. 

If  before  election  one  alternative  becomes  impossible  by  the  act  of  a 
third  part}'^,  the  other  must  be  performed.  This  was  decided  in  a  case  in 
the  time  of  Henry  YIL,  where  it  was  held  that  if  one  be  obliged  to  enfeoff 
another  of  certain  lauds,  or  to  marry  A.  before  such  a  day,  and  a  stranger 
marry  A.  before  the  da}',  he  must  make  a  feoffment  of  the  land.  The 
same  is  the  case  if  one  alternative  is  rendered  impossible  by  the  act  of 
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the  person  who  is  bnuiul  to  the  pei'formance.  Thus  where  A.  agreed  to 
give  £1000  or  to  transfer  t(»  B.  fully  jiuid  nj)  shares  of  £1000  in  a 
company  to  be  formed  with  a  capital  of  £12,000,  and  A.  formed  a  ciin- 
pany  with  preferred  and  deferred  shares  and  transferred  some  of  the 
latter  to  B.,  it  was  held  th.at,  as  the  shares  intended  to  he  transferred 
were  to  be  in  a  com|iany  in  which  all  shares  were  to  be  of  ecjual  vahie, 
A.  mu.st  pay  the  £KH)0.  Mrlh^iiluiiii  v.  Taylor  (1805),  1  Ch.  oo,  04 
L.  J.  Ch.  296. 

AMERICAN    NOTES. 

This  subject  has  been  to  a  considerable  degree  considered  anle^  vol.  \,\\.  :!17. 
under  "Accident." 

The  second  princijial  case  is  emphasized,  in  Mr.  Lawson's  text  (Contracts, 
§  425),  where  he  calls  it  "  the  leading  case  "  upon  the  particular  point,  namely, 
that  where  the  contract  relates  to  the  use,  or  possession  of,  or  dealing  with  a 
specific  thing,  whose  existence  is  necessary  to  the  performance  of  the  under- 
taking, the  perishing  or  destruction  of  that  thing,  without  fault  of  the  party, 
excuses  the  performance,  because  it  is  apparent  that  both  parties  couti'acted 
in  view  of  its  continuance.  As  in  case  of  a  contract  to  .sell  specific  articles. 
Dexler  v.  Norton,  47  Xew  York,  62;  7  Am.  Rep.  415;  citing  Taylor  v.  Cald- 
well (two  Judges  dissenting).  So  in  Wc-lls  v.  Calnan,  107  Massachusetts,  514 ; 
9  Am.  Rep.  65,  and  Gould  v.  Murch,  70  Maine,  288;  35  Am.  Rep.  325,  where 
one  agreed  to  buy  a  farm,  m  ith  buildings  on  it,  the  destruction  of  the  build- 
ings by  fire  released  him  :  citing  the  principal  case.  So  in  Liritigston  v.  Graces, 
82  Missouri,  479,  where  one  agreed  to  keep  a  bridge  in  repair  for  three  years, 
and  it  waS  burned  up,  he  was  not  bound  to  rebuild  it.  (Mr.  Lawsoii  tliiiiks 
this  "  is  perhaps  an  extreme  case,"  but  it  seems  clearly  within  the  rule.)  So 
■where  milk,  in  possession  of  one  who  had  agreed  to  manufactttre  cheese  from 
it,  was  burned  up  without  his  fault.  Steu-avt  v.  Stone,  127  New  York,  500; 
14  Lawyers'  Rep.  Annotated,  215,  citing  Taylor  v.  Caldu-ell.  The  desti-uction 
of  a  building  discharges  a  contract  for  a  lease  of  rooms  therein.  _Woni(tck  v. 
McQuarrji,  28  Indiana,  103:  !)2  Am.  Dec.  306;  Kerr\.  Merch.  E.r.  Co  ,  :]  Kd- 
wards  Ch.  (New  York),  315;  Slochcell  v.  Hunter,  11  :\Ietoair  (Mass.),  448; 
45  Am.  Dec.  220.  The  falling  of  the  walls  of  a  brick  building  releases  one 
from  his  contract  to  do  the  wood  work  thereon.  Sc/iirariz  v.  Sauude?:<t,  46 
Illinois,  18.  Exhaustion  of  a  coal  mine  excu.ses  a  lessee  from  his  contract  to 
work  it.  Wfdler  v.  Tucker,  70  Illinois,  527.  See  especially  Bullerjiehl  v. 
Bijrnn,  153  Massachu.'^etts,  517;  25  Am.  St.  Rep.  654;  12  Lawyers*  Rep.  An- 
notated, 571 ;  and  consult  PoirfJI  v.  R.  Co..  12  Oregon,  4S8;  Tim  Torundo, 
108  United  States,  342;  Brundu/  v.  Suiii/i.  3  Alabama.  123.  In  Jlaimr^  v. 
Baptist  Church,  88  Missouri,  285;  57  Am.  H(']i.  -W'-].  wh.ere  one  contracted  to 
make  and  place  fixtures  in  a  church,  to  he  jiaid  for  on  completion,  and  the 
church  burned  down  before  the  completion  of  his  work,  he  was  allowed  to 
recover  fjuantuyn  meruit.  In  )'errinf/lon  v.  Greene,  7  Rhode  Island,  5.S!) ;  S4 
Am.  Dec.  578,  where  a  clerk  had  been  hired  for  three  years,  at  a  stipuliited 
salary,  the  death  of  the  emjiloyer  before  that  time  was  held  to  terminate  the 
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contract,  and  no  action  was  maintainable  upon  it.  Tlie  Court  cited  Taylor  v. 
Caldwell,  pronouncing  it  "  the  latest  and  most  instructive  case  upon  this  sub- 
ject, so  far  as  the  discussion  of  the  principle  of  decision  is  concerned."  In 
Hwjuenin  v.  Courtenay,  21  South  Cai'olina,  iO'-i ;  ^)'-i  Am.  Rep.  68S,  the  wash- 
ing away  by  an  ocean  storm  of  part  of  land  agreed  to  be  conveyed  released  the 
vendee. 

In  respect  to  impossibility  brought  about  by  act  of  tiie  law,  see  Macon,  Sec 
R.  Co.  V.  Gibson,  8.3  Georgia,  1 ;  21  Am.  St.  Rep.  135,  and  cases  cited.  In 
Lorillard  v.  Clyde,  142  New  York,  4.56;  24  Lawyers'  Rep.  Annotated,  11.3,  it 
was  held  that  a  guaranty  of  corporate  dividends  was  excused  by  dissolution 
of  the  corporation,  citing  Taylor  v.  Caldwell. 

In  Pengra  v.  Wheeler,  24  Oregon,  532 ;  21  Lawyers'  Reports  Annotated,  726, 
the  Coiu't  observed :  "  The  theory  that  when  a  party  by  his  own  contract 
creates  a  charge  or  duty  upon  himself,  he  is  bouud  to  make  it  good,  if  he  may, 
notwithstanding  any  accident  by  inevitable  necessity,  because  he  might  have 
provided  against  it  by  his  contract,  had  its  origin  in  the  dictum  of  the  Court 
in  Puradine  v.  Jane,  Aleyn,  26,  and  this  rule  is  not  infrequently  applied  where 
the  impediment  comes  from  the  act  of  God.  But  the  actual  adjudications, 
while  discordant,  come  far  short  of  this ;  so  that  as  a  whole  this  dictum  is  not 
sustained  by  them.  Bishop  on  Contracts,  §  590.  '  It  is,'  says  Mr.  Justice 
SwAYXE,  '  a  well-settled  rule  of  law,  that  if  a  party  by  his  contract  charge 
himself  with  an  obligation  possible  to  be  performed,  he  must  make  it  good, 
miless  his  performance  is  rendered  impossible  by  the  act  of  God,  the  law,  or 
the  other  party.  Unforeseen  difficulties,  however  great,  will  not  excuse  him.' 
Dermott  v.  Jones,  2  Wallace  (U.  S.  Supr.  Ct.),  1.  '  The  act  of  God  will  dispense 
with  the  performance  of  a  contract,  but  to  bring  the  case  within  the  rule  of 
dispensation  it  must  appear  that  the  thing  to  be  done  cannot  by  any  means 
be  accomplished ;  for  if  it  is  only  improbable,  or  out  of  the  power  of  the 
obligor,  it  is  not  in  law  deemed  impossible.'  Beebe  v.  Johnson,  19  Wendell 
(New  York),  500;  32  Am.  Dec.  518.  The  plaintiff  having  agreed  to  make 
the  repairs  "  (to  a  dam)  "  within  ten  days  from  the  time  the  water  had  fallen 
to  an  average  winter  stage,  cannot  justify  the  failure  to  comply  with  this 
requirement,  if  the  water  continued  at  or  below  that  stage,  by  saying  that  the 
work  could  not  profitably  have  been  done  within  the  agreed  time,  since  by 
the  employment  of  more  labour  the  repairs  might  have  been  completed  within 
the  time.  This  would  have  been  within  the  power  of  the  jilaintiff,  and  there- 
fore not  impossible ;  but  if  after  the  water  had  fallen  to  the  required  stage  it 
immediately  rose,  and  continued  high  for  some  time,  this  would  have  been  such 
a  dispensation  as  would  have  rendered  the  performance  of  the  contract  impos- 
sible. If  one  engages  to  make  repairs  before  a  particular  day,  and  it  becomes 
impossible  by  the  act  of  God  to  make  them  by  that  day,  he  will  not  be  liable 
for  a  breach  of  the  covenant,  if  he  repairs  as  soon  as  possible  thereafter." 

In  Beehe  v.  Johnson,  cited  supra,  it  was  held  that  a  covenant  to  perfect  a 
patent  right  in  England,  and  to  secure  to  the  patentee  the  entire  control  of 
the  provinces  of  Upper  and  Lower  Canada,  is  not  necessarily  impossible,  for 
this  control  might  be  secured  by  an  Act  of  Parliament,  and  the  covenantor  is 
therefore  answerable  for  a  breach  of  the  covenant. 


li.  C.  VOL.  VI.]       SECT.  VIII. — TERMINATION    OF    LIABILITY.  615 

No.  57.  —  Master  v.  Miller,  4  T.  K.  330.  —  Notes. 

No.  57.  — MASTER  v.  MILLER. 

(179L) 

EULE. 

Liability  under  a  contract  may  be  discharged  by  inten- 
tional alteration  of  tlie  written  instrument  which  is  the 
primary  and  only  evidence  of  the  liability. 

Master  v.  Miller. 

4  T  E.  320;    2  H.  Bl.  140  (s.  c.  1  Sm.  L.  C;  2  E.  E.  399). 

This  case  is  fully  reported  and  annotated  as  a  ruhng  case  under 
the  title  "  Alteration,"  2  R.  C.  669  et  seq. 

AMEBICAN    NOTES. 

In  Page  v.  Krekey,  137  New  York,  307 ;  21  Lawj-ers'  Reports  Annotated, 
409,  it  was  held  that  an  alteration,  whether  material  or  not,  discharges  a  prior 
guarantor. 

An  alteration  which  is  made  to  conform  the  writing  to  the  intention  of 
all  the  parties,  and  in  a  manner  clearly  negativing  the  idea  of  fraud,  will  not 
avoid  the  instrument.  Foote  v.  Hambrick,  70  Mississippi.  157 ;  35  Am.  St, 
Rep.  631.  This  case  contains  an  ehiborate  review  of  authorities,  English  and 
American,  and  conceding  that  very  many  cases  hold  alteration  fatal  without 
regard  to  the  intention,  the  Court  observe :  "  ^Mien  we  come  to  carefully 
examine  the  authorities  holding  to  this  harsh  and  unjust  rule,  we  shall  find 
in  their  inharmonious  and  inconsistent  utterances,  that  while  professing 
adherence  to'  the  principle,  the  application  of  it  is  constantly  avoided  by  end- 
less exceptions  and  limitations.  The  sturdy  adherence  of  Courts  in  England 
and  America  to  the  rule  in  theory  is  in  bewildering  contrast  to  the  practical 
nullification  of  it  in  concrete  application  to  innocent  but  mistaken  oifenders, 
by  the  same  Courts."  "  In  many  of  the  American  cases  professing  to  stand 
by  that  part  of  the  inequitable  old  rule  which  renders  void  an  instrument 
altered,  without  regard  to  the  motives  of  the  person  making  the  alteration, 
we  find  like  evidence  of  the  practical  abandonment  of  the  doctrine  in  ca.«es  of 
mere  mistake,  where  fraud  cannot  be  affirmed."  "  It  must  be  conceded  liow- 
ever  that  nearly  all  text-\\Titers,  and  the  majority  of  the  Courts  of  last  resort 
in  the  United  States,  yet  assert  the  correctness,  in  a  general  way,  of  the  harsh 
rule  we  have  been  considering.  But  we  find  excellent  authority  for  the  juster 
and  more  equitable  rule,  which  we  have  foreshadowed,  —  that  an  alteration 
innocently  made,  without  improper  motive,  to  conform  the  instrument  to  the. 
intention  of  the  parties  at  the  time  of  its  execution  will  not  avoid  it.  In 
limcers  V.  Jewell,  2  ^e\y  Hampshire,  543,  the  Com-t  says:  'Although  then  it 
may  not  be  too  vigorous  to  hold  that  any  alteration  affecting  the  evidence  to 
be  offered  on  trial  is  material,  yet  it  is  reasonable  and  just  to  permit  a  party 
to  show  that  the  alteration  was  by  consent  of  those  interested,  was  by  acci- 
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(lent,  or  under  circuin.stances  rebutting  every  presumption  oi  iinproix^r 
motives.  ...  So  the  intent  must  be  fraudulent ;  or  in  other  words,  the  act 
done  with  an  eye  to  gaining  an  advantage.'  And  in  the  very  recent  ca.se  of 
Croswell  v.  Labree,  81  Me.  44;  10  Am.  St.  Kep.  23b,  it  is  said  by  the  Court: 
*  The  defence  at  the  trial  was  an  alleged  unauthorized  alteration  of  the  note 
by  inserting  in  it  the  words  "or  bearer."  The  Judge  at  the  trial  ruled  that  if 
the  alteration,  though  unauthorized,  was  innocently  made,  without  any 
fraudulent  or  improper  motive,  it  would  not  avoid  the  note.  That  was  cor- 
rect, and  is  well  borne  out  by  the  principle  established  in  M'dbery  v.  Slorer, 
75  Me.  69;  46  Am.  Rep.  361.  .  .  .  The  alteration  in  the  present  instance  was* 
a  material  one.  It  undertook  to  foist  a  contract  on  the  maker  not  made  by 
him.  It  changed  the  obligation  as  an  instrument  of  evidence.'  And  to  the 
like  effect  are  other  causes  determined  in  the  Supreme  Court  of  ^lairie, 
beginning  as  early  as  1839,  in  Hervey  v.  Harcey,  15  Me.  357.  In  Russell  v. 
Reed,  36  Minnesota,  376,  we  find  this  satisfactory  statement  of  the  rule  of 
law :  '  But  the  unauthorized  and  material  alteration  of  a  mortgage  by  the 
mortgagee,  or  with  his  privity,  after  execution,  unexplained,  is  presumptively 
fraudulent  and  vitiates  the  contract.'  The  like  enlightened  ruling  was  made 
by  the  Supreme  Com-t  of  Massachusetts  in  the  case  of  Adams  v.  Fi-ye,  3  Met- 
calf,  103.  '  The  Court  are  of  opinion  that  the  rule  of  law  applicable  to  the  case 
before  us  may  be  properly  stated  as  follows  :  1.  That  if  the  obligee  of  an  unat- 
tested bond,  after  the  execution  and  delivery  thereof,  shall,  without  the  knowl- 
edge and  assent  of  the  obligor,  fraudulently,  and  with  a  view  to  gain  some- 
improper  advantage  thereby,  procure  a  person  who  was  not  present  at  the 
execution  of  the  bond,  to  sign  his  name  as  an  attesting  witness,  such  act  will 
avoid  the  bond  and  discharge  the  obligor  from  all  lial)ility  on  tlie  same ;  and 
2,  That  the  act  of  the  obligee  in  procuring  the  signature  of  one  as  a  witness- 
who  was  not  present  at  its  execution,  and  not  duly  authorized  to  attest  it> 
will,  if  unexplained,  he  prima  facie  sufficient  to  authorize  the  jury  to  infer  the 
fraudulent  intent ;  but  that  it  is  competent  for  such  obligee  to  rebut  such 
inference,  and,  if  the  act  be  shown  to  have  been  done  wdthout  any  fraudulent 
pm-jiose,  the  bond  will  not  be  avoided  by  such  alteration.'  In  harmony  with 
this  general  view  is  the  opinion  of  the  Court  in  Vor/le  v.  Ripper,  34  Illinois, 
100;  85  Am.  Dec.  298." 

In  Wolferman  v.  Bell,  6  Washington,  84;  36  Am.  St.  Rep.  126,  it  was  held 
that  alteration  of  time  of  payment  of  a  note,  in  absence  of  proof  of  fraud, 
does  not  prevent  recovery  on  it  in  its  original  form.  So  where  the  date  of  a 
note  was  changed  to  conform  it  to  the  intention  and  correct  a  mistake,  it  did 
not  invalidate  the  note.  Dnker  v.  Fravz.  7  Bush  (Kentucky),  273  ;  3  Am^ 
Rep.  314  ;  Williamson  v.  Smith.  1  Coldwell  (Tennessee),  1  ;  78  Am.  Dec.  478;: 
Murray  v.  Graham,  29  Iowa,  520. 

As  to  the  effect  of  alteration  and  subseque^it  restoration  :  — 
In  Horst  v.  Wagner,  43  Iowa,  373 ;  22  Am.  Rep.  255,  the  payee  of  a  note, 
desiring  to  transfer  it,  and  being  ignorant  of  the  correct  way.  erased  his  own 
name  and  inserted  that  of  the  transferee,  but  subsequently  and  before  delivery- 
restored  the  note  to  its  original  form  and  transferred  it  h\  indorsements 
Held,  an  immaterial  alteration.  See  to  the  same  effect  Rogers  v.  Shaw,  53 
California,  260;  Kounlz  v.  Kennedy,  63  Pennsylvania  State,  187. 
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Where  an  alteration  is  made  under  an  honest  mistake  of  riglit,  and  not 
fraudulently  and  with  a  view  to  gain  an  improper  advantage,  a  recoverj-  may 
lie  had  upon  the  original  consider-ation  of  the  note.  Slate  Sar.  Bk.  y.  Shaffer, 
i)  Xebraska,  1  ;  31  Am.  Rep.  394  ;  Merrick  v.  Boury,  4  Ohio  .State,  GO  ;  Matte- 
son  V.  Ellsworth,  33  Wisconsin,  488;  14  Am.  Kep.  766 ;  Hunt  v.  Gray,  35  Xew 
Jersey  Law,  227 ;  10  Am.  Kep.  232,  citing  the  principal  case. 


Section  IX.  —  Compensation  for  Breach  of  Contract. 

No.  58.  —  HADLEY  v.  BAXENDALE. 

(1854.) 

No.  59.  —  HOENE  v.  MIDLAND  EAILWAY  COMPANY. 
(EX.  CH.  1873.) 

KULE. 

Damages  recoverable  on  a  breach  of  contract  are  measured 
by  the  actual  loss  sustained,  provided  such  loss  is  what 
wrould  naturally  result  as  the  ordinary  consequence  of  the 
breach,  or  as  a  consequence  which  may  under  the  circum- 
stances be  presumed  to  have  been  in  the  contemplation  of 
both  parties  as  the  probable  result  of  a  breach. 

Hadley  v.  Baxendale. 

9  Exch.  .341-356  (s.  C.  23  L.  J.  Ex.  179;   1  Jur.  x.  s.  358). 

This  case  is  fully  reported  as  No.  16  of  "Carrier,"  5  R.  C.  p.  502. 
Horne  v.  Midland  Railway  Company. 

L.  R.,  8  C.  P.  131-148  (s.  c.  42  L.  J.  C.  P.  59;  28  L.  T.  312;   21  W.  R.  481). 

This  case  is  fully  reported  as  No.  17  of  "  Carrier,'"  5  E.  C.  p.  506. 

EXpLlSII   XOTES. 

Tlie  principal  cases  have  already,  under  tlie  title  "Carrier,"  Nos.  16 
and  IT,  been  sufficiently  annotated  so  far  as  relates  to  contracts  for  car- 
riage. The  following  notes  relate  to  the  more  general  aj^plication  of 
the  rule. 

Fletcher  Y.  Tayleur  (IS.w),  17  C.  P..  21,  25  L.  J.  C.  V.  G."),  was  an 
actii.n  for  non-delivery  of  a  ship  at  the  stipulated  time.  The  rate  of 
freight  was  high  then,  and  had  fallen  when  the  shi[)  was  delivered.     It 
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was  held  that  the  plaintiff  could .  recover  the  difference  in  amount 
"between  what  he  would  have  earned  had  the  ship  been  delivered  at  the- 
])roper  tihie  and  what  he  would  earn  at  the  lower  rate.  In  Portman 
V.  Middleton  (1858),  4  C.  B.  (N.  S.)  322,  27  L.  J.  C.  P.  231,  tlie 
plaintiff  contracted  with  S.  to  repair  a  machine,  employed  the  defend- 
ant to  make  part  of  the  machinery,  —  a  fire-box,  — but  did  not  inform 
him  of  his  contract  with  8.  The  defendant  failed  to  coinjjlete  lii.s  con- 
tract within  the  time  .specified;  but  the  interval  between  that  time  and 
the  time  fixed  for  the  com])letion  of  the  plaintiff's  contract  with  S.  was 
sufficient  to  have  enabled  the  plaintiff  to  have  got  a  fire-box  made  else- 
where. The  plaintiff,  for  want  of  the  fire-box,  failed  to  complete  his 
contract  with  S.,  and  in  an  action  b\'  S.  damages  were  recovered 
against  him.  It  was  held  that  such  damages  could  not  be  recovered 
from  the  defendant  within  the  rule  in  Hadley  v.  Baxendale.  Compare 
with  this  Hydraulic  Engineeriny  Company  v.  McHaffie  (1879),  4  Q. 
B.  D.  670,  27  W.  R.  221.  There  the  plaintiffs,  in  July,  1877,  con- 
tracted with  J.  to  make  for  him  a  machine  to  be  delivered  at  the  end 
of  August.  The  defendants  contracted  with  the  plaintiffs  to  make, 
"as  soon  as  possible,"  part  of  the  machine  called  a  "gun."  The  de- 
fendants were  aware  that  the  machine  was  wanted  by  J.  at  the  end  of 
August,  but  they  did  not  finish  their  part  till  the  latter  part  of  Sep- 
tember. J.  then  refused  to  accept  the  machine  from  the  plaintiffs.  It 
was  held  that  the  defendants  had  broken  their  contract,  and  were  liable 
to  pay  as  damages  the  loss  of  profits  to  the  plaintiffs  upon  their  contract 
Avith  J.,  as  well  as  the  amount  spent  by  them  uselesslv  in  making  other- 
parts  of  the  machine. 

In  Smeed  v.  Ford  (1859),  1  El.  &  El.  602,  28  L.  J.  Q.  B.  178, 
32  L.  T.  (0.  S.)  314,  7  W.  E.  266,  the  defendants  contracted  to 
supply  a  threshing-machine  to  the  plaintiff  within  three  weeks  from 
the  24th  of  July.  The  defendants,  at  the  time  of  the  contract,  knew 
that  the  plaintiff  was  in  the  habit  of  threshing  the  corn  in  the  field, 
and  sending  it  to  market  at  once.  The  machine  was  not  forthcoming 
in  time,  and  the  plaintiff  was  obliged  to  carry  away  and  stack  the  corn. 
The  corn  was  damaged  by  exposure  to  weather,  so  that  it  was  necessary 
to  dry  it  in  a  kiln;  the  quality  was  much  deteriorated;  and  before  the 
corn  could  be  sold  the  price  had  fallen.  It  was  held,  applying  the  rule 
in  Hadley  v.  Baxendale,  that  the  plaintiff  was  entitled  to  recover 
damages  (1)  in  respect  of  the  deterioration  of  the  quality  of  the  wheat, 
(2)  in  respect  of  the  expense  of  carrying  and  stacking  it,  and  (3)  in 
respect  of  the  expense  of  the  kiln-drying;  but  not  in  respect  of  the  fall 
in  prices. 

In  Knowles  v.  Nimns  (1866),  14  L.  T.  (X.  S.)  592.  the  plaintiff, 
who  was  the  purchaser  of  two  oxen,  said  to  the  defendant  (vendor)  at 
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the  time  of  effectiug  the  piircluise,  that  if  tliere  were  the  least  fear  uf 
disease  he  wnulJ  not  have  tliein,  as  he  wanted  to  i)iit  tlieiu  witli  liis 
other  stock.  The  defendant  had  answered  that  '*  tliey  were  quite  sound 
and  free  from  disease."  It  turned  out  that  they  were  at  the  time  of 
the  sale  affected  with  rinderpest,  and  when  placed  with  the  ])laintiff's 
otlier  cattle  infected  them  so  that  nine  of  them  died.  In  an  action 
upon  the  warranty,  Blaokbukx,  J.,  held,  on  the  authority  of  Ihulhuj 
V.  Baxendale,  that  the  whole  of  this  loss  was  recoverable. 

In  Smith  v.  Green  (1875),  1  C.  P.  D.  92,  45  L.  J.  C.  P.  28,  33  L. 
T.  572,  24  W.  R.  142,  where  a  cow  was  sold  with  warranty  that  she 
was  free  from  foot  and  mouth  disease,  and  the  plaintiff  placed  this  cow 
with  other  cows  of  his,  and  some  of  them  became  infected  with  the  dis- 
ease:—  it  was  held  that  the  defendant  was  liable  in  damages  for  the 
entire  loss  if,  when  he  sold  the  cow,  he  knew  that  the  plaintiff  was  a 
farmer,  and  that  he  would  or  probably  might  place  the  infected  cow 
with  other  cows. 

In  Wilson  V.  General  Iron  Screw  Colliery  Co.  (1877),  47  L.  J.  Q.  I>. 
239,  37  L.  T.  789,  —  an  action  for  breach  of  contract  for  improperly 
repairing  a  sea-going  steam  vessel,  —  it  was  held  that  the  loss  incurred 
by  detention  until  the  repairs  were  done  properly  was  recoverable  within 
the  rule  of  Hadley  v.  Baxendale. 

Where  a  stable-keeper  contracted  to  receive  horses  for  a  horse-dealer 
during  a  fair  at  ivhich  they  were  to  be  sold,  and,  in  breach  of  his  con- 
tract, let  the  stable  to  another  person,  who  turned  out  the  plaintiff's 
horses;  —  the  horses  having  in  consequence  of  this  caught  C)ld,  —  it 
was  held  that  the  [)laintiff  was  entitled  to  damages  for  depreciation 
at  the  subsequent  sale.  McMaJum  v.  Field  (C.  A.  1881),  7  Q.  B.  D. 
591,  50  L.  J.  Q.  B.  552,  45  L.  T.  381. 

In  Rodocanachi  v.  Milburn  (C  A.  1886),  18  Q.  B.  D.  67,  56  L.  J.  Q.  B. 
202,  56  L.  T.  594,  35  W.  B.  241,  —  an  action  by  the  vendor  of  goods  sold 
"to  arrive  "  against  the  shipowner  for  the  loss  of  the  goods,  —  it  was  held 
by  the  Court  of  Appeal  that  the  measure  of  damages  is  the  market-value 
of  the  goods  at  the  place  where  and  at  the  time  when  they  ought  to 
have  been  delivered,  independently  of  any  circumstances  ])eculiar  to  the 
])laintiff  (that  is  to  say,  independently  of  the  price  iox  which  he  hail 
contracted  to  sell  the  goods),  less  the  accruing  freight  which  the  plain- 
tiff would  have  had  to  jiay  to  obtain  delivery. 

Where,  in  breach  of  a  covenant  against  sub-letting,  tlie  tenant  let  the 
premises  for  the  express  pui'pose  of  their  being  used  as  a  turpentine 
store,  and  the  store  caught  lire  and  was  Inirnt  down,  — it  was  held  by 
Hawkins,  J.,  that  the  landlord  could  recover  against  the  original  ten- 
ant the  whole  loss  as  damages  for  the  breach  of  covenant.  Lepla  v. 
Rogers  (1892),  1893,  1  Q.  B.  31,   68  L.  T.  584. 
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Where  goods  are  l)oug]it,  and  the  vendor  niake.s  default  in  delivery, 
the  ordinary  measure  of  damages  is  the  difference  between  the  market 
and  the  contract^)rices  at  the  time  of  delivery.  (Jhiiiery  v.  Viall 
<1860),  5  H.  &  K  288,  29  L.  J.  Ex.  180,  2  L.  T.  406,  8  W.  E.  629. 
But  if  the  vendor  was  aware  that  the  goods  were  bought  to  be  resold, 
either  generally  or  in  fulfilment  of  an  existing  contract  between  the 
purchaser  and  a  third  party,  the  measure  of  damages  is  the  loss  of 
profit  and  the  expenses  incurred  by  the  purchaser  in  fulfilling  his  con- 
tract. Thus  in  Barries  v.  Hutchinson  (1865),  18  C.  B.  (N.  S.)  445, 
34  L.  J.  C.  P.  169,  11  L.  T.  771,  13  W.  E.  386,  the  plaintiffs  bought 
caustic  soda  of  the  defendant,  part  to  be  shipped  in  June,  part  in  July, 
and  the  rest  in  August.  The  defendant  knew  at  the  time  of  the  sale 
that  the  plaintiffs  bought  to  sell  again  on  the  Continent,  and  that  it 
was  to  be  shipped  from  Hull,  but  not  that  it  was  for  Eussia,  although 
lie  learnt  this  also  before  the  end  of  August.  The  defendant  failed  to 
deliver  soda  during  the  time  conti'acted  for,  but  he  delivered  a  portion 
in  September  and  October.  There  was  no  market  for  caustic  soda,  and 
the  plaintiffs  who  had  contracted  for  the  resale  of  the  soda  to  H.,  a 
Eussian  merchant,  lost  the  profit  of  such  resale  in  respect  of  the  soda 
which  was  not  delivered  at  all,  and,  by  reason  of  the  approach  of  winter 
in  the  Baltic,  were  obliged  to  pay  an  increased  rate  of  freight  and  in- 
surance on  the  shipment  of  the  soda  delivered.  Held,  that  the  measure 
of  damages  was  the  loss  of  profits  and  the  cost  of  increased  freight  and 
insurance,  but  not  the  damages  paid  by  the  plaintiffs  in  respect  of  a 
sub-sale  made  by  H.  to  a  consumer  of  the  article. 

Where  on  the  sale  of  a  chattel  the  buj'er  intends  it  for  a  special  pur- 
pose, and  the  seller  is  not  informed  of  that  purpose,  but  reasonablj'  sup- 
poses the  chattel  is  required  for  another  and  the  more  obvious  purpose; 
the  amount  of  damage  which  on  default  in  delivery  would  have  resulted 
from  the  failure  of  the  latter  purpose  may,  if  less  than  that  which 
actually  resulted  to  the  seller  from  the  failure  of  his  purpose,  be  con- 
sidered to  be  the  measure  of  damage  in  the  common  contemplation  of 
the  parties  within  the  principle  of  HajHe])  v.  Baxendale.  Cory  v. 
Thames  Ironivorks  and  Ship-huildimj  Co.  (1868),  L.  E.,  3  Q.  B.  181, 
37  L.  J.  Q.  B.  68,  17  L.  T.  495,  16  W.  E.  457. 

In  France  v.  Gaudet  (1871),  L.  E.,  6  Q.  B.  109,  40  L.  J.  Q.  B. 
121,  19  W.  E.  622,  the  plaintiff  purchased  champagne  lying  at  the 
defendant's  wharf  at  14s.  per  dozen,  and  resold  it  to  a  ship's  captain 
about  to  sail  at  24s.  The  defendant  refused  to  deliver  the  wine,  and 
the  plaintiff  was  unable  to  fulfil  his  contract,  champagne  of  a  similar 
quality  not  being  procurable  in  the  market.  Although  the  defendant 
had  no  knowledge  of  the  sale  or  of  the  purpose  for  which  the  plaintiff 
required  delivery  of  the  champagne,  it  was  held  that  the  plaintiff  was 
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entitled  as  damages  to  tlie  price  at  which  he  sold  the  champagne.  In 
another  case,  Elbbujer  Actien-Gnsdlscluift,  &c.  v.  Arinstron'/  (1874),. 
L.  K.,  9  Q.  B.  473,  43  L.  J.  Q.  B.  211,  30  L.  T.  871,  23  W.  R.  127, 
the  defen(hint,  in  January',  1872,  agreed  to  furnish  the  plaintiff  with  a 
quantity  of  sets  of  wheels  and  axles  according  to  tracings,  to  he  deliv- 
ered on  certain  specified  days,  free  on  hoard  at  Hull.  The  plaintiffs 
were  under  a  contract  with  a  Russian  railway  company  to  deliver  them 
1000  covered  wagons,  500  on  tlie  1st  of  May,  1872,  and  500  on  the  31st 
of  May,  1873,  under  a  penalty  of  two  roubles  per  waggon  for  each  day's 
delay  in  delivery.  In  the  course  of  the  negotiations  between  the  plain- 
tiffs and  the  defendant,  the  latter  was  informed  of  the  plaintiffs'  con- 
tract with  the  railway  company.  The  defendant  failed  to  complete, 
and  the  jilaintiffs  had  to  pay  a  penalty  of  one  rouble  a  day,  amounting 
to  about  £100.  It  was  held  tliat  the  jury  might  reasonably  assess  the 
damages  at  the  amount  actually  paid  by  the  plaintiff  for  penalties. 

In  Hlnde  v.  Lklddl  (1875),  L.  R.,  10  Q.  B.  265,  44  L.  J.  Q.  B.  105, 
32  L.  T.  449,  23  W.  R.  650,  the  defendants  contracted  to  deliver  on  a 
specified  day  certain  goods  of  a  particular  quality,  and  at  an  agreed  price, 
but  failed  to  do  so.  The  plaintiff,  who  was  under  a  contract  to  shij)  the 
goods,  endeavoured  to  procure  goods  of  a  similar  quality,  but  was  unable 
to  do  so,  as  there  w-as  no  market  for  them.  He  therefore  bought  at  an 
advanced  price  goods  of  a  superior  cpiality,  and  passed  them  on  to  his  sub- 
vendee,  from  whom  he  did  not  receive  any  extra  payment  on  account  of 
the  extra  quality;  and  it  was  admitted  that  this  was  a  reasonable  course 
and  the  best  he  could  have  taken  under  the  circumstances.  It  was  hehl 
that  the  measure  of  damages  was  the  difference  between  the  contract 
price  and  the  cost  to  the  plaintiff  of  the  goods  purchased  by  him  in 
substitution.   '  Borries  v.  Hiifdihison,  supra,  was  expressly  followed. 

In  GrUert-Bovgnis  v.  Niiynit  (1S85),  15  Q.  B.  D.  85,  54  L.  J.  Q. 
B.  511,  the  defendant  contracted  with  the  plaintiff  to  deliver  goods  to 
him  of  a  particular  shape  and  description  at  certain  ])rices  and  by  in- 
stalments at  different  times.  The  defendant  knew  that,  except  as  to 
price,  the  contract  corresponded  with  one  the  ])laintiff  had  made  with  u 
French  customer  of  his,  and  that  it  was  made  to  fulfil  the  last  contract. 
The  defendant  broke  the  contract,  and  there  being  no  market  for  the 
goods,  the  plaintiff  was  ordered  to  pa}-  £28  to  his  sub-vendee  by  tln^ 
French  Court.  It  was  held  that  the  plaintiff  was  entitled  to  recover 
loss  of  profits  on  sub-sale,  and  damages  in  respect  of  his  liability  to  his 
customer;  and  in  estimating  the  latter,  the  £28  awarded  by  the  French 
Court  was  a  reasonable  sum  at  which  to  assess  the  damages.  Elb'in(inr 
Actien-Gesellschaff,  &c.  v.  A rmsfruiKj ,  supra,  was  approved  of. 

In  Hammond  v.  Basse>f  (1887),  20  Q.  B.  D.  79,  57  L.  J.  Q.  B.  r^t^, 
the  defendant  made  a  contract  for  sale  of  coal  of  a  particular  descrip- 
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tion  to  the  pliiintiffs,  knowing  that  the  plaintiffs  bought  for  tlic  pur- 
pose of  selling  it  as  coal  of  that  description.  The  Court  of  Ajipcal, 
affirming  the  decision  of  Field,  J.,  held  that  the  plaintiffs  were  entitled 
to  recover  as  damages  the  costs  to  which  they  had  been  put  in  an 
action  brought  against  them  by  sub-vendees,  in  which  it  was  found  that 
the  coal  was  not  of  the  description  specified. 

In  contracts  of  sales  by  instalments,  the  measure  of  damages  is  the 
sura  of  the  differences  betw'een  the  contract  and  the  market-prices  at 
the  various  times  when  the  goods  ought  to  have  been  delivered. 
Brown  v.  Mnllei'  (1872),  L.  E.,  7  Ex.  319,  41  L.  J.  Ex.  214,  27  L.  T. 
272,  21  W.  E.  18;  Roper  y.  Johnson  (1873),  L.  E.,  8  C.  P.  167,  42  L. 
J.  C.  P.  65,  28  L.  T.  296,  21  W:  E.  384;  In  re  Voss  (1873),  L.  E., 
16  Eq.  155. 

Ih  the  case  of  sales  of  land,  where  the  purchaser  is,  without  fraud, 
unable  to  make  a  title,  but  is  willing  to  convey  for  such  title  as  he 
has,  a  different  rule  has  been  established.  It  has  been  decided  by  the 
House  of  Lords,  in  Bain  v.  Fotherrjill  (1874),  L.  E.,  7  H.  L.  158,  43 
L.  J.  Ex.  243,  31  L.  T.  387,  confirming  the  rule  laid  down  about  one 
hundred  years  previously  in  Flnrean  v.  Thornhill,  2  W.  Bl.  1078,  that 
the  purchaser  in  such  a  case  is  only  entitled  to  recover  the  expenses  to 
which  he  has  been  put,  but  not  damages  in  respect  of  the  loss  of  his 
bargain.  In  this  case  of  Bain  v.  Fothergill,  Denmais',  J.,  in  his  opin- 
ion in  answer  to  the  question  of  the  House  (L.  E.,  7  H.  L.  177),  con- 
trasted the  rule  w'ith  that  laid  down  in  Hadley  v.  Baj^endaJe  as  to 
ordinary  breaches  of  contract.  He  says:  "It  has  from  time  to  time, 
as  fresh  cases  have  arisen,  been  found  necessary  to  la}'  down  rules  for  the 
guidance  of  juries  in  the  assessment  of  damages.  Hadley  v.  Baxendale 
is  a  notable  instance  of  such  a  rule  laid  down  a  few  j^ears  ago,  and  now 
recognised  as  part  of  the  common  law.  The  very  fact  that  the  rule 
laid  down  in  Flureati  v.  Thornhill  has  been  for  nearly  a  century  recog- 
nised and  acted  upon  as  a  known  limitation  in  respect  of  the  damages 
upon  breach  of  a  contract  for  the  sale  of  real  estate,  seems  almost  suffi- 
cient to  answer  the  argument  founded  upon  the  anomalous  character  of 
the  rule." 

The  principle  of  Hadley  v.  Baxendale  has  been  ap})lied  to  actions  of 
tort  as  well  as  to  actions  on  contracts.  So  it  has  been  held  in  an  action 
by  an  owner  of  goods  for  damage  by  a  collision,  that  loss  of  market  is 
not  a  ground  for  claim  of  special  damage  any  more  than  it  is,  generally, 
in  an  action  upon  the  contract  to  carry  the  goods.  The  Nottlng  Hill 
(1884),  9  P.  D.  105,  53  L.  J.  P.  D.  &  A.  56,  51  L.  T.  66,  32  W.  E.  764; 
citing  The  Parana  (1877),  2  P.  D.  118,  45  L.  J.  P.  D.  &  A.  108,  36 
L.  T.  388,  25  W.  E.  596.  And  a  similar  principle  is  applied  in  The 
Argentino  (1888),  13  P.  D.  191,  58  L.  J.  P.  D.  &  A.  1,  59  L.  T.  914,  37 
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W.  R.  210,  affirmed  in  House  of  Lords  (1889),  14  App.  C:i.s.  519.  lu 
The  City  of  Lincoln  (1889),  15  P.  D.  15,  59  L.  J.  P.  D.  &  A.  1,  62  L. 
T.  49,  38  W.  R.  345,  it  was  held  that  the  grounding  of  a  A-essel  owing  to 
loss  of  the  compass  and  charts  in  a  collision  was  not  too  remote  a  cause 
for  claiming  damages  against  the  colliding  vessel.  In  Victorian  Rail- 
way Commissioners  \.  Coulias  (Privy  Council,  1888),  13  App.  Cas.  222, 
57  L.  J.  P.  C.  69,  58  L.  T.  390,  37  W.  R.  129,  it  was  held  that  a  nervous 
shock,  caused  by  trains  coming  into  imminent  danger  of  a  collision, — 
but  no  actual  collision  having  taken  place,  —  was  too  remote  a  conse- 
-quence  for  damages  to  be  recovered.  Compare  Bell  v.  Great  Northern 
Mailway  Co.  of  Ireland  (1890),  26  L.  K.,  Ireland,  428,  and  Irish  cases 
there  referred  to,  where  the  contrary  has  been  decided. 

AMERICAN    NOTES. 

The  first  principal  case  has  been  cited  in  nearly  every  decision  concerning 
the  measure  of  damages  in  this  country  since  its  decision,  and  its  doctrine  has 
been  universally  followed.  Both  principal  cases  are  repeatedly  referred  to  by 
Sedgwick  and  by  Sutherland  in  their  treatises  on  Damages.  Mr.  Lawson  cites 
the  first  case  as  "  the  leading  case,"  and  says  it  "  has  been  followed  in  all  the 
■Courts  of  the  United  States." 

It  is  uniformly  held  here  that  the  damages  recoverable  must  be  the 
proximate  result  and  the  "  natural  consequences  "  of  the  breach  of  the  con- 
tract, and  not  merely  connected  with  it  through  a  series  of  intervening  causes, 
nor  speculative  nor  contingent. 

So  it  has  been  held,  for  example,  on  a  learned  review  of  authorities,  that 
■on  a  warranty  of  a  safe  as  burglar  proof,  the  value  of  articles  stolen  there- 
from by  burglars  was  not  a  proper  item  of  damages ;  Herring  v.  Skaf/f/s,  62 
Alabama,  180;  34  Am.  Rep.  4;  and  on  a  breach  of  contract  to  build  and 
finish  an  opera  house,  whereby  one  of  the  singers  took  cold,  the  loss  of  receipts 
thereby  could  not  enter  into  the  recovery.  Academ;/  of  Music  v.  Hnckett, 
"2  Hilton  (N.  Y.  Com.  PL),  217.  So  the  printer  of  a  newspaper,  erroneously 
printing  an  advertisement  of  sale  of  lands  on  execution,  in  consequence  of 
■which  the  levy  failed  and  the  sheriif  was  made  responsible,  was  held  not 
Tesponsible  to  the  sheriff  for  that  amount.  Jackxnn  v.  A  dams,  9  Massachusetts, 
484  ;  6  Am.  Dec.  94.  So  of  conjectural  profits  of  a  mill  from  which  the  pur- 
•chaser  has  been  ejected  by  a  paramount  title.  Bond  v.  QnatllfhnMm,  1  McCord 
<So.  Car.),  .584  ;  10  Am.  Dec.  702.  So  of  the  value  of  rice  whicii  tiie  defend- 
ant had  contracted  to  transport  at  a  stated  lime,  and  which  was  burned  after 
that  time  and  Ijefore  transportation.  Ashe  v.  DcNosselt,  5  Jones  Law  (Nor. 
Car.),  299  ;  72  Am.  Dec.  552.  So  in  an  action  fm-  defective  construction  of 
•ti  steamboat  damages  for  loss  of  profits  and  delays  in  voyages  are  not  recover- 
able. Blanchard  v.  Ely,  21  Wendell  (New  York),  342 ;  34  Am.  Dec.  250.  So  on 
breach  of  a  contract  for  towing  boats  of  coal  the  loss  thereof  by  a  raft  drifted 
against  them  by  a  sudden  rise  of  the  water  may  not  be  considered.  McGovern 
V.  Lewis,  5fi  Pennsylvania  State,  231 ;  94  Am.  Dec.  00.  So  on  a  breach  of  con- 
tract to  adjust  a  raker  to  a  reaping  machine,  the  loss  of  the  crop  is  not  a 
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proper  element  of  damages.  Fuller  v.  Curtis,  100  Indiana,  237;  50  Am.  Kep. 
780.  In  an  action  by  an  agent  for  wrongful  di.sniissal  by  an  insurance  com- 
pany, he  may  recover  the  value  of  probable  renewals  of  policies  obtained  by 
him.  ^tna  L.  Ins.  Co.  v.  Nexsen,  84  Indiana,  347  ;  43  Am.  Rep.  91.  On 
breach  of  contract  for  building  a  flume,  loss  of  profits  of  the  mill  is  not 
recoverable.  Bridges  v.  Lanham,  14  Nebraska,  309  ;  4.5  Am.  Kep.  121.  On 
breach  of  a  contract  to  furnish  water  for  the  purpose  of  extinguishing  fires, 
the  destruction  of  a  building  by  fire  in  consequence  is  within  the  proper 
allowance  of  damages.  Paducah  L.  Co.  v.  Paducah  W.  S.  Co.,  89  Kentucky,. 
340 ;  25  Am.  St.  Kep.  536.  On  breach  of  a  contract  to  move  a  hotel  there  can 
be  no  recovery  for  loss  of  profits  in  future.  Sherman,  Sfc.  Co.  v.  Leonard,  46 
Kansas,  354;  26  Am.  St.  Rep.  101.  So  on  breach  of  contract  to  sell  goods. 
Trigg  v.  Claij,  88  Virginia,  330 ;  29  Am.  St.  Rep.  723 ;  A  ustrian,  §-c.  Co.  v. 
Springer,  94  Michigan,  343 ;  34  Am.  St.  Rep.  350.  So  on  breach  of  contract 
to  furnish  machinery  and  repair  a  mill.  Hutchinson  Man.  Co.  v.  Pinch,  91 
Michigan,  156 ;  30  Am.  St.  Rep.  463. 

On  a  tenant's  breach  of  covenant  to  pay  taxes,  the  recovery  can  embrace 
only  the  unpaid  taxes  with  interest.  Fontaine  v.  Schulcnhurg.  cS'c.  Co.,  109 
Missouri,  55 ;  32  Am.  St.  Rep.  648. 

On  a  breach  of  warranty  that  an  animal  sold  is  free  from  disease,  damages 
may  be  awarded  for  contagion  to  other  animals.  Joy  v.  Bitzer,  11  Iowa,  73 ; 
3  Lawyers'  Rep.  Annotated,  184. 

Damages  suffered  by  individuals  in  their  property  by  reason  of  failure  to 
furnish  water  to  a  town  may  not  be  considered  in  determining  the  damage  to 
the  town.  Wiley  \.  Athol,  150  Massachusetts,  420  ;  6  Lawyers'  Rep.  Annotated, 
342. 

See  Masterson  v.  Mayor,  1  Hill  (New  York),  61 ;  42  Am.  Dec.  38;  Cates  v. 
Sparkman,  73  Texas,  619 ;  15  Am.  St.  Rep.  806;  Mihills  Man.  Co.  v.  Day.  50 
Iowa,  250;  Mackey  v.  Olssen,  12  Oregon,  429  ;  Billmeyer  v.  Wagner,  91  Penn- 
sylvania State,  92  ;  Furstenburgv.  Fawsett,Ql  Maryland,  184  ;  Osborne  v.  Pokett, 
33  Minnesota,  10;  McGralh  v.  Gegner,  71  Maryland,  331;  39  Am.  St.  Rep. 
415. 

The  second  rule  in  Hadley  v.  Baxendale.  that  the  damages  may  include 
such  matters  as  both  parties,  in  making  the  contract,  might  reasonably  have 
expected  to  be  the  consequences  of  a  breach,  and  therefore  intended  to  embrace, 
is  supported  by  a  large  body  of  American  cases.  As  where  a  landlord  agTeed 
in  a  lease  to  repair  the  fences  so  as  to  secure  a  crop,  and  failing  to  do  so,  cattle 
broke  in  and  in  jui-ed  tlie  crops,  he  was  held  for  their  value.  Culver  v.  Hill. 
68  Alabama,  66  ;  44  Am.  Rep.  134.  This  rule  was  applied  in  the  leading  case 
of  GriffiuY.  Colver,  16  New  York,  489  ;  69  Am.  Dec.  718;  U.  S.  v.  Behan,  110 
United  States,  344 ;  Cutting  v.  Grand  Trunk  R.  Co.,  13  Allen  (Mass.),  385 ; 
Hurd  V.  Dun.^more,  63  New  Hampshire,  171 ;  Buffalo  Barb  Wire  Co.  v.  Phillips, 
64  Wisconsin,  338 ;  Houston  R.  Co.  v.  Hill,  63  Texas,  385  ;  Fleming  v.  Beck, 
48  Pennsylvania  State,  312  ;  True  v.  International  Tel.  Co.,  60  Maine,  9  ;  11  Am. 
Rep.  156.  So  on  breach  of  a  contract  to  sell  and  deliver  furniture  for  a  hotel 
by  a  fixed  time,  the  loss  of  profits  from  renting  the  rooms  to  guests  may  be 
considered  in  the  recovery.     Berkey,  ^'c.   Co.  v.  Hascall,  123  Indiana,  502 ;. 
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8  Lawyei-s'  Rep.  Annotated,  65.  And  so  on  breach  of  contract  to  furnish 
machinery  which  is  not  otherwise  procurable,  to  enable  a  l)usiness  to  be 
formed,  loss  suffered  from  consequent  inability  to  set  up  the  l)usiness  may  be 
considered.  Abboll  v.  Hapyoud,  150  Massachusetts,  248;  5  Lawyers'  Kep. 
Annotated,  580.  On  breach  of  a  contract  to  build  a  motor  railway  from  a 
city  to  land  which  the  plaintiff  has  bought  with  a  view  to  selling  it  out  for 
residences,  the  measure  of  damages  is  the  difference  between  tlie  value  of  the 
land  with  and  without  the  railway  completed.  B^af/en  v.  Thompson,  '2'i  Oregon, 
239  ;  18  Lawyers'  Rep.  Annotated,  318. 

Where  one  agreed  not  to  engage  in  business  as  a  member  of  a  rival  firm, 
and  did  not  so  engage,  but  caused  it  to  be  supposed  among  the  plaintiff's 
prospective  customers  that  he  had  so  engaged,  the  damages  could  not  embrace 
any  loss  caused  by  the  competing  business  indei^endent  of  that  belief.  Dauiels 
V.  Brodie,  54  Arkansas,  210  ;  11  Lawyers'  Rep.  Annotated,  81. 

In  Texas  it  has  been  held  by  a  long  course  of  decisions  that  where  a 
telegraph  company  fails  to  deliver  a  message  announcing  an  illness  or  death, 
the  person  addressed  may  recover  for  mental  anguish  experienced  in  not 
being  able  to  be  present  at  the  bedside  or  the  funeral.  Stuart  v.  West.  U.  T'el. 
Co.,  66  Tex.  580;  59  Am.  Rep.  623.  But  this  has  been  dissented  from  every- 
where else  except  North  Carolina,  Kentucky,  Tennessee,  Iowa,  and  Alabama. 
See  notes,  34  Am.  St.  Rep.  831  ;  10  ibid.  778;  also  38  ibid.  575,  and  28  Lawyers' 
Rep.  Annotated,  72. 

And  even  in  Texas  it  has  been  conceded  that  the  damages  may  not  embrace 
the  expense  of  exhuming  the  body  because  of  improper  burial.  Western  U. 
Tel.  Co.  v.  Carter,  85  Texas,  580 ;  34  Am.  St.  Rep.  826. 

Upon  a  breach  of  an  express  warranty,  in  regard  to  special  or  consequiMitial 
damages,  it  has  been  held,  for  example,  that  a  manufacturer  of  carriage-springs 
was  liable  for  the  expense  of  taking  them  out  and  supplying  them  with  others. 
Thorns  v.  Dingley,  70  Maine,  100 ;  35  Am.  Rep.  310  :  and  see  Cassidy  v.  Le 
Fevre,  45  New  York,  562  (engine  and  boilei-s)  ;  Parks  v.  Morris  Axe  §•  Ton/  Co., 
54  ibid.  586  (steel).  So  where»a  steam  boiler  in  a  mill  was  warranted,  the 
buyer  recovered  rent  while  the  mill  was  lying  idle  on  account  of  its  explosion. 
Sinker  v.  Kidder,  123  Indiana,  528.  So  where  a  refrigerator  was  expresslv 
warranted  to  keep  chickens  sound  until  the  next  spring,  the  buyer  recovered 
profits  which  he  would  have  made  if  the  warranty  had  not  been  broken. 
Beeman  v.  Banta,  118  New  York,  538;  16  Am.  St.  Rep.  779,  citing  Reed  v. 
McConnell,  101  New  York,  270;  Wakeman  v.  Wheeler  cV  W.  M.  Co..  lOl  New 
York,  205 ;  54  Am.  Rep.  676. 

The  same  rule  has  been  applied  on  breach  of  an  implied  warranty,  where 
the  article  was  sold  under  a  recognized  name  and  for  a  special  use,  as  in  the 
case  of  seeds,  in  which  the  difference  in  value  between  the  crop  raised  an<i 
that  which  should  have  been  raised  was  allowed.  Passinger  v.  Thorburn.  34 
New  York,  634;  90  Am.  Deo.  753;  White  v.  Miller,  11  New  York,  118;  27 
Am.  Rep.  13;  Wolcotl  v.  Mount.  :50  New  Jersey  Law,  262;  13  Am.  Rep.  438; 
and  so  of  an  article  sold  as  ''Paris  (JnM'ii,"  for  destroying  \vov\\\%  Jones  \. 
George,  61  Texas,  845;  48  Am.  Rep.  280;  and  so  of  a  fertilizer.  Bell  \.  Rey- 
nolds, 78  Alabama,  511.     In  the  last  case  interest  was  allowed  on  the  amount 
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expended.  But  interest  on  the  damages  \va.s  di.sallowed  in  White  v.  Miller,  78 
Kew  York,  393 ;  34  Am.  Rep.  544.  See  Shaw  v.  Synith,  45  Kansas,  334 ;  11 
Lawyers'  Rep.  Annotated,  681. 

In  some  of  the  seed  cases  however  possible  profits  have  Vjeen  disallowed, 
and  the  recovery  has  been  limited  to  the  purchase  price  and  interest,  and  the 
cost  of  labour  in  preparing  the  ground,  less  any  benefit  to  the  land  thereby. 
Ferris  v.  Cnmxtock,  33  Connecticut,  513;  Biiller  v.  Moore,  68  Georgia,  780; 
45  Am.  Rep.  508.  In  Kingsbury  v.  Taylor,  29  Maine,  508 ;  50  Am.  Dec.  607, 
•on  a  sale  of  seed,  in  the  absence  of  express  warranty  or  fraud,  no  recovery 
whatever  was  allowed.  The  present  writer  (Browne  on  Sales,  p.  201)  says: 
"  The  latter  rule  seems  the  more  just  and  reasonable.  In  the  absence  of  an 
express  warranty,  it  is  a  very  onerous  and  impolitic  measure  of  damages,  and 
one  under  which  it  would  be  impossible  to  conduct  the  seed  business,  to  mulct 
the  seller  in  thousands  of  dollars  for  contingent  profits,  without  regard  to 
weather  or  cultivation,  on  the  sale  of  a  few  dollars'  worth  of  seeds."  "  It  is 
reasonable  that  gains  prevented,  as  well  as  losses  actually  sustained,  are 
recoverable  where  the  gains  are  certain ;  thus  where  tobacco  packing  cases 
are  the  subject  of  sale,  the  seller  impliedly  warrants  that  he  will  make  good 
any  damage  done  to  the  tobacco  by  moulding,  Gerst  v.  Jones,  32  Grattan 
(Virginia),  518 ;  34  Am.  Rep.  773 ;  but  to  hold  a  seller  on  an  implied  war- 
ranty as  against  wind  and  frost  and  bugs  and  worms,  seems  to  the  writer  very 
near  the  apex  of  absurdity." 

In  Spencer  v.  Hamilton,  113  North  Carolina,  49;  37  Am.  St.  Rep.  Gil,  it  was 
held  that  on  breach  of  a  lessor's  contract  to  clean  out  ditches  on  the  land,  the 
lessee  might  recover  the  amount  of  the  consequent  diminution  in  value  of 
the  crops. 

On  breach  of  a  contract  to  furnish  boilers  and  machinery  for  a  boat  to  be 
used  at  a  summer  pleasure  resort,  the  recovery  may  embrace  the  rental  value 
of  the  boat,  and  the  value  of  the  owner's  services  and  the  wages  of  employees 
during  the  period  of  idleness  entailed  by  the  breach.  Broionell  v.  Chapman, 
84  Iowa,  504 ;  35  Am.  St.  Rep.  326. 

For  special  loss,  not  natural  and  obvious,  there  can  be  no  recovery ;  it  is 
essential  that  both  parties  should  have  known  the  circumstances  from  which 
it  may  be  implied  that  it  was  had  in  contemplation.  All  the  cases  imply  or  de- 
clare this  :  "  A  party  is  liable  for  all  the  direct  damages  which  both  parties  to 
the  contract  would  have  contemplated  as  flowing  from  its  breach,  if  at  the  time 
they  entered  into  it,  they  had  bestowed  proper  attention  upon  the  subject  and 
had  been  fully  informed  of  the  facts."  Leonard  v.  N.  Y.,  §r.  Tel.  Co.,  41 
New  York,  544 ;  1  Am.  Rep.  446. 
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Xo.  60.  — CUTTEE  v.  POWELL. 
(1795.) 

No.  61.  —  PLANCHE  v.  COLBUEX. 
(1831.) 

RULE. 

Where  a  contract  is  made  for  an  entire  service  to  be 
rendered  by  A.  to  B.,  and  after  part  of  the  service  is  per- 
formed A.  is,  without  default  of  B.,  rendered  incapable  of 
further  performance,  A.  cannot  recover  anything  under  the 
contract,  nor  can  he  sue  upon  a  quantum  meruit.  But  where 
B.  has  broken  the  contract  so  that  further  services  become 
useless,  A.  may  recover  upon  a  quantum  meruit  for  the  work 
done. 

Cutter,  Administratrix  of  Cutter  v.  Powell. 

6  T.  R.  320-327  (s.  c  3  R.  R.  185  ;    2  Sra.  L.  Ca.s.  1). 

Contract.  — Entire  Promise.  —  Incomplete  Performance. 

If  a  sailor  hired  for  a  voyage  take  a  promissory  note  from  his  employer    [320] 
for  a  certain  sum  provided  he  i)roceed,  continue,  and  do  his  duty  on  hoard 
for  the  voyage,  and  before  the  arrival  f>f  the  ship  he  dies,  no  wages  can  be 
claimed  either  on  the  contract  or  on  a  quantum  meruit. 

To  assumpsit  for  work  and  labour  done  by  the  intestate,  the 
defendant  pleaded  the  general  issue.  And  at  the  trial  at  Lancaster 
tlie  jury  found  a  verdict  for  the  plaintiff  for  £31  10s.,  subject  to 
the  opinion  of  this  Court  on  the  following  case. 

The  defendant  being  at  Jamaica  subscribed  and  delivered  to 
T.  Cutter  the  intestate  a  note,  whereof  the  following  is  a  copy : 
"  Ten  days  after  the  ship  Governor  Parri/,  myself  master,  arrives 
at  Liverpool,  I  promise  to  pay  to  ]\Ir.  T.  Cutter  the  sum  of  thirty 
guineas,  provided  he  proceeds,  continues,  and  does  his  duty  as 
second  mate  in  the  said  sliip  from  hence  to  the  Port  of  Liverpool. 
Kingston,  July  31st,  1793."  The  sliip  Governor  Parry  sailed 
from  Kingston  on  the  2nd  of  August,  1793,  and  arrived  in  the 
Port  of  Liverpool  on  the  9th  of  Octoher  following.  T.  Cutter  went 
on  board  the  ship  on  the  31st  of  July,  1793,  and  sailed  in  her  on 
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the  2nd  day  of  August,  and  proceeded,  continued  and  did  his  duty 
as  second  mate  in  her  from  Kingston  until  his  death,  whicli 
happened  on  the  20th  of  September  following,  and  before  the  ship's 
arrival  in  the  T'ort  of  Liverpool.  The  usual  wages  of  a  second  mat'^ 
of  a  ship  on  such  a  voyage,  when  shipped  by  the  montli  out  and 
home,  is  four  pounds  per  month ;  but  when  seamen  are  shipped  by 
the  run  from  Jamaica  to  England,  a  gross  sum  is  usually  given. 
The  us^^al  length  of  a  voyage  from  Jamaica  to  Liverpool  is  about 
eight  weeks. 

This  was  argued  last  term  by  J.  Haywood  for  the  plaintiff;  but 
the  Court  desired  the  case  to  stand  over,  that  inquiries  might  be 
made  relative  to  the  usage  in  the  commercial  world  on  these  kinds 
of  agreements.  It  now  appeared  that  there  was  no  fixed  settled 
usage  one  way  or  the  other ;  but  several  instances  were  mentioned 
as  having  happened  within  these  two  years,  in  some  of  which  the 
merchants  had  paid  the  whole  vv^ages  under  circumstances  similar 
to  the  present,  and  in  others  a  proportionable  part.  The  case  was 
now  again  argued  by 

Chambre  for  the  plaintiff,  and  Wood  for  the  defendant. 

Arguments  for  the  plaintiff.  —  Tlie  plaintiff  is  entitled  to  recover 
a  proportionable  part  of  the  wages  on  a  quantum  meruit  for  work 
and  labour  done  by  the  intestate  during  that  part  of  the 
[*  321]  *  voyage  that  he  lived  and  served  the  defendant;  as  in  the 
ordinary  case  of  a  contract  of  hiring  for  a  year,  if  the  ser- 
vant die  during  the  year,  his  representatives  are  entitled  to  a 
proportionable  part  of  his  wnges.  If  any  defence  can  be  set  up 
against  the  present  claim,  it  must  arise  either  from  some  known 
general  rule  of  law  respecting  marine  service,  or  from  the  particular 
terms  of  the  contract  between  these  parties.  But  there  is  no  such 
rule  applicable  to  marine  service  in  general  as  will  prevent  the 
plaintiff's  recovering,  neither  will  it  be  found,  on  consideration,  that 
there  is  anything  in  the  terms  of  this  contract  to  defeat  the  present 
claim.  It  is  indeed  a  general  rule  that  freight  is  the  mother  of 
wages  ;  and  therefore  if  the  voyage  be  not  performed,  and  the 
owners  receive  no  freight,  the  sailors  lose  their  wasres;  though  that 
has  some  exceptions  where  the  voyage  is  lost  by  the  fault  of  the 
owners,  as  if  the  ship  be  seized  for  a  del)t  of  the  owners,  or  on 
account  of  having  contraband  goods  on  board  ;  in  either  of  which 
cases  the  sailors  are  entitled  to  their  wages,  though  the  voyage  be 
not  performed.     Vin.   Abr.  "  JMariners,"  2.35.     But  here   tlie   rule 


K.  C.  VOL.  VI.]       SECT.  IX.  —  COMPENSATION    FOl;    BREACH.  629 


No.  60.  —Cutter  v.  Powell,  6  T.  K.  321,  322. 


itself  does  not  apply,  the  voyage  having  been  performed,  and  the 
owners  having  earned  their  freight.  There  is  also  another  general 
rule,  that  if  a  sailor  desert,  he  shall  lose  his  wages ;  but  that 
is  founded  upon  public  policy,  and  was  introduced  as  a  means  of 
preserving  the  ship.  But  that  rule  cannot  apply  to  this  case ;  for 
there  the  sailor  forfeits  his  wages  by  his  own  wrongful  act,  whereas 
liere  the  seaman  was  prevented  completing  his  contract  by  tlie  act 
of  God. '  So  if  a  mariner  be  impressed,  he  does  not  forfeit  his 
wages;  for  in  Wiggins  v.  Ligleton,  2  Lord  llaym.  121-4:,  Lord  Holt 
held  that  a  seaman,  who  was  impressed  before  the  ship  returned  to 
the  port  of  delivery,  might  recover  wages  pro  tanto.  Neither  is 
there  anything  in  the  terms  of  this  contract  to  prevent  the  plaintiff's 
recovering  on  a  quantum  meruit.  The  note  is  a  security,  and  not 
an  agreement ;  it  is  in  the  form  of  a  promissory  note,  and  was 
given  by  the  master  of  the  ship  to  the  intestate  to  secure  the  pay- 
ment of  a  gross  sum  of  money,  on  condition  that  the  intestate 
s^iould  be  able  to,  and  should  actually,  perform  a  given  duty.  The 
condition  was  inserted  to  prevent  the  desertion  of  the  intestate,  and 
to  ensure  his  good  conduct  during  tlie  voyage.  And  in  cases  of 
this  kind,  the  contract  is  to  be  construed  liberally.  In  Edwards 
V.  Child,  2  Vern.  727,  where  the  mariners  had  given  bonds 
to  the  East  India  *  Company  not  to  demand  their  wages  [*  322] 
unless  the  ship  returned  to  the  Port  of  London,  it  was 
held  that  as  the  ship  had  sailed  to  India  and  had  there  delivered 
her  outward  bound  cargo,  the  mariners  were  entitled  to  their  wages 
on  the  outward  bound  voyage,  though  the  ship  was  taken  on  her 
return  to  England.  This  note  cannot  be  construed  literally,  for 
then  the  intestate  would  not  have  been  entitled  to  anything  though 
he  had  lived  and  continued  on  board  during  the  whole  voyage,  if  he 
had  been  disabled  by  sickness  from  performing  his  duty.  But  even 
if  this  is  to  be  considered  as  a  contract  between  the  parties,  and  the 
words  of  it  are  to  be  construed  strictly,  still  the  plaintiff"  is  entitled 
to  recover  on  a  quantum  meruit,  because  that  contract  does  not 
apply  to  this  case.  The  note  was  given  for  a  specific  sum  to  be  paid 
in  a  given  event;  but  that  event  has  not  liajipenod,  and  the  action 
is  not  brought  on  the  note.  The  parties  ])rovided  for  one  particular 
case  :  but  there  was  no  express  contract  for  the  case  that  has 
happened  ;  and  therefore  the  plaintiff'  may  resort  to  an  undertaking 
which  the  law  implies,  on  a  quantum  meruit  for  work  and  labour 
done  by  the  intestate.     For  though,  as  the  condition  in  the  note, 


630  CONTKACT. 

No.  60.  —  Cutter  v.  PoweU,  6  T.  E.  322,  323. 

whicli  may  he  taken  to  be  a  condition  precedent,  was  not  complied 
with,  the  plaintiff  cannot  recover  the  snni  which  was  to  have  Leeii 
paid  if  the  condition  had  been  performed  by  the  intestate,  there  is 
no  reason  why  the  representative  of  the  seaman,  who  performed 
certain  services  for  the  defendant,  should  not  recover  something  for 
the  work  and  labour  of  the  intestate  in  a  case  to  which  the  express 
contract  does  not  apply. 

Arguments  on  behalf  of  the  defendant.  —  Nothing  can  be  more 
clearly  established  than  that  where  there  is  an  express  contract 
between  the  parties,  they  cannot  resort  to  an  implied  one.  It  is 
only  because  the  parties  have  not  expressed  what  their  agreement 
was  that  the  law  implies  what  they  would  have  agreed  to  do  had  they 
entered  into  a  precise  treaty  :  but  when  once  they  have  expressed 
what  their  agreement  was,  the  law  will  not  imply  any  agreement 
at  all.  In  tliis  case  the  intestate  and  the  defendant  reduced  their 
agreement  into  writing,  by  the  terms  of  which  they  must  now  l>e 
bound.  This  is  an  entire  and  indivisible  contract ;  the  defendant 
engaged  to  pay  a  certain  sum  of  money,  provided  the  intestate 
contitiued  to  perform  his  duty  during  the  whole  voyage ;  that  pro- 
viso is  a  condition  precedent  to  the  intestate  or  his  representative 

claiming  the  money  from  the  defendant,  and  that  condition 
[*  323]  not  having  been  performed,  the   plaintiff  cannot    *  now 

recover  anything.  If  the  parties  had  entered  into  no 
agreement  and  the  intestate  had  chosen  to  trust  to  the  wages  that 
he  would  have  earned  and  might  have  recovered  on  a  quantum 
meruit,  he  would  only  have  been  entitled  to  £8  ;  instead  of  which 
he  expressly  stipulated  that  he  should  receive  thirty  guineas  if  he 
continued  to  perform  his  duty  for  the  whole  voyage.  He  preferred 
taking  the  chance  of  earning  a  large  sum  in  the  event  of  his  con- 
tinuing on  board  during  the  whole  voyage,  to  receiving  a  certain, 
but  smaller,  rate  of  wages  for  the  time  he  should  actually  serve 
on  board  ;  and  having  made  that  election,  his  representative  must 
be  bound  by  it.  In  the  common  case  of  service,  if  a  servant  who 
is  hired  for  a  year  die  in  the  middle  of  it,  his  executor  may  recover 
part  of  his  wages  in  proportion  to  the  time  of  service;'  but  if  tlie 
servant  agreed  to  receive  a  larger  sum  than  the  ordinary  rate  of 
wages  on  the  express  condition  of  his  serving  the  whole  year,  his 
executor  would  not  be  entitled  to  any  part  of  such  wages  in  the 

1  The  old  law  was  otherwise  :  Vid.  Bro.  Abr."Apportionment,"  pi.  13  ;  ib.  "  Labourers," 
pi.  48;    ih.  "  Coutract,"  pi.  31,  and   Wvrth  v.  Vintr,  3  Viu.  Abr.  8  and  9. 
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event  of  the  servant  dying  before  the  expiration  of  the  year.  The 
title  to  marine  wages  by  no  means  depends  on  the  owners  being 
entitled  to  freight ;  for  if  the  sailors  desert,  or  do  not  perform  their 
duty,  they  are  not  entitled  to  wages  though  the  owners  earn  tlu- 
freight.  Nor  is  it  conclusive  against  the  defendant  that  the  intes- 
tate was  prevented  fulfilling  his  contract  by  the  act  of  God ;  for  the 
same  reason  would  apply  to  the  loss  of  a  ship,  which  may  equally 
happen  by  the  act  of  God,  and  without  any  default  in  the  sailors  ; 
and  yet  in  that  case  the  sailors  lose  their  wages.  But  there  are 
other  cases  that  bear  equally  hard  upon  contracting  parties,  and  in 
which  an  innocent  person  must  suffer  if  the  terms  of  his  contract 
require  it ;  e.  g.,  the  tenant  of  a  house  who  covenants  to  pay  rent 
and  who  is  bound  to  continue  paying  the  rent,  though  the  house 
be  burned  down.  Bclfov.r  v.  Weston,  1  T.  E.  310  ;  1  K.  E.  210.  [Lord 
Kenyon,  C.J.  But  that  must  be  taken  with  some  qualification; 
for  where  an  action  was  brought  for  rent  after  the  house  wa.s 
burned  down,  and  the  tenant  applied  to  tlie  Court  of  Chancery  for 
an  injunction.  Lord  Ch.  Northington  said  that  if  the  tenant  would 
give  up  his  lease,  he  should  not  be  bound  to  pay  the  rent.  Brown  v. 
Quilter,  Ambl.  619.]  With  regard  to  the  case  cited  from  2  Lord 
Eaym.,  the  case  of  a  mariner  impressed  is  an  excepted 
*  case,  and  the  reason  of  that  decision  was  founded  on  [*  324] 
principles   of   public   policy. 

Lord  Kenyon  C.  J.  I  should  be  extremely  sorry  that  in  the 
decision  of  this  case  we  should  determine  against  wliat  has  been 
the  received  opinion  in  the  mercantile  world  on  contracts  of  tliis 
kind,  because  it  is  of  great  importance  that  the  laws  by  which  the 
contracts  of  so  numerous  and  so  useful  a  body  of  men  as  the 
sailors  are  supposed  to  be  guided  should  not  be  overturned. 
Whether  these  kind  of  notes  are  mucli  in  use  among  the  seamen, 
we  are  not  sufficiently  informed  ;  and  tlie  instances  now  stated  to 
us  from  Liverpool  are  too  recent  to  form  anytliing  like  usage. 
But  it  seems  to  me  at  present  that  the  decision  of  this  case  may 
proceed  on  the  particular  words  of  this  contract  and  the  precise 
facts  here  stated,  without  touching  marine  contracts  in  general. 
That  where  the  parties  have  come  to  an  express  contract  none  can 
be  implied  has  prevailed  so  long  as  to  be  reduced  to  an  axiom  in 
the  law.  Here  the  defendant  expressly  promised  to  pay  tlie 
intestate  thirty  guineas,  provided  he  proceeded,  continued,  and  did 
his  duty  as  second  mate  in  the  ship  from  Jamaica  to  Liverpool ; 
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and  the  accompanying  circumstances  disclosed  in  the  case  are  that 
the  common  rate  of  wages  is  four  pounds  per  month,  when  the 
party  is  paid  in  proportion  to  the  time  he  serves ;  and  that  this 
Vdvage  is  generally  performed  in  two  months.  Therefore  if  there 
had  been  no  contract  between  these  parties,  all  that  the  intestate 
could  have  recovered  on  a  quantum  meruit  for  the  voyage  would 
have  been  eight  pounds ;  whereas  here  the  defendant  contracted  to 
pay  thirty  guineas  provided  the  mate  continued  to  do  his  duty  as 
mate  during  the  whole  voyage,  in  which  case  the  latter  would 
have  received  nearly  four  times  as  much  as  if  he  were  paid  for  the 
number  of  months  he  served.  He  stipulated  to  receive  the  larger 
sum  if  the  whole  duty  were  performed,  and  nothing  unless  the 
whole  of  that  duty  were  performed :  it  was  a  kind  of  insurance. 
On  this  particular  contract  my  opinion  is  formed  at  present ;  at 
the  same  time  I  must  say  that  if  we  were  assured  that  these  notes 
are  in  universal  use,  and  that  the  commercial  world  have  received 
and  acted  upon  them  in  a  different  sense,  I  should  give  up  my  own 
opinion. 

AsHHURST,  J.  We  cannot  collect  that  there  is  any  custom  pre- 
vailing among  merchants  on  these  contracts;  and  therefore 
[*  325]  VfQ  have  nothing  to  guide  us  but  the  terms  of  the  *  contract 
itself.  This  is  a  written  contract,  and  it  speaks  for  itself. 
And  as  it  is  entire,  and  as  the  defendant's  promise  depends  on  a 
condition  precedent  to  be  performed  by  the  other  party,  the  condition 
must  be  performed  before  the  other  party  is  entitled  to  receive  any- 
thing under  it.  It  has  been  argued  however  that  the  plaintiff  may 
now  recover  on  a  quantum  meruit ;  but  she  has  no  right  to  desert 
the  agreement ;  for  wherever  there  is  an  express  contract  the  parties 
must  be  guided  by  it ;  and  one  party  cannot  relinquish  or  abide  by 
it  as  it  may  suit  his  advantage.  Here  the  intestate  was  by  the 
terms  of  his  contract  to  perform  a  given  duty  before  he  could  call 
upon  the  defendant  to  pay  him  anything  ;  it  w'as  a  condition  pre- 
cedent, without  performing  which  the  defendant  is  not  liable. 
And  that  seems  to  me  to  conclude  the  question  :  the  intestate  did 
not  perform  the  contract  on  his  part;  he  was  not  indeed  to  blame 
for  not  doing  it ;  but  still  as  this  was  a  condition  precedent,  and  as 
he  did  not  perform  it,  his  representative  is  not  entitled  to  recover. 

Grose,  J.  In  this  case  the  plaintiff  must  either  recover  on  the 
particular  stipulation  between  the  parties,  or  on  some  general 
known   rule    of   law,  the    latter   of   which    has    not   been    much 
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relied  upon.     I  have  looked  into  the  laws  of  Oleron  ;  and  T  have 
seen  a  late  case  on  this  subject  in  the  Court  of  Common  Pleas, 
Qhandler  v.  G-reaves,  Hil.  32  Geo.  III.  C.  B.     I  have  also  inquin-d 
into  the  practice  of  the  merchants  in  the  city,  and  have  been 
informed  that  these  contracts  are  not  considered  as  divisible,  and 
that  the  seaman  must  perform  the  voyage,  otherwise  he  is  not 
entitled  to  his  wages ;  though  I  must  add  that  the  result  of  my 
inquiries  has  not  been  perfectly  satisfactory,  and  therefore  I  do 
not  rely  upon  it.     The  laws  of  Oleron  are  extremely  favourable  to 
the  seamen  ;  so   much  so  that  if  a   sailor,  who  has  agreed  for  a 
voyage,  be  taken  ill  and  put  on  shore  before  the  voyage  is  com- 
pleted, he  is  nevertheless  entitled  to. his  whole  wages  after  deduct- 
ing what  has  been  laid  out  for  him.     In  the  case  of  Chandler  v. 
Greaves,  where  the  jury  gave  a  verdict  for  the  whole  wages  to  the 
plaintiff  who  was  put  on  shore   on  account  of  a   broken   leg,  the 
Court  refused  to  grant  a  new  trial,  though  I  do  not  know  the  precise 
grounds  on  which  the  Court  proceeded.     However,  in  this  case  tlie 
agreement  is  conclusive  ;  the  defendant  only  engaged  to  pay  the 
intestate  on  condition  of  his  continuing  to  do  his  duty  on  board 
during  the  whole  voyage ;  and  the  latter  was  to  be  entitled 
either  to  thirty  guineas  or  to  nothing,  for  such  was  *  the  [*  326] 
contract  between  the  parties.    And  when  we  recollect  how 
large  a  price  was  to  be  given  in  the  event  of  the  mate  continuing  on 
hoard  during  the  whole  voyage  instead  of  the  small  sum  which  is 
usually  given  per  month,  it  may  fairly  be  considered  that  the  parties 
themselves  understood  that  if  the  whole  duty  were  performed,  the 
mate  was  to  receive  the  whole  sum,  and  that  he  was  not  to  receive 
anything  unless  he  did  continue  on  board  during  tlie  whole  voy- 
age.    That  seems  to  me  to  be  the  situation   in    wliicli  the  mate 
chose  to  put  liimself ;  and  as  the  condition  was  not  complied  with, 
his  representative  cannot  'now  recover  anything.     I  believe  how- 
ever that   in   point  of   fact   these  notes  are  in  common  use,  and 
perhaps  it  may  be  prudent  not  to  determine  this  case  until  we  have 
inquired  whether  or  not  there  has  been  any  decision  upon  them. 

Lawrence,  J.  If  we  are  to  determine  this  case  according  to  the 
terms  of  the  instrument  alone  the  plaintiff  is  not  entitled  to 
recover,  because  it  is  an  entire  contract.  In  Salk.  65  there  is  a 
strong  case  to  that  effect;  there  debt  was  l)rought  ujion  a  writing, 
hy  wliich  tlie  defendant's  testator  had  appointed  the  plaintiff's 
testator  to  receive  his  rents  and  promised  to  pay  him   .£100  \x-y 
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annum  for  his  service  ;  the  plaintiff  showed  that  tlie  defendant's 
ti\-tator  died  three  quarters  of  a  year  after,  during  wliich  time  he 
stTved  him,  and  he  demanded  £7ij  for  tliree  quarters;  after  judg- 
ment for  tlie  plaintiff  in  the  Common  Pleas,  the  defendant  brought 
a  writ  of  error,  and  it  was  argued  that  without  a  full  year's  service 
nothing  could  be  due,  for  that  it  was  in  nature  of  a  condition  pre- 
cedent ;  that  it  being  one  consideration  and  one  debt  it  could  not 
be  divided ;  and  this  Court  were  of  that  opinion ;  and  reversed  the 
judgment.  With  regard  to  the  common  case  of  an  hired  servant, 
to  which  this  has  been  compared  ;  such  a  servant,  though  hired  in 
a  general  way,  is  considered  to  be  hired  with  reference  to  the 
general  understanding  upon  the  subject,  —  that  the  servant  shall 
be  entitled  to  his  wages  for  the  time  he  serves  though  he  do  not 
continue  in  the  service  during  the  whole  year.  So  if  the  plaintiff  in 
this  case  could  have  proved  any  usage  that  persons  in  the  situation 
of  this  mate  are  entitled  to  wages  in  proportion  to  the  time  they 
served,  the  plaintiff  might  have  recovered  according  to  that  usage. 
But  if  this  is  to  depend^  altogether  on  the  terms  of  the  contract 

itself,  she  cannot  recover  anything.  As  to  the  case  of  the 
[*  327]  impressed  man,  perhaps  it  is  an  excepted  *  case  ;  and  I 

believe  that  in  such  cases  the  king's  othcers  usually  put 
another  person  on  board  to  supply  the  place  of  the  impressed  man 
during  the  voyage,  so  that  the  service  is  still  performed  for  the 
benefit  of  the  owner  of  the  ship.  Posteu  to  the  Defendant, 

Unless  some  other  information  relative  to  the  usage  in  cases  of 
this  kind  should  be  laid  before  the  Court  before  the  end  of  this 
term ;  but  the  case  was  not  mentioned  "again. 

Planche  v.  Colburn  and  another. 

8  Bing.  14-16  (s.  c.  1  M.  &  Scott,  51  ;  5  C.  •&  P.  58). 

Contract.  —  Complete  Performance  j^^'erented  by  act  of  Promisee.  —  Quantum 

luernit. 

[14]  Defendants   engaged    plaintifl"  to   write  a  treatise    for  a   periodical 

publicaticra.      Plaintiff  commenced    the   treatise,    but   before   he   had 
completed  it,  the  defendants  abandoned  the  periodical  publication  :  — 

Held,  that  plaintiff  might  sue  for  compensation,  without  tendering  or  de- 
livering the  treatise. 

The  defendants  had  commenced  a  periodical  publication,  under 
the  name  of  "  The  Juvenile  Library,"  and  had  engaged  the  plaintiff 
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to  write  for  it  a  volume  upon  Costume  and  Ancient  Armour.  The 
declaration  stated,  that  the  defendant  Jiad  engaged  the  plaintifl" 
for  £100  to  write  this  work  for  publication  in  "The  Juvenile 
Library;"  and  alleged  for  breach,  that  though  the  author  wrote  a 
part,  and  was  ready  and  willing  to  complete  and  deliver  the  whole 
for  insertion  in  that  publication,  yet  that  the  defendants  would 
not  publish  it  there,  and  refused  to  pay  the  plaintiff  the  sum 
of  £100,  which  they  had  previously  agreed  he  should  receive. 
There  were  then  the  common  counts  for  work  and  labour. 

At  the  trial  before  Tindal,  C.  J.,  Middlesex  sittings  after  last 
term,  it  appeared  that  the  plaintiff",  after  entering  into  the  engage- 
ment stated  in  the  declaration,  commenced  and  completed  a 
considerable  portion  of  the  work  ;  performed  a  journey  to  inspect 
a  collection  of  ancient  armour,  and  made  drawings  therefrom ;  but 
never  tendered  or  delivered  his  performance  to  the  defendants, 
they  having  finally  abandoned  the  publication  of  "  The  Juvenile 
Library,"  upon  the  ill  success  of  the  early  numbers  of  the 
work.  An  attempt  was  made  *  to  show  that  the  plaintiff  [*  15] 
had  entered  into  a  new  contract. 

The  Chief  Justice  left  it  to  the  jury  to  say.  whether  the  work 
had  been  abandoned  by  the  defendants,  and  whether  the  plaintifl' 
had  entered  into  any  new  contract ;  and  a  verdict  havin'g  been 
found  for  him,  with  £50  damages,— 

Spankie,  Serjt.,  moved  to  set  it  aside,  on  the  ground  that  the 
plaintiff  cotild  not  recover  on  the  sjiecial  contract,  for  want  of 
having  tendered  or  delivered  the  work  pursuant  to  the  contract; 
and  he  could  not  resort  to  the  common  counts  for  work  and 
labour,  when  he  was  bound  by  the  special  contract  to  deliver  the 
work.  If  the  plaintiff  had  delivered  the  work,  or  so  much  of  it  as 
he  had  completed  at  the  time  "  The  Juvenile  Library  "  was  aban- 
doned, the  defendants  might  have  turned  it  to  account  in  some 
other  way. 

Tindal,  C.  J.  In  this  case  a  contract  had  been  entered  into 
for  the  publication  of  a  work  on  Costume  and  Ancient  Armour  in 
"The  Juvenile  Library."  The  considerations  by  which  an  author 
is  generally  actuated  in  undertaking  to  write  a  work  are  pecuniary 
profit  and  literary  reputation.  Now,  it  is  clear  that  the  latter 
may  be  sacrificed,  if  an  author,  who  has  engaged  to  write  a  volume 
of  a  popular  nature,  to  be  published  in  a  work  intended  for  a 
juvenile  class  of  readers,   should  be  subject  to  have  his  writings 
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published  as  a  separate  and  distinct  work,  and  therefore  liable 
to  be  judged  of  by  more  severe  rules  than  would  be  applied  to  a 
familiar  work  intended  merely  for  children.  The  fact  was,  that 
the  defendants  not  only  suspended,  but  actually  put  an  end  to 
"The  Juvenile  Library;"  they  had  broken  their  contract  with  the 
plaintiff;  and  an  attempt  was  made,  but  cpiite  unsuc- 
[*  16]  cessfully,  to  show  that  the  plaintiff  *  had  afterwards 
entered  into  a  new  contract  to  allow  them  to  publish  his 
book  as  a  separate  work. 

I  agree  that,  when  a  special  contract  is  in  existence  and  open, 
the  plaintiff  cannot  sue  on  a  quant  urn  meruit:  part  of  the  question 
here,  therefore,  was,  whether  the  contract  did  exist  or  not.  It 
distinctly  appeared  that  the  work  was  finally  abandoned ;  and  the 
jury  found  that  no  new  contract  had  been  entered  into.  Under 
these  circumstances  the  plaintiff  ought  not  to  lose  the  fruit  of  his 
labour ;  and  there  is  no  ground  for  the  application  which  has  been 
made. 

Gaselee,  J.,  concurred. 

BosANQUET,  J.  The  plaintiff  is  entitled  to  retain  his  verdict. 
The  jury  have  found  that  the  contract  was  abandoned  ;  but  it  is 
said  that  the  plaintiff  ought  to  have  tendered  or  delivered  the 
work.  "  It  was  part  of  the  contract,  however,  that  the  work  should 
be  published  in  a  particular  shape  ;  and  if  it  had  been  delivered 
after  the  abandonment  of  the  original  design,  it  might  have  been 
published  in  a  way  not  consistent  with  the  plaintiff's  reputation, 
or  not  at  all. 

Aldekson,  J.,  concurred,  and  the  learned  Serjeant 

Tool-  nothing. 

ENGLISH   NOTES. 

The  principle  of  Cutter  v,  Potcell  was  applied  in  Ellis  v.  Hamleii 
(1810),  3  Taunt.  52,  12  R.  R.  595,  where  it  was  decided  that  if  a 
builder  undertakes  a  work  of  specified  dimensions  and  materials  and 
omits  to  put  into  the  building  joists  and  other  materials  of  the  specified 
description,  he  cannq,t  recover  upon  a  quojitnm  valebant  for  the  work, 
labour,  and  materials.  A  similar  principle  was  followed  in  Sinclair  v. 
Bowles  (1829),  9  B.  &  C.  92,  4  M.  &  R.  1,  where  the  contract  was  f.  r 
repairing  and  making  perfect  a  chandelier.  In  Bead  v.  Bann  (1830). 
10  B.  &  C.  438,  a  shipbroker  sued  to  recover  for  work  and  labour  in 
respect  of  the  negotiations  for  a  charter-party  which  had  gone  off.      It 
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was  proved  that  the  custom  was  tliat  the  broker  was  entitled  to  receive 
from  the  shipowner  a  certain  commission  provided  a  complete  contract 
was  made.  Pakke,  J.,  in  giving  judgment,  said:  <•'  The  claim  of  the 
plaintiff  rests  on  the  custom,  and  not  on  a  quantum  mervit.  The  cus- 
tom supposes  a  special  contract  between  the  parties,  and  if  that  is 
not  satisfied,  no  claim  at  all  arises,  for  no  other  contract  can  be 
implied.  In  some  cases  a  special  contract,  not  executed,  may  give 
rise  to  a  claim  in  the  nature  of  a  quantum  meruit ;  ex.  rjr.,  where 
a  special  contract  has  been  made  for  goods,  and  goods  sent  not 
according  to  the  contract  are  retained  by  the  party,  there  a  claim  for 
the  value  on  a  quatitum  calehant  may  be  supported,  but  then,  from  the 
circumstances,  a  new  contract  may  be  implied."  A  somewhat  similar 
case  is  that  of  Simpson  v.  Lamb  (ISoG),  17  C.  B.  584,  25  L.  J.  C.  P. 
113,  where  an  agent  employed  to  sell  an  advowson  on  commission, 
sought  to  recover  on  a  quantum  meruit  when  the  authority  had  been 
revoked.  It  was  held  that  he  could  not  recover,  on  the  ground  that 
the  power  to  revoke  without  compensation  was  implied,  in  the  original 
contract.  In  giving  judgment,  Jervis,  C.  J.,  said:  "  I  take  it  that  in 
ordinary  cases  such  an  authority  cannot  be  revoked  without  reimbursing 
the  party  to  whom  it  is  given  for  the  labour  he  has  bestowed  or  the  ex- 
pense he  has  been  put  to.  As,  for  instance,  in  the  case  where  an  artist 
has  been  employed  to  paint  a  picture,  and  the  employer  revokes  the 
order  before  the  completion  of  the  picture.  .  .  .  Yet  it  is  perfectly 
possible  that  there  may  be  a  contract  of  employment  of  a  qualified 
nature,  to  the  effect  that  if  tlie  work  be  not  completed  there  is  not  to 
be  any  payment.  I  think  that  in  this  case  the  evidence  shows  a  con- 
tract of  that  qualified  nature.  It  is  like  the  case  of  house-agents  and 
shipbrokers,  who  if  they  do  not  effect  a  contract  receive  nothing." 

The  rule  in  Cutter  v.  Powell  is  subject  to  various  exceptions,  namelv : 
(I)  Where  the  defendant  is  the  cause  of  the  plaintiff's  failure  oi*  in- 
capacity to  complete  his  part,  he  can  sue  on  quantum  meruit.  PlancJie 
V.  Colburn,  Xo.  61  (supra);  Inchhald  v.  Western  Neilcjherry  Coffee, 
S:c.  Co.  (1S64),  17  C.  B.  (X.  S.)  733;  34  L.  J.  C.  P.  lo".  In  the  "last- 
mentioned  case,  the  directors  of  the  defendant  company  undertook  to 
give  a  shareholder  a  fixed  sum  at  once,  and  further  sums  when  all  the 
shares  were  allotted.  Befoi-e  the  allotment  took  ])lace,  the  company 
was  wound  up.  It  was  held  that  the  plaintiff  could  recover  not  only 
tlie  fixed  sum  but  also  a  reasonable  amount  for  his  work  and  labour. 
See  also  Green  v.  Lucas  (1875),  33  L.  T.  584.  (2)  Where  the  defend- 
ant has  elected  to  retain  some  benefit  from  the  part  ])erformanoe,  he 
must  pay  a  reasonable  sum  for  work  and  labour.  Read  v.  Bann,  per 
I'ARKE,  B,,  supra.  In  Munro  v.  Butt  (1858),  8  El.  &  Bl.  738,  the 
plaintiff  undertook  to  comjilete  certain  buildings  for  a  fixed  sum  and 
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faiU'd  to  do  so.  He  then  sued  for  the  amount  of  work  done.  On  tlie 
refusal  of  the  plaintiff  to  complete  the  buildings,  the  defendant  had  re- 
sumed possession  of  the  house,  and  so  far  was  enjoying  the  fruits  of  the 
plaintiff's  labour.  It  was  held  that  the  suit  was  not  maintainable,  as 
the  benefit  to  the  defendant  was  not  separable  from  tlie  exercise  of  his 
rights  of  property.  A  new  contract  cannot  be  implied  merely  fi-om  his 
possession  of  his  own  land  on  which  somebody  has  built  a  house  contrary 
to  his  orders. 

Where  the  special  contract  is  deviated  from  with  the  consent  of  both 
parties,  the  special  contract  will  furnish  the  rule  of  i)a,jment  so  far  as 
it  can  be  traced,  and  the  rest  can  be  recovered  upon  a  quantum  meruit. 
Robson  V.  Godfrey,  (1816),  Holt  N.  P.  236,  17  E.  E.  629. 

AMERICAN  NOTES. 

Cutter  V.  Poivell  is  pronounced  the  leading  case  and  is  set  forth  in  the  text 
in  Lawson  on  Contracts,  §  469. 

In  connection  with  this  case,  consult  notes,  vol.  1,  p.  347,  under  "  Accident,"' 
and  ante,  Nos.  54,  55,  j).  See  notes,  19  Am.  Dec.  276 ;  '61  ibid.  518  ;  31  Am. 
Rep.  100. 

The  tendency  of  modern  American  decisions  is  toward  a  more  lenient 
doctrine.  As  in  Jennings  v.  Lyons,  39  Wisconsin,  553 ;  20  Am.  Rep.  57,  it 
was  said :  "  And  where  the  act  to  be  performed  is  one  which  the  prom- 
isor alone  is  competent  to  do,  the  obligation  is  discharged  if  he  is  pre- 
vented by  sickness  or  death  from  performing  it.  Wolfe  v.  Howes,  20  New 
York,  197 ;  75  Am.  Dec.  388 ;  Ryan  v.  Dayton,  25  Connecticut,  188  ;  65  Am. 
Dec.  560;  Fuller  v.  Brotvn,  11  Metcalf  (Mass.),  440;  Kniyht  v.  Bean,  22  Maine, 
531 ;  Lateman  v.  Pollard,  43  ibid.  463 ;  Green  v.  Gilbert,  21  Wisconsin,  395. 
In  other  words,  sickness  or  death  is  generally  regarded  as  an  act  of  God  in 
such  a  sense  that  it  excuses  the  performance,  and  a  recovery  is  allowed  upon 
a  quantum  meruit^  (But  in  that  case,  as  the  contract  was  for  the  service  of  a 
man  and  his  wife  for  a  year  for  a  gross  sum,  the  sickness  of  the  wife  was  held 
not  to  enable  the  husband  to  recover  quantum  meruit  after  his  discharge.) 
This  doctrine  is  supported  by  Coe  v.  Smith,  4  Indiana,  79 ;  58  Am.  Dec.  618, 
the  case  of  an  attorney  who  had  agreed  to  defend  a  suit  for  a  certain  sum,  but 
died  before  completing  the  defence.  The  Court  said,  after  citing  Cutter  v. 
Powell,  and  laying  down  the  general  rule :  "  In  some  Courts  however  this 
doctrine  seems  to  have  been  doubted  if  not  denied.  Kent  to  the  obsei-vation 
above  quoted,  adds  :  '  The  old  rule  is  now  held  to  be  relaxed,  and  wages  it  is 
understood  may  be  apportioned,  upon  the  principle  that  such  is  the  reasonable 
construction  of  the  contract  of  hiring.  Lawrence,  J.,  in  Cutter  v.  Powell- 
supra;  McClure  x.Pyatt,  4  ^IcCord,  26;  Bacnt  v.  Pamell,  2  Bailey,  424.'  And 
Judge  Story,  in  Brooks  v.  Byatn,  2  Story,  525,  decided  in  1843,  seems  to  think 
the  maritime  law  shovild  have  been  applied  to  give  a  different  decision  in 
Cutter  V.  Powell.  He  says  :  '  The  case  of  Cutter  v.  Powell  is  directly  in  point, 
although  I  entertain  considerable  doubt  whether  by  the  maritime  law  the  con- 
tract in  that  case  was  not  divisible.' ''    Such  is  the  doctrine  of  Fenton  v.  Clark, 
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11  Vermont,  557  ;  Greene  v.  Linton,  7  Porter  (Alabama),  138  ;  81  Am.  Dec.  707  ; 
Johnson  v.  Walker,  loo  Ma.ssachusetts,  253  ;  Parker  v.  Maconiber,  17  KIioiIh 
Island,  (J74  ;  16  Lawyers'  Rep.  Annotated,  858,  citing  Cutter  v.  Powell,  obsei  v- 
ing  that  "  in  this  country  it  has  not  been  followed." 

Some  of  the  Courts  have  made  an  even  wider  departure,  and  hold  that 
although  the  person  contracting  to  jaerform  an  entke  service  wilfully  abandons 
it,  he  may  still  recover  quantum  meruit,  less  any  damages,  not  exceeding  the 
amount  of  the  services,  which  the  other  has  suffered  in  consecpience.  Brilton 
v.  Turner,  6  New  Hampshire,  481 ;  26  Am.  Dec.  713  ;  Lee  v.  Askhrook:  14  Mis- 
souri, 378;  55  Am.  Dec.  110;  Purcell  v.  McComher,  11  Nebraska,  209;  38  Am. 
Rep.  366  ;  Duncan  v.  Barker,  21  Kansas,  99. 

In  Steeples  v.  Newton,  7  Oregon,  110 ;  33  Am.  Rep.  705,  it  was  held  that 
where  one  fails  fully  to  perform  a  contract  for  labour  for  any  reason  except 
voluntary  abandonment,  and  the  labom-  rendered  is  valuable,  he  may  recover 
the  value  of  the  labour  performed  less  any  damage  sustained  by  the  otlier 
party  by  the  breach.  The  Court  said  :  "  To  adopt  the  rule  that  in  all  cases 
the  party  shall  be  held  to  a  literal  compliance  with  his  special  contract  before 
he  can  recover  anything  for  labour,  is  too  harsh  and  woxild  often  be  unjust  ; 
and  on  the  other  hand,  to  hold  the  rule  as  stated  in  the  case  of  Brilton  v. 
Turner,  6  X.  H.  481,  that  a  party  may  voluntarily  abandon  his  special  contract 
and  lose  nothing  thereby,  would  have  a  tendency  to  encourage  bad  faith  and 
lessen  the  sacredness  of  solemn  obligations,  which  it  is  the  duty  of  the  Courts 
to  uphold  and  enforce  so  far  as  the  same  can  be  done  without  doing  manifest 
injustice.  It  would  be  unjust  to  require  a  total  performance  in  cases  where 
the  party  in  default  has  bestowed  his  labour  for  the  benefit  of  his  employer, 
and  fails  fully  to  comply  with  the  terms  of  his  contract  from  some  accident 
or  misfortune  which  does  not  involve  wilful  neglect  or  abandonment  on  hi.*! 
part."  This  was  an  action  for  ditching,  and  the  excuse  for  non-completion 
was  the  defendant's  changing  the  route  to  ground  where  the  digging  wouM 
have  been  more  .expensive.  This  .seems  to  be  clearly  a  case  of  breach  by  the 
defendant. 

The  doctrine  of  Planche  v.  Colburn  is  fully  supported  here.  See  Chicaf/o  v. 
lllley,  103  United  States,  146 ;  Woolner  v.  HilL  93  New  York,  581 ;  Derh;/  v. 
Johnson,  21  Vermont,  17 ;  Ratikin  v.  Darnell,  11  B.  Monroe  (Kentucky),  :!(•  : 
52  Am.  Dec.  557  ;  Mnulton  v.  Trask,  9  Metcalf  (Mass.),  577  :  Kerr  v.  Little.  42 
New  Jersey  Equity,  528;  Durkee  v.  Gunn,  41  Kansa.s,  496  ;  13  Am.  St.  Rep. 
300. 

This  was  applied  in  Bright  v.  Taylor,  4  Sneed  (Tennessee),  159,  wliere  an 
attorney  agreed  to  defend  one  again.st  a  criminal  charge  for  a  certain  s\iiii, 
but  the  client  fled  from  justice  ;  and  in  Patterson  v.  Gage,  23  Vermont,  55n  ; 
56  Am.  Dec.  96,  where  a  servant  maid  left  her  employer  on  accomit  of  rude- 
ness of  members  of  his  family  towai'd  her. 
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Section    X.  —  Specific  Performance. 

No.  62. —  CUDDEE  v.   EUTTEE. 

(1719.) 

RULE. 

Specific  Performance  will  not  be  ordered  where  the 
actual  carrying  out  of  the  agreement  as  distinguished 
from  compensation  in  money  for  the  breach  cannot  be  of 
importance  to  the  plaintiff. 

Cuddee  v.  Rutter. 

Viner  Abr.  vol.  5,  pp.  538-540  (s.  c.  1  White  &  Tudor  L.  C. ;   1  P.  Wms.  570). 

Contract.  —  Personalty .  —  Specific  Performance. 

A  bill  iu  equity  will  uot  lie  for  specific  performance  of  an  agreement  to  trans- 
fer South  Sea  Stock. 

[538]  Bill  for  a  specific  performance  of  an  agreement  to  trans- 
fer stock.  The  case  was,  the  defendant  agreed  with  the 
plaintiff  to  transfer  to  him  £1000,  South  Sea  Stock  upon  the 
20th  of  November  then  next  following,  at  the  rate  of  £104  per 
cent.,  and  gave  him  a  promissory  note  under  his  hand  for  so  doing, 
and  received  two  guineas  of  the  plaintiff  in  part  of  the  considera- 
tion money;  but  the  defendant  in  drawing  the  note  had  put  in 
the  usual  words  (or  pay  the  difference)  which  the  plaintiff  struck 
out,  and  would  not  agree  to,  and  then  the  defendant  signed  the 
note.  After  the  bargain  made,  and  before  the  time  of  delivering 
the  stock,  the  South  Sea  Stock  did  rise  considerably  in  value,  and 
the  defendant  did  not  deliver  the  stock  at  the  day,  but  a  few  days 
after  offered  to  pay  the  difference,  and  submits  so  to  do  by  his 
answer ;  but  the  plaintiff  insists  to  have  the  stock  actually  trans- 
ferred to  him,  and  refuses  to  take  the  difference,  &c. 

Sir  Robert  Raymond  and  Mr.  Vernon  for  the  defendant  insisted 
that  buying  of  stock  in  this  manner,  to  be  delivered  at  a  future 
time,  at  a  certain  price,  was  in  the  nature  of  a  wager  upon  the  rise 
and  fall  of  stock,  and  therefore  paying  the  difference  is  a  sufficient 
performance  of  the  contract ;  that  a  contract  for  the  sale  of  stock 
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differs  from  other  contracts  for  sale  of  an  house,  lands,  &c.,  for  in 
such  things  there  may  be  a  particular  conveniency  or  benefit  to 
tlie  buyer  in  this  individual  house,  &c.,  but  it  is  not  so  in  stock ; 
for  one  £1000  is  as  good  as  another  £1000  stock,  and  is  to  be  pur- 
chased daily  in  Exchange  Alley  ;  that  the  plaintiff  has  his  remedy 
at  law  for  the  damages,  viz.  the  difi'erence,  and  that  is  the  justice 
of  the  case  between  the  parties  ;  that  it  is  discretionary  in  the 
Court  to  decree  a  specific  performance  of  an  agreement,  and  that 
in  many  cases  the  Court  will  leave  the  party  to  his  remedy  at  law 
for  breach  of  a  contract,  cScc. 

Sir  Joseph  Jekill,  the  Master  of  the  Rolls  said,  that  this  is 
a  fair  and  reasonable  agreement,  and  .he  saw  no  reason  why  the 
Court  should  not  in  this  case,  as  well  as  others,  decree  a  specific 
performance  of  the  contract,  especially  since  it  was  insisted  upon 
by  the  plaintiff  at  the  making  the  agreement;  that  he  should  not 
be  obliged  to  take  the  difierence,  but  would  have  the  stock  actu- 
ally delivered  to  him,  and  it  is  more  for  the  advantage  of  tlie 
buyer  to  have  the  stock  than  the  difference,  and  saves  him  the 
trouble  of  buying  it  of  another,  and  paying  brokerage ;  and  de- 
creed that  the  defendant  do  transfer  the  stock  and  pay  the  divi- 
dends since  20th  November,  plaintiff  to  pay  interest  of  the  money 
to  that  time,  and  ordered  costs  to  the  plaintiff. 

On  an  appeal  from  this  decree,  Parker,  C,  upon  opening  the 
cause  asked  if  the  plaintiff  was  at  the  South  Sea  House  upon  the 
day  appointed  for  transferring  the  stock  to  demand  it,  and 
tender  the  money,  and  seemed  strongly  against  the  plain-  [539] 
tiff,  and  urged  the  law  in  case  of  a  bargain  for  corn  to  be 
delivered  upon  a  day  certain  at  such  a  market,  at  such  a  price, 
and  the  corn  is  not  delivered  according  to  the  contract,  the  buyer 
shall  not  by  a  bill  in  equity  compel  the  seller  to  a  specific  per- 
formance of  this  agreement^  but  the  buyer  is  left  to  his  remedy  at 
law  for  breach  of  the  agreement,  to  recover  damages,  (id  est)  the 
difference  between  the  price  agreed  on  by  the  parties,  and  the  jirice 
of  corn  upon  the  market  day. 

It  was  said  it  was  the  common  justice  of  this  Court,  to  comi)ol 
the  party  to  a  specific  performance  of  his  agreement,  if  the  same 
was  just  and  reasonable,  and  fairly  obtained  ;  that  this  was  a  just, 
reasonable,  and  fair  agreement  in  all  the  circumstances  ;  it  was 
the  current  price  of  the  stock  at  that  time,  and  n<i  imposition  upon 
the  defendant ;  that  the  subsequent   rise  could  not  alter  the  case, 
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for  it  was  an  equal  hazard  that  it  might  fall,  and  the  parties  in 
such  contracts  executory  nm.st  take  their  chance ;  they  compared 
it  to  the  case  of  a  contract  for  so  many  bales  of  silk,  or  any  other- 
merchandise  to  be  delivered  at  a  future  day,  at  a  certain  price  ;  if 
the  value  of  the  silk  or  other  goods  doth  rise  before  the  day,  that 
is  no  excuse  for  non-performance  of  the  contract.  So  in  the  case 
of  a  contract  for  lands,  if  lands  rise  in  value,  yet  the  party  ought 
to  execute  his  agreement.  They  said,  that  from  the  time  of  the- 
contract  to  the  time  appointed  for  the  delivery,  the  stock  did  not 
rise  above  £12  per  cent. ;  that  it  was  not  more  at  the  time  of  filing 
the  bill,  which  was  in  January,  1718  ;  nay,  it  was'not  more  at  the 
time  of  the  decree  pronounced  by  th?  Master  of  the  Eolls  in- 
Michaelmas  Term  last ;  and  thougli  tlie  stock  has  risen  since  to  a 
vast  price,  between  £900  and  £1000  per  cent.,  if  the  plaintiff 
suffers  by  that,  it  is  his  own  fault  in  not  performing  his  contract 
sooner,  when  he  was  demanded  so  to  do,  and  in  not  obeying  the- 
decree  as  he  ought  to  have  done ;  that  whatever  has  happened 
since  cannot  alter  the  case  ;  that  the  contract  was  reasonable  at 
the  time  it  was  made,  and  so  it  was  when  the  bill  was  filed,  and- 
the  decree  pronounced. 

It  was  said  for  the  defendant,  that  the  rule  was  laid  down  too- 
general  for  compelling  the  execution  of  agreements  between  the 
parties ;  that  this  Court  would  not  compel  the  party  to  perform  a 
hard  agreement,  though  it  was  fair  at  the  time  it  was  made,  but 
leave  the  other  party  to  his  remedy  at  law ;  that  it  was  very  un- 
reasonable now  to  compel  the  defendant  to  transfer  £1000  South 
Sea  Stock  to  the  plaintiff  at  £104  10s.  per  cent,  when  it  was- 
worth  £1000  per  cent. ;  that  paying  the  difference  at  the  day  was 
a  good  performance  of  this  contract ;  that  the  plaintiff  knew  that 
the  defendant  had  no  stock  when  he  made  the  bargain  with  him, 
and  therefore  could  not  expect  to  have  the  stock  delivered  to  him, 
but  to  have  the  difference  if  the  stock  should  happen  to  rise  be- 
fore the  time,  and  he  had  no  more  intention  to  take  the  stock  than 
the  other  had  to  deliver  it,  and  this  appears  by  his  non-attendance 
at  the  South  Sea  House  upon  the  day  to  accept  and  pay  for  the 
stock.  They  cited  the  case  of  Ilarqurss  of  Norma ady  v.  Lord 
BerUy,  tempore  Lord  Somers,  C,  who  said  in  that  case,  that  the 
Court  would  not  carry  agreements  into  execution  unless  the  con- 
tract was  reasonable  and  fair  in  every  particular,  because  they 
cannot    mitigate    damages    upon    the    circumstances    of    the  case 
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as   a  jury   may  do,  but  must    decree    the   whole    contract    to   be 
performed. 

It  was  replied,  that  the  plaintiff',  some  days  before  the  stock  wa.s 
to  be  delivered,  told  the  defendant  that  he  expected  to  have  the 
stock  delivered  to  him,  but  the  defendant  said  that  he  had  nut 
the  stock,  and  therefore  could  not  deliver  it,  and  afterwards  the 
defendant  kept  out  of  the  way  for  some  days,  and  the  plaintiff 
could  not  find  him,  alid  that  was  the  reason  he  did  not 
attend  at  the  South  Sea  House  to  accept  the  stock  ;  that  [540] 
this  being  occasioned  by  the  defendant's  own  unfair  dealing, 
the  plaintiff  ought  not  to  suffer  by  it,  and  upon  that  account  the 
plaintilf  ought  to  be  relieved  in  equity,  because  he  is  remediless 
at  law  for  want  of  a  legal  demand  and  tender  upon  the  day. 

Parkki!,  C.  There  is  no  reason  to  bring  this  bill  for  a  specific 
performance  of  this  agreement,  because  there  is  no  difference  be- 
tween this  £1000  South  Sea  Stock,  and  another  £1000  stock, 
which  the  plaintiff  might  have  bought  of  any  other  person,  ujion 
the  very  day,  and  the  plaintiff  doth  not  suffer  at  all  by  the  non- 
performance of  the  agreement  specifically,  if  the  defendant  pays 
him  the  difference  ;  these  sorts  of  contracts  are  commonly  under- 
stood to  mean  no  more  than  to  transfer  the  stock  or  pay  the 
difference  ;  and  this  fully  answers  tlie  intention  of  the  parties, 
and  the  party  has  thereby  the  entire  benefit  of  his  contract  as 
fully  as  if  the  stock  were  actually  delivered,  for  he  may  buy  of 
any  other  person,  and  be  no  more  money  out  of  pocket  than  if 
the  stock  were  delivered  to  him  according  to  the  agreement;  this 
differs  very  much  from  the  case  of  a  contract  for  lands,  some  land'^ 
being  more  valuable  than  others,  at  least  more  convenient  than 
others  to  the  purchaser,  but  there  is  no  difference  in  stock,  one 
man's  stock  is  of  equal  benefit  and  conveniency  as  another's. 

2dly.  It  appears  that  the  defendant  had  not  the  stock  when  tho 
contract  was  made,  and  this  Court  will  not  decree  a  specific  j't-r- 
formance  of  a  contract  when  tlie  parly  has  not  the  thing  to  delivn-. 
Su})pose  a  contract  for  tlie  sale  of  land,  and  the  party  has  not  lh<' 
land  at  the  time  he  contracted  for  the  sale  of  it,  this  Court  would 
not  decree  a  specific  performance,  of  the  agreement ;  if  there  be  a 
contract  for  the  sale  of  malt,'  or  any  other  commodity,  and  tlie 
seller  has  not  the  malt  or  other  things  agreed  to  be  d<divered,  this 
Court  will  not  compel  the  party  to  perform  his  agrt'onicnt,  l)ut 
L-ave  the  buyer  to  recover  his  damages  at  law  for  non-jierform- 
o've  of  the  ay^e^ment. 
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Srdly.  In  contracts  for  stock,  being  sul)ject  to  sudden  rise  and 
fall,  the  day  is  the  most  material  part  of  the  contract,  and  there- 
fore not  proper  for  a  Court  of  equity  to  carry  into  execution  ;  the 
decree  might  be  beneficial  to  the  plaintiff'  one  day,  and  to  his 
prejudice  the  next.  I  shall  always  discourage  bills  of  this  kind, 
but  since  the  defendant  did  shuffle  with  the  plaintiff,  and  not 
offer  to  pay  him  the  difference  till  two  months  after  the  day, 
1  will  not  dismiss  the  bill,  but  let  the  master  inquire  what  the 
difference  was  at  the  day,  and  the  defendant  pay  it  to  the  plaintiff' 
with  interest,  but  no  costs. 

ENGLISH   NOTES. 

It  may  be  .stated  as  a  general  rule  that  apart  fvdm  statute,  specific 
performance  of  a  contract  concerning  personalty  will  not  be  decreed. 
For  instance,  an  agreement  to  lend  or  borrow  money  with  or  without 
mortgage  will  not  be  so  enforced.  Rorjevs  v.  Challis  (1859),  27  Beav. 
175;  29  L.  J.  Ch.  240;  Slchel  v.  Mosenthal  (1862),  30  Beav.  371;  31 
L.  J.  Ch.  386.  Where  the  intended  mortgagee  has  already  advanced 
the  money,  the  mortgagor  will  be  compelled  to  execute  a  mortgage 
deed  containing  the  usual  power  of  sale,  &c.  Ashton  v.  Corrirfan 
(1871),  L.  E.,  13  Eq.  76;  41  L.  J.  Ch.  96;  Hermann  v.  Hodrjes  (1873), 
L.  E.,  16  Eq.  18;  43  L.  J.  Ch.  192.  Taijlor  v.  Eckerslexj  (1876),  2 
Ch.  D,  302;  45  L.  J.  Ch.  527,  24  W.  E.  450,  was  an  action  for  specific 
performance  of  a  parol  agreement  to  execute  a  bill  of  sale  of  personal 
chattels.  The  money  had  been  actually  advanced;  and,  upon  an  ex  parte 
motion  by  the  creditor,  —  there  being  evidence  of  immediate  danger  of 
the  chattel  in  question  being  disposed  of,  — the  plaintiff  was  appointed 
interim  receiver  for  fourteen  days.  A  contract  of  mere  agency  will  not 
be  specifically  enforced.  Chinnock  v.  Sainshunj  (1861),  30  L.  J. 
Ch.  409. 

A  contract  for  building  will  not  be  specifically  enforced,  partly  be- 
cause damages  are  an  adequate  remedy,  and  partly  because  of  the  in- 
capacity of  the  Court  to  superintend  the  performance.  Moselijv.  Virgin 
(1797),  3  Ves.  184;  South  Wales  Bailway  Co.  v.  Wijthes  (1857),  5 
De  G.  M.  &  G.  880. 

A  contract  for  a  mere  yearly  tenancy  is  in  the  same  predicament, 
Clayton  v.  Illingworth  (1853),  10  Hare,  451;  but  if  the  parties  in- 
tended to  execute  an  instrument  for  a  yearly  tenancy,  the  execution  of 
the  instrument  will  be  ordered.  Fevner  v.  Hejilnini  (1843),  2  1.  &  C. 
C.  C.  159. 

As  to  the  sale  of  stocks,  the  principal  case  of  Cuddee  v.  Rutter  is  fol- 
lowed in  Nuthroivn  v.  Thornton  (1804),  10  Yes.  161.       The  Court  has, 
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however,  ordered  delivery  by  the  vendor  of  the  certificates,  the  posses- 
sion of  which  would  constitute  the  plaintiff  owner  of  {>  certain  quantity 
of  a  certain  foreign  government  stock.  Doloi-et  v.  Bothschlld  (1824),  1 
Sim.  &  St.  590,  2  L.  J.  Ch.  125.  It  niaj-  be  observed  that,  in  accordance 
with  the  reason  given  by  Pakker,  L.  C,  in  the  principal  case,  this  would 
not  be  applied  to  a  case  where  the  party  has  not  the  thing  to  deliver. 
This  was  acted  on  in  Colurnbine  v.  Odchester  (1847),  2  Ph.  27. 

It  has  been  held  that  a  contract  for  the  sale  of  shares  may  be  sj)eci- 
fically  enforced,  for  the  shares  are  always  limited  in  number,  and  it  has 
been  said,  by  way  of  distinction,  that  they  are  not  always  procurable. 
Duncuft  V.  Alhrecht  (1841),  12  Sim.  189.  It  is  not  easy  to  see  the 
distinction. 

A  Court  of  equity  will  order  specific  delivery  of  a  chattel,  where  it 
is  of  peculiar  and  unique  value.  Piisey  v.  Paseij  (1684),  1  Vern. 
273  (specific  delivery  of  an  heirloom);  Duke  of  Somerset  v.  Coolcson 
(1735),  3  P.  Wms.  390  (specific  deliveiy  of  an  ancient  silver  altar-piece, 
remarkable  for  a  Greek  inscription  and  dedication  to  Hercules);  Fells 
V.  Read  (1797),  3  Ves.  70,  3  E.  R.  47  (peculiar  tobacco  box);  Falcke 
V.  Grajj  (1859),  4  Drew.  651,  29  L.  J.  Ch.  28  (contract  for  the  sale  of 
two  china  jars);  Thorn  v.  Coinrnissioner  of  Puhllc  Works  (1863),  32 
Beav.  490  (contract  for  the  sale  of  an  arch  stone,  the  spandril  stone, 
and  the  Bramley  Fall  stone  contained  in  the  Old  Westminster  Bridge 
which  had  been  palled  ddwn).  Should  the  parties  have  placed  a  juice 
upon  the  peculiar  or  valuable  chattel,  this  will  bar  the  remedy  by 
specific  performance.     Dowllng  v.  Betjeman  (1863),  2  J.  &  H.  544. 

AMERICAX  NOTES. 

"  The  doctrine  is  well  settled,  that  equity  will  not,  in  general,  decree  ihc 
specific  performance  of  contracts  concerning  chattels,  because  their  money 
value  recovered  as  damages  will  enable  the  party  to  purchase  others  in  the 
market  of  the  like  kind  and  quality,"  3  Pomeroy  on  Equity  Jurisj-yrudence, 
p.  442;  citing  the  principal  case,  and  Pierce  v.  Plumb.  74  Illinois,  ;}2G ;  CnUhia 
v.  Karatopskji. 'dQ  Arkansas,  316 ;  Bubler  v.  Biihler,  "24  Maine,  42;  (.^mrl'S  v. 
Whitman.  ID  Connecticut.  121;  25  Am.  Dec.  GO  (obiter);  Gram  y.  Slebbi».<.  Ct 
Paige  Chancery  (Xew  York),  124;  Scott  v.  Bllgerry,  40  ^Mississippi.  Hi); 
McLawjhlln  v.  Piatti,  27  California,  451;  Ashe  v.  Johnson's  Atlm'r,'2  Jones 
Equity  (No.  Car.),  119;  Eckstein  v.  Downlnq,  64  Xew  IIanq)shire,  248 ;  10  Am. 
St.  Kep.  404,  citing  Ciuhlee  v.  Pn'ter,   Arery  v.  Ryan,  74  Wisconsin.  501. 

hi  Robblns  V.  J\JcKnlf/ht,  1  Halstead  Chancery  (Xew  Jersey),  642  ;  45  Am. 
Dec.  406,  A.  agreed  to  furnish  B.  with  trees  to  plant  on  B.'s  land,  the  huter  to 
cultivate  them  at  his  own  expense,  tlie  fruit  to  be  picked  and  niarkete.l  at 
their  joint  expense,  and  B.  to  account  to  A.  for  half  the  net  proceeds.  Tlie 
Court  held  this  a  contract  concerning  chattels  alone,  and  that  A.  having  i>er- 
f ornu'd,  B.  sIk  luld  1  le  dpcreed  to  perform. 
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As  to  contracts  concerning  chattels,  exceptions  are  recognized  in  the  case 
of  unique  or  rare  articles  and  such  as  have  a  sentimental  value,  like  heirlooms, 
and  in  cases  where  compensation  in  damages  does  not  form  an  adequate  remedy. 
Clark  V.  Flint,  22  Pickering  (iMassachu-setts),  231 ;  33  Am.  Dec.  733  (vessel) ; 
McGowin  v.  Reminyion,  12  Pennsylvania  State,  56;  .51  Am.  Dec.  584  (valuable 
private  maps  aiid  charts-);  muniments  of  title,  Pattison  v.  Skilhuan,  M 'New 
Jersey  Equity,  344 ;  fis  to  stocks,  query,  Folls^  Appeal,  91  Pennsylvania  State, 
434;  '}6  Am.  Rep.  671.  In  Cushman  v.  TJuiyer  Manuf.  J.  Co.,  76  New  York, 
36.3 ;  32  Am.  Rep.  315,  it  was  held  that  such  an  action  was  maintainable  con- 
cerning stocks  of  small  or  no  present  market  value,  but  which  the  piu-chaser 
desires  to  hold  for  a  rise.  See  Rolhholz  v.  Schwartz,  46  New  Jersey  Equity, 
477;  19  Am.  St.  Rep.  409 ;  Leach  y.  Fobes,  11  Gray,  506;  71  Am.  Dec.  732; 
A  dams  V.  Messinger,  147  Massachusetts,  185  ;  9  Am.  St.  Rep.  679  (letters-patent); 
Dilburnx.  Fowh^WooJ,  85  Alabama,  449  ;  Bum(/urdner  v.  Leavitt,  So  Vi,' est  Vir- 
ginia, 194  ;  12  Lawyers'  Rep.  Annotated,  776  (stocks)  ;  Gloucester  Isinglass  Sf 
(Jr.  Co.  v.  Russia  C.  Co.,  154  Massachusetts,  92  ;  26  Am.  St.  Rep.  214  ;  12  Law- 
yers' Rep.  Annotated,  563  (fish  skins  for  glue) ;  Woody  v.  Old  D.  Ins.  Co., 
31  Grattan  (Virginia),  362;  31  Am.  Rep.  732;  Howe  v.  Nickerson,  14  Allen 
(ISIass.),  400  ;  Tarhell  v.  Tarhell,  10  Allen  (Mass.),  278  (ante-nuptial  agree- 
ment) ;  and  see  cases  cited  by  Pomeroy  (Eq.  Jur.  §  1402,  note). 

In  Lining  v.  Geddes,  1  McCord  Chancery  (So.  Car.),  304 ;  16  Am.  Dec.  606, 
the  Coui't  observed,  obiter,  after  citing  the  old  English  cases  of  the  Pusey 
horn,  the  silver  altar-piece,  the  silver  tobacco  box.  the  family  pictures  and 
the  carved  cherry-stone :  "  These  are  cases  which  have  their  foundation  in  the 
refinement  of  society,  and  those  affections  of  the  heart  which  it  would  be  a 
reproach  to  the  country  not  to  indulge.  But  still  they  depend  on  the  plain 
tangible  principle,  that  there  is  no  adequate  remedy  at  law,  and  the  principle 
must  not  be  extended  to  cases  founded  in  weakness  and  folly.  It  would 
therefore  be  a  perversion  of  the  rule  to  apply  it  to  the  delivery  of  a  favourite 
spaniel  or  a  lady's  lap-dog."  Perhaps  his  Honour  might  have  admitted  an 
exception  in  the  case  of  the  learned  pig. 

Commenting  on  McGowin  v.  Remington,  supra.  ^Ir.  Freeman  says  in  his 
note,  51  Am.  Dec.  589 :  "  The  decision  of  the  principal  case  is  perhaps  a  little 
remarkable  as  coming  from  the  Courts  of  a  State  with  such  narrow  equity 
powers  as  those  of  Pennsylvania." 

In  Bumgardner  v.  Leavitt,  supra,  the  Court  say  :  "  The  question  of  specific 
performance  of  contracts  for  the  delivery  of  stock  is  frequently  treated  by  the 
text-writers  in  an  empirical  and  unsatisfactory  manner,  as  if  there  were  some- 
thing peculiar  in  this  character  of  personal  property,  which  rendered  it 
impossible  to  classify  it  under  any  general  rule.  ]Mr.  Fry,  for  example,  does 
not  hesitate  to  say  positively  that  a  contract  for  the  sale  of  stock  will  not  be 
specifically  enforced,  although  he  afterwards  admits  that  railway  shares  form 
an  exception.  Fry  Spec.  Perf .  24, 27.  ]Mr.  Pomeroy's  treatment  of  the  subject 
is  equally  unsatisfactory.  See  Pom.  Spec.  Perf.  17-19.  The  true  principle 
would  seem  to  be,  that  as  a  general  rule,  Courts  of  equity  will  not  enforce 
specific  performance  of  contracts  for  the  delivery  of  shares  of  stock,  but  when 
a  pm-chaser  has  bargained  for  such  shares,  or  taken  an  option  upon  them, 
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becaiise  they  have  tor  him  a  unique  and  special  value,  the  less  of  whicli 
could  not  be  adequately  compensated  by  damages  at  law,  the  chancellor,  in 
the  exercise  of  a  sound  discretion,  may  decree  .specific  execution.  This  prin- 
ciple we  find  laid  down  and  insisted  upon  in  the  more  recent  work  of  Mr. 
AVaterman  (1881).  'The  same  principles,'  he  says,  'govern  in  contracts  for 
the  sale  of  stock  as  in  the  sale  of  property,  —  that  is,  if  a  breach  can  be  fully 
coiiq^ensated  in  damages,  equity  will  not  interfere  ;  while  it  will  do  so,  when 
notwithstanding  the  payment  of  the  money  value  of  the  stock,  the  plaintiff 
will  stiU  lose  a  substantial  benefit,  and  thereby  remain  uncompensated.  If  a 
contract  to  convey  stock  is  clear  and  definite,  and  the  uncertain  value  of  the 
^tock  renders  it  difficult  to  do  justice  by  an  award  of  damages,  specific  per- 
formance will  be  decreed.'  "Waterman  on  Spec.  Perf.  19.  Among  the  many 
other  cases  cited  in  support  of  this  proposition  is  the  leading  case  of  Dolorel 
•w.  Rothschild,  decided  by  Sir  John  Lkacii,  Vice-Chancellor,  in  1824,  1  Sim.  & 
^tu.  590,  in  which  it  is  said  tliat  a  bill  will  lie  for  the  specific  performance  of 
:a  contract  for  the  purchase  of  government  stock,  where  it  prays  for  the  delivery 
■of  certificates  which  give  the  legal  title  to  the  stock.  There  are  many  other 
cases  however  both  in  England  and  America,  which  sustain  the  correct  prin- 
ciple as  laid  down  above,  but  which  it  is  unnecessary  to  cite.  In  the  present 
case  the  pixrchaser  of  the  j-efusal  of  or  option  upon  the  stock  in  the  steamboat 
was  dealing  for  an  article  which  he  covild  not  go  upon  the  market  and  buy, 
and  which  no  one  could  deliver  to  him  but  the  liolder  with  whom  he  bargained. 
The  shares  of  stock  evidently  had  for  him  a  peculiar  value,  which  could  not 
be  compensated  by  mere  damages,  such  as  would  be  recovered  at  law.  Their 
possession  would  enable  him  to  control  the  company,  and  to  retain  his  posi- 
tion as  master  of  the  vessel." 

In  Rector  of  St.  Dai-id's  v.  Wood,  24  Oregon.  390  ;  11  Am.  St.  Rep.  8G0,  it 
was  held  that  specific  performance  of  a  building  contract  will  be  decreed 
when  it  appears  that  it  was  to  furnish  stone  of  a  peculiar  kind  and  texture, 
which  could  be  furnished  by  the  defendant  alone,  that  enough  had  been  fur- 
nished to  build  two-tliirds  of  the  walls  ;  and  where  if  defendant  was  not 
required  to  furnish  the  residue,  it  would  be  necessary  to  use  other  stone,  and 
thus  destroy  the  harmony  and  beauty  of  the  building,  or  to  tear  down  the 
part  already  built  and  rebuild  with  other  materials. 


Ko.  63.  — GEEYATS  v.   EDWARDS. 
(1842.) 

No.  64.  — LUMLEY  r.   WAGNER. 

(1852.) 

RULE. 

The  Court  will  not  order  specific  performance  of  a  con- 
tract the  execution  of  which  it  cannot  superintend. 
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But  where  the  contract  to  perform  a  service  is  accom- 
panied by  a  stipulation  not  to  do  certain  acts  in  deroga- 
tion of  tlie  value  of  that  service,  the  Court  will  enforce 
the  negative  stipulation  by  injunction. 

Gervais  v.  Edwards. 

2  Dr.  &  War.  80-85. 

Specific  Performance.  —  Execution  of  Engineering  Works .  —  Equity.  —  Juris- 
diction. 

[  80  ]  Where  a  bill  prayed  the  specific  performance  of  a  contract,  one  of 
the  terms  of  which  was  to  the  effect,  that  if  any  damage  should  result  to- 
the  defendant  from  certain  works,  the  erection  of  which  had  been  agreed  upon 
between  the  parties,  the  plaintiff  would  give  to  the  defendant  an  equivalent  in 
land,  the  amount  of  the  damage,  and  the  quantity  of  tlie  compensatory  land  to 
be  ascertained  by  certain  arbitrators, — Held,  that  the  Court  had  not  jurisdic- 
tion to  grant  such  relief;  and  that  the  execution  of  a  deed,  containing  covenants 
for  the  performance  of  that  part  tif  the  contract,  which  lay  in  fieri,  would  not 
be  a  specific  performance. 

The  bill  stated,  that  at  the  time  of  the  execution  of  certain  writ- 
ten articles  of  agreement  thereinafter  mentioned,  the  plaintiff  and 
defendant  were  possessed  of  estates  in  the  county  of  Tyrone,  sepa- 
rated by  a  stream,  which  frequently  during  wet  seasons  overflowed 
its  banks,  to  the  injury  of  the  said  lands ;  that  the  defendant  pro- 
posed to  the  plaintiff  that  they  should  join  in  some  meastire  for 
the  remedy  of  this  evil ;  and  that  with  this  view,  in  the  month  of 
July,  1838,  a  written  agreement,  consisting  of  eleven  articles,  was 
entered  into  between  the  said  parties. 

By  those  articles  (which  were  set  out  verba tim  in  the  bill)  it  was 
stipulated,  that  the  course  of  the  stream  should  be  changed ;  that, 
as  the  effect  of  making  the  new  channel  would  be  to  cut  off  por- 
tions from  the  estates  of  both  parties,  exchanges  of  land  should  be 
respectively  made,  and  that  a  certain  mill-dnm  should  be  erected ; 
and  arbitrators  were  named  for  the  purpose  of  carrying  into  efftjct 
the  arrangement.  The  fifth  clause  of  the  agreement  provided, 
that,  in  case  at  the  end  of  twelve  months  from  the  making  of  a 
certain  cut,  it  should  be  found  to  answer  the  purposes  for  which  it 
was  designed,  then  the  defendant  should  contribute  one-half  of 
the  expense  of  making  the  said  cut.  The  sixth  article  was  in  the 
'words  following,  viz.  :  — 

"  That  if  any  damage  arise  to  the  lands  of  said  Hugli  Gore  Edv*"ards, 
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Esq.,  above  said  dam,  from  the  erection  thereof,  the  said 

Eev.  Francis  Gervais  shall  give  an  *  equivalent  in  land  in      [*  81] 

tlie  upper  part  of  said  'give  and  take'  to  the  said  Hugh 

Gore   Edwards,   as   compensation    for   such   damage ;   and   which 

damage,  if  any,  the  arbitrators  shall  fix  at  the  time  of  adjusting  the 

other  matters  herein,  and  also  lay  off  the  quantity  of  laud  to  be 

given  by  said  Rev.  Francis  Gervais,  in  lieu  of  said  damage,  if  any." 

The  terms  of  the  agreement  were,  in  all  other  respects,  imma- 
terial to  the  question  in  the  cause. 

The  arbitrators  accordingly  proceeded  in  the  discharge  of  their 
office,  and  on  the  12th  of  September,  1838,  made  their  award ;  but 
the  defendant  conceiving  that  their,  award  was  unfavourable  to 
him,  declined  to  comply  with  or  submit  to  its  terms.  This  refusal 
on  the  part  of  the  defendant  occasioned  the  present  suit,  and  the 
plaintiff  having,  by  his  bill,  waived  all  right  of  contribution  under 
the  fifth  article  of  the  agreement,  prayed  generally,  that  the  de- 
fendant might  be  decreed  specifically  to  execute  the  said  proposal 
and  agreement,  he  undertaking  performance  on  his  part. 

Mr.  Serjt.  Warren,  Mr.  T.  B.  C.  Smith,  ^Ir.  Brooke,  and  Mr.  Shiel, 
for  the  plaintiff. 

The  Attorney-General,  Mr.  Litton,  and  Mr.  James  Doherty,  for 
the  defendant. 

It  would  be  impossible  to  execute  these  articles  in  toto ;  they 
are  unintelligible  -and  uncertain.  The  Court  cannot  execute  an 
agreement  like  the  present,  of  an  executory  character,  providing 
for  matters  which  are  continually  altering,  Buxton  v.  Lister, 
■3  Atk.  383  ;  in  whicli  case  Lord  Hardwicke  say.s,  *  '^Noth-  [*  82] 
ing  is  more  established  in  this  Court,  than  that  every 
agreement  of  this  kind  ought  to  be  certain,  fair,  and  just  in  all  its 
parts."  But,  besides  this,  the  Court  will  not  enforce  a  contract, 
when  one  party  cannot  perform  his  part  of  it.  Harnett  v.  Yielding, 
2  Sch.  &  L.  549,  554 ;  9  R.  R.  98. 

Mr.  Brooke,  in  reply. 

It  is  true,  the  defendant  says  he  has  a  great  objection  to  perform 
this  contract;  but  he  does  not  state  that  the  execution  would  be 
impossible,  nor  is  the  fact  so ;  the  sixth  article,  upon  which  tlie 
entire  difficulty  turns,  is  not  prospective ;  it  has  reference,  no 
doubt,  to  a  calculation  to  be  made;  but  it  is,  in  effect,  an  agree- 
ment for  an  exchange,  and  may  1)e  carried  out  by  a  deed,  with 
proper  covenants.     In  Buxton  v.  Lister,  the  bill  was  dismissed  on 
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the  ground  of  misrepresentation.  Davis  v.  Hone,  2  Sch.  &  L.  341 
9  11.  R.  89,  shows  that  the  Court  will  execute  an  agreement 
according  to  a  conscientious  modification  of  it,  as  far  as  circum- 
stances will  permit.  No  difficulty  can  ensue  from  its  being  an 
award,  the  specific  performance  of  which  is  souglit.  ITood  v. 
Grifith,   1   Swanst.  43;    1   Wils.  34;    18   K.  K.   18. 

The  Lord  Chancellor  (Sugden):  — 

If  the  jurisdiction  of  this  Court  permitted  it,  I  should  willingly 
grant  a  specific  performance  of  this  agreement,  because  the  merits- 
are  altogether  on  the  side  of  the  plaintiff;  but  I  do  not  see  how  it 
is  possible  specifically  to  execute  this  contract.  The  Court  acts 
only  when  it  can  perform  the  very  thing  in  the  terms 
[*  83]  specifically  agreed  upon ;  but  *  when  we  come  to  the 
execution  of  a  contract,  depending  upon  many  particulars 
and  upon  uncertain  events,  the  Court  must  see  whether  it  can  be 
specifically  executed;  nothing  can  be  left  to  depend  upon  chance; 
the  Court  must  itself  execute  the  whole  contract.  There  are  cases, 
where  some  of  the  acts  to  be  done,  consequent  on  the  specific 
execution  of  the  contract,  may  be  performed  subsequently.  Thus 
a  contract  for  sale  of  timber  can  be  specifically  executed,  although 
the  timber  is  to  be  cut  down  at  a  future  time  or  at  intervals,  and 
the  money  to  be  paid  by  instalments.  It  is  a  certain  contract. 
and  the  manner  of  dealing  with  the  thing  sold,  by  future  cuttings, 
is  no  objection  to  a  specific  performance.  The  one  man  sells  the 
timber,  and  the  other  pays  for  it  the  price  contracted  for.  Here 
part  of  this  contract  is  at  once  capable  of  a  specific  execution ;  this 
admits  of  no  doubt. 

But,  then,  by  the  rule  of  the  Court,  if  I  am  called  upon  to 
execute  the  contract,  I  must  myself  specifically  execute  every 
portion  of  it ;  I  cannot  give  a  partial  execution  of  tlie  coti- 
tract.  The  plaintiff  was  perfectly  aware  of  the  difficulties  aris- 
ing out  of  the  contract,  and  he  accordingly,  by  his  bill,  waived 
his  right  to  compensation,  by  way  of  payment  of  half  the  ex- 
penses from  Mr.  Edwards  of  making  a  certuhi  cut,  pursuant  to 
the  terms  of  the  fifth  article ;  that  part  of  the  contract  being 
one  which  the  Court  could  not  specifically  execute ;  but  he  was 
not  enabled  to  remove  what  is  the  real  difficulty  arising  from 
the  sixth  clause,  because  that  contains  a  stipulation,  not  for  the 
benefit  of  the  plaintiff,  but  for  the  advantage  of  the  defendant,  and 
which  the  plaintiff  could  not  waive.     That  important  stipulation  I 
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cannot  disregard.  It  is  said  this  is  in  eifect  an  exchange  (which 
I  think  it  is),  and  that  it  may  be  carried  out  by  a 
*deed,  and  that  there  may  be  covenants  to  execute  that  [*  84] 
portion  of  it,  which  is  to  be  performed  hereafter.  There  is 
no  authority  in  su[)port  of  this  ;  nor  is  the  diliiculty  removed  bv 
saying  that  a  deed  may  be  executed  to  caiTy  out  the  contract.  If 
a  man  agree  to  do  a  certain  act,  for  example,  to  dispose  of  an  estate, 
with  a  covenant  for  something  to  be  done  hereafter,  the  Court  can 
carry  such  a  contract  into  specific  execution.  The  decree  would 
give  all  that  was  presently  contracted  for,  tlie  immediate  transfer 
of  the  estate  itself,  and  compel  the  party  to  enter  into  the  covenant 
to  do  the  particular  thing.  But  here  there  is  an  entire  contract, 
which  must  be  executed.  Certain  things  were  to  be  done  at  once, 
and  certain  other  things  were  dependent  upon  future  contingencies. 
The  plaintiff  has  waived  his  right,  as  far  as  he  could.  But  by  another 
clause  (sixth  clause)  it  is  provided  that  if  any  damage  should  arise 
to  the  lands  of  ]\Ir.  Edwards  from  the  erection  of  the  dam,  the 
plaintiff  should  give  an  equivalent  in  land  as  a  compensation  for 
such  damage  ;  which  damage  the  arbitrators  were  to  fix  at  the  time 
of  adjusting  the  other  matters,  and  also  lay  off  the  quantity  of  land 
to  be  given  in  lieu  of  such  damage. 

It  is  said  that  tliis  operates  either  in  2Jrcese/iti,  and  has  been  exe- 
cuted by  the  award,  or  that  the  agreement,  in  tliis  respect,  might 
form  a  part  of  the  deed.  I  am  clearly  of  opinion  that  tliis  is  not 
a  matter  to  be  presently  ascertained,  but  is  dependent  upon  the 
operation  of  works  contracted  to  be  erected,  and  can  only  be 
ascertained  after  the  works  have  been  in  operation.  The  provision 
was  to  guard  against  the  probable' chance  of  future  damage  to  the 
defendant's  land;  no  evidence  has  been  read  to  show  that 
it  *  formed  any  part  of  the  award,  or  that  the  arbitrators  [*  So] 
took  it  into  tlieir  consideration  ;  and  the  language  of  the 
award  does  not  imply  that  they  did.  "Well,  then,  it  is  a  prospec- 
tive measure,  and  what  is  the  decree  to  be  ?  It  cannot  be  made 
the  subject  of  covenant;  tliat  is  not  the  agreement  of  the  parties. 
Am  I  to  decree  the  specific  performance  of  that  wliich  is  now  cap- 
able of  being  executed  ?  and  tlicn  (for  T  must  go  on)  am  I  to  di'cveo 
that,  if  hereafter,  when  the  works,  not  no\v  conimenceil,  are  com- 
pleted, damage  should  arise  to  the  defendant's  land,  the  arbitrators 
shall  ascertain  the  damage,  and  tlie  plaintiff  shall  convey  hind, 
equivalent  in  value  to  such  damage  ?     No  one  ever  lieard  of  such 


652  CONTRACT. 


No.  64.  —  Lumley  v.  Wagner,  21  L.  J.  Ch.  898,  899. 


a  decree.  If  the  case  should  ever  arise  of  damage,  it  would,  I  dare 
say,  lead  to  a  new  bill  being  filed,  new  witnesses,  new  questions  as 
to  the  extent  of  the  damage  sustained,  and  whether  the  arbitrators 
acted  fairly,  and  had  valued  the  property  correctly.  It  is  impossible 
to  execute  this  contract  specifically.  No  precedent  has  been  cited 
on  either  side,  and  indeed  it  was  scarcely  worth  while  searching  for 
precedents,  as  the  question  is  one  of  principle  ;  but  the  authorities 
upon  the  right  of  the  Court  to  compel  the  execution  of  the  contract, 
where  the  price  is  to  be  fixed  by  arbitrators,  will  show  how  many 
difficulties  the  Court  would  have  to  struggle  with  in  this  case.  I 
am,  however,  so  little  satisfied  with  the  conduct  of  the  defendant, 
in  his  attempt  to  evade  the  contract,  that,  although  I  must  dismiss 
the  bill,  I  shall  do  so  witliout  costs. 

Lumley  v.  "Wagner. 

21  L.  J.  Ch.  898-903  (s.  c.  1  De  G.  M.  &  G.  604 ;  5  De  G.  &  S.  485  ;  16  Jur.  871). 

Theatrical  Contract.  —  ^Negative  Stipulation.  —  Specific  Performance  hi/ 

Injunction, 

[898]  Mdlle.  J.  W.  agreed  in  writing  with  L.  that,  for  certain  considerations 
therein  expressed,  she  vA'ould  sing  and  perform  at  his  theatre  for  a  speci- 
fied period;  and  that,  during  her  engagement  with  L.,  she  would  not  sing  else- 
where without  his  license  in  writing.  Afterwards  J.  W.  contracted  with  G.  to 
sing  and  perform  at  his  theatre  during  the  period  specified  in  her  engagement 
■with  L.  Upon  bill  by  L.  praying  simply  that  J.  W.  might  be  restrained  from 
singing  and  performing  elsewhere  than  at  his  theatre  during  the  period  specified, 
the  Court  granted  an  injunction  accordingly. 

IMotion  to  dissolve  an  injunction  granted  by  Y.-C.  Parker. 

In  November,  1851,  Joanna  Wagner  and  Albert  Wagner  (her 
father),  by  Dr.  Joseph  Bacher,  as  their  agent,  entered  into  an 
agreement  in  writing  with  B.  Lumley,  the  plaintiff,  in  the  French 
language,  which  as  translated  was  as  follows :  — 

"  The  undersigned,  Mr.  B.  Lumley,  possessor  of  Her  Majesty's 
Theatre  in  London,  and  of  the  Ttalienne  at  Paris,  of  the  one  part, 
and  Mdlle.  Joanna  Wagner,  cantatrice  of  the  Court  of  his 
[*  899]  Majesty  the  *King  of  Prussia,  with  the  consent  of  her 
father,  Mr.  Albert  Wagner,  residing  at  Berlin,  of  the  other 
part,  have  concerted  and  concluded  the  following  contract :  First, 
Mdlle.  J.  Wagner  binds  herself  to  sing  three  months  at  the  tlieatre 
of  Mr.  Lumley,  her  Majesty's,  at  London,  to  date  from  the  1st  of 
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April,  1852,  (the  time  necessary  for  the  journey  comprised  therein), 
and  to  give  the  parts  following:  1.  Eomeo,  'Montecchi ;'  2.  Fides, 
'Prophfete;'  3.  Valentine,  'Huguenots;'  4.  Anna,  'Don  Juan;' 
5.  Alice,  '  Robert  le  Diable ; '  6.  An  opera  chosen  by  common  ac- 
cord. Second,  the  three  first  parts  must  necessarily  be  :  1.  liomeo  ; 
2.  Fides ;  3.  Valentine,  &c.  Third,  these  six  parts  belong  exclu- 
sively to  Mdlle.  Wagner,  and  any  other  cantatrice  shall  not  pre- 
sume to  sing  them  during  the  three  months  of  her  engagement. 
If  Mr.  Lumley  happens  to  be  prevented  by  any  cause  whatever 
from  giving  these  operas,  he  is  nevertheless  held  to  pay  to  Mdlle. 
J.  Wagner  the  salary  stipulated  lower  down  for  the  number  of  her 
parts,  as  if  she  had  sung  them.  Fourth,  in  the  case  where  ]\Idlle. 
J.  AVagner  should  be  prevented  by  reason  of  illness  in  singing  in 
the  course  of  a  month  as  often  as  it  has  been  stipulated,  Mr.  Lumley 
is  bound  to  pay  the  salary  only  for  the  parts  sung.  Fifth,  Mdlle. 
J.  Wagner  binds  herself  to  sing  twice  a  week  during  the  run  of  the 
three  months ;  however,  if  she  herself  was  hindered  from  singing 
twice  in  any  week  whatever,  she  will  have  a  riglit  to  give  at  a  later 
period  the  omitted  representation.  Sixth,  if  Mdlle.  J.  Wagner,  ful- 
filling the  wishes  of  the  direction,  consent  to  sing  more  than  twice 
a  week  in  the  course  of  three  months,  this  last  will  give  to  Mdlle. 
J.  Wagner  £50  sterling  for  each  representation  extra.  Seventh, 
Mr.  Lumley  engages  to  pay  Mdlle.  Wagner  a  salary  of  X400  ster- 
ling per  month,  and  payment  will  take  place  in  such  manner  that 
she  will  receive  £100  sterling  each  week.  Eighth,  Mr.  Lumley  will 
pay  by  letters  of  exchange  to  Mdlle.  Wagner  at  Berlin,  on  the  loth 
of  March,  1852,  the  sum  of  £300  sterling,  a  sum  which  will  be  de- 
ducted from  her  engagement,  in  his  retaining  £100  each  mouth. 
Ninth,  in  all  cases, ^xcept  that  where  a  verified  illness  would  }>lace 
upon  her  a  hindrance,  if  Mdlle.  J.  Wagner  shall  not  arrive  in  Lon- 
don eight  days  after  that  from  whence  dates  her  engagement,  Mr. 
Luinley  will  have  a  right  to  regard  the  non-appearance  as  a  ruiiture 
of  the  contract,  and  will  be  able  to  demand  an  indemnification. 
Tenth,  in  the  case  where  Mr.  Lumley  should  cede  his  enterprise  to 
another,  he  has  the  right  to  transfer  this  contract  to  his  successor, 
and,  in  that  case,  Mdlle.  Wagner  has  the  same  obligations  and  the 
same  rights  towards  the  last  as  towards  Mr.  Lumley. 

'=  (Signed)         Joanx.v  Waoxkr. 
Albert  Wagner." 

"Bkhlix.  Nov  9,  18.51." 
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Shortly  after  the  execution  of  the  above  contract  Dr.  iJacher 
produced  the  same  to  Mr.  Lumley  in  Paris,  where apoii  the  latter 
objected  that  it  did  not  contain  the  usual  clauses  prohibiting  Mdlle. 
Wagner  from  singing  or  performing,  during  her  engagement  with 
Mr.  Lumley,  in  any  other  place  in  England  without  his  consent, 
whereupon  Dr.  Bacher,  on  the  loth  of  November,  as  agent  of  the 
Wagners,  added  thereto  a  clause  to  the  following  effect :  — 

"  Mdlle  Wagner  engages  herself  not  to  use  her  talents  at  any 
other  theatre,  nor  in  any  concert  or  reunion,  public  or  private, 
without  the  written  authorization  of  Mr.  Lumley.      (Signed)  Dr. 
Joseph  Bacher,  for  Mdlle.  Joanna  Wagner,  and  authorized  l)y  her." 
Early  in  March  the  Wagners  wrote  to  Mr.  Lumley,  requesting 
an  enlargement  of  the  time  for  the  lady's  appearance  in  London, 
which  was  consented  to.     Subsequently,  on   the    5th    or    6th   of 
April,  Mdlle.  Wagner  and  her  father  entered  into  an  agreement  with 
the  defendant  Gye,  whereby  it  was  agreed  that  they  should  aban- 
don the  contract  with  Mr.  Lumley,  and  that  the  defendant,  Mdlle. 
Wagner,  should  sing  at  the  "  Eoyal  Italian  Opera,"  Covent  Garden, 
instead  of  "  Her  Majesty's  Theatre."     The  bill  was  filed  on  the 
22nd  of  April,  1852,  by  Mr.  Lumley  against  Mdlle.  AVagner,  Albert 
AVagner,  and  F.  Gye,  praying  that  the  defendant  Joanna  Wagner 
mio'ht  be  restrained  by  injunction  from  singing  and  performing,  or 
singing  at  the  Eoyal  Italian  Opera,  Covent  Garden,  or  at  any  other 
theatre   or  place,  without  the  sanction  or  permission    in 
[*  900]  writing  of  the  plaintiff  during  the  existence  of  the  *  agree- 
ment with  the  plaintiff  mentioned  in  the  bill.     The  VlCE- 
Chancellok,  Parker,  on  the  9th  of  May,  granted  the  injunction  in 
the  terms  of  the  prayer,  and  the  defendants  now  moved  to  dissolve  it. 
Mr.  Bethell,  Mr.  Mahns,  and  Mr.  Martindale,  for  the  motion. 
Mr.  Bacon  and  Mr.  Hislop  Clarke,  contra. 
The  following  cases  were  cited  :  — 

Martin  v.  Ahitkin,  2  P.  Wms.  206  ;  RoUnson  v.  Lorrl.  Byron,  1 
Bro.  C.  C.  588  ;  2  Cox,  4 ;"  Morris  v.  Colman,  18  Ves.  437  ;  11  E.  E. 
230 ;  KanUe  v.  Kean,  6  Sim.  333 ;  Kimherley  v.  Jennings,  6  Sim. 
340  ;  5  L.  J.  (N.  S.)  Ch.  115;  Gervais  v.  Edivards,  2  Dr.  &  War. 
80  (No.  63,  p.  648,  ante)  ;  Froich  v.  Macule,  2  Dr.  &  War.  269 ; 
Barret  v.  Blagrave,  5  Ves.  555;  6  Ves.  104;  Collins  v.  Plumb,  16 
Ves.  454:  10  E.  E.  214;  Clark  v.  Price,  2  Wils.  C.  C.  257;  Bcdd- 
v-in  V.  The  Societi/  for  the  Diffusion  of  Useful  Knowled^ge,  9  Sim. 
393;  Hooper  v.   Brodrick,  11   Sim.  47 ;  9  L.  J.  (N.  S.)  Ch.  321; 
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JRolfe  V.  Fiol/c,  15  Sim.  88;  Whittaler  v.  Hoioe,  3  Beav.  383; 
Dietrichsen  v.  Cuhhurn,  2  Phil.  52  ;  Hills  v.  Croll,  2  Phil.  60;  14 
L.  J.  Cli.  444;  Smith  v.  Fromont,  2  Swanst.  330;  1  Wils.  472;  19 
K.  P.  80 ;  Stacker  v.  BrocMhank,  3  Mac.  &  G.  250 ;  20  L.  J.  Ch. 
401  ;  Svxilloiv  V.  Walliiujford,  12  Jur.  403. 

The  Lord  Chancellor  (Lord  St.  Leonards).  This  case  arises 
■out  of  a  very  simple  contract.  Without  considering  for  a  moment 
"the  difficulties  which  have  been  raised  by  the  conduct  of  the  par- 
ties, and  independently  of  the  question  of  law,  the  contract  simply 
is,  that  this  young  lady  should  sing  at  the  Queen's  Theatre  for  a 
tjertain  number  of  nights,  and  that  she  should  not  sing  elsewhere 
during  (for  that  is  the  true  construction  of  it)  that  period.  Noth- 
ing can  be  more  simple  than  the  case  on  which  I  have  to  decide 
the  points  of  law 'that  have  now  been  so  elaborately  and  so  well 
argued.  As  I  can  understand  the  objection,  it  is  this  :  that  there 
is  no  case  in  which  this  Court  can  —  that  is,  in  which  this  Court 
ought  to  —  grant  an  injunction,  unless  in  cases  that  are  connected 
"with  specific  performance,  or  cases  where,  if  the  injunction  is  to 
compel  a  party  to  forbear  from  doing  an  act,  or  to  compel  a  party 
not  to  perform  an  act,  the  injunction  will  execute  the  whole  of  the 
agreement  or  the  whole  of  that  which  remains  to  be  performed. 
Without  going  into  other  cases  of  injunction,  I  understand  that  to 
be  the  precise  case  that  is  now  presented  before  the  Court.  The 
point,  therefore,  first  is,  how  that  stands  upon  principle  ;  and,  in 
the  next  place,  how  it  stands  upon  authority.  Before  I  consider 
it  upon  principle,  I  will  refer  to  two  or  three  of  the  cases  that  have 
been  cited  by  the  defendants,  the  appellants,  in  support  of  the 
argument. 

The  first  case  was  that  of  j\[artin  v.  Niitkin,  where  an  injunction 
was  granted  to  prevent  the  ringing  of  a  bell.  That  was  a  case  in 
which  the  Court  did  issue  an  injunction  restraining  an  act  from 
being  done,  which  can  in  no  respect  be  considered  as  a  case  in 
which  the  Court  could  have  granted  a  specific  performance  ;  but 
that  case  falls  within  the  second  of  the  class  of  cases  which  the 
defendants  admit  are  proper  cases  for  the  interference  of  the  Cciirt, 
l)ecause  there  the  ringing  of  the  bell  had  been  agreed  to  be  sus- 
"pended  by  the  churchwardens,  who  represented  the  parish,  in  con- 
sideration of  money  paid  by  Martin  and  his  wife  in  the  erection  of 
a  cupola  and  clock  and  so  on,  the  price  in  fact  stipulated  for  l)y 
the  parish  in  consequence  of  their  relinquishing  the  great  enjoy- 
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ment  of  constantly  hearing  the  church  bell  ringing  at  five  o'clock 
every  morning  at  certain  periods  of  the  year.  In  that  case,  the 
parish  accepted  the  benefit,  but  refused  the  compensation.  Lord 
Macclesfield  granted  an  injunction,  and  the  Lords  Commission- 
ers, on  the  hearing  of  the  cause,  continued  the  injunction  during 
the  lives  of  Martin  and  his  wife.  That  is  a  case  in  which  the 
Court  did  grant  an  injunction  to  prohibit  a  party  from  doing  an 
act,  in  which  this  Court  could  never  have  interfered  by  way  of 
directing  a  specific  performance.  The  next  case  referred  to  is  Bar- 
ret V.  Blagrave,  which  came  before  Lord  Eosslyn  (then 
[*  901]  Lord  LoughborouCtH).  There  *a  lease  had  been  granted 
by  the  proprietors  of  Vauxhall  Gardens,  with  a  negative 
stipulation  that  the  tenant  of  the  house  was  to  do  no  a'ct  to  damage 
the  custom  or  busniess  of  Vauxhall  itself.  After  some  time  the  pro- 
prietor of  Vauxhall  filed  a  bill  for  an  injunction  against  the  then 
tenant  of  the  house  for  breaking  that  stipulation,  and  Lord  Eosslyn 
granted  an  injunction  ;  but  Mr.  Bethell  observes,  how  remarkable 
are  the  words  which  Lord  Eosslyn  made  use  of ;  for  he  said  it  was 
a  case  of  specific  performance.  The  case  subsequently  came  before 
Lord  Eldon,  who  dissolved  the  injunction ;  there  being  so  much 
acquiescence,  he  said  that  the  Court  could  not  interfere,  but  he  also 
treated  it  as  a  case  of  specific  performance. 

So  far  as  the  words  go,  the  decisions  of  those  eminent  men 
would  seem  to  justify  tlie  argument  addressed  to  me.  But  what  is 
the  fact  with  respect  to  the  case  decided  by  Lord  Eosslyn  ?  The 
granting  of  the  injunction  was,  in  that  case,  a  specific  performance  ; 
because  the  prohibition,  preventing  the  man  from  doing  the  act, 
does  as  effectually  make  him  perform  his  agreement  as  if  the  Court 
compelled  him  to  do  the  act  by  compelling  the  direct  performance 
of  it.  The  Court  said,  you  shall  not  open  your  house  as  a  house  of 
entertainment.  That  was  the  performance  of  the  agreement  in 
substance,  because  the  man  could  not  then  do  the  act  complained 
of.  Therefore,  the  term  "  specific  performance  "  was  aptly  applied 
to  such  a  case  ;  but  not  in  the  sense  addressed  to  me  under  the 
first  general  head.  It  is  no  objection  to  this  jurisdiction  to  say 
that  the  remedy  is  at  law  ;  the  decision  in  Rohinson  v.  Lord  Byron 
is  a  clear  illustration  of  that.  There  the  remedy  was  at  law ;  but 
this  Court  felt  no  difficulty  in  restraining  Lord  Byron  from  abusing 
the  right  of  the  head  of  the  water  which  he  had.  There  are  cases, 
such  as  that  cited  for  the  appellants,  Collins  v.  Plumb,  in  which 


R.  C.  VOL.  VI.]       SECT.  X.  —  SPECIFIC  PERFORMANCE.  657 

No.  64.  — Lumley  v.  Wagner,  21  L.  J.  Ch.  901,  902. 

the  power  was  not  exercised ;  but  it  was  there  admitted  that  the 
Court  had  the  power  of  preventing  tlie  act  from  being  done ; 
though  the  power  will  not  be  exercised,  because  it  cannot  be  exer- 
cised properly  or  beneticially.  The  negative  covenant  not  to  sell 
water  was  not  enforced  by  Lord  P^ldon,  not  because  he  had  any 
doubt  of  the  jurisdiction,  but  because  it  was  impossible  to  measure 
the  damage  sustained  by  the  different  parties,  and  from  the  nature 
of  it  the  Court  could  not  interfere.  The  learned  Judge  did  not 
mean  to  break  in  on  the  general  rule,  whatever  it  may  be  ;  but  re- 
fused to  exercise  the  jurisdiction  on  very  sufficient  grounds. 

I  took  the  liberty  of  calling  counsel's  attention  to  those  familiar 
cases  of  attorneys'  clerks  and  surgeons'  or  apothecaries'  apprentices 
and  the  like,  that  are  frequently  arising  in  this  Court.  On  what 
principle  are  they  decided  ?  I  am  told  that  they  are  decided  upon 
this  principle  :  that  they  arise  out  of  benefits  received  and  out  of 
concluded  contracts,  and  that  therefore  the  prohibition  finishes 
everything  and  brings  it  within  the  second  category.  I  do  not  ap- 
prehend the  jurisdiction  of  the  Court  depends  upon  that.  Take 
the  case  of  landlord  and  tenant.  AVhen  that  relation  is  fixed  and 
consummated  by  the  contract  and  l)y  the  lease  executed,  what  is 
there  to  make  that  case  difi'ar  from  any  other  ?  Xo  doubt,  in  a 
contract  to  grant  a  lease  there  might  be  a  specific  performance  ;  but 
the  lease  being  executed  with  a  negative  covenant  not  to  do  a  par- 
ticular act,  the  moment  you  are  called  upon  to  perform  that  cove- 
nant by  inhibition,  you  have  to  deal  upon  that  covenant  alone. 
And  scarcely,  I  think,  a  case  has  occurred  in  this  Court  in  tlint 
relation  in  which  there  were  not  many  stipulations  affirmative  re- 
maining to  be  performed  in  the  very  contract  from  which  the 
Court  picks  out  this  particular  negative  covenant  for  the  purpose 
of  enforcing  it  by  prohibition.  In  leases  there  are  often  twenty 
affirmative  covenants,  and  perhaps  but  one  negative  covenant;  that 
the  tenant,  for  example,  is  not  to  cut  timber  trees,  or  lop  them,  or 
do  any  similar  act.  The  court  does  not  ask  what  remains  to  be 
performed  under  the  contract;  but  the  Court  gives  effect  to -the 
negative  contract,  and  specifically  executes  it  by  prohibition.  All 
these  cases  are  in  direct  contradiction  of  the  rules  that  have  been 
so  elaborately  pressed  upon  me. 

This  is  a  mixed  case  ;  but  of  this  nature,  it  consists,  not  of  two 
acts  to  be  done  by  each  of  the   parties,  —  not  that  ^Mr. 
Lumley  is  to  do  one  act  and  the   *  young  lady  is  to  do   [* 'J02] 
VOL.  VI.  —  42 
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another;  but  the  acts  are  to  be  done  by  the  young  lady  alone.  The 
one  is  ancillary  to  the  other;  they  are  co-equal  and  co-existent, 
and  operate  together,  and  not  in  opposition.  She  says,  "  I  will  sing 
for  three  months  at  your  theatre,  and  during  that  time  I  will  not 
sinir  for  any  one  else."  In  fact,  it  is  one  contract,  and  according 
to  all  sound  and  judicious  construction,  and  accoidin^ij;  to  the  true 
spirit  and  essence  of  men's  acts,  an  agreement  to  perform  for  three 
months  at  one  theatre  must  necessarily  exclude  the  right  to  per- 
form at  the  same  time  at  another.  It  appears  that  according  to 
the  lady's  capacity  and  physical  powers,  she  was  by  the  exertion  of 
her  abilities  to  aid  the  theatre  to  which  she  attached  herself;  and 
if  there  was  no  such  stipulation  not  to  perform  at  another  theatre 
she  would  have  broken  the  spirit  and  true  meaning  of  the  contract 
by  entering  into  this  other  contract.  Let  us  see  for  a  moment 
what  is  the  principle  of  the  jurisdiction  of  the  Court.  That  prin- 
ciple is  to  bind  men's  consciences  to  a  fair  and  liberal  performance 
of  their  agreements.  I  have  always  thought  you  may  attribute  a 
great  deal  of  the  right  feeling  and  fair  dealing  that  exists  between 
Englishmen  to  the  exercise  of  this  jurisdiction.  Men  are  not  suf- 
fered by  the  law  of  this  country  to  depart  from  their  contracts  at 
their  pleasure.  It  does  not  leave  the  party  with  whom  the  con- 
tract has  been  broken  to  the  mere  chance  of  what  a  jury  may  give 
in  the  shape  of  damages,  but  it  enforces,  where  it  can,  the  literal 
performance  of  the  contract ;  and  this  I  believe  has  mainly  tended 
to  produce  the  good  faith  that  exists  to  a  greater  extent  in  this 
country  than  in  many  others.  Although  the  jurisdiction  of  the 
Court  is  not  to  be  extended,  a  Judge  would  desert  his  duty  if  he  did 
not  act  up  to  the  rule  which  his  predecessors  have  laid  down  as  the 
proper  exercise  of  a  most  valuable  and  wholesome  jurisdiction. 
Where  is  the  mischief  in  this  case  of  exercising  that  jurisdiction  ?  It 
is  objected  that  if  I  refuse  this  application  I  exclude  this  lady  from 
performing  at  Covent  Garden,  when  I  cannot  compel  her  to  perform 
at  the  Queen's  Theatre.  I  cannot  compel  her  to  perform,  of  course  ; 
that  is  a  jurisdiction  that  the  Court  does  not  possess,  and  it  is  very 
proper  that  it  should  not  possess  that  jurisdiction  ;  but  what  cause 
of  complaint  is  it  that  I  should  prevent  her  from  doing  an  act 
which  may  compel  her  to  do  what  she  ought  to  do  ?  —  though  that 
is  not  the  object  the  Court  has  in  view ;  for  the  Court  cannot  indi- 
rectly do  a  thing,  and  I  disclaim  doing  a  thing  indirectly  which  I 
cannot  do  directly.     In  my  opinion  this  is  a  proper  case  for  inter- 
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ference,  and,  though  I  cannot  compel  the  execution  of  the  whole 
of  the  contract,  I  leave  nothing  unaccompli.shed  by  my  order  which 
I  hold  it  is  in  the  power  of  the  Court  to  accomplish.  She  will  be 
committed  to  prison  by  this  Court  if  she  does  any  act  in  breach  of 
tliis  injunction  ;  and  it  will  have  this  effect :  by  preventing  her 
from  doing  the  act  there  will  be  no  case,  in  an  action  by  Mr.  Lum- 
ley against  her,  for  such  an  amount  of  vindictive  damages  as  a 
jury  might  probably  be  disposed  to  give,  if  she  exercised  her 
talents  in  the  rival  theatre.  It  appears  to  me  that,  in  granting 
the  injunctioji,  I  shall  do  notliing  contrary  to  the  settled  rule  of 
the  Court,  but  merely  carry  out,  as  far  as  I  can,  the  whole  power 
of  the  Court  on  one  subject,  which  fortunately  has  a  bearing  upon 
another  subject  which  I  cannot  directly  touch. 

This  case  has  been  elaborately  argued  upon  the  authorities.  I 
bow  to  the  authorities.  I  mean  to  execute  the  authorities ;  I  am 
giving  no  authoritative  decision  from  myself;  I  mean  to  follow  the 
current  of  authority  of  my  predecessors  ;  to  weigh  their  opniions 
where  there  is  a  difference  of  opinion  between  the  Judges  that 
have  preceded  me,  calmly  and  patiently  to  consider  them,  and  to 
arrive  at  the  best  conclusion  I  can  as  to  the  meaning  to  be  drawn 
from  the  various  expressions  whicli  T  find  in  those  decisions.  Witli 
respect  to  the  case  of  Morris  v.  Caiman,  it  was  said  that  Lord  El  don 
had  decided  that  case  as  a  case  of  partnership,  but  he  did  not  exclu- 
sively decide  it  as  a  case  of  partnership  ;  and  I  have  come  to  a  clear 
conclusion  that  Lord  Eldon  would  have  granted  the  injunction  in 
that  case,  though  it  had  not  been  a  case  of  quasi-partnership.  The 
case  of  Clark  v.  Price  does  not  apply,  for  there  was  no  negative 
stipulation,  and  therefore  Lord  Eldon  very  prop)erly  re- 
fused an  injunction.  *  As  to  the  case  of  Kemhle  v.  Kean,  [*  903] 
decided  by  Sir  L.  Shadwell  (of  whom  I  wish  it  to  be  un- 
derstood that  T  speak  with  the  highest  respect),  I  shoul  i  have  come 
to  a  different  conclusion  ;  for  there  was  in  that  case  a  negative  cov- 
enant. My  apprehension  is  that  the  case  of  Kemhle  v.  Kean  was 
wrongly  decided,  and  could  not  be  maintained.  That  learned  Judge 
followed  that  decision  up  in  Kinihcrlnj  v.  Jennings;  1)ut  witli 
great  submission,  it  appears  to  me  that  the  whole  of  the  autliority 
of  Vice-Chancellor  Shadwell  is  removed  by  himself,  and  T  tliink 
the  case  of  Rolfe  v.  Rolfe  displaces  the  entire  of  Iiis  authority  \\\nA\ 
this  question.  In  the  case  whicli  has  been  referred  to,  Hooper  v. 
Brodrick,  though  the  Court  would  not  enforce  the  atiirmative  cov- 
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eiiant,  yet  it  would  have  restrained  the  defendant  from  breach  of 
the  negative  covenant.  This  case  is  directly  against  the  appellants. 
In  Smith  v.  Fromont,  there  was  no  negative  covenant,  and  conse- 
(|uently  it  does  not  bear  upon  this  question.  An  observation  has  been 
made  u]»on  an  opinion  of  my  own  in  Ireland,  Uervais  v.  EdvmrOa, 
and  1  abide  by  that  opinion.  There  the  whole  case  was  properly  a 
case  of  specific  performance ;  but,  from  the  nature  of  the  contract 
itself  there  was  a  portion  that  could  not  be  executed.  It  is  said 
that  in  Hills  v.  Croll,  Lord  Lyndhukst  refused  to  enforce  by  in- 
junction a  negative  contract.  But  I  find  in  that  case,  that  while 
A.  was  to  supply  B.  with  certain  acids,  and  B.  was  not  to  get  the 
acids  anywhere  else,  there  was  no  power  to  compel  A.  to  supply  B. 
with  the  acids  ;  and  therefore  B.'s  manufacture  might  be  paralyzed 
and  he  might  be  ruined  if  A.  did -not  supply  him  ;  therefore  Lord 
Lyndhukst  said,  I  cannot  interfere.  It  is  supposed  that  Lord 
Lyndhukst  improperly  applied  there  the  rule  that  was  properly 
applied  in  Gervais  v.  Edivards ;  but  he  did  not  improperly  apply 
it;  as  he  could  not  enforce  an  affirmative  covenant  with  respect  to 
one  part,  he  would  not  enforce  a  negative  covenant  as  to  the  other, 
for  by  doing  so  he  might  ruin  the  man.  With  respect  to  the  case 
of  Dii'trichsen  v.  Cahhurn,  1  wholly  deny  that  it  was  a  case  of  part- 
nership; it  was  strictly  a  case  of  principal  and  agent,  and  it  was 
only  because  there  was  that  negative  contract  that  the  Court  gave 
effect  to  it. 

The  clear  result  from  all  those  cases  in  my  mind  is,  that  the 
point  of  law  has  been  properly  decided  in  the  Court  below,  and 
that  I  must,  as  regards  that  point,  affirm  the  decision. 

The  LoED  Chancellor  then  went  into  certain  points  upon  the 
merits  of  the  case,  and  refused  the  motion  with  costs. 

ENGLISH  NOTES. 

The  rule  that  a  Court  of  equity  will  not  order  specific  performance  of 
a  contract  unless  it  can  execute  the  whole  contract  on  both  sides  has 
been  laid  down  and  acted  upon  in  man\-  cases  decided  prior  to  and  after 
the  principal  case  of  Gei'vais  v.  Edicards.  In  this  note  it  will  be  suffi- 
cient to  refer  to  the  subsequent  cases.  In  Sfochen  v.  JFedderhnni 
(1857),  3  K.  &  J.  393;  26  L.  J.  Ch.  713.  the  defendants  entered  into 
an  agreement  with  the  ])]aintiff  to  form  a  joint  stock  company  for  the 
purpose  of  working  the  ])laintiff's  patent,  and  the  plaintiff  agreed  to 
devote  his  whole  time  to  the  interests  of  the  company  and  the  improve- 
ment of  the  patent.      It  was  held  that  a  bill  for  specific  performance 
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ciAild  not  be  sustained,  as  the  Court  could  not  liave  enforced  his  stipu- 
lations against  the  plaintiff;  and  further,  because  the  Court  could  not 
execute  the  contract  by  ordering  the  execution  of  a  deed,  —  the  agree- 
ment being  to  do  certain  acts  and  not  to  enter  into  covenants  to  do 
them.  In  Ogden  v.  Fossick  (1862),  32  L.  J.  Ch.  73,  the  defendant 
agreed  to  grant  to  the  plaintiff  a  lease  of  a  wharf  and  premises; 
for  t\vent3'-one  years,  and  the  plaintiff  agreed  to  employ  the  defendant 
us  a  manager  at  the  wharf.  The  employment  was  to  be  co-extensive 
with  the  teuanc3%  Specific  performance  of  the  agreement  for  lease  was 
refused.  So  also  in  Downs  v.  Collins  (184:8),  6  Hare,  418,  inability 
to  order  continuance  of  a  partnership  for  the  residue  of  an  agreed  term 
of  twenty-one  years  was  held  to  be  a  reason  for  refusing  specific  per- 
formance of  the  partnership  articles.  In  South  Wales  liailicay  Co.  v. 
Wythes  (1857),  5  DeG.  M.  &  G.  880,  inability  to  decree  performance 
of  a  contract  for  constructing  a  railway  line  was  held  a  reason  for  re- 
fusing to  order  execution  of  a  bond  to  secure  the  performance.  In 
Nickels  v,  Hancock  (1859),  7  De  G.  ^I.  &  G.  300,  excess  of  authority 
in  part  of  the  award  was  held  to  bar  specific  performance  of  the  rest 
of  it.  In  Scott  V.  Funjment  (1868),  L.  E.,  7  Eq.  112,  38  L.  J.  Ch. 
48,  the  Court  refused  to  order  specific  performance  of  a  contract  to 
enter  into  a  partnership.  In  The  Merchants'  Trading  Company  v. 
Jl'inner  (1871),  L.  E,.,  12  Eq.  18;  40  L.  J.  Ch.  515,  inability  to  com- 
pel a  shipbuilder  to  alter  a  ship  was  held  a  reason  for  refusing  to  order 
specific  performance  of  the  covenant  that  the  owners  might  re-enter 
and  make  the  alterations  themselves. 

This  rule  is,  however,  subject  to  exceptions,  one  of  which  is  fur- 
nished by  the  principal  case  of  Liimley  v.  Wagner.  These  exceptions 
are :  — 

First,  where  the  contract  is  divisible,  inability  to  order  performance 
of  one  or  more  parts  will  not  deter  the  Court  from  ordering  jx-rform- 
ance  of  the  rest.  For  instance,  if  at  an  auction  A.  Imys  several  plots  of 
land,  the  inability  of  the  vendor  to  make  out  a  good  title  to  one  plot 
will  not  prevent  him  from  enforcing  specific  performance  as  to  the 
other  plots;  Lea-is  v.  (hiest  (1826),  1  Russ.  325.  Seras  if  all  the 
plots  were  bought  at  a  single  price,  or  if  the  separate  contracts  were 
treated  by  the  parties  as  one  contract,  Dalhy  v.  Fallen  (1829),  3  Sim. 
29;  Cass  v.  Strodes  (1833),  2  My.  &  K.  722;  Dykes  v.  Blake  (]83,S). 
4  Bing.  N.  C.  463.  Similarlj'  where  the  parties  stipulate  for  piecenifal 
performance,  specific  performance  of  one  part  will  be  decreed;  Jl'il- 
kinson  v.  Clements  (1873),  L.  R.,  8  Ch.  96;  42  L.  J.  Cli.  38:  and  tliis 
although  the  contract  as  to  the  other  parts  may  be  illegal;  Odessa 
Tramways  Company  x.  Mendell  (1873),  L.  R.,  8  Ch.  235.  So  also 
where  two  contracts  entered   into  at  tin-  same   time  and  between   the 
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samo  ])arties  are  independent  of  each  otlier,  specific  performance  of  one 
may  be  decreed;  Croome  v.  Lcdianl  (1833),  2  My.  &  K.  251;  3  L.  J. 
(N.  S.)  Ch.  98;   Green  v.  Low  (1856),  22  Beav.  625. 

Secondly,  wliere  the  contract  has  been  wholly  or  partly  executed  on 
one  side,  the  Court  will  decree  specific  performance  against  the  other 
party.  For  instance,  where  a  railway  company  in  consideration  of  cdu- 
veyance  of  some  lands  agreed  to  construct  a  road,  to  contribute  towards 
its  maintenance,  and  to  construct  and  maintain  a  wharf;  and  the  lands 
were  conveyed  to  the  company,  the  Court  ordered  the  specific  perform- 
ance of  the  agreement  against  the  company;  Wilson  y.  The  Ftiniesa 
RaUway  Co.  (1870),  L.  R.,  9  Eq.  28;  39  L.  J.  Ch.  19.  On  the  same 
principle  the  Court  has  ordered  specific  performance  of  covenants  in 
executed  contracts,  such  as  leases;  liighy  v.  Great  Western  Rulhi-inj 
Co.  (1847),  2  Phil.  44,  distinguishing  Gerrais  v.  Edwards. 

Thirdly,  where  the  contract  is  to  do  a  thing  and  to  execute  a  deed 
for  that  purpose,  a  deed  will  be  ordered  to  be  executed  though  the  acts 
to  be  done  be  future  and  continuous.  A  railway  companj^  offered  sfiuic 
of  its  lands  to  the  plaintiff,  one  of  the  terms  being  that  the  plaiiititf 
should  use  the  defendants'  railway  "whenever  reasonably  jiracticable. 
and  for  the  longest  distance  it  is  reasonably  capable  of  use."  The  offer 
was  accepted,  and  the  land  was  put  to  various  uses  by  the  plaintiff. 
TuKNER,  L.  J.,  on  appeal  affirmed  the  judgment  of  Lord  Romillv. 
M.  R.,  ordering  the  execution  bj'  the  railway  company  of  a  deed  ci  n- 
taining  the  terms  of  the  agreement.  Wilson  v.  West  Hartlepnol  Hur- 
boKrand  RaiUnnj  Co.  (1864),  34  l!eav.  87;  2  De  G.  J.  &  S.  475;  34 
L.  J.  Ch.  241. 

Fourthly,  where  a  part  cannot  be  performed  through  default  of  the 
defendant,  he  will  nevertheless  be  ordered  to  perform  the  remainder; 
Great  Western  Railway  Co.  \.  Birmiiigliam  and  Oxford  Junction  Rail- 
way Co.  (1847),  2  Ph.  597;  Jones  v.  Erans  (1848),  17  L.  J.  Ch.  409; 
Soames  v.  Edge  (1860),  Johns.  669;  Norris  v.  Jackson  (1861),  1  J.  <.K: 
H.  319;  Barnes  v.  Wood  (1869),  L.  R.,  8  Eq.  424;  38  L.  J.  Ch.  683; 
Hooper  v.  Smart  (1874),  L.  R.,  18  Eq.  683;  Horrocks  v.  Rigby  (187S). 
9  Ch.  D.  180,  47  L.  J.  Ch.  800. 

Fifthly,  as  in  the  principal  case  of  Lumley  v.  Wagner,  where  tlie 
contract  contains  positive  terms  which  are  not  proper  subjects  of  specific 
performance,  and  contains  either  expressly  or  by  implication  stijiula- 
tions  a  breach  of  which  can  be  properly  prevented  by  injunction.  In 
De  Mattos  v.  Gibson  (1858),  4  De  G.  &  J.  416,  28  L.  J.  Ch.  165,  a  ship- 
ow^ner  (A.)  by  charter-party  contracted  with  the  plaintiff  to  carry  for 
him  a  cargo  from  Newcastle  to  Suez.  A.  then  mortgaged  the  ship  to 
the  defendant,  who  had  notice  of  the  charter-party.  The  defendants 
were  about  to  exercise  their  power  of  sale  when  the  plaintiff  filed  a  hill 
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for  the  specific  perforniaiice  of  tlie  charter-party,  and  moved  for  an  in- 
junction to  re.strain  the  defendant  from  interfering  with  tlie  voyage.  It 
was  held  that  the  }»laintitf  was  entitled  to  an  injunction  to  restrain  the 
mortgagee  from  exercising  his  power  of  sale  and  from  interfering  witli 
the  ship  on  her  voj^age.  Lord  Chelmsford  in  affirming  the  judgment 
of  the  Lords  Justices  said  that  "although  a  Court  of  equity  cannot 
compel  a  specific  performance  of  '  a  charter-party,'  yet  that  it  will  re- 
strain the  employment  of  the  vessel  in  a  different  manner,  whethi-r 
such  employment  is  expressly  or  impliedly  forbidden  according  to  the 
principle  so  fully  expressed  in  the  case  of  Lumley  v.  Wagner.''''  This 
case  was  followed  in  Sevln  v.  Deslandes  (1861),  30  L.  J.  (.h.  457,  and  in 
Le  Blanch  v.  Grainger  (1866),  35  Beav.  187.  In  Brett  v.  East  lndi((, 
&c.  Sli'qjplng  Co.  (1865),  2  H.  &  M.  404,  it  was  laid  down  that  when- 
ever the  principal  portion  of  an  agreement  is  incapable  of  specific  per- 
formance by  the  Court,  and  it  appears  that  the  entire  agreement  has 
been  broken,  no  relief  will  be  granted  in  respect  of  a  negative  clause 
therein  contained,  which  is  purely  incidental  to  the  general  relief 
sought;  although  such  clause  might  have  been  enforced  had  it  stood 
alone,  or  had  the  agreement  been  in  other  respects  still  subsisting  and 
undisputed.  In  Wolverliainpton  and  Wahall  Railivag  Co.  v.  London 
and  North-Western  Bdihcaij  Co.  (1873),  L.  E.,  16  Eq.  433,  43  L.  J. 
Ch.  131,  there  was  an  agreement  sanctioned  by  an  Act  of  Parliament, 
whereby  the  plaintiff  company  agreed  to  construct  a  line  of  railway,  and 
the  defendant  company  agreed  to  work  it,  to  develop  the  local  traffic, 
and  to  carry  over  it  certain  traffic  particularly  specified.  All  differ- 
ences were  to  be  determined  by  a  standing  arbitrator  nominated  an- 
nually, or  by  the  Board  of  Trade,  on  the  application  of  either  company. 
The  plaintiff  company  constructed  the  line  and  the  defendant  comjtany 
entered  into  possession  thereof,  but  carried  a  large  ])rop<)rtion  of  trafiie 
which  ought  to  have  passed  over  the  plaintiffs'  line  by  other  lines  be- 
longing to  the  defendant  company,  and  a  bill  was  filed  to  restrain  tlie 
defendant  company  from  so  doing.  The  injunction  was  granted.  In 
delivering  judgment.  Lord  Selborne  criticised  the  principal  case  of 
Lumley  v.  Wagner,  and  said  (L.  E.,  16  Eq.  440):  *' It  was  .souglit  in 
that  case  to  enlarge  the  jurisdiction  on  a  highly  artificial  and  technical 
ground,  and  to  extend  it  to  an  ordinary  case  of  hiring  and  service,  which 
is  not  properly  a  case  of  specific  performance:  the  technical  distinction 
being  made,  that  if  you  find  the  w-ord  'not '  in  an  agreement  —  •  I  will 
not  do  a  thing'  —  as  well  as  the  words  'I  will,'  even  althougli  tlie 
negative  term  might  have  been  implied  from  the  positive,  yit  tlic 
Court,  refusing  to  act  on  an  imi)lication  of  the  negative,  will  acr 
on  the  expression  of  it.  I  can  only  s;iy  tliat  1  slmuld  think  it  was 
the  safer  and  the  better  rule,  if  it  should  eventually  In-  adopted  by  tliis 
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Cdurt,  to  look  in  all  such  ca.ses  to  the  substance  and  not  to  the  form. 
Jf  the  substance  oi  the  agreement  is  such  that  it  would  be  violated  l)_v 
<loing  the  thing  sought  to  be  prevented,  then  the  question  will  arise 
whether  this  is  the  Court  to  come  to  for  a  remedy.  If  it  is,  I  cannot 
til  ink  that  ought  to  depend  on  the  use  of  a  negative  rather  than  an 
uthrmative  form  of  expression.  If,  on  the  other  hand,  the  substance  of 
the  thing  is  such  that  the  remedy  ought  to  be  sought  elsewhere,  then  I 
do  not  think  that  the  forum  ought  to  be  changed  by  the  use  of  a  negative 
rather  than  an  attirmative."  In  FothertjUl  v.  Rowland  (1873),  L.  K., 
17  Eq.  132,  43  L.  J.  Ch.  252,  the  Court  refused  to  restrain  by  injunc- 
tion the  lessee  of  a  colliery  from  selling  it,  at  the  instance  of  a  person 
to  whom  the  lessee  had  promised  to  sell  all  the  coals  in  the  colliery  for 
live  years.  In  Jones  v.  North  (1875),  L.  R.,  19  Eq.  426,  44  L.  J.  Ch. 
388,  a  person  who  had  contracted  with  the  plaintiff  not  to  send  in  a 
tender  invited  by  a  corporation,  and  not  to  comj^ete  with  him  in  supply- 
ing goods  to  the  corporation  for  one  year,  sent  in  a  tender  which  was 
accepted.  It  was  held  that  the  agreement  was  not  void,  and  that  the 
plaintiff  could  restrain  its  breach  b}-  injunction.  In  Donnell  v.  Ben- 
nett (1886),  22  Ch.  D.  835,  52  L.^  J.  Ch.  414,  where  these  cases  are 
reviewed,  there  was  a  contract  for  the  sale  of  chattels  to  the  plaintiff, 
which  contained  an  express  negative  stipulation  not  to  sell  them  to  any 
other  manufacturer.  An  injunction  to  restrain  the  breach  of  this  nega- 
tive stipulation  was  granted,  though  s])ecitic  performance  of  the  contract 
could  not  have  been  decreed.  It  was  also  said  that  the  mere  use  of  the 
word  "  not  "  will  not  necessarily  found  a  jurisdiction  for  injunction  in 
such  cases.  In  Whitu-ood  Chemical  Co.  v.  Hardvian  (1891),  2  Ch. 
416;  60  L.  J.  Ch.  428;  64  L.  T.  716;  39  W.  R.  433,  the  defendant 
agreed  to  become  manager  of  the  plaintiff  comj)any's  works  for  a  certain 
period,  and  during  that  period  to  give  the  whole  of  his  time  to  the  com- 
])any's  business.  The  defendant  having  engaged  himself  to  act  as  direc- 
tor of  a  rival  company,  it  was  held  by  Ltndley,  L.  J.  and  Kay,  L.  J., 
reversing  the  decision  of  Kekewich,  J.,  that  the  Court  should  not 
grant  an  injunction,  which  would  be  the  same  thing  as  ordering  specific 
performance  of  a  personal  service  of  an  ordinary  kind. 

In  the  later  case  of  Dai'ls  v.  Foreman  (1894),  1894.  3  Ch.  654,  64 
I^.  J.  Ch.  187,  43  W.  R.  168,  where  an  agreement  for  the  employment 
of  manager  of  a  business  contained  a  clause  providing  that  the  em- 
ployer would  not,  except  in  cases  such  as  misconduct,  require  the  mana- 
ger to  leave  his  employment,  it  was  held  by  Kekewich,  J.,  that  Lumleij 
V.  Wagner  ought  not  to  apply  to  an  agreement  which  though  negative 
in  form  is  affirmative  in  substance;  and  he  refused  to  grant  an  injunc- 
tion to  restrain  the  employer  from  acting  on  a  notice  purporting  to 
dismiss  the  manager. 
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AMERICAN  NOTES. 

The  second  principal  case  is  cited  in  Lawson  on  Contracts,  §  478,  and  in 
Pomeroy  Equity  Jurisprudence,  p.  2070.     See  note,  71  Am.  Dec.  750. 

Specific  performance  of  contracts  for  personal  service  will  not  be  enforced. 
William  Royers  Manuf.  Co.  v.  Rogeis,  58  Connecticut,  356 ;  18  Am.  St.  Rep. 
278;  7  Lawyers' Hep.  Annotated,  779  ;  {citmg  Lu ml ey  v.  Wa^jner);  McCarV-r 
V.  Armstron//,  32  South  Carolina,  203  ;  8  Lawyers'  Rep.  Annotated,  625  ;  Maplt- 
snn  V.  Del  Puente,  13  Abbott  New  Cases  (Xew  York),  1-44  (singer) ;  South, 
Src.  R.  Co.  V.  Highland,  t^c.  R.  Co., 98  Alabama,  400 ;  39  Am.  St.  Rep.  74  ;  Clark'.i 
Case,  1  Blackford  (Indiana),  122  ;  12  Am.  Dec.  213  (free  negro  woman  bind- 
ing herself  to  apprenticeship).  But  where  the  services  are  of  special  and 
extraordinary  value,  injunction  may  issue  against  the  rendition  of  the  services 
for  others.  Metropolitan  Ex.  Co.  v.  Eicin(j,  42  Federal  Reporter,  198 ;  7  Law- 
yers' Rep.  Annotated,  381  (base-ball  player)  ;  Cart  v.  Lassanl.  18  Oregon,  221  ; 
17  Am.  St.  Rep.  726;  6  Lawj'ers'  Rej^.  Annotated,  653  (acrobat)  ;  Marble  Co. 
V.  Ripley,  10  Wallace  (U.  S.  Supr.  Ct.),  358 ;  Richardson  v.  Peacock,  26  New 
Jersey  Equity,  40 ;  Frank  v.  Brunnerman,  8  West  Vu-gjnia,  462  ;  Parker  v. 
Garrison,  61  Illinois,  250  ;  Port  Clinton  R.  Co.  v.  Cleveland,  ^~c.  R.  Co.,  13  Ohio 
State,  550  ;  Publishing  Co.  v.  Teleg.  Co.,  83  Alabama,  498  ;  3  Am.  St.  Rep.  758, 
citing  Lumley  v.  Wagner. 

"  The  Courts  in  this  country  and  in  England  formerly  held  that  they  could 
not  negatively  enforce  the  specific  performance  of  such  contracts  by  means  of 
an  injunction  restraining  their  violation."  Citing  Rutland  Marble  Co.  v. 
Ripley,  10  Wallace  (U.  S.  Supr.  Ct.),  340;  Burton  v.  Marshall,  4  Gill  (i>Liry- 
land),  487  ;  45  Am.  Dec.  171.  "  The  Courts  in  both  countries  have  however 
receded  somewhat  from  the  latter  conclusion,  and  it  is  now  held  that  where  a 
contract  stipulates  for  special,  imiqiie,  or  extraordinary  personal  services  or 
acts,  or  where  the  services  to  be  rendered  are  purely  intellectual,  or  are  pecu- 
liar and  individual  in  their  character,  the  Court  will  grant  an  injunction  in 
aid  of  a  specific  performance.  The  reason  seems  to  be  that  services  of  the 
former  class  are  of  such  a  nature  as  to  preclude  the  possibility  of  giving  the 
injured  party  adequate  compensation  in  damages,  while  the  loss  of  services  of 
the  latter  class  can  l)e  adequately  compensated  by  an  action  for  damages." 
William  Rogers  M.  Co.  v.  Rogers,  supra,  citing  Bank  v.  Fresno,  Spc.  Co.,  53 
California,  201. 

In  Publishing  Co.  v.  Teleg.  Co.,  supra,  the  Court  said  that  "  the  American 
Courts  have  generally  been  disposed  to  follow  the  rule  declared  in  Kemhle  v. 
Kean,  6  Sim.  333,  and  as  said  by  ^Ir.  Pomeroy.  they  liave  exhiliited  a  strange 
disinclination  to  adopt  the  modern  English  rule  declared  in  Luwleyv.  Wagmr. 
.  .  .  The  American  cases  are  however  divided  on  this  subject,  with  a  nunu'rical 
weight  of  authority  perhaps  against  the  later  English  rule,  but  as  we  apprehend, 
with  a  disposition  recently  to  fall  into  line  with  the  more  reasonable  doctrine 
of  Lumley  v.  Wagner."     Yevy  decidedly  so,  Iho  present  writer  believes. 

In  Metropolitan  Ex.  Co.  v.  Firing.  sup7-a  (the  base-ball  case),  the  Court  said  : 
"The  doctrine  is  now  generally  recognized  that  while  a  Court  of  Equity  will 
not  ordinarily  attempt  to  enforce  contracts  which  cannot  be  carried  out  by 
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the  machinery  of  a  Court,  like  that  involved  iu  the  present  ca^se,  it  may  never- 
theless ,  practically  accomplish  the  same  end  by  enjoining  the  breach  of  a 
negative  promise,  and  this  power  will  be  exercised  whenever  the  contract  is 
one  of  whicli  the  Court  would  direct  specific  performance  if  it  could  practi- 
cally compel  its  observance  by  the  party  refusing  to  perform,  through  a  decree 
for  specific  performance." 

In  the  acrobat  case,  Cort  v.  Lassard,  supra,  the  Covirt  cited  Lumley  v. 
Wagner,  and  held  "  that  its  doctrine  should  be  applied  even  where  the  contract 
contained  no  negative  promise,  but  that  an  injunction  should  not  issue  in  this 
case  because  the  performances  were  not  shown  to  be  extraordinary  or  unique, 
but  only  those  of  the  ordinary  acrobat."  The  Court  observe :  "  As  a  result  of 
these  English  authorities,  while  conceding  that  specific  performance  of  such 
contracts  could  not  be  enforced,  the  jm-isdiction  is  established  that  relief  may 
be  gi-anted  on  a  contract  for  such  services,  even  though  it  contains  no  negative 
clause,  upon  the  ground  that  a  contract  to  act  or  play  at  a  particular  place  for 
a  specified  time  necessarily  implies  a  prohiliition  against  performing  at  any 
other  place  dm-ing  that  i)eriod.  The  American  Courts,  while  they  recognize 
the  existence  of  the  jurisdiction,  have  exhibited  much  hesitancy  in  applying 
it  to  such  enlarged  uses.  Until  Dalt/  v.  Smilh,  49  Howard  Practice  (New^  York), 
150,  was  decided,  the  doctrine  of  Lumley  v.  Wagner,  1  De  Gex,  M.  &  G.  60-i, 
was  either  entirely  rejected  or  only  partially  accepted.  ...  In  that  case  (Daly 
V.  Smith),  the  authorities  are  carefully  discriminated,  and  the  injunction  was 
granted  restraining  an  actress  from  violating  her  agreement  to  play  at  the 
plaintiff's  theatre  for  a  stated  period,  and  the  case  is  on  all  fours  with  Lumley 
V.  Wagner.''  The  same  doctrine  was  held  in  Butler  v.  Gallette,  21  Howard 
Practice  (Xew^  York),  16.5,  the  case  of  a  dancer. 

In  Burton  v.  Marshall,  A.  D.  1816.  supra,  it  was  held  (citing  Kemhle  v.  Kean), 
that  injunction  would  not  lie  to  restrain  an  actor  from  performing  at  another 
theatre,  w'here  there  are  no  negative  stipulations  in  the  contract.  But  in  the 
subsequent  case  of  Hahn  v.  Concordia  Society,  42  Maryland.  463.  where  the 
contract  contained  negative  stipulations  and  provided  a  forfeiture  of  8200  for 
breach,  an  injunction  issued. 

In  DeRivafnoliy.  Corsetti,  4  Paige  Chancery  (New  York).  264  ;  2.5  Am.  Dec. 
532,  Chancellor  Walworth  denied  a  writ  of  ne  exeat  against  an  Italian  opera 
singer,  on  a  bill  quia  timet  that  the  singer  was  about  to  break  his  contract  and 
leave  the  country,  and  condescended  to  a  good  deal  of  humour  and  to  a  mock 
adherence  to  the  old  adage,  that  "  a  bird  that  can  sing,  and  will  not  sing,  must 
be  made  to  sing."  (In  answer  to  which  counsel  should  have  cited  the  other 
old  adage  that  "  although  you  can  lead  a  horse  to  the  water  you  cannot  make 
him  drink."  .  .  .) 

In  Prospect  Park.  ^c.  R.  Co.  v.  Couey  Island.  cVc.  R.  Co..  144  New  York, 
1.52  ;  26  Lawyers'  Rep.  Annotated,  610,  it  was  held  that  specific  performance 
of  a  contract  to  run  street-cars  for  a  series  of  years  over  a  track  of  another 
company  to  a  depot,  will  not  be  denied  on  the  ground  that  it  requires  the 
exei-cise  of  skill  and  judgment  and  continuous  series  of  acts.  The  Court 
observed :  "  As  a  final  point,  the  learned  counsel  for  the  defendant  insists  that 
equity  will  not  enforce  the  specific  performance  of  a  contract  having  some 
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years  to  run,  which  reciuires  tlie  exercise  of  skill  and  judgineiit,  and  a  con- 
tinuous series  of  acts.     While  there  is  some  conflict  in  the  cases,  and  all  are 
not  to  be  reconciled,  yet  the  great  weight  of  authority  permits  specific  i)er- 
formance  in  the  case  at  bar.     Tlie    pecial  term  enjoined  the  defendant  from 
operating  any  of  its  cars  unless  it  performs  its  contract  with  the  plaintiff. 
The  provisions  of  this  contract  are  neither  complicated  nor  difficult,  and  are 
such  as  a  Court  of  equity  can  enforce  in  its  discretion.     A  few  of  the  cases 
may  be  referred  to,  as  illustratiug  the  power  vested  in  a  Comi  of  e([uity  to 
compel  the  specific  performance  of  contracts  similar  to  the  one  at  bar.     In 
Storerv.  Great  Western  R.  Co.,  2  Younge  &  C.  Ch.  Cas.  48,  the  Court  com- 
pelled the  defendant  to  construct  and  forever  maintain  an  archway  and  its 
approaches.    The  Court  said  there  was  no  difficulty  in  enforcing  such  a  decree. 
In  Wilson  v.  Fvrness  R.  Co.,  L.  R.,  9  Eq.  28,  the  defendant  was  compelled  to 
erect  and  maintain  a  whaif.     See  also  Greene  v.  West   Cheshire  R.  Co.,  L.  R., 
13  P:q.  44.     In  Wolverhampton  §•  W.  R.  Co.  v.  London  ^-  N.  W.  R.  Co.,  L.  R., 
16  Eq.  433,  the  agreement  between  the  two  companies  was  that  the  defendant 
should  work  the  plaintiff's  line,  and  during  the  continuance  of  the  agreement, 
develop  and  accommodate  the  local  and  through  trade  thereof,  and  carry  over 
it  certain  specific  traffic.     The  bill  was  filed  to  restrain  the  defendant  from 
carrying  a  portion  of  the  traffic  which  ought  to  have  passed  over  the  plaintiff's 
line  by  other  lines  of  the  defendant.     Tlie  point  was  made  that  the  Court 
could  not  undertake  to  enforce  specific  performance,  because  it  would  i-equire 
a  series  of  orders  and  a  general  superintendence  to  enforce  the  performance, 
wliich  could  not  conveniently  be  administered  by  a  Court  of  justice.     The 
injunction  issued,  and  Lord  Selbokxe  said  (p.  438)  :  '  With  regard  to  the 
argument  that  upon  the  principles  applicable  to  specific  perfornumce,  no  relief 
can  be  granted,  I  cannot  help  observing  that  there  is  some  fallacy  and  am- 
biguity in  the  way  in  which,  in  cases  of  this  character,  those  words  '•  specific 
performance"  are   used.  .  .  .  The  common  expression,  as  applied  to  suits 
known  by  that  name,  presupposes  an  executory,  as  distinct  from  an  executed 
agreement.  .  .  .  Confusion  has  sometimes  arisen  from  transferring  considera- 
tions applicable  to  suits  for  specific  pei-formance,  pro])erly  so  called,  to  ques- 
tions as  to  the  propriety  of  the  Court  requiring  something  or  other  to  be  done 
in  specie.  .  .  .  Ordinary  agreements  for  work  and   labour  to  be  performed, 
hiring  and  service,  and  things  of  that  sort,  out  of  which  most  of  the  cases 
have  arisen,  are  not,  in  the  proper  sense  of  the  word,  cases   for  "specific 
performance;"  in  othet   words,  the  nature  of  the  contract  is  not  one  which 
requires  the  performance  of  some  definite  act,  such  as  the  Com-f  is  in  the 
habit  of  requiring  to  be  performed  by  way  of  administering  superior  justice, 
rather  than  to  leave  the  parties  to  their  remedies  at  law.  .  .  .  The  question  is 
Avhether,  the  defendants  being  in  possession,  they  are  not  at  liberty  to  dejiart 
from  the  terms  on  which  it  was  stipulated  that  they  should  have  that  ]iosses- 
•sion.'  "  The  American  cases  are  equally  clear.    In  Lawrence  y.  Saratoga  Lake  R. 
Co.,  36  Hun,  467,  the  defendant  was,  among  other  things,  to  erect  a  dejiut  at 
which  all  trains  were  to  stop.  Specific  performance  was  decreed,  the  Court  hold- 
ing that  although  under  the  agreement  the  defendant  could  not  b(>  conqtelled 
to  run  trains  upon  its  road,  yet  it  might  properly  be  enjoined  from  running 
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any  regular  trains  wliich  did  not  stop  at  the  station.  The  objection  that  t}ie 
judgment  in  this  case  involves  continuous  acts,  and  the  constant  supervision 
of  the.  Court,  is  well  met  by  the  reasoning  in  Central  Trust  Co.  of  New  York 
v.  Wahash,  St.  L.  ^'  P.  R.  Co.,  -!9  Fed.  Rep.  540,  being  affirmed  as  Joy  v.  St. 
Louis,  loS  U.  S.  1,  47,  50,  where  Mr.  Justice  Blatchford  wrote  the  opinion. 

No.  65.  —  KNATCHBULL   v.   GRUEBER 

(1815-1817). 

RULE. 

Where  the  plaintiff  has  so  acted  as  to  have  deprived 
the  defendant  substantially  of  the  benefit  which  he  should 
have  obtained  under  the  contract,  specific  performance  will 
not  be  decreed. 

Knatchbull,  Bart.,  and  Others  v.  Grueber. 

1  Madd.  153-172,  3  Merivale,  124-147  (s.  c.  17  R.  R.  35). 

Contract.  —  Plaintiff  in  Default.  —  Specific  Performance  refused. 

On  a  bill  by  vendor  for  specific  performance  with  allowance  by  way  of  com- 
pensation for  a  part  of  the  estate  to  which  the  plaintiff  was  unable  to  make  a 
title,  the  Yice-Chancellor,  Sir  T.  Plumer,  refused  specific  performance  on 
the  ground  that  the  part  of  the  estate  to  which  the  plahitiff"  had  failed  to  make 
a  title,  though  relatively  small,  was  essential  to  the  enjoy meut  of  the  whole. 
The  Lord  Chancellor,  Lord  Eldox,  aflfirmod  the  decree  on  the  ground  that 
the  plaintiff,  having  turned  the  purchaser  out  of  the  possession  of  the  property 
which  he  had  taken  under  the  agreement,  had  abandoned  any  right  to  specific 
performance. 

[153]  This  was  a  bill  praying  for  the  specific  performance  of  a 
purchase  agreement ;  and  that  if  the  defendant  was  not 
bound  to  take  a  part  of  the  purchased  estate,  called  Cole  Nash, 
then  that  it  might  be  ascertained  how  much  ought  to  be  allowed 
the  defendant  by  way  of  deduction  out  of  the  purchase-money 
in  respect  of  such  premises,  and  allowed  him  accordingly. 

The  plaintiffs  being  seized  in  fee,  in  right  of  their  wives,  of  a 
mansion-house  and  premises,  called  Nash  Court,  situated  in  Kent, 
consisting  of  upwards  of  700  acres,  advertised  to  sell  the  same  in 
three  lots,  by  auction,  on  the  16th  October,  1811 ;  but  before  any 
sale,  the  plaintiffs  agreed,  by  private  contract,  to  sell  the  estate  to 
the  defendant  Grueber.  The  purchase  agreement  signed  by  the 
parties,  was  as  follows  :  — 
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"Agreement  made  the  lotli  Octcjber,  1811,  between  Sir  P>d\vard 
Knatchbull,  of  Mereham  Hatch,  Kent,  Bart,  and  Dame  Mary  his 
wife ;   Henry   Cursun,  of   Waterperry,  Oxfordshire,  Esquire,   and 
Bridges  his  wife ;  George  de  Billinghurst,  of  Bulstrode  Street,  Mid- 
dlesex, Esquire,  and  Ann  his  wife  ;  and  Henry  Michael  Goold,  of 
Hawkesworth  Hall,  Yorkshire,  and  Eleanor  his  wife,  of  the  one 
part ;   and  Stephen   Henry  Grueber,  of  Coleman   Street,  London, 
tea-dealer,  of  the  other  part,  as  follows  :  That  the  said  Sir  Edward 
Knatchbull  and  other  parties  of  tha  first  part  have  sold  by  private 
contract  to  the  said  S.  H.  Grueber,  for  £52,000,  and  the  said 
S.  H.  Grueber  hath  agreed  to  purchase  for  that  *  sum  the  [*  154] 
fee-simple  of  estates  of  the  late  Mr.  Hawkins,  advertised  to 
be  sold  by  auction  at  Feversham  on  the  16th  instant,  in  three  lots, 
including  the  timber  and  underwood,  free  from  all  incumbrances, 
except  the  quit  rents  and  reliefs,  the  land  tax,  the  existing  lease  of 
Stone  Stile  Farm,  and  to  the  other  incumbrances  set  forth  in  the 
printed  particulars   of  the   sale.     That  the   said   Stephen  Henry 
CJrueber  shall  pay  Mr.  John  Humphries,  of  14  Clement's  Inn,  Lon- 
don, the  agent  of  the  vendors,  on  the  execution  of  this  agreement, 
as  and  by  way  of  deposit  the  sum  of  .£5000  to  be  paid  to  tlie  ven- 
dors on  the  title  being  approved  of,  the  sum  of  X  12,300  to  the 
vendors   on  the   1st  day  of  February  next ;  the  further  sum  of 
X17,300  to  the  vendors  on  the  1st  day  of  August  next;  and  the 
sum  of  £17,400  being  the  remainder  of  the  said  sum  of  £52,000  on 
the  29th  day'of  September  next,  with  interest  upon  the  unpaid  instal- 
ments from  the  date  of  this  agreement,  until  paid,  after  the  rate  of 
£5  per  cent  per  annum.     That  Stephen  H.  Grueber  shall  have  im- 
mediate possession  of  the  mansion-house,  gardens,  and  back-orchard 
at  Nash;  and  also  of  the  wood-land  and  marsh-land  on  hand,  and 
shall  receive  the  rents  of  Stone  Stile  Farm,  and  of  the  farm  at 
Nash,  and  other  parts  of  the  estates,  which  are  let,  from  ]\Iichnel- 
mas    Day  last,  to  which  time  all  outgoings  shall  be  })aid  by  tlio 
vendors  ;  but  the  said  vendors  shall  retain  possession  of  the  title- 
deeds  until  the  above  consideration  money  and  interest  shall  l)e 
fully  paid  and  the  purchase  completed;  and  in  the  mean  time,  tlie 
unpaid  part  of  the  consideration  money  shall  stand  chargetl  and 
secured  upon  the  said  estate ;  that  taking  the  possession  and  re- 
ceipt of  the  rents  shall  not  be  considered  as  an  acceptance 
of  the  title;  but  the  said  S.  H.  Grueber  shall,  *  notwith-   [*  155] 
standing,  have  a  good  and  marketable  title  made  out  to 


670  CON  TK  ACT. 

No.  65.  —  KnatchbuU,  Bart.,  and  others  v.  Grueber,  1  Madd.  155,  156. 

him.  That  the  vendors  shall,  at  their  expense,  forthwith  furni>li 
to  the  said  S.  H.  Grueber  au  abstract  of  the  title  to  the  said  estates, 
and  make  out  a  good  and  marketable  title  to  the  same,  free  from  in- 
cumbrances as  aforesaid ;  and  this  agreement  shall,  on  or  before 
the  1st  day  of  February  next,  be  carried  into  execution  by  sucli 
conveyances  and  assurances  as  shall  be  advised  by  and  on  behalf 
of  the  said  S.  H.  Cirueber,  and  such  part  of  the  purchase-money  as 
shall  remain  unpaid  shall  be  secured  according  to  the  intent  of 
this  agreement,  in  such  manner  as  shall  be  advised  and  approved 
by  Charles  Butler,  of  Lincoln's  Inn,  on  the  part  of  the  said  ven- 
dors, and  by  George  Cooke,  of  the  Temple,  on  the  part  of  the  said 
S.  H.  Grueber ;  that  the  expenses  of  all  fines  and  recoveries,  if  any 
necessary,  and  the  making  out  the  title,  and  such  other  expenses  as 
are  usually  paid  by  the  vendors  upon  sale  by  private  contract,  shall 
be  borne  by  the  vendors  ;  and  the  expenses  of  the  conveyances  and 
of  such  other  deeds  as  shall  be  deemed  necessary  for  securing  the 
payment  of  the  said  instalments,  shall  be  borne  by  the  said  S.  H. 
Grueber.  That  the  said  S.  H.  Grueber  shall,  if  he  thinks  proper, 
have  the  furniture  and  fixtures  in  and  about  the  mansion-house, 
upon  paying  for  the  same,  according  to  valuation,  in  the  usual 
way,  otherwise  the  said  furniture  and  fixtures  shall  be  forthwith 
removed  from  the  said  premises  ;  that  the  sale  of  the  aforesaid 
estates  shall  take  place  as  advertised ;  but  the  same  shall  be 
bought  in  on  the  part  of  the  vendors  ;  and  if  any  part  is  sold, 
such  sale  shall  be  on  the  account  and  at  the  risk  of  the  said  S.  H. 
Grueber,  as  well  in  respect  of  the  said  auction  duty  (if  any  shall  be 

incurred)  as  in  all  other  respects,  except  with  regard  to  the 
[*  156]  *  expenses  already  incurred,  by  advertising,  by  catalogues^ 

and  for  the  commission  of  the  auctioneer;  and,  if  by  any 
accident  or  oversight  the  auction  duty  for  what  is  bought  in  shall 
become  payable,  it  shall  be  referred  to  two  persons,  one  to  be  chosen 
by  the  vendors  and  the  other  by  the  said  S.  H.  Grueber,  to  consider 
and  decide  by  whom  the  said  auction  duty  shall  be  borne,  whether 
by  the  vendors,  or  by  the  said  S.  H.  Grueber ;  and  in  case  they 
differ,  the  said  arbitrators  shall  choose  an  umpire,  whose  decision 
shall  be  final ;  and  that  upon  the  delivering  up  of  Nash  Farm  by 
the  present  occupier  who  is  tenant  at  will,  such  part  of  the  stock 
and  crop  as  is  usualh'  taken  by  landlords  shall  be  taken  by  the  said 
S.  H.  Grueber  at  a  valuation,  according  to  the  custom  of  the  coun- 
try.    That  if  the  said  S.  H.  Grueber  shall  neglect  or  fail  in  the 


R.  C.  VOL.  VI.]       SECT.  X.  —  SrECIFIC    PEIiFOKMANCE.  671 

No.  65.  —  Knatchbull,  Bart.,  and  others  v.  Gmeber,  1  Madd.  156-158. 

above  agreement,  the  .said  deposit  of  £5000  shall  he  forfeited,  and 
the  vendors  be  at  liberty  to  resell  the  said  estate,  either  by  private 
contract  or  public  auction,  and  the  deficiency  of  the  aforesaid  sum 
of  £52,000  on  such  sale  (if  any),  together  with  all  charges  attend- 
ing the  same,  shall  be  made  good  by  the  said  S.  H.  Grueber.  That 
in  case  the  said  S.  H.  Grueber  shall  sell  either  of  the  said  lots  at 
the  present  auction,  the  auctioneer's  commission  on  such  lot  or  lots 
shall  be  paid  by  him,  the  said  Stephen  Henry  Grueber;  and  in  that 
case,  the  said  vendors  hereby  agree  to  convey  such  lot  or  lots  to  the 
said  Stephen  Henry  Grueber,  or  the  purchaser  or  purchasers,  on 
payment  of  the  parties  of  the  first  part  of  the  sum  or  sums  of 
money  for  which  the  same  shall  be  go  sold,  in  payment  2^'*'o  tunto 
of  the  aforesaid  instalments.  That  the  said  vendors  shall  join  in 
all  such  notices  to  quit,  or  to  repair,  as  shall  be  required  by  the 
said  Stephen  Henry  Grueber  to  be  given  to  the  tenants  of 
*  the  said  estate.  As  witness  the  hands  of  the  above-  [*  157] 
named  parties,  the  day  and  year  first  above  written." 

The  purchased  estates  were  afterwards,  in  pursuance  of  the 
agreement,  put  up  to  sale  in  tliree  lots :  The  first  lot  comprised 
the  mansion  house,  called  Nash  Court,  with  314  acres;  the  second 
lot  comprised  the  manor  farm,  called  Stone  Stile  Farm,  and  sundry 
woods,  containing  in  the  whole,  307  acres ;  the  third  lot  consisted 
of  95  acres  of  meadow  land.  X34,000  was  bid  for  lot  1,  but  the 
defendant  bought  it  in.  Lot  2  was  sold  to  James  Wildman  for 
XI 0,550,  the  timber  and  underwood  to  be  taken  at  a  valuation, 
and  was  afterwards  valued  at  £1,350.  There  was  a  bidding  of 
£7,500  for  lot  3,  but  that  also  was  bought  in  by  the  defendant. 

On  the  18th  October,  1811,  the  defendant  paid  to  the  ngent  of 
the  plaintiffs  a  deposit  of  £5000,  and  immediately,  by  tlie  au- 
thority of  Knatchbull,  entered  into  the  possession  of  the  mansion 
house  and  gardens,  but  not  by  way  of  residence. 

After  several  applications  on  the  part  of  the  defendant,  some  of 
the  abstracts  of  title  were  delivered  to  him  on  the  2r)th  Decendtc-r, 
1811;  the  remaining  abstracts  were  not  sent  to  the  defendant 
until  the  24th  April,  1812.  Previous  to  this  time,  Grueber  caused 
notices  to  quit  to  be  signed  by  Sir  Edward  Knatchbull,  to  be  served 
on  the  different  tenants  of  the  premises  comprised  in  lots  1  and  3, 
it  being  doubtful  whether  they  had  been  served  with  proper  notices. 

Some  delay  took  place  in  obtaining  opinions  upon  the 
abstracts,  and  an  opinion  was  given  on  the  15th  *Mny,    [*158] 
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1812,  that  there  was  not  a  good  title  to  Cole  Nash,  a  part  of  the 
estate,  consisting  of  not  quite  12  acreS,  unless  certain  queries 
and  observations  were  satisfactorily  answered.  The  agent  of 
the  plaintifls  endeavoured  to  obviate  the  objections  to  the  title, 
but  his  answers  were  not  considered  as  satisfactory ;  and  on  the 
13th  June  1812,  he  wrote  to  the  defendants'  agents,  saying, 
he  was  unable  to  throw  any  further  light  on  the  title. 

On  the  29th  July,  1812,  after  a  consultation  between  Mr.  Eutler 
and  Mr.  Cooke,  one  of  the  plaintiffs  caused  a  letter  to  be  written 
to  the    defendant,  saying,  "  We    have  had  a  consultation  at   Mr. 
Butler's    chambers    this    morning,    and    both    he   and   Mr.  Cof:ke 
are  decidedly  of  opinion,  that  the  title  to  Cole  Kash  is  irremediably 
bad,  or  at  least,   it   is   absolutely    bad,    unless   further  inquiries 
are   made,   and    the   result   of   these    inquiries    should    turn    out 
favourable.     The  parties  think  it  would  be  extremely  imprudent, 
as  well  as  a  useless  loss  of  time,  to  institute  any  further  inquiry, 
and    propose,  with  a  view  to  the  speedy  completion  of  the  pur- 
chase, that  they  should  either  indemnify  you,  or  take  Cole  Nash 
back   at   a    fair   valuation,    or   relieve    you    altogether   from    the 
purchase,  whichever  of  these  proposals  is  most  acceptable  to  you." 
In  consequence  of  this  letter,  it  was  proposed,  on  the  part  of  the 
defendant,  that,  pending   inquiries   as    to    Cole  Nash,  Wildman's 
purchase  of  lot  2  should  be  suspended  for  twelve  months  ;   and 
if  the  title  was  not  cleared  within  that  time,  to  take  the  title  upon 
absolute  covenants.     The  plaintiffs  determined,  that  the  purchase 
of  lot  2  should    stand    still,  till  a  final  determination  was  made 
by  the  defendant,' whether  he  would  take  the  estate.     The 
[*  159]  defendant  *  afterwards,   by  a  letter  of  his   agents,  dated 
the    7th   August,  1812,   stated    he    had    no   objection    to 
Wildman's   purchase   proceeding,  without   prejudice    to  the   title 
of  the  other  parts  of  the  estate,  and  consented  to  his  deposit  of 
,£5000  being  appropriated  in  any  w^ay  that  suited  the  convenience 
of  the  plaintiffs ;  and  that  he  w^as  willing  to  advance  part  of  his 
purchase-money ;   and  was  desirous  of  completing  the  purchase ; 
and  that,  if  after   diligent    inquiries  had  been  made,  in  order  to 
perfect  the  title,  the   result  should  not  be  favourable,  he  would 
then  be  willing  to  take  such  title  to  Cole  Nash  as  the  proprietors 
would  be  able  to  give  him,  upon  having  absolute  covenants  and 
a   compensation.     Lot   2    was  afterwards    conveyed   to  Wildman 
in  fee,  and  the  plaintiffs    received  the  purchase-money.     On  the 
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10th  August,  1812,  Humphries,  the  plaintiffs'  agent,  wrote  to  the 
defendants'  agents,  mentioning  some  further  inquiries  as  to  the 
title  of  a  Mr.  Tappenden,  of  Feversham,  and  enclosing  his  letter ; 
and  on  the  19th  August,  1812,  he  again  wrote  to  the  defendants' 
agents,  urging  the  completion  of  the  purchase. 

On  the  26th  September,  1812,  the  defendant's  agents,  by  a 
letter  to  Humphries  of  that  date,  observed,  that  defendant  "ex- 
pects the  vendor  to  make  him  out  a  good  title,  and  upon  this 
being  done  he  is  ready  to  complete  his  purchase." 

On  the  5th  of  October,  1812,  Humphries  wrote  to  the  de- 
fendant's agents,  saying  that  he  had  been  directed  -to  tender 
Mr.  Grueber  his  deposit,  with  interest,  and  to  demand  from  liim 
that  part  of  the  estate  of  which  he  was  in  possession,  and  that  he 
should  attend  at  Grueber's  house  for  that  purpose.  The 
tender  was  *  accordingly  made,  but  Grueber  refused  to  [*  160] 
accept  the  money. 

On  the  12tli  of  October,  1812,  one  Eutton  was  directed  by  the 
vendors,  who  gave  him  a  written  indemnity,  to  drive  Grueber's 
live  stock  off  the  premises  into  the  farm  yard,  lock  the  gates, 
and  turn  him  out  of  possession  of  Nash  Court  Farm.  This  stock 
and  the  crop,  on  the  faith  of  the  contract  being  completed,  had 
been,  from  necessity,  purchased  by  Grueber  in  July,  1812,  of 
liutton,  who  occupied  the  farm  called  Nash  Court  F'arm,  com- 
prising the  greater  part  of  lot  1,  for  .£5500,  and,  as  it  appeared, 
with  the  privity  of  Sir  E.  Knatchbull.  Eutton  was  only  a  tenant 
at  will,  and  had  notice  to  quit  at  Michaelmas,  1812.  Orders  also 
were  given  to  the  tenants  who  rented  part  of  lots  1  and  3,  not 
to  pay  their  rents  to  the  defendant. 

On  the  14th  of  Octoljer,  an  interview  took  place  between  the 
plaintiff's  and  defendant's  agents  ;  and  a  proposal  was  made  l»y 
tlie  defendant's  agent,  that  if  on  the  25th  March,  1813,  the  title 
was  not  cleared  up,  there  should  be  a  reference  to  Mr.  Butler 
and  Mr.  Cooke,  upon  what  indemnity  or  compensation  Grueber 
should  take  the  twelve  acres,  if  he  determined  to  take  them ; 
and  if  he  wished  to  decline  his  purchase  altogether  by  reason 
of  the  twelve  acres,  it  should  be  referred  to  the  same  gentlemen, 
whether  he  was  not  bound  to  complete  the  remainder  of  his 
purchase,  the  vendor  taking  back  the  twelve  acres  upon  a  compensa- 
tion ?  and  if  the  referees  disagreed,  an  umpire  to  decide.  And 
it  was  agreed,  that  the  parties  should  have  till  the  18th  October, 
VOL.  VI.  — 43 
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1812,  to  determine  upon  such  proposal;  and  that  in  the 

[*]G1]   mean  time    the   stock   should    be    driven    hack    on    *  the 

premises ;    and  if   such    ia-o})osal  was    not    acceded  to  ]>y 

that  time,  the  turn  out   to   be  considered  as  in  full  force.     The 

stock  was  accordingly  driven  back. 

The  plaintiffs  would  not  agree  to  the  proposal,  unless  the  refer- 
ence was  to  take  place  sooner;  and  on  the  next  day,  the  19th, 
the  stock  was  again  driven  off  the  farm.  Some  negotiation  after- 
wards took  place  as  to  the  management  of  Nash  Court  Farm, 
but  nothing  was  agreed  upon ;  and  the  farm,  at  a  great  loss, 
remained  'uncultivated,  and  the  defendant  was  obliged,  at  a  dis- 
advantage, to  sell  his  stock. 

On  the  same  19th  of  October  the  defendant  gave  notice  to  the 
plaintiffs,  that  they  might  have  possession  of  the  mansion-house 
and  gardens  (the  only  part  of  the  estate  left  in  the  defendant's 
possession),  whenever  they  pleased,  and  possession  was  accordingly 
delivered  up ;  and  the  defendant  from  that  time  continued  alto- 
gether out  of  possession  of  the  estate,  except  a  yard,  in  which 
some  stocks  were,  purchased  by  the  defendant  of  Kutton. 

On  the  28th  of  October,  1812,  Humphries  wrote  to  the  de- 
fendant's agents  proposing  a  reference  immediately  of  the  matters 
in  dispute;  and  other  subsequent  letters  were  sent  to  Grueber, 
expressing  a  willingness  to  deliver  up  the  possession  of  the  estate, 
if  the  defendant  would  complete  his  contract ;  but  after  a  sub- 
sequent letter  from  Grueber,  on  the  22nd  of  February,  1813,  all 
treaty  on  the  subject  was  discontinued. 

A  passage  was  read  from  the  defendant's  answer,  in  which 
he  admitted,  that  having  it  in  contemplation  to  sell  the 
[*  162]  marsh  land  comprised  in  lot  3,  and  part  of  the  *  premises 
comprised  in  lot  1,  in  order  to  reduce  his  purchase;  and 
being  desirous  at  the  same  time  of  ascertaining  the  value  of 
other  parts  of  lot  1  (including  Cole  Nash),  wnth  a  view  to  a 
more  equal  disposition  of  his  property  by  will,  he  in  the  latter 
end  of  March,  1812,  gave  orders  to  an  auctioneer  to  put  up  the 
same  for  sale ;  but  on  the  representations  of  his  solicitors  he 
desisted  from  the  sale ;  and  that  at  the  time  of  puch  proposed 
sale  he  had  not  obtained   an  opinion  upon   the  title. 

Tt  was  also  in  evidence,  that  as  Grueber  was  called  upon  for 
taxes  in  respect  of  the  mansion-house,  the  furniture  remaining 
there,  he   requested    of   the    plaintiffs    that   the   same   might  be 
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removed,  or  that  the  plaintiffs  would  pay  the  taxes  if  it  iv- 
mained  there ;  and  in  consequence,  it  was  afterwards  sold  on  the 
6th  July,  1812. 

Witnesses  were  examined  on  the  part  of  the  plaintiffs,  to  as- 
certain the  locality  of  Cole  Xash,  and  to  show  that  the  possession 
of  Cole  Nash,  though  a  desirable  appendage,  was  not  essential 
to  the  enjoyment  of  the  purchase.  Cole  Xash  being  situated 
about  sixty  or  seventy  rods  from  the  mansion-house,  and  not 
within  the  inclosure,  nor  forming  part  of  the  park,  or  paddock 
which  surrounds  it,  but  detached  and  separated  from  it  by  the 
turnpike-road,  and  not  forming  an  object  of  sight  or  ornament 
to  the  mansion-house,  or  to  the  pleasure  grounds  and  walks  in 
and  about  the  same,  the  land  being  hidden  by  shrubberies,  and 
an  avenue  of  chestnut  trees. 

On  behalf  of  the  defendants,  witnesses  were  examined 
to  prove  that  Cole  Xash  was  essential,  being  *  nearly  [*  163] 
surrounded  by  other  lands,  part  of  the  Xash  estate,  and 
contained  loam  and  brick-earth,  which  in  the  hands  of  a  stranger 
would  probably  occasion  a  nuisance.  Eutton  in  his  evidence 
stated,  that  he  had  driven  off  the  stock  by  the  plaintiffs'  orders, 
as  owners,  they  having  given  him  notice  to  quit,  and  Grueber  then 
standing  in  the  situation  of  under-tenant  to  him,  and  in  order  to 
enable  him  to  give  up  possession  to  the  plaintiffs. 

After  argument. 

The  Vice-Chancellor  (Sir  T.  Plumer), — 

After  minutely  stating  all  the  facts  of  the  case,  proceeded   [165] 
to  observe, —  The  first  objection  to  the  prayer  of   this  bill 
is,  that  no  title  can  be  made  to  that  part  of  the  estate  called  Cole 
Xash.     This  is  admitted ;  and  that  no  reference  to  the  master  is 
necessary  on  that  point.     Degrees  of  title,  the  probability, 
more  or  less,  *  of  any  claimant  of  the  estate  appearing,  are   [*  166] 
not  considered  in  these  cases.    In  answer  to  this  objection 
of  want  of  title,  it  is  said,  that  Cole  Xash,  consisting  of  not  quite 
twelve  acres,  bears  so  small  a  proportion  to  the  rest  <if  the  inn- 
chased  estate,  amounting  to  700  acres,  that  it  is  a  case  for  comjien- 
sation  ;   but  then,  it  is  replied,  that   the  situation  and  nature  of 
Cole  Xash  is  such  as  not   to   bring   it  within   the   doctrine   as   to 
compensation ;  it  being  essential  to  the  enjoyment  of  tlie  purchase. 

At  law,  it  is  clear,  the  plaintiff  could  not  enforce  the  contract ; 
the  law  knows  nothing  of  compensation  ;  but  in  equity  a  different 
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rule  has  prevailed  (whether  wisely  or  nut,  it  is  now  too  lute  to 
consider),  and  the  court  will  relieve,  where  compensation  can  he 
made.  Is  this  then  a  case  falling  within  that  doctrine  ?  Many- 
witnesses  produced  on  the  part  of  the  plaintiffs,  long  acquainted 
with  the  estate,  consider  the  possession  of  Cole  Nash  as  not  essen- 
tial to  the  enjoyment  of  this  estate.  On  the  other  hand,  witnesses 
on  the  part  of  the  defendant  swear  that  the  possession  of  Cole 
Nash  is  essential ;  and  that  the  land,  instead  of  being  ornamental 
to  the  premises,  as  it  is  at  present,  may  in  other  hands  become  a 
nuisance  ;  it  containing  loam  and  brick-earth ;  and  that  any  person 
buying  these  twelve  acres  with  a  view  to  profit  might  render  them 
worth  £5000.  Brick-kilns,  and  a  row  of  houses,  might  be  built  on 
the  land,  which  would  prove  a  nuisance.  Under  these  circum- 
stances, the  defendant  insists  this  is  not  a  case  for  compensation. 

There  is  no  denial  that  Cole  Nash  contains  brick-earth. 
[*  167]  There  is  great  difhculty  in  applying  the  doctrine  of  *  com- 
pensation to  a  reluctant  purchaser.  There  is  no  standard 
by  which  to  ascertain  what  is  essential  to  a  purchaser.  The  motives 
for  purchasing  real  property  are  very  different  in  different  persons. 
Tastes,  opinions,  ages,  create  different  views.  Some  particularity, 
some  whim,  may  have  induced  him  to  purchase.  What  is  desirable 
to  one  is  not  so  to  another.  One  wants  a  wood  for  game,  another 
desires  it  only  as  a  beautiful  object ;  one  looks  only  to  agriculture, 
another  dislikes  tithes ;  it  therefore  seems  a  little  arbitrary  to 
insist  on  a  party  taking  compensation.  Why  am  I  bound  to  take 
what  I  did  not  mean  to  buy  ?  You  say  you  will  give  me  compen- 
sation ;  but  who  is  to  judge  of  the  compensation  ?  Can  you  be 
sure  it  is  a  compensation  ?  It  is  a  difficult  thing  for  a  master  to 
ascertain  what  is  essential  to  the  enjoyment  of  the  estate,  and 
w^hat  is  a  proper  compensation.  It  is  as  difficult  for  the  Court  to 
decide,  if,  having  all  the  data  before  it,  it  decides,  as  it  is  then 
proper  to  do,  without  sending  it  to  the  master.  Are  you  to  look  at 
the  land  in  its  present  state,  or  to  consider  in  what  state  it  may  be 
in  future?  If  the  latter,  some  possible  nuisance  may,  in  every 
case,  be  suggested.  In  these  cases,  I  admit,  difficulties  must  not 
be  founded  on  speculative  conjectures  of  what  may  never  take 
place  ;  but  in  this  case,  the  most  profitable  and  most  probable  use 
of  this  land  by  a  purchaser,  who  was  not  the  owner  of  this  estate, 
would  be  to  apply  it  to  building  purposes ;  it  is  a  purpose  best 
adapted  to  the  land,  and  a  purchaser  must  forego  his  interest  who 
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did  not  so  apply  it.  The  nui.sance  here  apprehended  is  not  distant, 
fanciful  and  conjectural,  but  strongly  probable ;  not  merely  what 
may  happen,  but  what  will  probably  happen. 

*  It  is  said  a  purchaser  should  communicate  his  mo-  [*16S] 
tives  for  pvirchasing ;  if  so,  the  vendor  might  enhance  the 
price.  It  is  also  said,  that  the  defendant's  objection,  that  these 
twelve  acres  are  essential,  was  an  after-thouglit.  Suppose  it  was ; 
is  a  Court  of  equity  to  say  no  advantage  can  be  taken  of  the 
objection  ?  Though  a  purchaser  may  not  at  first  be  aware  of  the 
essentiality  of  the  land  to  wdiich  no  title  can  be  made,  yet  if  he 
afterward  finds  it  is  essential,  is  a  Court  of  equity  to  say  he  shall 
not  avail  himself  of  the  objection  ? 

It  is  then  said,  that  if  the  twelve  acres  be  essential  to  the  enjoy- 
ment of  this  estate,  yet  that  the  defendant  must  by  his  conduct  he^ 
considered  as  having  waived  the  objection ;  and  Fordijee  v.  Ford, 
4  Bro.  C.  C.  494,  is  cited.  In  that  case,  as  soon  as  the  abstract 
was  delivered,  the  objection  appeared,  and  no  further  inquiry  was 
necessary,  and  therefore  the  conduct  of  the  parties  afterwards  was 
considered  as  a  waiver  of  the  objection.  Lord  Eldon  observes, 
upon  that  case,  in  Drewe  v.  HauHon,  6  Yes.  G79,  "  Upon  the  conduct 
of  the  party  this  may  differ  materially  from  Fordyce  v.  Ford. 
In  that  case,  only  seven  acres  were  freehold,  and  all  the  rest  lease- 
hold ;  but  the  abstract  distinctly  stated  what  was  freehold,  and 
what  was  leasehold.  From  the  delivery  of  the  abstract,  it  wa^ 
perfectly  ■  understood  beyond  dispute,  without  any  ground  for 
inquiry,  that  it  was  leasehold  unquestionably  and  irrevocable 
The  purchaser  receives  the  abstract;  treats  upon  it  with  fwll 
knowledge  up  to,  and  long  after,  the  day  on  which  the  contract 
was  to  be  performed,  not  upon  the  nature  of  the  property, 
but  upon  the  title  ;  *  and  the  Mastke  of  the  IIolls  tlioiiglit  [*  160] 
there  was  a  clear  waiver.  I  doubt  extremely  whetlier  that 
will  turn  out  to  be  the  case  here.  Taking  the  representation  in 
the  conversation  to  be,  that  they  believe  it  to  be  a  modux,  and 
supposing  the  purchaser  could  have  been  oft'  the  bargain  at  tliat 
moment,  which  is  very  questionable,  can  it  be  said,  from  wliat 
passed  afterwards,  that  he  cannot  now;  having  contracted  undfr 
this  representation,  and  learning  no  more  afterwards  than  that 
they  conceive  it  to  be  a  rnodim?  That  is  not  like  the  representa- 
tion as  to  the  leasehold  property,  but  one  re(]uiring  a  reasonalde 
time  for  inquiry."     In  HaUey  v.   Grant,  13  Yes.  73 ;  9  R.  R.  143, 
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the  late  Chancellor,  Lord  Erskixe,  reviewing  the  authorities, 
notices  Fordyce  v.  Ford,  and  adopting  the  doctrine  in  that  ca.se, 
and  in  Drewe  v.  Corip,  9  Ves.  368,  and  Dreive  v.  Hansori,  says,  that 
"  where  one  party  would  be  foiled  at  law,  but  the  other  may  have 
the  reasonable,  substantial  effect  of  his  contract,  compensation 
shall  be  admitted ;  not  where  the  effect  will  be  to  put  n])on  him 
something  constitutionally  different  from  that  for  which  he  con- 
tracted." And  in  Stapylton  v.  Scott,  13  Yes.  426 ;  16  Ves.  272 ;  10 
R.  R.  179,  he  expresses  a  similar  opinion. 

The  received  doctrine  of  the    court,  therefore,  appears  to  be,  as 

the  Master  of  the  Rolls  expresses  it,  in  Dretve  v.  Corp,  "  That 

where  the  party  gets  substantially  that   for  which   he  contracts, 

any  small  difference  may  be  remedied  by  compensation  ;  but  not 

when  it  extends  to  the  whole  estate."     What  is  substantially  that 

"  for  which  a  man  contracts,  must  always  be  a  very  difficult  question. 

One    objection    made   by  the   defendant   is,  as   to    the 

[*  170]   *  locality  of  Cole  Nash;  but  that  objection  appears  to  me 

untenable;   and  if  the  defendant's  case  stood  upon  that 

objection  only,  it  would  be  very  weak  ;  for  the  evidence  clearly 

fixes  the  situation  of  Cole  Nash. 

The  next  question  is,  whether  the  defendant  has  by  his  conduct 
precluded  himself  from  insisting  on  a  good'  title  to  Cole  Nash  ?  It 
is  said,  that  by  meditating  a  sale  of  Cole  Nash  he  showed  that  he 
did  not  look  upon  it  as  essential  to  the  enjoyment  of  the  estate  ; 
but  the  defendant  by  his  answer,  which,  as  to  this,  has  been  read 
as  evidence,  says,  that  though  he  put  it  up  to  sale,  he  did  it  only 
to  ascertain  its  value,  and  not  with  a  view  of  really  selling  it. 
The  ratifying  of  the  sale  to  Wildman,  purchasing  the  stock,  and 
agreeing  as  to  the  employment  of  his  deposit  after  he  was  fairly 
informed  by  the  plaintiff's  solicitor,  that  the  title  to  Cole  Nash 
could  not  be  bettered  by  further  inquiry,  are  not  conclusive  circum- 
stances to  show  he  did  not  consider  Cole  Nash  as  essential  to 
his  purchase,  because  he  is  constantly  asking  for  the  title  to  Cole 
Nash,  and  never  appears  to  have  lost  sight  of  a  good  title,  but  from 
first  to  last  insists  upon  it.  The  title  was  not,  as  in  Fordyce  v. 
Ford,  incurable,  but  might  have  been  rendered  good,  if  certain 
inquiries  were  satisfactorily  answered  ;  it  was  not  absolutely,  but 
contingently,  bad.  A  man  by  going  on  to  treat  does  not  waive  an 
objection  he  is  continually  insisting  upon.  If  nothing  had  been 
said  of  Cole  Nash  after  the  title  to  it  was   found  defective,  the 
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objection  might  have  been  considered  as  waived ;  but  here  he  is 
perpetually  desiring  to  have  a  good  title.  This  case,  therefore,  is 
like  Dreive  v.  Hansun,  where  further  inquiries  being  insisted 
on,  the  objection  was  *  not  considered  as  waived.  A  treaty  [*  171] 
cannot  waive  that  which  it  treats  about.  There  is  nothing- 
therefore,  in  the  conduct  of  the  defendant  which  precludes  him  from 
insisting  on  a  title  to  Cole  Nash.  If  a  man  goes  on  treating,  and 
then  finds  a  particular  piece  of  land  to  which  no  title  can  be  made, 
is  essential  to  his  purchase,  may  he  not,  notwithstanding  such 
treaty,  insist  on  the  materiality  of  the  land?  Surely,  in  justice 
and  common  sense,  he  may. 

There  is  another  part  of  this  case  to  which  no  satisfactory 
answer  has  been  given  ;  I  mean,  the  conduct  of  the  parties  in 
turning  the  defendant  out  of  possession.  The  vendors  wanting  the 
purchase-money,  and  the  defendant  refusing  to  give  up  the  estate^ 
but  insisting  on  a  good  title,  the  vendors  take  the  law  into  their 
own  hands;  they  tender  the  deposit  of  £5000  with  interest;  insist 
on  the  mansion-house  being  delivered  up  ;  and  finally  authorize 
Kutton  (who  is  indemnified)  to  turn  him  out.  They  drive  Grueber 
to  the  necessity  of  selling  the  live  and  dead  stock'  he  had  purchased 
in  July  for  £5500,  on  the  faith  of  the  contract  being  performed. 
It  is  said  that  this  was  done  to  enable  Eutton  to  give  up  possession 
to  the  plaintiff's,  but  that  could  not  be  ;  for  the  time  when  it  was 
to  be  given  up,  Michaelmas,  was  passed  ;  it  was  not  Rutton,  but 
the  vendors,  that  turned  him  out,  and  indemnified  Eutton.  This 
was  done  to  force  Grueber  to  give  up,  or  complete  his  contract. 
They  afterwards  offer  him  possession  again;  but  they  were  not  to 
put  him  ill  and  out  of  possession  as  they  thought  proper.  Having 
thus  rescinded  the  contract,  are  the  vendors,  who  can  have  no 
relief  at  law,  to  come  to  a  Court  of  equity  to  enforce  it?  If 
this  contract  were  enforced,  who  is  to  be  *at  the  loss  [*  172] 
occasioned  by  the  sale  of  the  stock,  and  the  neglect  of  the 
land  ?  Much  of  the  benefit  which  Grueber  looked  forward  to  in 
his  agreement,  was  destroyed  by  this  conduct  in  turning  him  out. 
Tlie  vendors  themselves  put  an  end  to  the  contract,  nor  was  there 
anything  in  the  subsequent  transactions  to  revive  it. 

Vendors  ought  always  to  examine  their  title  before  they  bring 
their  estate  to  market.  It  is  owing  to  their  neglect  in  this  respect 
that  so  many  suits  are  occasioned.  The  fact  that  no  complete  title 
could  be  made    to  Cole    Nash  should  have  been    stated    un    the 
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sale  of  the  estate,  and  all  this  controversy  would  then  have  been 
prevented.  Bill  dismissed  ivithout  costs. 

The  case  subsequently  came  by  appeal,  and  was  repeatedly  argued 
before  — 

The  Lord  Chancellor,  Lord  Eldon,  who,  after  going  minutely 
into  the  facts  of  the  case,  concluded  as  follows  :  — 
[3  Merivale,  144]  Where  parties  enter  into  a  contract  for  the  sale 
and  purchase  of  an  estate,  and  the  vendor  is  un- 
wise enough  to  make  it  part  of  the  contract  that  the  purchaser  shall 
take  immediate  possession,  and  the  question  afterwards  arises 
whether  it  is  a  case  for  compensation  as  to  a  part  to  which  he  is 
unable  to  make  a  title,  the  vendor  cannot,  in  such  a  case  (to  use 
the  language  of  this  defendant),  turn  the  purchaser  in  and  out  of 
possession  just  as  and  when  he  thinks  proper. 

Upon  that  part  of  the  case,  then,  I  think  the  transaction  of  the- 
5th  of  October  is  alone  sufficient  to  put  an  end  to  the  question.  If 
it  were  necessary  to  go  into  the  other  part  of  the  case,  although  I 
apprehend  that  the  Court  is  not  always  bound  to  send  such  matters 
to  the  master  in  the  shape  of  a  reference,  but  may  decide  for 
[*  145]  itself  upon  the  evidence  before  it,  if  sufficient  to  enable  *it 
so  to  do  ;  I  should  nevertheless  hesitate  long  before  I 
could  determine  (regard  being  had  to  all  the  circumstances,  as  the 
question  of  materiality  is  here  put  in  issue),  that  these  twelve 
acres  of  land  do  not  form,  in  the  sense  of  the  Court,  a  material  part 
of  the  purchase  ;  as  to  which  there  is  the  evidence  of  what  was 
Hawkins's  opinion  at  the  time  when  he  became  the  purchaser,  and 
there  is  also  the  material  fact  that  a  considerable  part  of  the  estate 
is  intersected  by  these  twelve  acres.  I  have  looked  into  the  case  of 
Brewe  v.  Hanson,  6  Ves.  675 ;  Drevje  v.  Corp,  9  Ves.  368,  and  that 
other  case  before  the  present  Master  of  the  Eolls,  Bt/er  v.  Rar- 
grare,  10  A^es.  505  ;  8  E.  R.  36  ;  where,  the  representation  being  that 
the  house  was  in  good  repair,  and  the  land  in  a  state  of  high  cultiva- 
tion and  in  a  ring  fence,  the  Master  of  the  Eolls  thought  that,  as 
to  the  house  not  being  in  repair,  that  might  be  compensated  by  its 
being  put  into  repair,  unless  it  could  be  shown  that  the  purchaser 
wanted  possession  of  the  house  to  live  in  within  a  certain  time  —  and 
so  also  as  to  the  marsh  land  not  being  in  so  good  a  state  of  cultivation 
as  had  been  represented.  But  as  to  the  estate  not  being  in  a  ring 
fence,  it  was  not  quite  so  certain  that  a  pecuniary  value  could  be 
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set  upon  the  difference  between  a  farm  so  situated,  and  one  which 
is  scattered  and  dispersed  with  other  lands.  I  know  by  experience 
that  a  smali  piece  of  land  running  through  one  person's  ground  to 
another's  may  occasion  as  sensible  an  inconvenience  as  a  landlord 
is  capable  of  sustaining.  Still,  I  agree  that  a  mere  speculative 
©bjection  as  to  the  mischief  likely  to  result  is  not  that  which  the 
Court  will  proceed  upon,  and  that  I  must  ask,  what  is  the  nature 
of  this  land  ?  —  and,  in  answ^er  to  this  question,  I  do  not  find  that 
the  nature  of  the  land  is  so  put  in  issue  as  to  enable  the  Court  to 
•determine  as  to  its  materiality.  But,  considering  that  all 
the  witnesses  for  the  defendant  *  speak  as  to  its  being  [*  146] 
material,  and  that  nothing  is  said  with  regard  to  the  ques- 
tion on  the  part  of  the  plaintiff;  and,'  regard  being  had  to  the 
decided  cases,  and  to  the  circumstance  that  this  Court  is  from  time 
to  time  approaching  nearer  to  the  doctrine  that  a  purchaser  shall 
have  that  which  he  contracted  for,  or  not  he  compelled  to  take  that 
which  he  did  not  mean  to  have,  —  I  should  be  going  much  too  far 
in  saying  that  the  twelve  acres  are  not  material,  and  that  he  shall 
be  compelled  to  take  the  estate  without  them. 

In  the  case  of  the  estate  sold  as  freehold  with  leasehold  adjoin- 
ing, which  turned  out  to  be  almost  all  leasehold  {Fordyce  v.  Ford,  4 
Bro.  C.  C.  494) ;  the  abstract  having  been  delivered,  upon  which  no 
objection  was  made  by  the  purchaser,  the  M.A.STER  of  the  Rolls 
held  that,  if  the  purchaser  had  made  the  objection,  he  could  not  have 
been  bound  to  perform  the  contract ;  but  that,  having  known  the 
fact  as  it  appeared  by  the  abstract,  and  yet  made  no  such  objection, 
it  became  a  question  whether  the  quality  of  the  land  at  all  entered 
into  the  intention  with  which  he  made  the  purchase.  So,  where 
the  contract  was  for  land  lying  within  a  ring  fence,  and  the  defend- 
ant purchased,  knowing  that  it  was  not  within  a  ring  fence,  the 
Mastek  of  the  Rolls  held  that  he  crndd  not  be  admitted  to  say 
afterwards  that  he  would  not  perform  the  contract  for  want  of  a 
ring  fence,  when  he  probably  bought  the  land  for  less  money  on 
that  very  account.  Difer  v.  Hargrave,  10  Ves.  505  ;  8  R.  R.  36  ;  see 
Sugd.  Vend,  and  Purch.,  chap.  6,  sect.  2. 

But,  without  entering  into  those  cases,  the  ground  upon  which  I 
Test  the  present  case  is  this,  —  that  notliing  was  done  previous  to 
the  5th  of  October,  1812,  amounting  to  a  waiver  on  the 
part  of  the  defendant  of  his  *  right  to  the  possession,  and  [*  147] 
tliat  the  turning  him  out  of  possession  at  that  time  was  an 
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act,  however  meant,  wliicli  has  rendered  it  impossible  for  the 
vendors  specifically  to  perform  their  part  of  the  contract,  even  if 
they  wonld  otherwise  have  been  entitled  to  a  specific  performance 
with  a  compensation  to  be  made  for  the  defect  of  title  to  Cole  Nash. 
And,  upon  this  ground,  I  am  of  opinion  that  the  decree  of  the  Yiee- 
Chancellor  should  be  affirmed.  Decree  ajirmed. 

ENGLISH    NOTES. 

In  Royou  v.  Paid  (1858),  28  L.  J.  Cli.  ooo,  a  purchaser  raised  cer- 
tain valid  objections  to  the  vendor's  title.  The  latter  refused  to 
satisfy  them,  and  gave  notice  that  if  the  purchaser  refused  to  complete 
within  five  days,  he  should  resell  and  debit  the  expenses  to  the  pur- 
chaser. The  purchaser  thereupon  gave  a  counter-notice  of  his  inten- 
tion to  recover  the  deposit  by  action  in  case  the  requisitions  were  not 
complied  with  within  a  week.  After  the  action  for  return  of  the 
deposit  was  commenced,  the  vendor  offered  to  satisfy  the  requisitions 
at  the  purchaser's  expense;  but  the  proposal  was  rejected.  On  a  bill 
filed  by  the  vendor  for  specific  performance,  the  Court  decided  tliat  the 
plaintiff  by  giving  notice  to  resell  had  deprived  himself  of  the  remedy 
sought.  In  Modlen  v.  Snowball  (1861),  31  L.  J.  Cb.  44,  A.  agreed 
to  take  the  lease  of  a  public-house  from  B.,  upon  condition  tliat  B. 
should  procure  a  retail  license  for  him.  The  license  was  obtained  on 
the  application  of  A.,  but  contained  a  clause  against  the  sale  of  spirits 
to  be  consumed  on  the  premises.  On  a  bill  filed  by  B.  for  specific  per- 
formance, it  was  held  that  the  plaintiff  not  having  procured  tlie  retail 
license  without  any  qualification  was  not  entitled  to  specific  pei-form- 
ance.  So  where  the  plaintiff  applied  for  a  mining  lease  according  to  a 
previous  agreement,  but  refused  to  give  securities  for  the  carrying  out 
of  mining  operations  and  for  performance  of  the  covenants  in  the  lease, 
he  was  held  not  entitled  to  demand  specific  performance  of  the  agree- 
ment for  the  lease;  Lancaster  v.  De  Trafford  (1862),  31  L.  J.  Ch. 
554.  In  Sykes  v.  Sheard  (1864),  33  Beav.  114,  2  De  G.  J.  &  S.  6, 
33  L.  J.  Ch.  181,  the  trustees  of  a  will  who  held  lands  on  trust  for  sale 
only  with  the  consent  of  the  sons  and  daugliters  of  the  testator,  en- 
tered into  a  contract  for  the  sale  of  the  lands  after  the  decease  of  one 
of  the  daughters.  It  was  held  that,  since  without  the  consent  of  that 
daughter  a  good  title  could  not  be  made  out,  the  trustees  were  not 
entitled  to  have  the  contract  specifically  enforced.  So,  where  the  phiin- 
tiff  had  previously  taken  steps  to  set  aside  an  award,  specific  perform- 
ance of  the  agreement  embodied  in  the  award  was  refused;  Blackett 
V.  Bates  (1866),  L.  R.  1  Ch.  117,  35  L.  J.  Ch.  324.  Where  upon  an 
agreement  for  the  sale  of  a  public-house  as  a  going  concern,  the  vendors 
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were  not  able  to  procure  a  transfer  of  tlie  license  to  the  imrcliaser.  t)ie 
latter  was  held  entitled  to  repudiate  the  c-nitract.  iJnij  v.  Lnlk,; 
(1868),  L.  E.,  5  Eq.  330,  37  L.  J.  Ch.  33!».  This  case  was  follow.-d  in 
Coides  V.  Gale  (1871),  L.  K.,  7  Cli.  12.  41  L.  J.  C!i.  11. 


AMERICAN  NOTES. 

The  principal  case  is  cited  by  American  text-writers  in  considering  the 
doctrine  that  specific  performance  may  be  decreed  against  a  purchaser,  with 
compensation  for  an  inconsiderable  part  of  the  subject  of  sale,  which  the 
vendor  cannot  convey  and  which  is  not  material  to  the  enjoyment  of  the  rest. 
Lawson  on  Contracts,  §  172  (4)  ;  Pomeroy  on  Equity  Jmisprudence,  pp.  r):].!, 
2109.  See  Huicard  v.  Kimball,  65  Xorth  Carolina,  175;  0  Am.  Rep.  7o!J  ; 
Tcujlor  V.  Willinms,  15  ^lissouri,  80;  Holland  v.  Holmes,  11  Florida,  oiiO  ; 
Havens  v.  Bliss,  26  Xew  Jersey  Equity,  363  :  Borjan  v.  Drauyhdrill,  51  Alabama, 
312;  Smith  V.  Turner,  .50  Indiana,  367;  Botsfnrd  v.  Wilson,  75  Illinois,  132; 
Gregory  v.  Perkins,  40  Iowa,  82;  Walsh  v.  Barton,  24  Ohio  State,  28;  Foleji  v. 
Crow,  37  Maryland,  51  ;  Evans  v.  Kingsherry,  2  Randolph  (Virginia),  120 ; 
14  Am.  Dec.  779 ;  King  v.  Bardeau,  6  Johnson  Chancery  (Xew  York),  38  ;  10 
Am.  Dec.  312,  Kent,  Chancellor,  citing  Dyer  v.  Hargrave,  10  \'es.  505,  as 
establishing  "the  true  doctrine." 

Pomeroy  says  :  "  But  where  the  defect  or  failure  is  partial  and  immaterial, 
so  that  he  can  give  substantially  what  he  contracted  to  give,  the  Court  may 
grant  the  remedy  with  compensation  to  the  purchaser ;  but  the  defect  or 
failure  must  be  immaterial." 

The  purchaser  may  demand  part  performance  with  compensation  for  the 
unperformed  part.  Walling  v.  Kinnard,  10  Texas,  508;  00  Am.  Dec.  216; 
Harbers  v..  Gadsden,  0  Richardson  Equity  (So.  Car.),  284  ;  62  Am.  Dec.  3;10  ; 
Towner  v.  Ticknor,  112  Illinois,  217.  So  in  Martin  \.  Merritt,  57  Indiana.  31 ; 
26  Am.  Rep.  45,  it  was  held  that  if  the  vendor's  wife  refuses  to  join,  tlie 
vendee  may  have  a  decree  for  performance  with  a  deduction  for  tlie  value  of 
the  wife's  inchoate  dower,  citing  cases  from  Massachusetts,  Iowa,  Wisconsin, 
and  ^Minnesota.  But  the  contrary  has  been  held  :  Bim-'s  Appeal,  75  Penn- 
sylvania State,  141 ;  15  Am.  Rep.  .587  ;  Graybill  v.  Brugh,  89  Virginia,  895  :  37 
Am.  St.  Rep.  894. 
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(1807.) 

RULE. 

CoMPLETEXESS  aiifl  Certainty  of  the  contract  are  essen- 
tial to  form  the  ground  of  a  claim  to  specific  performance. 
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Milnes  v.  Gery. 

14  Ves.  400-409  (s.  c.  9  R.  R.  307). 

Contract.  —  Uncertainty.  —  Specific  Performance. 

[400]  Agreement  for  sale  according  to  the  valuation  of  two  persons,  one 
chosen  by  each  party,  or  of  an  umpire,  to  be  appointed  by  those  two 
in  case  of  disagreement. 

Bill  for  a  specific  performance ;  praying,  that  the  Court  will  appoint  a  person 
to  make  the  valuation,  or  otherwise  ascertain  it,  dismissed. 

The  case  would  have  been  different  if  the  agreement  had  been  to  sell  at  a  fair 
valuation. 

By  indentures  of  lease  and  release,  previous  to  the  marriage  of 
John  Milnes  and  Mary  Selina  Gery,  one-third  part  of  certain  estates 
was  settled  after  the  respective  deaths  of  William  Gery,  the  father 
of  Mary  Selina,  and  of  his  mother  Eleanor  Gery,  on  the  husband 
and  wife  for  life,  and  afterwards  on  the  children  of  the  marriage 
in  the  usual  manner ;  and  the  settlement  contained  the  following 
proviso  :  — 

Provided  nevertheless,  that  notwithstanding  any  of  the  uses  of 
estates,  hereby  created,  it  shall  and  may  be  lawful  to  and 
[*401]  for  the  trustees  or  the  survivor  of  *  them,  &c.,  at  any  time 
or  times  during  the  joint  lives  of  the  said  John  Milnes  and 
Mary  Selina  Gery,  his  intended  wife,  or  during  the  life  of  the  survivor, 
with  the  consent  and  approbation  of  them,  or  the  survivor  of  them, 
testified  in  writing  for  that  purpose,  by  good  and  sufficient  convey- 
ances and  assurances  in  the  law  to  sell,  convey,  and  dispose  of,  the 
same  undivided  third  part  of  and  in  all  and  every  the  said  manor 
and  messuages,  lands,  &c.,  hereinbefore  conveyed  to  the  Eev.  Hugh 
Wade  Gery,  for  one-third  part  or  share  of  such  price  as  the  entirety 
of  the  same  hereditaments  shall  be  valued  at  by  two  different  persons, 
the  one  to  be  named  by  the  said  John  Milnes  and  Mary  Selina  Gery 
during  their  joint  lives,  or  by  the  survivor  of  them  during  his  or  her 
life,  and  the  other  by  the  said  Hugh  Wade  Gery ;  and  that,  if  such 
persons,  so  nominated,  should  happen  to  disagree,  then  those  two  .shall 
choose  a  third  person,  whose  determination  therein  shall  be  final, 
according  to  the  condition  of  a  certain  bond,  bearing  even  date 
with  the  said  settlement,  and  made  from  tlte  said  John  Milnes  to 
tiie  said  Hugh  Wade  Gery  in  the  penal  sum  of  £12,000,  in  case 
the  said  Hugh  Wade  Gery  should  choose  to  become  the  purcliaser 
thereof ;    and   should   declare   such   his    intention    in    writing   six 
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months  next  after  the  several  deceases  of  tlie  said  William  and 
Eleanor  Gery ;  with  a  power,  in  case  of  the  refusal  of  Hugh  Wade 
Gery,  to  sell  to  other  persons. 

Notice  was  served  accordingly  in  due  time  after  the  decease  of 
William  and  Eleanor  Gery  by  Hugh  Wade  Gery  upon  Mr.  Milnes ; 
and  the  parties  appointed  each  a  person  to  set  a  value  on  the  said 
estate.  The  persons  appointed  measured  the  premises,  and  held 
several  meetings,  in  order  to  determine  the  value,  but  they  dif- 
fered greatly  in  their  respective  estimates,  the  valuer  of  Milnes  es- 
timating the  property  very  considerably  higher  than  the 
*  valuer  of  the  other  party,  nor  were  they  able  to  agree  upon  [*  402] 
any  third  person  who  should  make  a  final  determination. 

The  plaintiff  therefore  filed  this  bill  to  have  the  agreement  car- 
ried into  execution,  praying  tliat  the  notice  by  the  defendant  may 
be  considered  binding,  and  that  a  proper  person  or  proper  persons 
may  be  appointed  by  the  Court  to  make  a  valuation  of  the  entirety 
of  the  said  premises,  or  that  the  valuation  thereof  should  be  ascer- 
tained in  such  other  manner  as  the  Court  should  direct. 

The  defendant  by  his  answer  relied  upon  the  incomplete  state  of 
the  agreement,  when  it  broke  off,  and  also  upon  a  waiver  on  the 
part  of  the  plaintiff,  insisting  also  that  no  consent  was  given  by 
Mrs.  Milnes. 

After  the  argument,  which  turned  chiefly  upon  the  circumstances 
insisted  upon  by  the  answer,  tlie  Master  of  the  Eolls  desired  tlint 
the  case  should  be  argued  upon  a  point  that  had  not  been  much 
noticed,  whether  this  Court  has  any  jurisdiction  to  do  what  was 
prayed  by  the  bill,  observing  that  the  parties  having  agreed  upon  a 
particular  mode  of  settling  the  price,  if  that  mode  fails  by  any 
means,  it  seems  this  Court  cannot  substitute  another  mode,  and  no 
action  could  be  maintained.  That  doubt  occurred  in  the  case  of 
Cooth  V.  Jackson,  6  Yes.  12  ;  and  both  Lord  UosSLYX  and  Lord 
Eluon  thought  that  the  failure  of  the  arbitration  put  an  end  to  tli<' 
agreement;  and  in  Hall  v.  Warren,  9  Ves.  605  ;  7  TJ.  R.  306  (wliich 
was  mentioned  by  Mr.  Alexander)  the  point  in  favour  of  such  a 
jurisdiction  was  assumed,  but  not  argued. 

*  Mr.  Alexander  and  Mr.  Johnson  for  the  plaintiff.  [*  40:1] 

Upon  the  question  whether  the  Court  has  jurisdiction  to 
decree  a  specific  performance  under  these  circumstances,  a  contract 
for  sale  at  a  price  to  be  fixed  by  valuers,  to  be  appointed  by  tln^ 
parties,  and  to  have  power  in  case  of  difference  to  appoint  an  um- 
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pirc,  and  a  bill  tiled,  the  persons  appointed  to  value  not  agreeing 
either  in  the  valuation  or  in  the  choice  of  an  umpire,  the  cases, 
Cooth  V.  Jackson,  6  Ves.  12,  and  Hall  v.  Warren,  9  Ves.  605  ;  7  li. 
E.  306,  confirm  the  general  understanding.  In  the  latter  case,  the 
])oint  was  stated,  not  contradicted,  and  was  acted  upon  by  the  Court 
directing  tlie  issue.  In  Cootli  v.  Jaclsun,  the  Lord  Chancellor 
certainly  said  there  was  no  decision,  that  such  a  jurisdiction  had 
been  assumed  by  this  Court,  substituting  itself  for  arbitrators  ;  but 
did  not  say  the  Court  would  not  act  under  such  circumstances ; 
and  the  inference  is  that  his  Lordship's  opinion  is  the  other  way, 
the  judgment  being  put  at  great  length  upon  other  grounds. 

The  question  may  be  asked,  what  action  would  lie  in  this  case  ? 
There  are  many  instances  where  a  specific  performance  may  be 
granted,  though  the  action  either  never  existed  or  is  entirely  gone, 
as  where  a  party  under  an  obligation  to  convey  an  estate  by  a  par- 
ticular day  dies  before  that  day,  though  the  strict  execution  of  the 
contract  being  by  the  act  of  God  rendered  impossible,  an  action 
would  not  lie,  a  specific  performance  would  be  decreed ;  so  upon  a 
contract  by  an  ecclesiastical  person  to  niake  a  lease,  contrary  to  the 
restraining  statutes,  though  an  action  would  not  lie  for  breach  of 
that  illegal  contract,  this  Court  would  compel  him  to  exe- 
[*  404]  cute  his  *  contract  within  the  limits  of  his  power.  This 
instrument  fails  by  the  conduct  of  the  parties  themselves, 
from  bad  faith  on  the  one  side  or  the  other,  affecting  the  conscience, 
upon  which  the  jurisdiction  must  attach. 

This  objection,  if  it  could  prevail,  must  frequently  have  occurred 
upon  the  usual  contract  for  sale  of  an  estate  or  a  house,  the  timber 
in  one  case  or  the  fixtures  in  the  other  to  be  valued  by  persons  to  be 
appointed.  Many  such  contracts  must  have  been  executed  upon  the 
valuation  of  the  Master ;  otherwise  one  party  by  withholding  his 
nomination  could  defeat  the  contract.  If  a  rule  existed  that  would 
prevent  a  specific  performance  on  that  ground,  many  instances 
would  be  found.  It  is  difficult  upon  principle  to  maintain  that  the 
jurisdiction  shall  not  be  exercised,  as  the  parties  have  not  defined 
all  the  incidental  terms  ;  and  that  their  failure  in  that  respect  shall 
defeat  the  contract.  This  case  is  not  stronger  than  a  contract  for 
sale  at  a  fair  valuation,  and  a  contract  of  that  nature  was  executed 
in  the  recent  case  of  Gaskarth  v.  Lord  LovAher,  12  Ves.  107;  8 
R.  E.  310.  The  Court,  according  to  the  usual  course,  where  a  ven- 
dor cannot  make  a  title  to  the  whole  estate,  ascertaining  through 
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the  ^Master  the  value  of  that  part  with  a  view  to  compensation, 
goes  a  great  way  toward.s  making  a  new  contract  for  the  parties, 
the  effect  being  to  put  a  value  upon  the  part  to  which  a  title  can 
he  made,  the  other  part  perhaps  being  the  inducement  to  the  con- 
tract ;  and  the  ground  is  that  the  contract  is  performed  in  sub- 
stance by  compelling  the  party  to  take  the  estate  with  a  deduction 
from  the  price  to  be  ascertained  by  the  Master. 

Sir  Samuel  Eomilly,  Mr.  Leach,  and  Mr.  Wingfield,  for  the 
defendant. 

*  The  question  is,  whether  this  Court  will  impose  upon  [*  405] 
these  jDarties  terms  perfectly  different  from  those  to  which 
they  agreed ;  different,  not  in  form  only,  but  in  substance.  It  is 
not  very  prudent  to  contract  for  an  estate  at  a  value  to  be  set  by 
another  person,  as  the  consequence,  if  an  unskilful  person  should 
be  named,  might  be  total  ruin.  This  Court  cannot  be  substi- 
tuted for  the  umpire,  who  was  to  be  named  by  the  parties.  The 
Master  has  no  knowledge  of  the  estate.  He  can  only  take  the 
averages  upon  the  affidavits  he  receives  as  to  the  value.  Such  a 
valuation  must  proceed  entirely  in  the  dark,  and  has  none  of  those 
qualities  to  which  the  parties  looked  for  the  protection  of  their  re- 
spective interests.  There  is  no  instance  of  what  is  prayed  by  this 
bill,  —  that  the  Court  shall  name  a  person  to  set  the  value;  but  it 
has  been  supposed  that  the  Court  itself  would  undertake  that 
duty.  The  parties  who  would  not  trust  themselves  with  the  de- 
termination choose  each  a  person  of  experience  in  valuation ;  and 
those  two  persons,  acquainted  with  the  land,  having  all  the  facts 
before  them,  and  each  informed  of  the  value  set  by  ttie  other,  have 
authority  to  determine  the  amount ;  or,  if  they  cannot  agree,  —  an 
event  for  which  in  such  a  contract  it  is  natural  to  provide,  —  to  fix 
upon, an  umpire.  Persons  entering  into  such  an  agreement  must  lie 
aware  that  by  possibility  it  may  never  be  carried  into  execution. 
If  the  execution  was  prevented  by  any  practice,  or  mala  fides,  tliat 
might  be  a  ground  for  the  interference  of  this  Court,  tliough  it  is 
difficult  to  point  out  the  mode ;  but  there  is  no  im}iutation  of  that 
sort. 

It  is  true,  as  a  general  proposition,  that  a  specific  performance 
shall  not  be  decreed  where  an  action  would  not  lie ;  and  though 
that  may  not  be  in  all  respects  the  just  criterion,  some  reason 
must  be  shown  for  the  exception.  An  action  could  not  be  brought 
against    this    defendant.     Having    named    an   arbitrator,    he    had 
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[*406]  nothing  more  to  do.  *"When  that  wa.s  done  on  eacli  side, 
the  case  was  put  out  of  the  reach  of  the  parties.  There 
is  no  instance  of  a  specific  performance  decreed  under  such 
circumstances.  The  case  of  Hall  v.  Warren,  appioaching  it  cer- 
tainly, is  however  distinguished  by  this  material  circumstance, 
that  the  price  was  to  be  fixed  by  persons  to  be  nominated  by  the 
vendor  and  vendee ;  Mr.  Morgan  was  to  estimate  the  value  of  the 
advowson,  having  given  to  him  the  age  of  the  incumbent;  but  by 
this  agreement  the  two  persons  appointed  by  the  parties  may  suli- 
stitute  another  person.  In  the  case  of  timber,  that  can  only  be 
considered  an  appendage,  and  the  estate  itself  is  the  substantial  sub- 
ject of  the  contract.  The  Court  regards  with  indifference,  and  gets 
over,  difficulties  of  that  kind,  and  acts  upon  the  same  principle 
with  reference  to  compensation ;  a  head  of  cases  which,  consider- 
ing the  gross  injustice,  that  may  be  the  consequence  of  imposing 
upon  a  party  terms  perfectly  different  from  those  to  which  he 
agreed,  the  Court  would  be  very  unwilling  to  extend.  See  Halsry 
v.  Grant,  13  Ves.  73  ;  9  E.  E.  143  ;  HorniUow  v.  Shirley,  13  Ves.  Sl'; 
9  E.-E.  146,  n. 

The  Master  of  the  Eolls  (Sir  AYilliam  Geaxt)  :  — 
The  more  I  have  considered  this  case  the  more  I  am  sati.'^fied 
that,  independently  of  all  other  objections,  there  is  no  such  agree- 
ment between  the  parties  as  can  be  carried  into  execution.  Tlie 
only  agreement  into  which  the  defendant  entered  was  to  purcliase 
at  a  price  to  be  ascertained  in  a  specified  mode.  No  price  having 
ever  been  fixed  in  that  mode,  the  parties  have  not  agreed  upon  any 
price.  Where  then  is  the  complete  and  concluded  contract  which 
this  Court  is  called  upon  to  execute  ?  The  price  is  of  the 
[*407]  essence  of  a  contract  of  sale.  In  *  this  instance  the  par- 
ties have  agreed  upon  a  particular  mode  of  ascertaining 
the  price.  The  agreement  that  the  price  shall  be  fixed  in  one  s]  e- 
cific  manner,  certainly  does  not  afford  an  inference  that  it  is  wholly 
indifferent  in  what  manner  it  is  to  be  fixed.  The  Court  declaring 
that  the  one  shall  take  and  the  other  shall  give  a  price  fixed  in  any 
other  manner,  does  not  execute  any  agreement  of  their's,  but  makes 
an  agreement  for  them,  upon  a  notion  that  it  may  be  as  advan- 
tageous as  that  which  they  made  for  themselves.  How  can  a  man 
be  forced  to  transfer  to  a  stranger  that  confidence  Vv'hich,  upon  a 
subject  materially  interesting  to  him,  he  has  reposed  in  an  indi- 
vidual of  his  own  selection?     No  substantial  difference  arises  from 
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the  circumstance  that  in  this  case  the  decision  may  ultimately  fall 
to  an  umpire  not  directly  nominated  by  the  parties,  as  through  the 
medium  of  the  original  nominees  they  had  an  influence  upon  the 
choice.  No  one  could  be  chosen  without  the  concurrence  of 
the  persons  in  whose  judgment  they  reciprocally  confided. 

The  case  of  an  agreement  to  sell  at  a  fair  valuation  is  essentially 
different.  Emeri/  v.  Wase,  5  Ves.  846  ;  8  Ves.  505 ;  7  R.  li.  109. 
In  that  case  no  particular  means  of  ascertaining  the  value  are 
pointed  out ;  there  is  nothing  therefore  precluding  the  Court  from 
adopting  any  means  adapted  to  that  purpose.  The  case  in  which 
the  Court  has  modified  particular  subordinate  parts  of  an  agreement 
falls  far  short  of  the  decree  that  is  now  demanded.  Perhaps  some 
of  those  cases  may  be  thought  rather  to  require  defence  for  the 
length  to  which  they  have  gone  than  to  furnish  a  justification  for 
still  farther  extending  the  discretionary  power  of  which  they  are 
instances.  The  Court  never  professes  to  bind  a  man  to  any  agree- 
ment, except  that  which  he  has  made  ;  but  sometimes  holds  the 
agreement  which  it  executes  and  that  which  he  has  made 
to  be  substantially  the  same,  when  to  common  *  under-  [*408] 
standings  there  is  a  very  perceptible  difference  between 
them.  The  Court,  however,  has  never  gone  the  leng-th  of  com- 
pelling a  party  to  buy  or  sell  the  whole  subject  of  his  agreement 
at  a  price  that  he  has  never  fixed,  and  that  was  never  fixed  in  any 
mode,  to  which  he  has  given  his  consent. 

In  the  case  of  Hall  v.  Warren,  9  Ves.  605 ;  7  E.  R.  306,  it  was 
rather  assumed  than  proved  that  if  Warren  was  competent  to  enter 
into  the  agreement  some  means  might  be  found  to  carry  it  into 
execution.  That  was  so  little  discussed  that  the  attention  of  the 
Court  was  not  drawn  to  the  point;  and  the  doubt  recently  thrown 
upon  that  point  in  the  case  of  Couth  v.  Jachson,  6  Ves.  !.">,  was 
not  at  all  adverted  to.  I  state  it  as  a  doubt  only,  as  tht;  de- 
cision was  ultimately  upon  a  different  ground  ;  but  neither  Lord 
PiOSSLYN  nor  Lord  Eldon  conceived  that  the  Court  could  be  sub- 
stituted for  the  arbitrators  to  make  a  division  of  the  estate.  The 
division  of  an  estate  does  not  imply  more  personal  confidence,  or 
which  other  persons  will  be  less  capable  of  executing,  than  the 
ascertainment  of  value  ;  and  the  admission  there  was  that  the  de- 
fendant was  instrumental  in  preventing  the  award  by  private 
instructions  to  the  arbitrator.  L^pon  the  principle  that  a  fixed 
price  was  an  essential  ingredient  in  a  contract  of  sale,  the  ancient 
VOL.  VI.  — 44 
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Ituman  lawyers  doubted  whether  an  agreement  that  did  not  settle 
the  price  was  at  all  binding.  Justinian's  Institutes  and  the  Code 
.state  that  doubt,  and  resolve  it  by  declaring  that  such  an  agree- 
ment should  be  valid  and  complete  when  and  if  the  party  to  whom 
it  was  referred  should  fix  the  price,  otherwise  it  should  be 
[*  409]  totally  inoperative  :  *  quasi  nullo  Pretio  Statuto  ;  and  such 
clearly  is  the  law  of  England. 
I  do  not  know  that  upon  this  point  there  can  be  any  difference 
between  decisions  at  law  and  in  equity.  If  you  go  into  a  Court  of 
law  for  damages,  you  must  be  able  to  state  some  valid  legal  contract 
which  the  other  party  wrongfully  refuses  to  perform ;  if  you  come 
to  a  Court  of  equity  for  a  specific  performance,  you  must  also  be  able 
to  state  some  contract,  legal  or  equitable,  concluded  between  the 
parties,  which  the  one  refuses  to  execute.  In  this  case  the  plain- 
tiff seeks  to  compel  the  defendant  to  take  this  estate  at  such 
price  as  a  Master  of  this  Court  shall  find  it  to  be  worth  ;  admitting 
that  the  defendant  never  made  that  agreement ;  and  my  opinion  is 
that  the  agreement  he  has  made  is  not  substantially,  or  in  any  fair 
sense,  the  same  with  that;  and  it  could  only  be  by  an  arbitrary 
discretion  that  the  Court  could  substitute  the  one  in  the  place  of 
the  other. 

Tills  hill  must  therefore  he  dismissed  ivithout  costs. 

ENGLISH   NOTES. 

The  rule  adopted  by  the  English  Courts  agrees  with  that  of  the 
civil  law  laid  down  in  Justinian,  Institutes,  III.  23,  1.  "  Pretium 
autem  constitui  oportet;  nam  nulla  emptio  sine  pretio  esse  potest. 
Sed  et  certum  pretium  esse  debet.  Aliocjuin  si  ita  inter  aliquos  con- 
venerit,  ut,  quanti  Titius  rem  fpstimaverit,  tanti  sit  empta:  inter 
veteres  satis  abundeque  hoc  dubitabatur,  sive  constat  A-enditio  sive  non. 
Sed  nostra  decisio  ita  hoc  constituit,  ut,  quotiens  sic  composita  sit  ven- 
ditio  'quanti  ille  sestimaverit, '  sub  hac  conditione  staret  contractus, 
ut,  si  quidem  ipse,  qui  nominatus  est,  pretium  definierit,  omnimodo 
secundum  ejus  sestimationem  et  pretium  persolvatur  et  res  tradatur,  ut 
venditio  ad  effectum  perducatur.  .  .  .  Sin  autem  ille.  qui  nominatus 
est,  vel  noluerit  vel  non  jiotuerit  pretium  definire,  tunc  pro  nihilo  esse 
venditionem,  quasi  nullo  pretio  statuto." 

Tn  WilksY.  Davis  (1817),  3  Mer.  507,  where  there  was  an  agreement 
for  sale  at  a  price  to  be  fixed  by  two  valuers,  and  the  defendant  i-efused 
to  execute  the  necessary  arbitration  bond,  tlie  Court  refused  to  decree 
specific  performance  against  him.     This  and  the  principal  case  were 
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followed  in  Vlckers  \.  Vickers  (1867),  L.  R.,  4  Eq.  529,  3()  L.  J.  Ch. 
946.  There,  two  partners,  A.  and  B.,  agreed  that  B.  should  buy  out 
A  ,  and  that  if  B.  should  during  the  life  of  A.  be  desirous  of  retiring, 
B.  should  give  notice,  and  A.  should  have  the  option  of  repurchase  at 
the  valuation  of  two  persons,  one  to  be  appointed  by  each,  or  by  their 
innpire.  B.  gave  notice  of  retirement  and  A.  of  repurchase,  and  two 
valuers  were  appointed.  After  this,  B.  refused  to  allow  his  valuer  to 
pmceed  with  tlie  valuation.  It  was  lield  that  the  agreement  for  re- 
purchase could  not  be  specifically  enforced.  So  if  the  valuer  refuses  to 
pr<jceed,  there  is  no  contract  to  be  enforced;  Darhey  v.  Whittaker 
(1860),  4  Drew.  134.  The  same  result  follows  where  the  valuation  is 
prevented  by  the  death  of  one  of  the  valuers  ai)[)ointed;  Firth  v.  M'ld- 
huxd  Railway  Co.  (1875),  L.  Pv.,  20  Eq.  100,  44  L.  J.  Ch.  313. 

Where  the  mode  of  valuation  is  not  essential,  for  instance,  where 
there  is  to  be  a  valuation  of  matters  incidental  to  the  contract,  such  as 
timber,  fixtures,  &c.,  the  Court  will  ascertain  tlie  price,  if  the  indi- 
c.ited  mode  of  valuation  has  failed.  So,  where  there  is  a  contract  to  sell 
land,  the  works,  and  the  good-will  at  a  fixed  sum,  and  incidental  mat- 
ters, such  as  furniture,  fixtures,  stock,  plant,  machinery,  at  a  valuation, 
the  Court  will  not  regard  absence  of  the  valuation  as  an  obstacle  to  the 
specilic  performance  of  the  contract;  Jackson  v.  Jackson  (1853),  1  Sm. 
&  Giff.  184;  Dinham  v.  Bradford  (1870),  L.  R.,  5  Ch.  519;  Richard- 
sun  V.  Smith  (1870),  L.  R.,  5  Ch.  648,  39  L.  J.  Ch.  877;  and  will  re- 
strain the  defendant  from  interfering  with  the  work  of  valuers;  Smith 
V.  Peters  (1875),  L.  R.,  20  E<i.  511,  44  L.  J.  Ch.  613. 

Incompleteness  may  not  be  only  in  the  price,  but  in  otlier  terms. 
See  cases  under  Wain  v.  Warlters  and  Laytliorjj  v.  Bryant,  ISTos.  22 
and  23,  ante,  p.  231  et  seq. 

Specilic  performance  of  a  contract  necessarily  implies  that  the  Court 
should  know  precisely  what  the  contract  is.  Hence  a  greater  degree  of 
certainty  is  demanded  than  in  an  action  for  damages.  The  degree  of 
certainty  required  must  be  reasonable,  having  regard  to  the  subject- 
matter  of  the  contract  and  to  the  surrounding  circumstances.  For 
instance,  the  insertion  of  tlie  words  et  cetera,  or  any  other  similar 
Word,  does  not  import  so  much  uncertainty  as  to  make  the  contract 
necessarily  unenforceable;  Parker  v.  Tasivell  (1858),  2  De  G.  &  J. 
559,  27  L.  J.  Ch.  812. 

Where  A.  agreed  to  sell  an  estate  to  B.  for  £3000,  and  ''  the  further 
sum  of  £20  per  cent,  on  any  snm  the  property  might  realise  above  that 
sum  at  the  sale  by  auction  advertised  to  take  place  "  tlie  next  day;  and 
A.  withdrew  the  estate  from  the  auction,  it  was  held  tliat  the  contract 
was   sufficient!}'  certain;   Lamjstoffx.  Nicholson  (1858),   25  Beav.  100. 

Of  cases  where  uncertainty  has  been  held  to  constitute  a  sufficient 
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bar  to  an  action  for  specific  perforrnanco,  the  following  may  be  men- 
tioned: Hopcraft  V.  Hickman  (1824),  2  Sim.  &  St.  130  (valuation  un- 
certain); Moi-fjan  V,  Ullvian  (IHoo),  3  De  G.  M.  &  G.  24  (neither  nf 
two  alternative  modes  of  valuatioji  adopted);  Brace  v.  Wehnert  (185S). 
25  l>eav.  348.  27  L.  J.  Ch.  572  (agreement  for  building  according  to  a 
j,];ij), — neitlier  plan  or  specification  made);  Tillett  \.  The  Charivg 
Cross  Bridge  Co.  (1859),  26  Beav.  419,  28  L.  J.  Ch.  863  (agreement 
for  sale  of  land,  with  a  vague  clause  as  to  building  on  the  land); 
Taylor  v.  Portington  (1858),  7  De  G.  M.  &  G.  328  (agreement  to  take  a 
lease  of  a  house  if  the  drawing-rooms  were  ''handsomely  decorated  ac- 
cording to  the  present  style");  Lancaster  y  .  De  Trafford  (1S62),  31 
L.  J.  Ch.  554  (contract  to  take  mines  under  A.'s  lands  at  B. ;  B.  being 
neither  a  township  nor  a  parish);  Price  v.  Salisburi/  (1863),  32  Beav. 
446,  32  L.  J.  Ch.  441  (agreement  to  let  freeholds  and  leaseholds  in  con- 
sideration of  a  year's  rent  in  advance,  and  the  total  rental  unknown  to 
the  lessor);  Wilson  \.  The  NortJiampton  and  Banbury  Junction  Rail- 
way  Co.  (1874),  L.  R.,  9  Ch.  279,  43  L.  J.  Ch.  503,  (contract  to  build  a 
railway  station  at  a  particular  spot  for  the  landowner,  the  degree  of 
user,  and  of  accommodation  and  convenience  to  be  afforded  by  it  being 
undefined) ;  Pearce  v.  Watts  (1875),  L.  R.,  20  Eq.  492,  44  L.  J.  Ch.  492 
(a  sale  of  land  with  a  reservation  of  "  the  necessary  land  for  making  a 
railway  through  the  estate  to  Prince  Town  "). 

A  contract  originally  uncertain  may  be  treated  as  certain  so  as  to  be 
enforced  against  one  party  when  it  has  been  partly  performed  on  the 
other  side;  Hart  v.  //ay/ (1881),  18  Ch.  D.  670,  50  L.  J.  Ch.  697. 

AMERICAN  NOTES. 

The  doctrine  of  the  principal  case  is  uniformly  adopted  in  this  country. 
Cited  by  Pomeroy  on  Equity  Jurisprudence,  §  14(i5,  and  the  doctrine  laid  down 
by  Lawson  on  Contracts,  §  472,  with  citation  of  many  cases.  See  Buckmaster  v. 
Thompson,  36  New  York,  558  ;  Blanchard  v.  McDougal,  6  AVisconsin,  167  ;  70 
Am.  Dec.  458;  Preston  v.  Preston,  95  United  States,  200  ;  McGuire  \.  Stevens, 
42  IMississippi,  724;  2  Am.  Rep.  640;  Lynes  v.  Hoyden,  119  ^Massachusetts. 
482  ;  Hardestyv.  Richardson,  44  Maryland,  617  ;  22  Am.  Rep.  57;  Hamilton  v. 
Harvey,  121  Illinois,  469  ;  2  Am.  St.  Rep.  118,  and  cases  cited  ;  Metcalfv.  Hart, 
3  Wyoming,  513  ;  31  Am.  St.  Rep.  122,  and  cases  in  note,  169  ;  Blanchard  v. 
Detroit,  §-c.  P.  Co.,  31  Michigan,  43;  18  Am.  Rep.  142;  note,  26  Am.  Dec. 
661. 

In  Stanton  v.  Miller,  58  New  York,  192,  it  is  said  :  "  It  is  an  elementary 
principle  governing  Courts  of  equity  in  the  exercise  of  this  jurisdiction,  that 
a  contract  w^ll  not  be  specifically  enforced  uidess  it  is  certain  in  its  terms,  or 
can  be  made  certain  by  reference  to  such  extrinsic  facts  as  may,  within  the 
r^^les  of  law,  be  referred  to,  to  ascertain  its  meaning." 

In  Metcolfv.  Hart,  supra,  it  is  said:  "A  contract  cannot  be  specifically 
enforced  when  it  leaves  any  of  its  terms  open  to  future  treaty,  or  to  be  after- 
wards settled." 
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No.  67.  — FLIGHT   v.   BOLLAND. 

(1828.) 

RULE. 

The  Court  will  refuse  to  order  specific  performance  for 
want  of  mutuality ;  that  is  to  say,  if  the  contract  cannot 
be  specifically  enforced  against  the  plaintiff. 

Flight  V.  BoUand. 

4  Russ.  298-301. 

Contract.  —  Specific  Perfoi-inance.  —  Mutuality. 

An  infant  cannot  sustain  a  suit  fur  the  specific  performance  of  a  contract,  [298] 
Leoaiise  the  remedy  is  not  mutual. 

The  bill  was  filed  by  the  plaintiff,  as  an  adult,  for  the  specific 
]ierformance  of  a  contract.  After  the  suit  was  ready  for  hearing, 
the  defendant,  having  discovered  that  the  plaintiff  was  at  the  time 
of  the  filing  of  the  bill  and  still  continued  an  infant,  moved  the 
Court  that  the  bill  might  be  dismissed  with  costs  to  be  paid  by 
the  plaintiffs  solicitor.  Upon  that  occasion  the  Yice-Chancellor 
made  an  order  that  the  plaintiff  should  be  at  liberty  to  amend  his 
bill  by  inserting  a  next  friend  for  the  plaintiff;  and  the  bill  was 
amended  accordingly. 

Upon  the  opening  of  the  case  a  preliminary  objection  was  taken, 
that  a  bill  on  the  part  of  an  infant  for  the  specific  performance  of 
a  contract  made  by  him  could  not  be  sustained. 

Mr.  Bickersteth  and  Mr.  Koe,  in  support  of  the  objection. 

There  is  no  instance  of  a  decree  for  specific  performance  at  the 
suit  of  an  infant,  and  it  would  be  contrary  to  the  principles  of  a 
Court  of  equity  to  entertain  such  a  suit.  Courts  of  equity,  acting 
merely  on  equitable  principle,  will  not  lend  their  aid  where  the 
remedy  is  not  mutual ;  want  of  mutuality  has  always  been  deemed 
a  sufficient  ground  for  refusing  specific  performance  of  a  contrnct. 
Howell  V.  George.  1  Madd.  1  ;  Lawrenson  v.  Butler,  1  Sch.  &  T.ef.  13. 
It  is  clear  that  a  specific  performance  could  not  be  decreed 
*  against  an  infant,  Co.  Lit.  2  b ;  and  therefore  it  will  not  [*  299] 
be  decreed  at  the  suit  of  an  infan.t.  Even  if  a  decree  were 
made  according  to  tin  prayer  of  tin-  hill,  it  would  be  impossible 
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for  tlie  Court  to  compel  the  plaintiff  to  execute  that  decree.  He 
could  not  be  forced  to  pay  the  purchase-money,  and  on  attaining 
his  full  age  he  might  repudiate  the  contract  and  the  suit.  At  law 
an  infant  may  maintain  an  action  for  breach  of  a  contract,  War- 
wick V.  Bruce,  2  M.  &  S.  205  ;  14  K.  R  634,  {ante,  p.  43),  but  he  has 
no  remedy  in  equity. 

Mr.  Pepys,  Mr.  Morley,  and  Mr.  Stuart,  for  the  plaintiff. 
There  are  cases  in  which  a  Court  of  equity  will  decree  specific 
performance,  though  there  is  not  mutuality  of  remedy.     If  a  hus- 
band, seised  jure  uxoris,  were  to  contract  for  the  sale  of  his  wife'vS 
estate,  the  husband  and  the  wife  could  enforce  the  contract  against 
the  purchaser ;  yet,  if  the  purchaser  were  to  file  a  bill  against  the 
husband  and  wife  for  specific  perfnrmance,  and  the  husband  were 
to  swear  in  his  answer  that  the  wife  would  not  consent,  a  Court  of 
equity  would  not  now  interfere  ;  it  would  neither  decree  the  wife  to 
join  in  the  conveyance,  nor  would  it  order  the  husband  to  procure 
her  concurrence,  and  send  him  to  prison  till  that  concurrence  was 
obtained.     In  like  manner,  a  party  who  has  signed  an  agreement 
cannot  enforce  it  against  a  party  who  has  not  signed  it;  and  vet 
the  latter  may  enforce  it  against  the  former.      Martin  v.  Mitcliell,  2 
Jac.   &  Walk.  426;  Hatton  v.   Gray,  2  Ch.  Ca.  164;   Coleman  v. 
Upcot,  5  Vin.  Abr.  527,  pi.  17  ;  Buckhouse  v.  Crosshi/,  2  Eq.  Ca.  Ab. 
32,  pi.  44;  Oiven  v.  Davies,  1  Ves.  Sen.  82  ;  Setni  v.  Slade,  7  Yes. 
Jun.  265;  6  R  R.124;  Western  v.  BiisseU,  3  Yes.  &  B.  187;  13 
R.  R.  178.     The  observations  made  by   Lord  Eedesdale 
[*  300]   *  in  Lawrenson  v.  Butler,  1  Sch    &  Lef.  20,  are  not  law. 
Mutuality  of  remedy,  therefore,  is  not  essential  to  entitle 
one  party  to  file  a  bill  for  specific  performance  against  another. 

In  Clayton  v.  Ashdoivn,  9  Yin.  393,  pi.  1,  specific  performance  of 
an  agreement  made  by  an  infant  was  decreed.  In  Campbell  v. 
Leach,  Amb.  740,  observations  are  made  which  amount  to  this,  that 
it  is  not  an  objection  to  a  bill  for  specific  performance  that  tlie 
party  asking  the  aid  of  the  Court  could  not  have  been  compelled 
to  perform  the  agreement ;  and  the  instance  of  a  contract  between 
an  infant  and  an  adult  is  referred  to  as  a  case  in  which  the  one  is 
bound  though  the  other  is  not.  In  Shannon  v.  Bradstrect,  1  Sch. 
&  Lef.  52  ;  9  R.  R.  11,  one  of  the  objections  taken  by  the  defend- 
ant was,  that  there  was  not  mutuality  of  remedy  ;  and  the  instance 
of  a  contract  between  an  infant  and  an  adult  being  mentioned, 
Lord  Redesdale  said  (1  Sch.  &  Lef.  58  ;  9  R.  R.  13)  •  "  Tliat  case 
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is  110  answer  to  the  ditticulty  raised  ;  it  is  the  peculiar  privilege  of 
infants  for  their  protection  that,  though  they  are  not  bound,  yet 
those  who  enter  into  contracts  with  them  shall  be  bound,  if  it  be 
prejudicial  to  the  infant  to  rescind  the  contract."  The  Court  may 
refer  it  to  the  Master  to  inquire  whether  it  is  for  the  benefit  of  the 
infant  that  the  agreement  should  be  performed. 

Mr.  Bickersteth  in  reply. 

In  Clayton  v.  Ashdown  the  infant  had  attained  his  full  age,  and 
had  affirmed  the  contract  before  the  bill  was  filed.  With  respect 
to  cases  under  the  Statute  of  Frauds,  if  the  party  who  has  not 
signed  the  agreement  files  the  bill,  he  gives  the  Court  jurisdiction  to 
bind  him  by  the  agreement,  and  from  that  moment  there  is  mutu- 
ality of  remedy.  Martin  v.  Mitchell,  2  Jac.  &  Walk.  427. 
No  case  has  occurred  — *  at  least  none  has  occurred  since  [*  301] 
the  time  when  it  was  settled  that  the  Court  will  not  de- 
cree a  husband,  who  has  contracted  for  the  sale  of  his  wife's  estate, 
to  procure  her  to  join  in  making  a  good  conveyance  —  in  which 
such  a  contract  has  been  enforced  against  the  purchaser. 

The  Master  of  the  Rolls  (Sir  John  Leach). 

No  case  of  a  bill  filed  by  an  infant  for  the  specific  performance 
of  a  contract  made  by  him  has  been  found  in  the  books.  It  is  not 
disputed  that  it  is  a  general  principle  of  Courts  of  equity  to  inter- 
pose only  where  the  remedy  is  mutual.  The  plaintiff's  counsel 
principally  rely  upon  a  supposed  analogy  afforded  by  cases  under 
the  Statute  of  Frauds,  where  the  plaintiff'  may  obtain  a  decree  for 
specific  performance  of  a  contract  signed  by  the  defendant,  althougli 
not  signed  by  the  plaintiff.  It  must  be  admitted  that  such  now  is 
the  settled  rule  of  the  Court,  although  seriously  questioned  liy  Lord 
Eedesdale  upon  the  ground  of  want  of  mutuality.  I'lit  these 
cases  are  supported,  first,  because  the  Statute  of  Frauds  only  requires 
the  agreement  to  be  signed  by  the  party  to  be  charged  ;  and  ne.xt, 
it  is  said  that  the  plaintiff",  by  the  act  of  filing  the  l)ill,  has  made 
the  remedy  mutual.  Neither  of  these  reasons  apply  to  the  case  of 
an  infant.  The  act  of  filing  the  bill  by  his  next  friend  cannot  bind 
him  ;  and  my  opinion  therefore  is,  that  the  bill  must  be  dismissed 
with  costs,  to  be  paid  by  the  next  friend. 

ENGLISH   NOTES. 

The  same  principle  underlies  the  cases  where  the  Court  has  refused 
specific  jierformance  of  a  contract,  because  it  created  a  duty  from  tlie 
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2)]Hiiitif£  of  such  confidential  or  personal  nature  that  the  Court  could 
nut  have  enforced  it  at  the  instance  of  the  defendant;  Johnson  v. 
Shveirshury  and  BirniiiKjliaiii  Railway  Co.  (1854),  3  De  G.  M.  &  G. 
1)14;  Peto  V.  Brighton,  Uckfield,  and  Tiinhridrje  Wells  Railway  Co. 
(1863),  1  H.  &  N.  468,  32  L.  J.  Ch.  677.  In  the  last  case,  A.,  an 
engineer,  received  a  written  authority  from  the  directors  of  the  defend- 
ant company  on  their  behalf  to  enter  into  a  contract  with  the  plaintiffs, 
railway  contractors,  for  the  construction  of  a  line  of  railway.  A.,  on 
liehalf  of  the  compan}',  signed  the  contract  with  the  plaintiffs.  In  the 
mean  time  the  defendant  comjiany,  having  arranged  for  the  sale  of  their 
undertaking  to  the  London,  Brighton,  and  South  Coast  Ilailway  Co., 
repudiated  the  authorit}'  given  to  A.  On  a  bill  filed  by  the  plaintiffs 
for  specific  performance  and  for  restraining  the  defendants  from  trans- 
ferring their  property  to  the  London,  Brighton,  and  South  Coast  Rail- 
way-Co., it  was  held  that,  as  the  Court  could  not  compel  the  plaintiffs 
to  carry  out  their  jjart  of  the  agreement,  they  would  not  interfere. 

The  mutuality  of  a  contract  is  to  be  ascertained  at  the  time  it  is 
entered  into.  If  there  was  mutual  right  to  relief,  then  it  is  no  defence 
that  subsequent  events  have  produced  want  of  mutuality.  For  in- 
stance, where  a  railway  company  under  their  compulsory  powers 
entered  into  a  contract  for  the  purchase  of  lands,  and  allowed  the  statu- 
tory time  for  completion  to  expire,  the  plaintiff  was  held  entitled  to 
specific  performance,  even  though  he  conld  not  then  have  been  com- 
pelled to  execute  the  contract  specifically ;  Haivkes  v.  Eastern  Counties 
Railway  Co.  (1853),  1  De  G.  M.  &  G.  733. 

Exceptions  to  the  doctrine  of  mutnality  are:  — 

(1)  Contracts  for  the  sale  of  land  signed  by  one  party  only  are  en- 

forceable against  him,  although  by  reason  of  the  Statute 
of  Frauds  they  cannot  be  enforced  against  the  other  party 
See  cases  cited  in  the  argument  of  the  princijial  case. 

(2)  Where  the  vendor  has  not  the  whole  of  the  interest  contracted 

to  be  conveyed,  and  he  cannot  enforce  specific  pei-formance ; 
but  the  purchaser  can  compel  him  to  convey  his  interest 
and  to  give  compensation  for  the  deficienc}-;  Cleaton  v. 
Go^ver,  Finch,  164;  Barnes  v.  Wood  (1869),  L.  E.,  8  Eq. 
424,  38  L.  J.  Ch.  683;  Honjjer  v.  Smart  (1874\  L.  E.,  18 
Eq.  683;  Horrorks  v.  Righy  (1878).  9  Ch.  D.  180,  47  L. 
J.  Ch.  800.  If  the  purchaser  was  aware  of  the  defect  or 
absence  of  title,  tlie  contract  is  enforceable  against  him; 
Wylson  V.  Dvnn  (1887),  34  Ch.  D.  569,  bQ>  L.  J.  Ch.  855. 

(3)  Want  of  mutuality  may  have  been  waived  by  the  defendant; 

then  it  is  no  defence;  Salisbury  v.  Hatcher  (1842),  2  Y. 
&  C.  C.  C.  54. 
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AMERICAN  NOTES. 

This  doctrine  is  accepted  in  Law-son  on  Contracts,  §  472,  (1),  citing  Marble 
Co.  V.  Ripleij,  10  AVallace  (U.  S.  Supr.  Ct.),  339  ;  Hawraltyw  Warren,  18  New 
Jersey  Equity,  1*24: ;  90  Am.  Dec.  613  ;  Bodine  v.  Gladituj,  21  Peun,sylva!na 
State,  50  ;  09  Am.  Dec.  749  ;  Hutchinson  v.  Heirs  of  McNull,  1  Ohio,  1  i  ; 
Benedict  v.  Lynch,  1  Johnson  Chancery  (New  York),  37U ;  7  Am.  Dec.  4i?4  ; 
Watts  V.  Kinney,  3  Leigh  (Virginia),  272 ;  23  Am.  Dec.  2G6.  So  a  woman 
di.sabled  by  marriage  from  contracting  may  not  demand  specific  performance, 
2\irr  V.  Scott,  4  Brewster  (Penn.),  49 ;  and  so  an  miacl<nowledged  contract  of  a 
married  woman  to  convey  her  separate  real  estate  may  not  be  enforced 
against  the  grantee  because  it  cannot  be  enforced  against  her,  Bambury  v. 
^r7io/(/,  91  California,  606  ;  nor  an  insolvent  or  bankrupt,  /V/cFa?-/aHe  v.  117/- 
liama,  107  Illinois,  33.  See  also  Iron  Age  Pub.  Co.  v.  West.  Un.  Tel.  Co.,  83 
Alabama,  498  ;  3  Am.  St.  Rep.  758,  and  cases  cited.  This  doctrine  receives 
Mr.  Pomeroy's  approval  (Equity  Jurisprudence,  §§  162-165). 

"  But  modern  authorities  have  narrowed  this  doctrine  down  to  cases  in 
which  there  is  no  other  consideration.  And  it  is  now  well  settled  that  an 
optional  agreement  to  convey  or  renew  a  lease,  without  any  covenant  to  pur- 
chase or  accept,  and  without  any  mutuality  of  remedy,  will  be  enforced  in 
equity  if  it  is  made  upon  proper  consideration,  or  forms  part  of  a  lease  or 
other  contract  between  the  parties  that  may  be  the  true  consideration  for  it." 
Hawrally  v.  Warren,  supra.  ]Mr.  Beach  says  (Equity  Jurisprudence,  §  637)  : 
"  But  in  this  country  the  English  doctrine  of  mutuality  has  not  been  cari-ied 
out  in  its  fullest  extent.  In  a  late  case  in  New  Hampshire  (Eckstein  v.  Down- 
iny,  04  New  Hampshire,  248  ;  10  Am.  St.  Rep.  404),  in  which  the  subject  was 
carefully  considered,  it  was  laid  down  that  when  payment  is  to  be  made  in 
money,  mutuality  of  remedy  is  not  the  test  for  the  right  to  this  remedy ;  and 
when  the  exchange  on  one  side  differs  neither  in  purpo.se  nor  reason  from  a 
sale  for  money,  the  remedy  of  specific  performance  need  not  be  mutual ;  that 
the  mutuality  required  is  that  which  is  necessary  for  creating  a  contract 
enforceable  on  both  sides  i*i  some  manner,  but  not  necessarily  enforceable  on 
both  sides  by  specific  performance."  Citing  the  principal  case,  Jones  v.  New- 
hall,  115  Massachusetts,  244;  Kaujfinan's  Appeal,  55  Pennsylvania  St.  383. 

Mr.  Pomeroy  says  of  mutuality  :  "  This  doctrine  is  constantly  stated  by 
the  Courts,  but  there  are  so  many  exception.s,  especially  with  respect  to  the 
obligation,  that  the  rule  is  far  from  universal.  See  Green  v.  Richards,  23  New 
Jersey  Equity,  32,  35.  It  may  be  said  however  as  a  general  proposition  tluit 
where  a  contract  was  intended  to  bind  both  the  parties,  and  for  any  reason 
one  of  them  is  not  bound,  he  cannot  comjiel  performance  by  the  other:  ll'ii- 
inan\.  Porter,  100  Massachusetts,  337.  Unilateral  contracts,  in  the  ff>rni  «>f 
bonds  and  the  like,  are  constantly  enforced.  Ewins  v.  Gordon.  40  New  IIain]>- 
shire,  444  ;  Jones  v.  Robbins,  29  Maine,  351  ;  50  Am.  Dec.  503;  Barnarl  v. 
Lee,  97  Massachusetts,  92." 

Mr.  Lawson  puts  it :  "  In  the  case  of  a  contract  between  A.  and  B..  <'(inity 
will  not  order  the  contract  to  be  performed  by  B..  if  it  should  ajipear  that  if 
A.  had  been  the  one  in  default  it  wo\ild  not  have  been  able  to  make  a  similar 
decree  against  A."  (Contraots.  §  472)  ""Ij. 
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The  priiiciiial  case  is  cited  by  ^Ir.  Poiiieroy  in  his  treatise  on  Specific 
Performance,  which  may  usefully  be  consulted  on  the  entire  subject. 

The  principal  case  is  cited  in  Rogers  v.  Saunders,  16  Maine,  92  ;  33  Am. 
Dec.  635,  to  the  doctrine  that  "  where  the  contract  is  binding  at  law,  the 
■want  of  ijiutuality  is  no  objection."  That  case  arose  under  the  Statute  of 
Frauds. 

The  Court  will  never  enforce  specific  performance  of  a  contract  in  which 
a  I'ight  of  revocation  exists.  "  But  the  Court  will  also  refuse  to  interfere  in 
any  case,  where  if  it  were  to  do  so  one  of  the  parties  might  nullify  its  action 
through  the  exercise  of  a  discretion  which  the  contract  on  the  law  invests 
liini  with.  The  refusal  in  such  a  case  does  not  depend  of  necessity  upon  any 
illegality,  inequality,  or  unfairness,  but  it  is  sufficiently  based  upon  the 
impropriety  of  imposing  upon  the  Judge  the  labour,  and  on  the  puljlic  the 
expense  of  an  investigation  of  disputes  when  the  circumstances  are  such  as  to 
preclude  any  judgment  that  may  be  rendered  from  being  final.  No  Court 
can  with  reason  be  called  upon  to  do  a  vain  thing."  Rust  v.  Conrad,  47 
jlichigan,  449  ;  41  Am.  Rep.  720.  "  A  Court  of  equity  never  interferes  where 
the  power  of  revocation  exists."  Express  Co.  v.  Railroad  Co.,  99  United 
States,  191. 


No.  68.  —  TWINING   v.  MORRICE. 
(CH.  1788.) 

No.  69.  — BEDFORD  (Duke  of)  v.  TRUSTEES   OF   BRITISH 

MUSEUM. 

(CH.  1822.) 

RULE. 

The  Court  will  refuse  to  order  specific  performance  of  a 
contract  which  is  not  fair,  or  which  would  impose  unneces- 
sary hardship  on  either  of  the  parties  to  it. 

Twining  v.  Morrice. 
Taggart  v.  Twining. 

2  Bro.  C.  C.  326-.3.31. 

Contract.  —  Unfairness.  —  Specific  Performance  refused. 

[326]       At  a  public  auction  the  seller's  agent  bade  for  the  plaintiff".     Specific 
performance  refused  on  that  account. 

James  Wliitchurch,  Esq. ,  being  seised  of  a  copyhold  estate, 
consisting  of  a  mansion  called  York  House  and  lands,  situate  at 
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Twickenham  Com..,  Middlesex,  held  of  the  manor  of  Islewortli 
8ion  (except  a  small  part  which  lay  in  the  manor  of  Twickenham), 
and  having  surrendered  them  to  the  uses  of  his  will,  made  his 
will  dated  the  21st  of  December,  1782,  and  afterwards  a  codicil 
dated  1st  of  March,  1785,  and  thereby  devised  the  i)remises  to  the 
defendants,  Morrice,  Taggart,  and  Addison,  in  trust  to  sell  the  same 
aid  to  apply  the  money  arising  from  the  sale  as  therein  directed, 
under  which  the  defendant  Taggart  was  beneficially  interested;  and 
appointed  them  executors.  The  testator  died  in  February,  1786,  and 
the  executors,  being  desirous  of  selling  the  estates  in  pursuance  of 
the  directions  of  the  will,  employed  Messrs.  Skinner  and  Co.  as 
the  auctioneers,  who  advertised  the  same  for  sale.  Lot  one, 
which  was  the  mansion-house,  was  in  the  conditions  of  sale 
described  as  copyhold  of  inheritance,  held  of  the  manor  of  Sion 
at  a  small  quit-rent  and  fine  certain,  which  renders  it  equal  in 
value  to  freehold. 

Previous  to  the  sale,  it  was  agreed  among  the  vendors  that  the 
first  lot  should  not  be  sold  for  less  than  £2000,  and,  if  that  should 
be  sold  for  that  price,  the  others  should  go  for  what  they 
*  could  fetch.  Mr.  Blake,  who  was  concerned  as  solicitor  [*  327] 
fur  the  sellers,  was  present  at  that  meeting,  and  knew  what 
was  settled  with  respect  to  the  price,  but  was  not  em})loyed  by 
the  vendors  to  bid  for  them,  but  other  persons  were  employed  for 
that  purpose.  Afterwards,  at  the  place  of  sale,  the  plaintiff,  Mr. 
Twining,  seeing  Mr.  Blake,  held  some  conversation  w4th  him,  and 
desired  him  to  bid  for  the  estate  for  him,  Mr.  Twining.  The  lots 
were  put  up  to  sale,  and  Mr.  Blake  bid  £1500  for  lot  one,  and 
afterwards,  in  consequence  of  one  of  the  vendor's  bidders  bidding 
against  him,  he  bid  £2000,  at  which  price  the  lot  was  kiuicked 
down  to  him,  and  he  afterwards  bid  for  lot  two  £170,  and  for  lot 
three  £280,  at  which  prices  these  lots  were  also  knocked  down  to 
him,  and  he  paid  the  deposit,  according  to  the  conditions  of  sale. 
No  person  bid  at  the  sale  but  Mr.  Blake,  and  the  bidders  for  tlie 
vendors. 

After  the  sale,  the  defendant  Addison,  one  of  the  executors, 
found,  among  the  testator's  papers,  deeds  and  writings,  by  which 
it  was  discovered  that  the  mansion  called  York  House,  and  the 
lands  thereto  belonging,  which  were  the  principal  part  of  the 
estates  sold,  were  freehold,  and  particularly  the  conveyance 
thereof    to   the    testator   as    such,   by  lease   and  release    of  15tli 
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and  16th  July,  1746,  and  that  only  a  small  part  was  copylujld 
held  of  the  manor  of  Sion  upon  which  the  defendant  Taggart 
waote  to  Mr.  Blake,  as  attorney  for  Mr.  Twining,  desiring  Mr. 
Twining  would  relinquish  his  purchase,  on  two  grounds:  1st, 
that  the  defendants  had  been  deceived  by  Mr.  Blake,  whom  they 
considered  as  their  agent,  bidding  for  Mr.  Twining;  2iidly,  that 
the  estates  had  been  sold  under  a  mistake  as  to  their  tenure ; 
and  upon  Mr.  Twining  declining  to  relinquish  the  purchase, 
the  defendant  Taggart  refused  to  execute  conveyances  of  the  prem- 
ises ;  upon  which  the  plaintiff  filed  the  present  bill  for  a  specific 
performance. 

The  defendants  Taggart  and  Addison,  by  their  answers,  swore, 
that  at  the  time  of  the  sale  they  believed  that  Mr.  Blake  was 
bidding  for  the  vendors,  and  Taggart  filed  a  cross-bill  against 
Twining  and  Blake,  stating  the  same  thing,  and  praying  that  the 
biddings  might  be  set  aside  as  fraudulent  and  void  against 
him;  or,  if  the  Court  should  be  of  opinion  that  the  biddings  were 
fairly  made  by  Blake  on  behalf  of  Twining,  that  Blake 
[*328]  might  answer  to  *him  (Taggart)  for  the  difference  between 
the  sums  of  money  at  which  the  premises  were  knocked 
down  to  him  at  the  sale,  and  their  real  value  at  the  time,  and  an 
account,  or  issue,  directed  for  that  purpose. 

Mr.  Twining,  by  his  answer  to  the  cross-bill,  stated  his  meeting 
with  Blake  as  accidental,  and  that,  not  choosing  to  bid  him- 
self, he  desired  him  to  bid  for  him,  and  that  Blake  actually  did  so, 
and  that  he  knew  nothing  of  Blake's  acting  as  attorney  for  the 
vendors.  ^ 

Mr.  Blake,  by  his  answer  to  the  cross-bill,  stated  that  he  bid  for 
Mr.  Twining,  and  not  as  the  agent  of  the  vendors. 

The  defendants  read  evidence  to  prove  that  Blake  was  consid- 
ered at  the  sale  as  the  agent  of  the  vendors ;  particularly  Thomas 
Southcombe,  who  swore  that  he  did  not  believe  that  the  persons 
present  considered  the  estates  as  sold,  but  that  they  had  been 
bought  in  by  the  defendant  Blake  on  behalf  of  the  vendors,  and 
that  he  attended  as  attorne}^  for  them ;  and  George  Adney,  who 
swore  to  the  same  effect,  and  that  he  believed  that  the  bidding  of 
the  defendant  Blake  was  prejudicial  to  the  sale,  for  that  South- 
combe had  informed  him  he  would  have  bid  a  larger  sum  at  the 

^  Lord   Redesdale's   notes    mention  tliis  part  of  the  report  not  to  be  as  above 
stated. 
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sale,  if  he  had  believed  that  the  defendant  Blake  had  bid  for  him- 
self or  any  other  person  save  the  vendors.^ 

After  argument, 

The   Master   of  the  Eolls  {Sir   Lloyd   Kenyon).  —      [330] 
These  are  two  bills,  the  first  filed  by  Mr.  Twining  for  a 
specific  performance  of  the  contract  for  the  sale.     The  .second  by 
Mr.  Taggart  impeaching  the  sale,  and  praying  that  it  may  be  set 
aside;  or  if  not  so,   praying  a  remedy  against  Mr.    Blake.      The 
principal  question,  on  the  first  bill,  is  with  respect  to  the  specific 
performance ;  and  it  is  admitted,  on  all  hands,  that  it  is  not  every 
contract  which  is  entered  into  that  a  Court  of  equity  will  carry 
into  execution.      Several  points  have  been  made  whether 
this  is  such  a  contract  as  should  be  *  carried  into  execution  ;    [*  331] 
the  first  is  with  respect  to  value  ;  but  I  think  the  evidence 
is  not  conclusive  on  tliat  subject ;  it  is  not  such  as  to  assist  the 
vendor,  a  great  deal,   as  to  the  transaction.      Neither  do  I  think 
any  blame  is  to  be  imputed  to  Mr.    Blake.     With  respect  to  the 
intelligence  communicated  to  Shynner,   I   think  that  would  not 
afford  a  ground  for  successfully  resisting  the  specific  performance; 
the  estate  seems  pretty  nearly  equal  in  value  whether  it  be  freehold 
or  copyhold.       Perhaps  in  the  converse,  if  represented  as  freehold 
and  turning  out  copyhold,   it  might  not  hold ;  because  the  party 
buying  might  particularly  wish  for  a  freehold  estate,  but,  on  the 
vendor's  side,   it  does    not    hold  —  nil   operatur.     The  ground  I 
shall  go  upon  leaves  the  character  of  all   parties    unimpeached. 
The  sale  intended  was  a  sale  by  auction,   where  every    one   who 
would   might  bid;   if  anything    therefore   happened    that   would 
cast  a  damp  upon  the  sale,  it  must  be  hurtful  to  the  vendor.     "With 
respect  to  bidders  being  employed  for  the  vendors,  I  do  not  say 
tlie  doctrine  in  Bexivdl  v.  Christie,  Cowp.  395,  is  wrong;  l)ut  every- 
body knows  that  such  persons  are  constantly  employed.     It  is  said, 
if    those    persons    were    known    it   would    be    inconvenient   and 

1  Lord  Eldon,  C,  said,  it  would  he  a  desirable  that  a  rule  had  been  laid  down  ; 

wholesome   rule  that    the   solicitor   in    a  for  Lord  C.  Baron  Richards  ordered,  tliat 

cause   should   have    nothing   to   do   with  persons  who  had  bidden  at  the  instance  of 

a  sale,  as  the  certain  effect  of  a  bidding  a   solicitor  who  conducted  a  sale   which 

l)y  the  solicitor  in  a  cause  is,  that  the  .sale  had  been  directed  by  the  Court,  should,  at 

is  immediately  chilled.     Vide  Xei'thor/)p  v.  their  instance,  be  discharged  from  their 

Penni/mnii.  14  Ves.  517.     So  also  in  the  ])urchases ;  although  tlie  above  cases  were 

cixse  of  assignees  of  a  bankrupt  who  bouglit  cited  and  the  point  strongly  pressed  on 

in  an  estate,  ordered  to  be  sold   by  the  tlieir  authority.     In  XopI  v.  Lord  Ilfiiilei/, 

Court.     Sugden,  Vend.   &  Purdi.  .^0,  fiO.  19  .January,  1819.     (Dauiell,  Ex.  Eq.  211, 

and  Appendix,  xi.  p.  1.'5,  5tli  ed      It  were  7  I'rice,  241.) 


702  CONTHACT. 

No.  69.  —  Bedford  (Duke  of)  v.  Trustees  of  British  Museum,  2  My.  &/  K.  552. 

detrimental,  })ecause  it  would  deter  fair  Indders  ;  but  if  it  wa.s  the 

idea  of  the  persons  present  at  this  sale  that  Mr.  Blake  was  sucli 

a  bidder,  it  was  detrimental  to  the  vendor.     Here  he  was  known 

to  be  the  agent  of  the  vendor,  he  began  early  as  a  bidder,  and,  in 

fact,  was  the  only  real  bidder.      It  is  likely  that  he  should     l)e 

thought,  by  the  persons  present,  to  bid  for  the  vendor,  and,  if  I 

believe  the  witnesses,   I  must  believe  that  it  did  chill  the  sale. 

Into  this  situation  he  was  brought  by  the    conference  with  Mr. 

Twining :  the  fair  consequence  is,   that  the  sale  did  not  proceed 

with  so  much  advantage  as  it  otherwise  would  have  done.     ]\Ir. 

Scott  said,  if  I  thought  the  persons  in  the  room  thought  him  a 

puffer,  it  was  thinking  him  what  the  law  would  not  allow  him 

to  be  :  I  cannot  say  I  think  so,   as  they  knew  the  practice  to  b^ 

to  employ  such  persons.      By  an  inadvertent  act,   Mr.  Blake  was 

in  a  situation  which  hurt  the  sale,  and  was  put  into  that  situation 

by  Mr.  Twining ;  it  is  therefore  not  such  a  case  that  I  can  decree 

a  specific  performance.      I  will  not  set  the  contract  aside,  but  will 

leave  the  plaintiff'  to  his  remedy  at  law. 

Both  hills  dismissed. 

Bedford  (Duke  of)  v.  Trustees  of  British  Museum.^ 

2  My.  &  K.  552-.575. 

Conveyance. — Injunction  to  restrain  Breach  of  Covenant.  — Hardship. 

[552]  Where  land  is  conveyed  in  fee,  by  deed  of  feoflFtneut,  subject  to  a  per- 
petual ground-rent,  and  the  feoffee  covenants  for  himself,  his  heirs  and 
assigns,  with  the  feoffor,  the  owner  of  adjoining  lands,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  not  to  use  the  land  in  a  particular  manner,  with  a  view 
to  the  more  ample  enjoyment  by  the  feoffor  of  such  adjoining  lands,  and  the 
subsequent  acts  of  the  feoffor,  or  of  those  claiming  under  him,  have  so  altered  the 
character  and  condition  of  the  adjoining  lauds  that,  with  reference  to  the  land 
conveyed,  the  restriction  in  the  covenant  ceases  to  be  applicable  according  to- 
the  intent  and  spirit  of  the  contract;  a  Court  of  equity  will  not  interpose  to  en- 
force the  covenant,  but  will  leave  the  parties  to  law. 

Whether  ujjon  such  a  covenant  there  could  be  any  remedy  at  law  against  the 
assigns  of  the  covenantor,  quaere. 

By  a  settlement  made  in  the  year  1669,  on  the  marriage  of  the 
Lady  Rachel  Vaughan  with  the  Honourable  William  Eussell, 
afterwards  Lord  Eussell,  a  messuage  called  Southampton  House, 
and   the    appurtenances,    together   with    some   fields    adjoining, 

iThe  reporters  are  indebted  for  the  statement  of  this  case  to  the  kindness  of 
Mr.  Jacob. 


K.  C.   VOL.  VI.]       SECT.  X.  —  SPECIFIC    PEKFOK.MANCE.  703- 

No.  69.  —  Bedford  (Duke  of)  v.  Trustees  of  British  Museum,  2  My.  &-  K.  552,  553. 

situate  at  Bloonisbury  in  the  parish  of  St.  Giles,  in  the  County  of 
Middlesex,  and  then  the  property  of  Lady  E.  Yaughan,  were 
conveyed  to  trustees,  upon  such  trusts  as  she  alone  should,  in 
manner  therein  mentioned,   appoint. 

By  indenture  of  feoti'ment  of  the  19th  of  June,  1675,  made  be- 
tween the  Honourable  William  Kussell  and  Lady  Eachel  Vaughan, 
his  wife,  of  the  first  part,  the  trustees  of  the  settlement  of  the 
second  part,  and  the  Eight  Honourable  Ealph  Montagu  of  the 
third  part,  it  was  witnessed,  that  in  consideration  of  £2600  to  the 
said  William  Eussell  and  his  wife  paid  by  the  said  Ealph 
Montagu,  and  of  the  covenants  thereinafter  mentioned,  on  his 
part  to  be  performed,  and  of  5.9.  paid  to  the  trustees  (which  sums 
were  acknowledged  to  have  been  received  for  the  absolute  purchase 
of  the  piece  of  ground  thereinafter  mentioned),  they,  the  said 
William  Eussell  and  his  wife,  and  by  their  direction 
and  appointment  *  the  trustees,  granted,  bargained,  sold,  [*  553j 
aliened,  released,  enfeoffed,  and  confirmed  unto  the  said 
Ealph  Montagu,  his  heirs  and  assigns,  a  piece  of  land  lying  in  a 
field  called  Baber's  Field,  in  St.  Giles's,  containing  seven  acres 
and  twenty-five  perches,  described  in  a  map  annexed,  and 
abutting  eastward  in  part  upon  the  messuages  lately  erected  by 
Mary  Hudson,  and  in  other  part  upon  other  part  of  Baber's  Field, 
northwards  on  Baber's  Field  aforesaid,  westward  in  part  upon 
the  messuage  then  in  the  occupation  of  John  Morris,  and  in  other 
part  upon  Baber's  Field  aforesaid,  southward  upon  Great  Eussell 
Street  in  Bloomsbury  aforesaid ;  and  also  the  wall  encompassing 
the  said  parcel  of  ground ;  and  also  five  feet  and  four  inches  of 
ground  in  breadth,  extending  the  whole  front  of  the  said  ground 
abutting  upon  Great  Eussell  Street,  and  lying  without  the  south 
wall,  to  be  pallisaded,  and  as  a  security  for  the  said  wall ;  and  also 
a  way  and  free  passage  for  foot,  horses,  coaches,  carts,  and  all 
manner  of  carriages  in,  by,  through,  and  over  the  grounds  of  the 
said  William  Eussell  and  Lady  Eachel  Yaughan,  then  used,  or 
which  thereafter  should  or  might  be  used,  in  lieu  of  those  that 
were  then  used  for  or  as  streets  in  the  said  parish  unto  the  said 
piece  of  ground,  or  any  part  thereof^  in  case  there  should  be  any 
alteration  thereof,  and  other  ways  belonging  to  the  said  premises, 
or  then  used  with  the  same ;  and  also  free  liberty  and  authority 
to  make  or  open  two  doors  or  passages  out  of  and  through  the  wall 
on  the  north  part  of  the  premises,  and  to  continue  the  same ;  and 
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also  full  power  and  free  liberty  to  make  all  such  sewers,  water- 
courses, siuks,  gutters,  drains,  sewers,  conveyances,  for  bringing 
in  of  water,  and  other  easements  as  should  be  ht  or  necessary  for 
the  accommodation  of  the  messuages  and  outbuildings  intended 
to  be  built  upon  the  said  piece  of  land,  under  ground,  and  south- 
wards unto  the  said  places  then  used  for  streets,  and  unto 
[*  554]  and  *  into  the  common  sewer  belonging  to  the  buildings 
in  Bloomsbury,  commonly  called  Southampton  Buildings, 
and  to  continue  the  same,  closing  up  the  ground  and  making  up 
the  pavements  that  should  be  broken  for  doing  the  same ;  to  hold 
the  same  to  the  use  of  the  said  Ealph  Montagu,  and  his  heirs  and 
assigns  forever,  subject  to  a  rent  of  £5  per  annum  to  Lady  E. 
Yaughan,  her  heirs  and  assigns,  which  he  covenanted  to  pay,  and 
for  the  recovery  of  which  a  power  of  distress  was  given.  The 
deed  then  contained  a  covenant  to  levy  a  fine,  and  covenants  for 
title. 

In  consideration  of  the  premises,  Ealph  Montagu  then  covenanted 
with  Lady  E.  Vaughan,  her  heirs,  executors,  administrators,  and 
assigns,  that  incase  he,  his  heirs  or  assigns,  should  erect  any  build- 
ing upon  the  said  ground,  or  any  part  thereof,  he  or  they  should 
erect  and  new-build  upon  the  said  piece  of  ground  one  fair  and 
large  messuage  and  dwelling-house,  fit  for  him  and  his  family  to 
inhabit,  composed  of  an  uniform  building,  together  with  all  con- 
venient stables,  coach-houses,  and  other  out-otfices  suitable  to  the 
said  mansion  or  dwelling-house;  and  further  should  also  keep 
fenced  in  with  a  brick  wall  the  residue  of  the  said  piece  of  ground, 
and  should  make  thereout  a  convenient  courtyard,  and  on  the  back 
part  thereof  should  leave  space  sufficient  for  convenient  gardens  and 
walks,  and  should  not  make  any  public  or  other  way  out  of  the 
said  piece  of  ground  unto  the  fields  lying  northwards  of  the  same, 
save  only  two  doors  out  of  the  said  garden  to  be  made  for  the 
accommodation  of  the  inhabitants  in  the  said  chief  mansion-house 
for  walking  into  and  taking  the  air  in  the  said  fields,  nor  should 
erect  any  public  brewhouse  on  the  said  piece  of  ground,  nor  make 
any  buildings  on  the  said  ground,  save  only  convenient  offices  for 
the  said  chief  messuage,  and  ornaments  and  conveniences 
[*  555]  for  the  *said  garden,  the  walls  of  those  to  be  of  brick  or 
stone,  and  not  of  timber ;  and  further  should  pave,  and 
make,  repair,  and  amend  the  pavement  from  the  outward  wall  of 
tlie  said  messuage  to  the  middle  of  the  street  there,  and  should 
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fix  posts  and  pales  in  the  street  next  to  the  said  wall,  to  range 
even  with  the  rest  of  the  street;  and  should  not  make  any  water- 
course, drain,  or  sewer  out  of  the  said  piece  of  ground  backwards 
northward  unto  the  said  field,  nor  erect  any  building  on  the  outer- 
most wall  of  the  said  ground  next  to  the  said  field.  He  further 
covenanted  with  Lady  R.  Vaughan,  her  heirs  and  assigns,  that  if 
he,  his  heirs  or  assigns,  or  any  of  them,  should  at  any  time  tliere- 
after  erect  any  buildings,  of  what  nature  soever,  on  the  north  end 
of  the  said  piece  of  ground,  and  which  should  extend  northward 
beyond  the  range  and  building  of  Southampton  House,  situate 
near  thereunto,  other  than  one  or  more  summer  house  or  houses, 
banqueting  house  or  houses,  for  the  accommodation  of  the  garden 
to  be  made  in  the  said  ground,  or  what  should  be  for  the  enlarge- 
ment of  the  great  mansion-house,  or  should  make,  or  cause  or  per- 
mit to  be  made,  any  watercourse,  drain,  or  sewer  out  of  the  said 
ground,  into  the  said  fields  backwards  northward,  or  should  build 
or  make  any  public  brewhouse  upon  the  said  piece  of  ground, 
then  he,  his  heirs  and  assigns,  should  forfeit  and  pay  to  the  said 
Lady  R.  Vaughan,  her  heirs  and  assigns,  £3  per  day  so  long  as 
the  said  building  or  brewhouse,  watercourse,  drain,  or  sewer, 
should  continue,  and  until  the  said  building  or  brewhouse  sliould 
be  taken  down,  and  such  watercourse,  drain,  or  sewer  shouhl  lie 
stopped  up,  and  the  ground  made  in  the  same  plight  as  it  was  in 
before  the  making  such  watercour.se,  drain,  or  sewer.  The  deed 
then  contained  a  power  of  distress  for  recovering  this  rent,  and, 
lastly,  a  covenant  on  the  part  of  William  Russell  and  Lady  R. 
Vaughan,  that  they,  or  the  heirs  or  assigns  of  the  latter, 
should  not  make  any  drain,  watercourse,  *  standing  ditch,  [*  556] 
or  sewer  within  500  feet  northward  of  the  wall  which 
encompassed  the  ground  thereby  granted,  which  should  be  any 
annoyance  or  be  offensive  to  the  said  Ralph  Montagu,  his  heirs 
or  assigns,   owners  of  the  said  ground. 

By  indentures  dated  in  1682,  new  trustees  were  appointed  of 
the  settlement  of  1669;  and  in  the  year  1685,  William  Lord 
Russell  being  dead,  the  trustees  reconveyed  the  legal  estate  to 
Lady  R.  Vaughan,  then  Lady  Russell. 

In  pursuance  of  the  covenants,  a  mansion-house,   with  offices, 

was  built  by  Montagu   upon  the  ground    conveyed  to  him ;  and 

that  mansion-house  having  been  destroyed  by  fire,  another  was 

subsequently  erected  on  the  same  site.     Soon  after  the  establish- 
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iiieiit  of  the  British  Museum  under  tlie  authority  of  an  Act  of 
Parliament  passed  in  the  26th  year  of  the  reign  of  his  Majesty 
George  11. ,  this  house  and  premises,  known  by  the  name  of 
Montagu  House,  were  purchased,  and  were  vested  in  trustees  for 
the  purposes  of  that  institution. 

The  estates  of  Lady  Kussell  in  Bloomsbury  had  become  vested 
in  the  plaintiff  in  fee,  subject  to  leases  of  some  parts  of  them  ;  and 
houses  had  been  erected  and  streets  formed  on  the  north,  east,  and 
west  sides,  adjacent  to  the  Museum,  and  some  of  them  overlooking 
the  gardens.  The  yearly  rent  of  £5  was  paid  to  the  plaintiff, 
who  claimed  under  Lady  Eussell,  not  by  descent,  but  as  a 
purchaser.  The  mansion-house,  originally  called  Southampton 
House,  and  afterwards  Bedford  House,  stood  formerly  on  the  north 
side  of  Bloomsbury  Square;  it  was  pulled  down  in  the  year  ISOO, 
to  make  way  for  streets  and  buildings  which  were  erected  on 
its  site. 

The  bill  was  filed  for  the  purpose  of  obtaining  an  injunc- 
[*  557]  tion  to  restrain  the  defendants,  the  trustees  of  the  *  British 
Museum,  from  proceeding  to  raise  in  the  gardens  certain 
additional  buildings  wdiich  they  had  it  then  in  contemplation  to 
erect.  The  intended  additions  were  designed  for  the  reception 
of  the  statues  and  other  monuments  of  ancient  art  brought  from 
Greece  by  the  Earl  of  Elgin.  They  were  to  consist  of  a  wing  sixty 
feet  in  height,  joining  the  principal  building  at  the  eastern  ex- 
tremity, and  extending  from  it  into  the  garden  northwards  to  the 
distance  of  two  hundred  and  ninety  feet.  On  the  western  side  a 
similar  wing  had  been  built  about  the  year  1805,  extending  north- 
wards about  one  hundred  and  forty  feet ;  it  was  designed  to 
lengthen  the  latter,  so  as  to  correspond  w^ith  that  to  be  built  on 
the  east.  These  wings,  if  erected,  would  extend  northward  con- 
siderably beyond  what  had  been  the  line  of  the  range  and  building 
of  Southampton  House. 

A  motion  was  made  for  an  injunction  before  the  Vice- 
Chancellor,  Sir  J.  Leach,  who  ordered  a  case  to  be  stated  for  the 
opinion  of  a  Court  of  law  upon  the  question  whether  the  plaintiff 
could  maintain  an  action  of  covenant  to  recover  damages  in  respect 
of  the  erection  of  buildings  to  the  northward  of  the  line  of  South- 
ampton House ;  directing  that  it  should  be  stated  in  the  case  that 
the  covenant  in  the  deed  of  1675  w^as  made  with  the  trustees,  and 
the  rent  reserved  to  them,  and  not  to  Lady  E.  Vaughan. 
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From  this  order  the  plaintiff  appealed,  and  renewed  his  motion 
for  an  injunction  ;  and  as  the  defendants  were  equally  dissatisfied 
with  the  Vice-Chancellor's  order,  and  had  intended  also  to  appeal, 
it  was  arranged  between  the  parties  that  the  question  should  he 
considered  as  if  it  were  before  the  Court  upon  cross-motions  of 
appeal. 

The  motion  was  heard  by  Lord  Chancellor  Eldon,  assisted  by 
Sir  T.  Plumek,  the  Master  of  the  Eolls. 

[After  argument.] 

Lord  Eldon,  C.  [562] 

I  think  it  right  for  myself  to  say  I  have  formed  no 
opinion,  nor  do  I  mean  to  pronounce  any  opinion,  whether  any 
action  could  or  could  not  be  maintained  by  the  Duke  of  Bedford 
against  the  trustees  of  the  British  Museum  if  they  proceed  with  the 
proposed  building.  That  is  not  the  subject  of  this  day's  consid- 
eration. Neither  am  I  disposed  to  meddle  with  another  question, 
as  to  which  also  I  disclaim  saying  one  word  judicially  —  whether 
now  or  heretofore  the  trustees  of  the  British  Museum,  upon  any- 
thing that  appears  in  this  instrument,  could  have  applied  to  the 
Court  to  restrain  the  Bedford  family  from  doing  that  which  they 
have  done.  The  point  to  which  1  have  confined  my  attention, 
and  upon  which  I  am  anxious  to  have  the  opinion  of  the  Master 
OF  the  Bolls,  is,  taking  it  for  granted  that  an  action  could  be 
brought  by  the  Duke  of  Bedford  under  the  deed  of  1675,  whether, 
under  all  the  circumstances  of  this  case,  his  Grace  must  be  con- 
tent with  his  legal  remedy  for  the  purpose  of  obtaining 
compensation  for  any  injury  he  *  may  have  sustained,  or  [*  563] 
whether  he  has  a  right  to  the  better  mode  of  relief  which 
a  Court  of  equity  affords  by  injunction. 

When  Bedford  Square  was  built,  it  is  impossible  to  doubt  that 
the  owners  of  houses  on  the  east  side  of  that  square  thought  that 
an  increased  value  attached  to  them,  because  the  residents  in 
those  houses  would  have  the  Museum  on  one  side  and  the  squnre 
on  the  other.  So,  with  respect  to  Gower  Street,  every  one 
remembers  that  the  houses  on  the  east  side  were  always  adver- 
tised as  much  more  valuable  than  those  on  the  west ;  and  wliy  ? 
Because  from  the  former  there  was  a  prospect  of  the  country, 
extending  to  Islington,  and  because  also  their  inhabitants  coultl 
have  a  refreshing  walk  from  their  own  homes  through  the  fields 
as  far  as  Queen  Square,  which  was  tlien  the  northern  extremity  of 
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that  part  of  the  metroiiolis.  It  wa.s  in)  doulit  iniiigiiied  that  the 
Duke  of  Bedford  could  never  be  advLsed  to  cover  this  land  with 
buildings,  and  that  all  the  property  between  Gower  Street  and 
what  is  called  Brunswick  S(iuare  would  remain  open  as  long  as 
the  leases  of  the  houses  in  Gower  Street  should  endure,;  nor  was 
it  to  be  expected  that  if  the  Duke  of  Bedford  had  a  right  to  tell 
the  trustees  of  the  British  Museum  that  they  should  not  build 
further  without  his  consent,  the  tenants  on  the  east  side  of  Bed- 
ford Square  might  not  ask  of  his  Grace'to  insist  upon  that  right 
for  their  sakes. 

This  subject  may  be  illustrated  by  what  has  happened  with 
respect  to  Gower  Street.  From  time  to  time  buildings  were 
raised  by  the  lessees  in  that  street  contrary  to  the  covenants  in 
their  leases,  but  with  the  consent  of  the  Duke  of  Bedford,  until 
the  covenant  against  the  tenant  erecting  buildings  behind  his 
house  became,  with  reference  to  the  situation  of  his 
[*  564]  neighbours,  an  oppressive,  though  *not  an  unjust  restric- 
tion. Suppose,  f(jr  example,  there  were  ninety  houses  on 
the  east  side  of  Gower  Street,  and  the  Duke  had  allowed  the 
tenants  of  eighty  of  them  to  raise  their  back  buildings  to  a 
height  extremely  inconvenient  to  the  others,  from  whom  he 
withheld  that  permission,  it  could  not  be  said  that  he  was  acting 
illegally  or  improperly  in  so  doing ;  but  it  becomes  qnite  a  differ- 
ent question,  if,  under  such  circumstances,  he  files  a  bill  to  pre- 
vent those  others  from  raising  their  washhouses  or  outbuildings. 
If  such  a  bill  were  filed,  it  is  questionable  whether  the  Court 
would  not  say  it  was  clear,  from  all  the  circumstances,  that  each 
of  those  tenants  thought  he  was  entitled  to  the  benefit  which  his 
Grace,  by  declining  to  enforce  the  covenant,  had  allowed  to  the 
rest.  The  question,  therefore,  is,  not  whether  the  party  can  bring 
an  action,  but  whether  he  can  come  into  equity  for  relief,  and 
thereby  render  an  action  for  compensation  unnecessary  — whether, 
under  all  the  circumstances  of  the  case,  the  Duke  of  Bedford  can 
be  heard  to  say  "  I  can  or  I  cannot  maintain  an  action  at  law ; 
but  be  that  as  it  may,  I  will  not  seek  relief  in  that  mode,  but 
will  come  into  a  Court  of  equity,  and  insist  i;pon  having  the 
extraordinary  relief  which  that  Court  gives  beyond  what  is 
afforded  by  Courts  of  law.  I  will  have  an  injunction,  to  prevent 
the'  necessity  of  my  consulting  any  law  Courts  whatever  as  to  my 
relative  situation  with  regard  to  these  trustees. " 
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Consider  how  the  matter  stands  upon  the  deed  of  1675.  It 
appears  that,  from  the  year  1675  to  the  year  1800,  buildings  in 
the  neighbourhood  of  Bedford  House  have  been  erected  to  the  east- 
ward;  that  there  has  been  a  prolongation  of  streets  from  Bedford 
House  to  the  New  Eoad,  and  that  buildings  also  have  been 
erected  on  the  westward  through  Bedford  Square ;  that  there 
were  no  buildings  at  all  in  the  space  between  Brunswick 
*  Square  and  Gower  Street,  but  that  the  large  mansion,  to  [*  565] 
which  the  terms  of  this  instrument  refer,  and  which  now 
forms  the  Museum,  had  stood  upon  its  present  site  up  to  the  year 
1800.  The  deed  is  for  considerations,  partly  pecuniary  and  partly 
to  be  found  in  covenants ;  the  pecuniary  considerations  being 
£2600  and  a  rent  c>f  £5  a  year,  and  the  covenants  contained  in 
that  instrument  being  expressly  stated  to  be  part  of  the  consid- 
eration. A  grant  is  then  made,  and  (what  is  not  immaterial)  in 
the  description  of  the  premises  it  appears  that  at  the  time  the 
grant  was  made  there  was,  at  least,  one  messuage  on  the  east  side 
of  Montagu  House,  one  messuage  on  the  west  side,  but  no  mes- 
suages  whatever  on  the  north  side.  There  is,  further,  the  usual 
covenant  to  pay  the  rent,  and  then  follows  this  covenant:  —  "  And 
in  consideration  of  the  premises,  the  said  Ealph  Montagu,  for 
himself,  his  heirs,  executors,  administrators,  and  assigns,  cove- 
nants, promises,  and  grants,  to  and  with  the  said  Lady  Rachel 
Vaughan,  her  heirs,  executors,  administrators,  and  assigns,  that 
in  case  the  said  Ealph  Montagu,  his  heirs  or  assigns,  shall  erect 
any  building  upon  the  said  ground  and  premises,  or  any  pait 
thereof,  he,  the  said  Ealph  Montagu,  his  heirs  or  assigns,  shall 
and  will  erect  and  new-build  upon  the  said  piece  of  ground  hereby 
granted,  or  mentioned  to  be  granted,  one  fair  and  large  messuage 
and  dwelling-house. "  The  construction  put  upon  these  words  is 
not  only  a  construction  to  be  found  in  a  subsequent  part  of  this 
instrument,  but  is  the  C(mstruction  which  the  Duke  of  Bedford 
himself  gives  to  it,  —  namely,  that  the  grantee  is  to  build  a  chief 
messuage  fit  for  the  dwelling-house  of  a  large  and  noble  family, 
with  the  necessary  conveniences  and  ornamental  appendages. 
The  instrument  goes  on  to  covenant,  that  the  house  is  to  be  fit  for 
the  said  Ralph  Montagu  and  his  family  to  inhabit,  com- 
posed of  an  uniform  building,  together  with  *  all  con-  [*  566] 
venient  stables,  coach-houses,  and  other  offices  suitable  to 
the  said  mansion   or  dwelling-house;  and,  furtlier,  that  the  said 
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Ealph  Montagu,  &c. ,  shall  keep  fenced  in  with  a  hrick  wall  the 
residue  of  the  .said  piece  of  ground,  and  shall  make  tliereout  a 
convenient  courtyard,  and,  on  the  back  part  thereof,  shall  leave 
space  sulScient  for  convenient  gardens  and  walks,  and  shall  not 
make  any  public  or  other  way  out  of  the  said  piece  of  ground  into 
the  fields  lying  northwards  of  the  same,  save  only  two  doors  out 
of  the  same  garden,  to  be  made  for  the  accommodation  of  the 
inhabitants  of  the  said  chief  mansion-house  for  walking  into  and 
taking  the  air  of  the  said  fields,  which  fields  are  before  stated  to 
be  on  the  north  side  of  the  house.  So  that  the  grantee  is  to  have 
two  doors  towards  the  north,  which  was  open  ground,  but  not  on 
the  east  or  the  west,  nor  is  he  to  erect  any  buildings  on  the 
ground  save  only  for  convenient  offices  for  the  chief  messuage,  and 
ornaments  and  conveniences  for  the  garden,  "  the  walls  of  those 
to  be  of  brick  or  stone,  and  not  of  timber ; "  and,  further,  it  is 
covenanted,  that  he  and  they  shall  not  make  any  water-course, 
drain,  or  sewer  out  of  the  said  piece  of  ground  backwards  north- 
ward into  the  said  fields,  nor  erect  any  buildings  on  the  outermost 
wall  of  the  said  ground  next  to  the  said  field:  —  all  this  again 
showing  care  and  attention  to  what  was,  or  what  was  not,  to  be 
done  northward,  and  carrying  that  care  to  this  extent  that  the 
grantee  was  not  to  raise  any  structure  upon  the  wall  to  the  north- 
ward of  the  garden. 

Now  in  determining  how  a  Court  of  equity  ought  to  proceed,  it 
is  proper  to  consider  not  only  what  would  be  done  in  tlie  actual 
matter  before  it,  but  what  the  Court  would  do  in  other  cases  fall- 
ing within  the  same  principle.      Suppose  that  after  Mr.  Montagu 

had  built  this  house  ranging  with  all  the  surrounding 
[*  567]    buildings  that   belonged  *  to    the  Duke  of    Bedford,   and 

rangin"  with  Powis  House  and  other  large  mansions  stand- 
ing  in  Great  Eussell  Street ;  suppose  that  after  the  summer  house 
and  banqueting  house  had  been  erected  (which  clearly  would  not 
have  affected  the  prospect  from  Bedford  House),  and  after  the 
garden  wall  (on  which  the  feoffee  was  not  to  place  three  addi- 
tional bricks)  had  been  built,  the  Duke  of  Bedford  had  said  "  there 
is  nothing  to  restrain  me;  I  will  place  a  sugar  house  on  one  side 
and  a  soap  house  or  gas  works  on  the  other  side ;  "  or  rather,  sup- 
pose, which  is  a  handsomer  way  of  putting  it,  that  the  Duke  had 
built  a  row  of  houses  close  to  the  wall,  and  afterw^ards  Mr.  Mon- 
tagu had  said  he  did  not  like  to  have  his  gardens  overlooked  by  his 
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neighbours'  servants,  and  he  would  therefore,  notwithstanding 
the  covenant,  build  this  wall  twice  as  high  as  it  was  before ; 
though  I  admit  that  the  Duke  of  Bedford  might  have  had  a  proper 
ground  of  action,  would  this  Court  have  granted  an  injunction? 
My  answer  is  no :  for,  upon  looking  to  authority,  I  find  the  law 
to  be  as  Lord  Kenyon  has  laid  it  down.  If  this  deed  is  permitted 
to  be  urged  against  what  I  must  call,  not  the  legal,  but  the  actual 
intention  of  the  parties,  and  if  you  have  the  means  of  obtaining 
any  remedy,  you  may  have  recourse  to  your  deed ;  but  you  cannot 
under  such  circumstances  come  into  a  Court  of  equity  for  a  remedy 
Avhich  the  Court  never  grants,  except  in  cases  where  it  would  be 
strictly  equitable  to  grant  it.  It  is  impossible  to  state,  as  the  doc- 
trine of  a  Court  of  equity,  that  the  Court  will  carry  into  execution 
a  'specific  covenant  in  all  cases  where  the  legal  intention  of  the 
deed  is  found.  A  doctrine  like  that  would  be  widely  inconsistent 
with  general  practice,  and  would  directly  contradict  the  daily  and 
hourly  experience  of  us  all. 

The  deed  proceeds  further,  and  states  as  a  distinct  cove- 
nant that  if  the  said  Ealpli  Montagu,  Ids  heirs  or  *  assigns,  [*  568] 
or  any  of  them,  shall  at  any  time  thereafter  erect  any 
building  of  what  nature  soever  on  the  north  end  of  the  said  piece 
of  ground,  and  which  shall  extend  northward  beyond  the  range 
and  building  of  Southampton  House,  situate  near  thereunto,  other 
than  one  or  more  summer  house  or  other  houses  for  the  accom- 
moilation    of    the    garden,    he    and    they    shall    forfeit   and    pay 

&c.  .      Now  what  would  it  have  signified  as  between  these 

parties,  in  the  consideration  of  such  a  case  as  this,  wliether  a 
house  was  or  was  not  built  in  the  range  of  Southampton  House,  if 
there  were  placed  between  this  house  and  Southampton  House  three 
or  four  streets  excluding  the  smallest  possible  view  from  South- 
ampton House  of  anything  north  of  this  mansion,  and  by  the  acts 
of  the  Bedford  family  themselves  destroying  the  very  purpose  for 
which  this  covenant  was  here  inserted  ? 

Suppose  again  that  the  moment  after  Mr.  Montagu  had  in  dis- 
charge of  the  original  engagement  built  this  great  mansion  fit  for 
the  pleasurable  residence  of  a  nobleman  or  gentleman  of  fortune, 
and  had  also,  according  to  the  covenants,  erected  suitable  offices 
and  the  ornamental  banqueting  house  and  summer  house,  the  Duke 
of  Bedford  had  then  put  a  public  brewhouse  in  the  vicinity  of  the 
garden,   what  would  the  Montagu  family  have  said  ?      And  yet 
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there  is  nothing  here  from  which  it  can  be  pretended  that  there  is 
an  express  pr(jhibition  of  such  a  proceeding.  Neither  do  I  say 
whether  the  Bedford  family  could  have  built  a  public  brewhouse 
to  the  nor  Ji  of  this  mansion ;  but  suppose  such  a  thing  had  been 
done,  and  the  Duke  of  Montagu  had  then  said,  "  You  have  spoilt 
my  banqueting  house  and  summer  house  unless  I  am  to  drink  noth- 
ing but  porter;  I  must  therefore  build  a  wall  which  will  likewi.se 
prevent  the  smoke  of  the  engines  of  the  brewhouse  coming  from 
the  north.  "  Will  it  be  contended  that  in  such  a  case  the 
[*  569]  *  Bedford  family  could  come  to  a  Court  of  equity  for  pro- 
tection on  the  ground  that  the  Duke  of  Montagu  was  goiticr 
to  build  a  wall  higher  than  the  covenants  permitted,  or  even,  we 
will  suppose,  an  immense  brewhouse,  they  having  on  their  part 
religiously  kept  their  covenant  by  making  two  archways  through 
which  his  grace  might  go  and  take  the  salubrious  air  which  it  was 
intended  he  should  have  ? 

If  the  parties  have  so  dealt  with  regard  to  the  legal  rights,  that 
the  object  of  the  one  party  is  defeated,  is  the  other  to  do  what  he 
pleases,  while  the  first  is  not  at  liberty  to  call  upon  that  other  to 
account  for  doing  that  wdiich  he  himself  is  by  the  deed  prohibited 
from  doing  ?  I  do  not  think  that  a  Court  of  equity  is  to  act  by 
reciprocity  of  covenant;  I  rather  mistake  what  has  been  held  to 
be  the  doctrine  of  Courts  of  equity  during  the  whole  course  and 
practice  of  my  life,  if  this  Court  does  not  say  to  parties  who  are  sa 
circumstanced,  "  Confine  yourselves  to  your  legal  remedies  if  you 
have  any,  and  do  not  come  here  in  cases  of  this  description  to  ask 
of  the  Court  to  give  you  more  lelief  than  could  be  obtained  in  a 
Court  of  law. " 

Upon  this  point  I  am  anxious  to  have  the  ojunion  of  the  Masteu 
OF  THE  EoLLS,  first  making  most  respectfully  this  single  observation,, 
upon  a  subject  which  calls  for  vigilant  attention,  that  if  there  be 
a  question  in  a  Court  of  equity,  the  decision  of  which  will  render 
the  consideration  of  it  in  Courts  of  law  unnecessary,  it  is  then  the 
duty  of  the  Court  of  equity  first  to  decide  that  question.  If,  for 
example,  it  should  happen  in  this  case,  that  after  the  parties  had 
gone  to  trial,  and  the  defendant  had  obtained  a  verdict  at  \aw-,  this 
Court  would  nevertheless  have  given  no  relief ;  then  it  is  for 
the  interest  of  the  suitors  that  they  should  be  told  so 
[*  570]  *  in  the  first  instance,  and  not  in  the  last  stage  of  the 
proceedings,     ^^^ly  is  the  Court  to  send  them  to  law,  and 
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afterwards  to  tell  them  when  they  come  back  that  nothing  can  be 
done  for  them  here  ?  If  that  is  to  be  the  course,  it  is  better  to 
dismiss  them  out  of  Court  at  once  and  in  the  first  instance,  let 
the  result  of  the  application  to  a  Court  of  law  be  what  it  may. 

I  do  confess  myself  unable  to  say  that  this  is  one  of  the  cases  in 
which  the  Court  ought  to  give  relief  by  injunction.  The  difficul- 
ties I  have  stated  are  difficulties  I  am  unable  to  get  over,  and  I 
state  them  without  prejudice.  Having  done  so,  I  must  request  the 
Master  of  the  Eolls  to  state  what  view  he  has  taken  of  the  case. 

Sir  T.  Plumer,  M.  R. 

The  single  (question  now  before  the  Court  is  one  which  respects, 
the  exercise  of  the  jurisdiction;  and- this  Court,  while  it  deter- 
mines that  question  upon  principles  peculiar  to  itself,  cautiously 
abstains  from  deciding  whether  either  party  has  a  remedy  at  law 
against  the  other,  leaving  each  of  them  as,  in  my  opinion,  it  ought 
to  leave  them,  to  agitate  that  question  in  a  Court  of  law. 

Now,  if  this  were  a  case  in  which  the  plaintiff  had  not  a  legal, 
but  had  only  an  equitable  remedy,  as  was  attempted  to  be  argued 
by    his    counsel,   on   the   assumption    that,  by   reason   of   certain 
technical  forms,  he  was  debarred  from  obtaining  any  redress  at  law ; 
if  the  case  was  reduced  to  that  point,  it  would  become  extremely 
material  to  consider  whether  the  party  had  any  claim  at  all  to 
come   into  a  Court  of  equity  for  its  equitable  assistance.      That, 
however,  is  not  the  present  question.      On  the  contrary,  those  who 
support    the  application  for  the  injunction  also  insist    that   the 
Duke  of  Bedford  has  a  clear  legal  right;   that  upon  the 
true  construction  of  *  the  contract,  and  upon  all  that  has    [*  571] 
happened  between  the  parties,  it  is  competent  to  the  Duke, 
as  representing   the    original    vendor,    to   assert    his    legal   right. 
Undoubtedly  it  is  perfectly  open  to  him  to  take  that  course ;  and 
notliing   which    this    Court  shall    determine    will,    in   the    least, 
abridge  his  right. 

Again,  in  considering  whether  the  plaintiff  is  precluded  from 
having  the  equitable  assistance  of  this  Court,  it  must  not  be  supposed 
that  the  slightest  imputation  is  cast  upon  his  conduct.  It  is  not 
oil  the  ground  that  the  party  a])plying  for  relief  has  conducted 
himself  imjiroperly, — so  contrary  to  the  agreement  as  to  deprive 
himself  of  that  remedy,  that  the  assistance  by  injunction  may  be 
refused;  but  the  question  is,  whether,  from  the  altered  state  of  the 
property,   altered    V)y  the   wis   of   tlie   party  him.self,   he   has  not 
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thereby  voluntarily  waived  and  abandoned  all  that  control  which 
was  applicable  to  the  property  in  its  former  state.  It  was  per- 
fectly competent  to  the  plaintitt  to  make  what  use  he  pleased  of 
his  contiguous  lands ;  he  was  not  fettered  in  so  doing  Ijy  any  pre- 
vious obligation  to  the  contrary;  and  when  he  took  upon  liimself 
to  act  in  the  manner  in  which  he  has  acted,  and  to  cover  the 
vacant  ground  with  buildings,  the  question  is,  whether,  having 
regard  to  the  mutual  dealings  between  the  parties  with  respect  to 
the  property  as  it  stood  both  originally  and  afterwards,  it  is  con- 
sonant with  the  principles  of  equity  to  interpose  at  this  time  of 
day. 

In  that  point  of  view,  it  appears  to  be  a  consideration  of  great 
importance,  more  especially  with  reference  to  property  in  the 
metropolis,  how  far  parties  shall  now  be  permitted  to  go  back, 
and  revive  all  the  objections  arising  out  of  long  antecedent  cove- 
nants and  engagements,  and  to  give  them  such  an  appli- 
[*  572]  cation  to  the  *  buildings  of  the  metropolis  in  its  present 
rapidly  increasing  state,  that,  while  one  party  is  left  at 
liberty  to  obtain  the  most  profitable  consideration  for  his  land, 
every  obligation  which  is  in  the  nature  of  restriction  shall  be 
enforced  by  that  party  as  against  the  owner  of  the  adjoining  land. 
The  question  is  not  to  be  determined  on  the  letter  of  the  contract. 
By  the  letter  of  the  contract,  the  Duke  is  under  no  positive  engage- 
ment to  leave  the  northern  boundary  open ;  but  the  question  is, 
whether,  according  to  good  faith,  and  the  true  understanding  of 
the  parties  at  the  time  when  this  contract  was  entered  into,  the 
terms  of  the  engagement  had  not  reference  to  the  property  wdiile 
it  remained  in  its  then  state.  There  were,  here,  two  large  man- 
sions, —  one  erected,  the  other  to  be  erected,  contiguous  to  each 
other,  — to  be  enjoyed  by  two  noble  families,  with  their  apjen- 
dages  of  gardens  and  offices ;  and  the  question  is,  whether  the 
obligation  did  not  remain  so  long  as  those  two  mansions  remained, 
the  parties  mutually  contemplating  all  the  enjoyment  to  be  derived 
from  everything  which  could  contribute  reciprocally  to  rheir 
beauty,  ornament,  and  use. 

It  is  to  be  recollected  that  the  piece  of  ground  in  question  was 
bought  for  the  very  purpose ;  and  it  is  an  obligation  cast  upon 
the  purchaser,  if  he  builds  at  all,  that  he  shall  erect  one  mansion 
only,  —  one  large  fair  mansion,  with  suitable  gardens  and  offices 
attached  to  it,  — his  understanding  being  that  he  should  have  all 


R.  C.  VOL.  VI.]       SI'X'T.  X.  SPECIFrC    PERFORMANCE.  715 

No.  69.  —Bedford  (Duke  of)  v.  Trustees  of  British  Museum,  2  My.  &o  K.  572-574. 

the  advantages  which  the  site  then  possessed;  unless,  indeed,  it 
is  to  be  presumed  that  he  coukl  undertake  to  erect  a  mansion  in 
such  a  situation,  and  on  so  magnificent  a  scale,  with  all  the  obli- 
gations thrown  upon  himself,  and  none  on  the  contrary,  expressed 
or  implied,  imposed  upon  the  other  l^arty  who  had  sulijected  him 
to  those  obligations. 

*  This  understanding  between  the  parties  results  from  [*  573] 
every  part  of  the  agreement.  The  party  whom  the  Duke 
represents  covenants  that  Mr.  Montagu  shall  have  the  unlimited 
enjoyment  of  the  property  conveyed,  with  all  that  belonged  to  it. 
It  is  quite  evident,  from  the  expression  with  respect  to  the  open- 
ing into  the  fields,  that  it  was  in  the  contemplation  of  the  parties 
that  the  land  to  the  north  should  remain  fields  or  open  ground ; 
and  in  the  parts  of  the  deed  referring  to  the  streets  to  the  south- 
ward and  the  contiguous  buildings  to  the  east  and  west,  there  is 
not  a  syllable  which  indicates  an  intention  that  the  northern 
boundary  was  not  to  remain  open.  It  was  that  which  principally 
induced  Mr.  Montagu  to  build.  If  the  subject-matter  of  the  con- 
tract is  changed,  if,  from  the  alterations  which  take  place  in  the 
lapse  of  time,  both  nolde  families  (|uit  their  residences,  and  the 
mansion  which  had  been  built  ceases  to  be  a  place  of  residence 
for  a  family  of  this  description,  and  becomes  appropriated  to  other 
purposes,  a  new  set  of  interests  aud  rights  would  be  a])plicable 
to  it  in  its  altered  state.  Who  is  it  that  has  created  this  altera- 
tion ?  The  party  who  now  seeks  to  enforce  the  obligation  which 
applied  to  the  property  in  its  former  state.  It  was  perfectly  com- 
petent to  the  Duke  of  Bedford  to  build  to  the  northward  all  the 
streets  he  has  built,  and  to  surround  and  enclose  Montagu  House 
with  buildings  for  trade  and  commerce,  or  in  any  way  he  thought 
proper;  but,  having  so  done,  can  it  be  said  to  be  e({uitnblp  or 
consonant  with  justice,  after  having  induced  a  man  to  build  a 
suitable  mansion,  after  having  surrounded  him  with  buildings, 
and  blocked  up  all  that  tempted  him  to  liuild,  and  ]i7'ecluded  him 
from  the  pleasurable  or  profitable  enjoyment  of  his  mansion,  to 
insist  on  its  remaining  in  the  state  in  which,  by  the  letter  of  the 
deed,  the  party  is  ])ound  to  preserve  it  ?  At  law  such  con- 
duct maybe  no  defence.  Notwithstanding  *  his  having  [*0(4] 
altered  the  state  of  the  property,  the  Duke  may  still  be 
entitled  to  the  benefit  of  the  covenant,  and  if  so,  let  him  take  liis 
legal  remedy ;  but  the  question  is,  whether  a  Court  of  ecpiity  must 
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not  consider  how  far  it  is  reasonable  to  permit  a  party  who  has  so 
dealt  with  the  property,  and  so  altered  its  condition,  to  obtain  his 
remedy  by  the  interposition  of  this  Court. 

The  case  made  by  the  bill,  therefore,  is  not  that  which  was 
contemplated  by  the  deed.  The  case  made  by  the  bill  is,  that  this 
erection  will  obstruct  the  view  of  the  lessees  of  the  new  houses 
which  have  been  built  on  the  adjoining  land.  Was  that  the  design 
of  the  obligation  ?  The  very  circumstance  of  the  Bedford  family 
having;  surrounded  Montagu  House  with  streets  and  buildings, 
after  having  become  parties  to  this  contract  (the  intention  being, 
that  the  two  contiguous  mansions  should  be  inhabited  l:)y  noble 
families),  is  made  the  ground  on  which  the  equitable  relief  is 
sought,  because,  otherwise,  it  is  said,  these  lessees  will  be  pre- 
vented from  enjoying  the  view  into  the  gardens  and  grounds  of  the 
Museum.  "Would  not  that  be  to  apply  all  the  covenants  of  the 
deed  to  a  different  state  of  things  from  that  which  was  the  object 
and  design  of  both  parties  ? 

The  question,  then,  is,  whether  a  Court  of  equity  is  bound  to 
assist  a  party  to  do  that  which  neither  party  contemplated,  and 
whether  it  would  not  be  inequitable,  unreasonable,  and  unjust  to 
enforce  the  covenants  specifically  in  the  existing  state  of  the  prop- 
erty ;  and  considering  it  in  that  view,  I  entertain  a  strong  opinion 
that  this  is  not  a  case  in  which  the  Court  ought  to  interfere. 
[*  575]  *  Upon  these  grounds,  therefore,  and  w"ithout  the  least 
imputation  upon  the  Duke,  or  those  who  advised  him,  I 
think  he  has  voluntarily  brought  the  property  into  a  state  which 
makes  this  part  of  the  agreement  no  longer  applicable,  or  which 
at  least  renders  it  unreasonable  that  the  covenant  should  be 
enforced. 

At  the  close  of  the  judgment,  the  plaintiff's  counsel  stated  that, 
as  the  sole  object  of  the  Duke  of  Bedford,  in  instituting  the  suit, 
was  to  obtain  the  opinion  of  the  Court  upon  the  question  of  right, 
it  became  unnecessary  to  prosecute  the  cause  further.  An  order 
was  accordingly  taken,  by  arrangement  between  the  parties,  dis- 
missing the  bill. 

ENGLISH   NOTES. 

The  principal  case  of  Twivinrf  v.  Morrlce  was  approved  of  in  Mort' 
lock  X.  Buller  (1804),  10  Yes.  292,  at  p.  313.  7  E.  E.  417.  at  p.  428, 
and  its  principle  applied  in  Hesse  v.Briant  (1857),  6  De  G.  M,  &  G. 
623. 
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Fairness  or  unfairness  of  a  contract  is  judged  at  tlie  time  it  is  en- 
tered into.  For  instance,  in  contracts  the  beneficial  cliaracter  of  whicli 
to  the  defendant  depends  on  a  contingency,  tlie  contract  will  l>e 
enforced,  provided  the  contingency  was  really  such  to  both  the  partii's 
and  was  in  their  contemplation.  The  fact  that  the  contingency  did 
not  turn  out  as  the  defendant  expected  will  not  stay  the  hands  of  the 
Court  in  decreeing  specific  performance;  Farker  v.  Pahtier  (166'S),  1 
Cas.  in  Ch.  42;  JEx  parte  Feake  (1816),  1  Madd.  355,  16  R.  R.  233; 
Lavton  v.  Campion  (1854),  18  Beav.  87,  23  L.  J.  Ch.  505;  StajjUtoa 
V.  Stainlton  (1739),  1  Atk.  2;  Heap  v.  Tongue  (1851),  9  Hare,  90. 
In  the  last-mentioned  case  there  was  a  family  arrangement  for  the 
division  of  the  property  of  A.,  who  died  intestate,  between  his  sister 
B.,  her  husband  C,  and  their  illegitimate  child  D.  The  agreement 
was  made  under  a  supposition  that  A.  had  made  a  will  bequeathing  a 
great  portion  of  his  property  to  D.,  but  the  will  was  not  found.  It 
afterwards  transpired  that  A.  had  died  intestate,  and  B.  and  C.  re- 
fused to  recognise  D.'s  rights  under  the  faniil\- arrangement.  On  a  bill 
filed  by  D.  to  enforce  the  arrangement,  the  Court  decreed  specific  per- 
formance against  B.  and  C. 

The  contract  is  unfair  and  not  specifically  enforceable  if  one  of  the 
parties  knows  of  the  non-existence  of  the  subject-matter  of  the  contract, 
and  the  other  does  not,  though  the  terms  of  the  contract  may  be  such 
as  to  put  the  ignorant  party  on  his  guard;  Smith  v.  Harrison  (1857), 
26  L.  J.  Ch.  412.  So  where  the  terms  of  a  contract  express  an  un- 
certainty, and  that  uncertainty  was  not  understood  by  the  parties  to 
comprise  the  event  which  actually  happened;  Baxendale  v.  Scale 
(1854),  19  Beav.  601,  24  L.J.  Ch.  385;  Dacis  v.  Shepherd  (1866), 
L.  R.  1  Ch.  410,  35  L.  J.  Ch.  581.  In  the  last-mentioned  case  the 
owners  of  certain  lands  agreed  to  let  the  minerals  under  that  portion  of 
the  lands  which  lay  to  the  eastward  of  a  supposed  upthrow  fault  run- 
ning east,  describing  it  as  about  98  acres  or  thereabouts;  and  leased  the 
remaining  portion  of  the  lands  to  the  westward  of  the  fault  to  another 
person,  B.,  describing  it  as  about  83  acres.  The  fault  was  aftex-wards 
found  to  run  so  as  to  leave  173  acres  to  the  east  and  8  acres  to  the  west 
of  it.  It  was  held  on  a  bill  filed  by  A.  to  restrain  B.  from  working 
the  mine  to  the  east  of  the  fault,  that  the  Court  would  not,  in  an 
action  by  A.  for  specific  performance  against  the  owners,  have  decreed 
a  demise  of  all  the  minerals  to  the  east  of  the  fault,  and  theref(ue 
would  not  grant  the  injunction.  Compare  with  this  the  case  of  Jef- 
freys V.  Fairs  (1876),  4  Ch.  D.  448,  46  L.  J.  Ch.  113,  36  L.  T.  10,  25 
W.  R.  227.  There,  on  the  application  of  two  persons,  B.  and  C,  A. 
agreed  to  grant  them  a  lease  of  a  vein  of  coal  called  the  X  vein,  de- 
scribing it  as   ''about  two  feet   thick,  with   the  overlying  and  under- 
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lying  beds  of  clay,"  on  and  under  a  farm,  Y.  On  a  bill  for  specific 
performance  filed  by  A.,  the  case  made  by  the  defendants  was  that  no 
coal  existed  in  tlie  vein  under  the  f;inn.  It  was  held  that  A,  was  en- 
titled to  the  relief  sought,  as  he  had  not  warranted  that  the  coal  existed. 

The  principal  case  of  The  Duke  of  Bedford  v.  Tlie  Trustees  of  the 
Jlritish  Musevm,  has  often  been  cited  in  questions  of  broaches  of  cove- 
nants attached  to  freeholds  by  the  assignees  of  the  freeholds  from  tlie 
original  covenantors.  The  law  is  that  if  the  assignees  had  notice  of 
the  covenant,  they  are  bound  to  observe  it;  and  an  injunction  will  be 
issued  to  restrain  its  breach  ;  Whatniaa  v.  Gibson  (1838),  9  Sim. 
190;  Mann  v.  Stiqjhens  (1846),  15  Sim.  377.  A  purchaser  of  a  free- 
hold to  which  such  a  covenant  is  attached  may  refuse  to  complete  the 
purchase  if  he  was  at  the  time  of  the  contract  unaware  of  the  existence  of 
the  covenant.  Bristowex.  Wood  (184:4),  1  Coll.  C.  C.  480.  The  principal 
case  was  forcibly  pressed  on  the  attention  of  the  Court  in  Sayers  v. 
Collijer  (1884),  28  Ch.  D.  103,  54  L.  J.  Ch.  1,  51  L.  T.  723,  33  W.  R. 
91.  There  a  building  estate  was  cut  up  in  plots,  the  purchaser  of 
each  plot  covenanting  with  the  vendors  and  with  the  jjurchasers  of  the 
other  lots  .not  to  build  a  shop  on  the  plot,  and  not  to  use  his  plot  as  a 
shop  or  to  carry  on  any  trade  thereon.  The  purchaser  of  one  of  the 
lots  having  brought  an  action  to  restrain  the  purchaser  of  another  lot 
from  using  his  premises  as  a  beer-shop,  it  was  proved  that,  in  spite  of  the 
covenants,  some  of  the  jiurchasers  had  used  the  buildings  on  their  lands 
for  shops  and  for  lodging-houses,  and  that  the  other  purchasers  had  taken 
no  steps  to  enforce  the  covenants.  It  further  appeared  that  the  plaintiff 
had  known  for  three  years  before  the  action  that  the  defendant's  house 
was  used  as  a  beer-shop,  and  that  the  plaintiff  himself  had  bought  beer 
there.  It  was  held  that  the  change  in  the  character  of  the  neighbour- 
hood was  not  in  itself  a  ground  for  refusing  relief  to  the  plaintiff,  as 
the  change  was  not  caused  by  his  conduct;  but  that  he,  the  plaintiff, 
through  his  acquiescence  in  the  proceedings  of  the  defendant,  had  lost 
his  right  to  enforce  the  covenant  either  by  injunction  or  damages. 

Hardship  may  consist  in  a  forfeiture,  penalty,  heavy  outlay  of 
money,  or  any  other  loss  not  in  the  contemplation  of  the  party  at  the 
time  he  entered  into  the  contract;  Faine  v.  Brown,  cited  in  Bcvmsden 
V.  Htjlton  (1751),  2  Ves.  Sen.  307;  Peacock  v.  Pension  (1848),  11 
Beav.  355,  18  L.  J.  Ch.  57.  In  TUdesJcy  v.  Clarkson  (1862),  30  Beav. 
419,  31  L.  J.  Ch.  362,  it  was  decided  that  a  tenant  under  an  agreement 
to  take  a  lease  is  not  bound  to  accept  it  if  the  house,  upon  a  complete 
survey,  is  found  defective  and  would  entail  a  heavy  outlay  on  him  to 
keep  it  in  repair  under  the  usual  covenant  of  repair.  Secus,  if  the  de- 
fendant had  entered  into  the  contract  with  full  knowledge  of  the  state 
of  the  premises  ;    Cook  v.   Wiu((j]i  (1860),  2  Giff.  201.     For  other  cases 
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jsee-JJean  of  Ely  v.  Stewart  (1740),  2  Atk.  44;  Hamilton  v.  Grant 
(1815),  3  Dow.  o3,  15  E.  E.  5;  Klmberley  v.  Jennings  (1833),  6  Sim. 
340;  Talbot  y.Ford  (1843),  13  Sim.  173;  Wed;/ewood  v.  Adams  (1845), 
6  Beav.  600;  Moxhay  v.  Liderwirk  (1849),  1  De  G.  &  Sin.  708;  Liikey 
V.  i^/y^s  (1855),  24  L.  J.  Ch.  495;  Denne  v.  X/y/^#  (1857),  26  L.  J. 
■Ch.  459;  Shrewsbury  and  Jiirwyinf/ham  Railway  Co.  v.  London  and 
North-  Western  Railway  Co.  (1857),  6  H.  L.  C.  113,  26  L.  J.  Ch. 
482. 

Where  there  is  no  hardship  at  the  date  of  the  contract,  its  subsequent 
interposition  is  generally  no  defence  to  an  action  for  specific  performance ; 
Haywood  Y.  Cope  (1858),  25  Beav.  140,  27  L.  J.  Ch.  468.  There  it 
■was  held  that  a  lessor  of  mines,  by  delivering  the  draft  of  a  lease  in 
accordance  with  an  agreement  made  in  1855,  and  not  insisting  on  the 
execution  of  the  lease  until  1857,  after  the  mines  had  been  tried  and 
abandoned  as  valueless,  does  not  lose  his  right  of  specific  performance. 
The  case  is  stronger  where  the  hardship  is  caused  by  the  subsequent 
act  of  the  defendant;  Ildliag  v.  Lumley  (1859),  3  De  G.  &  J.  493,  28 
L.  J.  Ch.  249.  For  other  cases  see  Wood  v.  Griffith  (1818),  1  Swanst. 
43,  1  Wilson,  34,  18  E.  E.  18;  Evans  v.  Walsh  (1805),  2  Sch.  &  Lef. 
419  (cited  in  Bevell  v.  Bnssey) ;  Bevell  v.  Ilicssey  (1813),  2  Ball  & 
Beatty,  280,  12  E.  E.  87;  Hawkes  v.  Eastern  Counties  Railway  Co. 
(1852),  1  De  G.  M.  &  G.  737,  5  H.  L.  Cas.  331;  Nickels  v.  Hancock 
(1858),  7  De  G.  M.  &  G.  300. 

Where  the  hardship  is  caused  by  subsequent  acts  of  the  plaintiff, 
the  defendant  may  resist  specific  performance.  This  is  shown  by  the 
principal  case  of  The  Duke  of  Bedford  v.  The  Trustees  of  the  British 
Museum.  In  Dawson  v.  Soloman  (1860),  1  Dr.  &  Sm.  1,  29  L.  J. 
•Cli.  129,  the  agreement  was  for  the  assignment  of  a  lease  which  was 
forfeitable  on  breach  of  covenant  to  keep  insured.  The  contract  was 
i;o  be  completed  on  the  20th  of  July;  the  insurance  expired  on  the  24th 
■of  June,  and  was  renewed  for  a  month  by  the  intending  assignor.  The 
parties  met  on  the  26th  of  August  to  complete  the  contract,  when  it 
was  discovered  that  owing  to  the  lapse  of  the  insurance  the  lease  was 
liable  to  forfeiture.  The  intended  assignee  refused  to  complete,  and  a 
^suit  by  the  intending  assignor  for  specific  performance  of  the  agreement 
■was  dismissed. 

On  grounds  somewhat  similar  to  hardship  or  unfairness  a  purchaser 
as  not  bound  to  complete  a  contract,  if  by  so  doing  he  may  })robal»ly  be 
•exposed  to  litigation  in  respect  of  the  subject-matter  of  the  contract; 
I'eyler  v.  White  (1864),  33  Boav.  403,  33  L.  J.  Ch.  569.  So  the  Court 
has  frequently  refused  specific  performance  where  the  title  of  the 
vendor  to  the  lands  is  doubtful,  either  because  a  Court  of  co-ordinate 
jurisdiction  has  rightly  or  wrongly  pronounced  against  it;  or  because  it 
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depends  on  the  construction  of  some  ill-expressed  and  improperly  drawn 
up  instrument;  or  because  it  depends  on  the  presumption  of  a  doubtful 
fact;  Lowes  v.  Lush  (1808),  14  Ves.  547,  9  E.  R.  344;  Eyton  v. 
Dicken  (1817),  4  Price,  303;  Freer  v.  Hesse  (1856),  4  De  G.  M.  &  G. 
495;  Mullings  v.  Trinder  (1870),  L.  E.,  10  Eq.  449,  at  p.  454,  39  L. 
J.  Ch.  833;  Alexander  v.  Mills  (1871),  L.  E.,  (3  Ch.  124,  at  p.  132,  40 
L.  J.  Ch.  73. 

AMERICAN   NOTES. 

This  doctrine  is  elementary  and  thoroughly  accepted  in  tiiis  country. 
Both  principal  cases  are  cited  by  Mr.  Pomeroy  (Equity  Jurisprudence,  pp.  960, 
1190).  Mr.  Lawson  says  (Contracts,  §  472,  (2)  )  :  "  It  will  not  decree  specific 
performance  where  it  would  operate  unreasonably  hard  on  the  defendant 
{Johnson  v.  Hubbell,  10  New  Jersey  Equity,  332  ;  66  Am.  Dec.  773  ;  Swint  v. 
Carr,  76  Georgia,  322;  2  Am.  St.  Rep.  41 ;  Brijanx.  Loftus,  1  Robinson  (Vir- 
ginia), 12  ;  39  Am.  Dec.  242  ;  Marble  Co.  v.  Ripley,  10  Wallace  (U.  S.  Supr. 
Ct.),  339  ;  Weise''s  Appeal,  72  Pennsylvania  State,  3.51 ;  Starnes  v.  Neicsom, 
1  Tennessee  Chancery,  239)  ;  or  where  the  agreement  itself  is  unreasonable 
(Higgins  v.  Butler,  78  Maine,  520)  ;  or  where  its  decree  would  produce  injus- 
tice or  would  be  inequitable  under  all  the  circumstances  (Margrafy.  Muir, 
57  Xew  York,  158;  Chicago,  &fc.  R.  Co.  v.  Schoeneman,  90  Illinois,  258)."  See 
collection  of  cases,  Pomeroy's  Equity  Jurisprudence,  §  400  ;  Datz  v.  Phillips, 
137  Pennsylvania  State,  203  ;  21  Am.  St.  Rep.  864 ;  Brown  v.  Pitcairn,  148 
Pennsylvania  State,  387  ;  33  Am.  St.  Rep.  834  ;  Gotthelf  v.  Slranahan,  138 
New  York,  345  ;  20  Lawyers'  Rep.  Annotated,  455. 

From  the  countless  number  of  cases  illustrating  this  principle  two  may 
sufTice.  A  woman  and  her  husband,  in  consideration  of  the  satisfaction  of  a 
demand  of  $600  against  the  husband,  and  the  payment  to  them  of  8275, 
absolutely  assigned  to  A.  and  B.  a  policy  in  favour  of  the  defendant  on  her 
husband's  life  ;  A.  paid  the  subsequent  premiums  until  maturity,  when  the 
amount  due  was  11477.73  ;  the  insurers  refused  to  pay  it  without  the  defend- 
ant's receipt  on  the  back  of  the  policy  ;  the  defendant  refused  to  sign  her 
name  without  receiving  .f477.73,  when  the  policy  was  collected ;  accordingly 
A.  executed  a  written  agreement  to  pay  her  that  sum  on  the  payment  of  the 
policy ;  she  signed  her  name,  and  A.  and  B.  received  the  fuU  amount ;  in  an 
action  against  them  on  the  agreement,  held,  that  it  was  unconscionable,  and 
not  enforceable  beyond  an  amount  fairly  due  for  her  service  and  inconvenience 
in  writing  her  name.  Kelley  v.  Caplice,  23  Kansas,  474;  33  Am.  Rep.  179, 
and  note,  182.  The  plaintiff  contracted  to  sell  and  the  defendant  to  buy  a 
leasehold  interest  in  land  to  commence  in  the  future.  Before  the  day  an 
ocean  storm  washed  away  a  part  of  the  land.  Held,  that  specific  performance 
should  not  be  decreed.  Huguenin  v.  Courtenay,  21  South  Carolina,  403  ;  .53 
Am.  Rep.  688. 

'[w  Prospect  Pari:  kc.R.  Co.v.  Coney  Island,  &cc.  /?•  Co  .  114Xew  York,  152  ; 
26  Lawyers'  Rep.  Annotated,  610,  it  was  held  that  the  fact  that  a  contract  fair 
when  made,  has  become  a  hard  one  by  the  force  of  changing  circumstances 
or  subsequent  events,  will  not  necessarily  prevent  its  specific  performance ; 
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and  so  active  competition  between  a  street  railway  company,  after  it  lias 
adopted  electricity  as  a  motive  power,  and  another  company  which  has  a 
steam  line,  will  not  relieve  the  former  from  a  contract  to  run  cars  over  the 
other's  track  to  its  depot,  although  it  was  made  when  the  use  of  horse-cars 
on  its  own  line  made  such  con)petition  impossible.  The  Court  said  :  ••  It 
may  very  well  be  that  under  a  contract  having  twenty-one  years  to  rui;, 
theie  may  be  such  a  change  of  conditions  as  will  aifect  unfavourably  the 
one  party  or  the  other  ;  but  this  offers  no  reason  for  refusing  specific  per- 
formance, unless  subsequent  events  have  made  performance  by  the  defendant 
so  onerous  that  the  eiiforcement  would  impose  great  hardshij)  and  cause  little 
or  no  benefit  to  the  plaintiff.  Trustees  of  Columbia  Coller/e  v.  Thacher,  87 
N.  Y.  316,  317 ;  41  Am.  Rep.  365;  MurdfeUU  v.  New  York  W.  S.  §'  B.  R.  Co., 
102  N.  Y.  703.  While  it  may  be  somewhat  to  the  disadvantage  of  defendant 
to  perform  its  contract,  under  the  present  circumstances,  when  active  com- 
petition exists  between  plaintiff  and  defendant,  yet  that  fact  presents  no 
legal  reason  for  discharging  it  from  the  obligation  of  its  contract." 


No.  70.  —  CLINAN  v.  COOKE. 
(1802.) 

No.  71.  — SUTHEELAND  v.  BEIGGS. 

(1841.) 

RULE. 

Specific  performance  may  be  ordered  of  a  contract  for 
sale  of  land,  under  which  the  plaintiff  has  altered  his 
position  (by  making  improvements  on  the  land  or  otlier- 
wise),  although  the  contract  is  not  in  writing  and  signed 
by  the  party  to  be  charged  within  the  4th  section  of  the 
Statute  of  Frauds. 

Clinan  v.  Cooke. 

1  Sch.  cS:  Lef.  22-43  (s.  c.  9  R.  R.  3). 

Contract.  —  Interest  in  Land. —  Statute  of  Frauds.  —  Part  Performance. — 
Specific  Performance. 

*  A.,  by  public  advertisement,  offers  lands  to  be  let  for  three  lives,  or  [*  2"2] 
thirty-one  years;  and  proposals  having  been  made  by  B.  and  accepted, 
an  agreement  is  executed  between  H.  and  the  agent,  of  A.  authorized  to  contract 
for  him  for  a  lease  of  the  lands,  in  which  agreement  the  term  for  which  the  lease 
is  to  be  made  is  not  mentioned.  A.  is  not  bound  to  perform  this  contract,  there 
being  no  evidence  in  writing  of  the  term  to  be  demised.  There  being  uo 
reference  in  the  agreement  to  the  advertisement,  pand  evidence  cannot  be 
received  to  connect  the  one  with  tlie  other  so  as  to  ascertain  the  term. 
VOL.  VI.  — 46 
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Such  an  agreement  niiglit  bo  supported  as  a  ground  of  action  if  there  were 
jiart  performance ;  but  tlie  mere  payment  of  money  is  not  part  performance  for 
this  ])urpose. 

The  bill  was  filed  by  two  persons  named  Clinan  against  Cooke, 
and  Cahill ;  and  prayed  a  specific  performance  of  an  agreement  for  a 
lease  for  tliree  lives  of  tlie  lands  mentioned,  entered  into  between 
the  Clinans  and  Cooke,  and  in  case  it  should  appear  by  ]\lr.  Cooke's 
answer  that  he  had  put  it  out  of  his  power  to  make  a  lease  pursu- 
ant to  the  agreement,  the  bill  prayed  that  he  should  be  decreed  to 
make  compensation  to  the  plaintiffs. 

In  the  year  1798,  Mr.  Cooke  caused  an  advertisement  to  be 
inserted  in  the  public  papers  in  the  following  words :  "  To  be  let 
for  three  lives  or  thirty-one  years  from  the  first  day  of  May  next, 
the  lands  of  Purcell's  Garden,  containing,  &c.  [then  followed  a 
description  of  the  lands.]  Application  to  be  made  to  William 
Cooke,  Esq.,  or  Edmund  Meagher,  of,  &c.,  dated  October  23rd,  1798." 
In  consequence  of  this  advertisement  the  plaintiffs  applied  to 
]\Ieagher,  and  entered  into  a  treaty  with  him  for  a  lease  of  the 
lands,  and  on  the  15th  of  February,  1799,  the  following  article  was 
executed  :  "  Memorandum  of  an  agreement  concluded  by  and 
between  William  Cooke,  Esq.,  of,  &c.,  and  Patrick  Clinan  and 
Michael  Clinan,  both  of,  &c.,  hath  demised  set  and  to  farm  let 
nnto  the  said  P.  and  M.  Clinan  all  that  and  those  that  part 
of  the  lands  of  Purcell's  Garden,  now  in  the  possession  of  Michael 
and  Martin  Cahill,  containing,  &c.,  at  the  yearly  rent  of  two  guineas 
per  annum  for  the  first  year  commencing  from  the  first  of  May 
next,  and  £2  8s.  Od.  annually  for  the  remainder  of  the  term :  the  said 
William  Cooke  is  to  give  the  said  P.  and  M.  Clinan  peaceable  pos- 
session, in  case  the  said  Martin,  and  Michael  Cahill  dispute  giving 
the  possession,  according  to  a  notice  served  them  in  writing, 
[*  23]  on  the  first  day  of  May  next ;  otherwise  the  said  P.  *  and 
M.  Clinan  are  to  have  lawful  interest  on  the  money  they 
deposited ;  wiiich  sum  a  receipt  specifies ;  same  leases  to  be  per- 
fected at  the  requisition  of  either  party.  —  Given  under  our  hands 
and  seals  this  25th  day  of  February,  1799." 

Attested  by  two  ]  E.  Meagher.     (Seal.) 

Witnesses.       j  P.  Clinan.         (Seal.) 

The  money  alluded  to  in  the  memorandum  was  a  sum  of  fifty^ 
guineas  which  Cooke  had  received  from  the  plaintiffs  in  considera- 
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tion  of  the  lease,  at  the  recommendation  of  Meagher,  who  also 
appeared  to  have  received  a  sum  of  twenty  guineas  from  the  plain- 
tiffs for  which  no  receipt  was  given.  The  plaintiffs  had  prepared 
and  tendered  a  lease  for  three  lives ;  Mr.  Cooke,  however,  refused 
to  perform  the  agreement,  and  in  May,  1799,  granted  a  new  term 
of  the  lands  to  the  defendants,  the  Cahills,  who  knew  of  the  agree- 
ment made  with  the  plaintiffs.  The  bill  alleged  that  Meagher  was 
a  general  agent  for  Mr.  Cooke,  and  as  such  was  authorized  to  let 
the  lands  for  him,  to  this  fact  there  was  no  evidence;  but  the 
answer  of  Cooke  adndtted  that  he  had  caused  the  advertisement  to 
be  inserted  and  referred  to  it,  and  believed  the  lands  were  adver- 
tised to  be  set  for  three  lives  or  thirty-one  years,  that  being  the 
limits  of  his  power  of  demising  under  his  marriage  settlement;  it 
admitted  that  there  was  a  reference  to  Meagher  in  the  advertise- 
ment ;  but  denied  that  he  did,  either  by  power  of  attorney  or  by 
any  other  means,  authorize  Meagher  to  set  the  lands;  but  that  he 
had  a  great  reliance  on  the  honesty  of  Meagher,  that  he  would  not 
impose  on  him ;  and  then  it  stated  a  conversation  with  Meagher 
concerning  the  proposal  of  the  plaintiffs,  and  that  Meagher  knowing 
tliat  defendant  had  some  occasion  for  some  ready  money,  advised 
him  to  accept  the  fifty  guineas  which  as  he  told  him  the  plaintiffs 
liad  offered;  and  admitted  that  he  did  accept  the  money  and  did 
tliereupon  order  and  direct  Meagher  to  go  to  the  defendants, 
the  Cahills,  and  to  the  plaintiffs,  and  if  he  *  was  satisfied  [*  24] 
that  he  could  give  peaceable  possession  with  the  concurrence 
of  the  Cahills,  that  then  the  plaintiffs  should  have  said  lands 
agreeable  to  their  proposal,  but  not  otherwise  ;  and  that  IVfeagher, 
without  being  satisfied  on  that  subject,  entered  into  the  agreement 
stated.  It  appeared  that  shortly  before  the  bill  was  filed,  Cooke 
tendered  the  fifty  guineas  to  the  plaintiffs,  who  refused  to  accept  it. 
As  to  the  term,  the  answer  did  not  state  whether  Mr.  Cooke  con- 
sidered the  proposal  as  a  proposal  for  three  lives  or  thirty-one 
years,  but  said  that  the  parties  were  mutually  to  determine  whether 
it  should  be  for  three  lives  or  thirty-one  years.  Parol  evidence 
was  offered  also,  that  defendant  acknowledged  Meagher  as  liis 
agent,  and  said  he  would  abide  by  his  bargains,  and  referred 
persons  to  him  on  matters  respecting  the  lands. 

The  case  was  argued  by  Mr.  O'Grady,  Mr.  J.  Ball,  and  :\Ir.  C. 
r.all,  for  the  plaintiff,  and  by  Mr.  Burston,  Mv.  Plunket,  :Mr. 
Lockington,  and  Mr.  Bushe,  for  the  defendant. 
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[81]     LoKD  Chancellor  (Lord  Kkdesdale). 

(After  stating  the  facts ;)  It  is  insisted,  that  wherever  an 
authority  is  given  to  another  to  enter  into  a  contract  of  this  descrip- 
tion, it  must  be  in  writing.  There  is  no  foundation  for  this  posi- 
tion ;  the  words  of  the  Statute  of  Frauds  do  not  import  any  such 
thing,  and  there  are  decided  cases  to  the  contrary,  particularly  the 
case  ^  furnished  by  Mr.  Fitzgerald  from  Mr.  Malone's  notes, which  is 
a  precise  determination  in  point,  and  I  think  was  decided  in  perfect 
conformity  to  the  statute.  Therefore  the  authority  in  this  case  is 
a  sufficient  authority  as  far  as  it  is  admitted,  —  that  is,  it  is  an 
authority  to  conclude  an  agreement  with  the  plaintiff  for  a  term 
either  of  three  lives  or  thirty-one  years,  but  that  was  unquestion- 
ably to  be  expressed  in  any  agreement  to  be  made  between  the  par- 
ties, and  it  cannot  be  taken  to  be  an  authority  otherwise  than  as  so 
expressed.  It  has  been  questioned,  whether  an  authority  was  given 
to  conclude  this  agreement.  I  think  Mr.  Cooke  cannot  contend, 
that  an  authority  to  conclude  the  agreement  was  not  intended  to  be 
given,  because  fifty  guineas  were  paid  to  him  in  consideration  of 
it,  which  he  accepted,  and  therefore  he  must  have  understood,  that 
Meagher  had  gone  beyond  merely  informing  these  persons  that  they 
might  have  an  agreement,  provided  the  Cahills  agreed  to  give  up 
the  possession ;  he  must  have  understood  that  they  had  come  to  an 
agreement,  and  therefore  I  must  presume  that  the  agreement  was 
made,  and  made  pursuant  to  an  authority. 

The  next  question  is,  whether  this  agreement  was  made  according 

to  the  authority.  The  words  of  Cooke's  answer  are  "  that 
[*  32]    if  he  was  satisfied  that  he  could  give  peaceable  *  possession, 

&c. , "  he  was  authorized.  It  depended  entirely  on  the  mind 
of  Meagher,  and  I  think  we  must  take  it,  that  he  was  satisfied 
as  far  as  the  nature  of  the  thing  admitted  of  it ;  he  could  not  know 
with  absolute  certainty  whether  the  Cahills  would  quit  or  not.  It 
is  indeed  clear,  that  he  was  not  perfectly  satisfied  on  that  subject, 
because  in  the  agreement  which  he  signed,  he  has  introduced  a 
provision,  which  shows  he  was  still  apprehensive  that  the  Cahills 
would  hold  out ;  but  this  apprehension  did  not  weigh  so  far  as  to 
prevent  the  agreement,  else  it  would  have  been  absurd  to  have 
entered  into  the  agreement  at  all  until  the  Cahills  had  quitted. 
Besides,  Cooke  himself  having  accepted  fifty  guineas,  was  bound 
to   satisfy    himself    on  that   subject.      I  do    not    therefore    think 

1  Burrij  V.  Lord  Barnjtnore,  before  Lord  Lifford,  Ch.  Mich.  1770. 
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that  that    is    a   ground    fur  objecting    to    the    performance  of  this 
agreement. 

Then  comes  the  question,  whether  there  is  an  agreement  in  writ- 
ing sufficiently  expressed ;  now,  whenever  an  act  is  done  under  an 
authority,  it  must  be  in  pursuance  of  that  authority.  If  you 
suppose  that  Meagher  was  authorized  to  make  an  agreement  with 
these  persons,  and  to  sign  it  in  the  name  of  Cooke,  it  must  be  a 
perfect  agreement  that  is  to  be  made ;  it  must  be  an  agreement 
which  is  to  contain  that  which  is  to  bind  Cooke.  Now  if  there 
was  in  the  agreement  any  fraudulent  omission  on  the  part  of 
]\Ieagher,  to  which  Cooke  was  not  privy,  he  would  not  l)e  l)()und 
liy  it,  as  he  had  not  authorized  Meagher  to  commit  a  fraud.  How- 
ever there  is  no  suggestion  of  fraud  in  Meagher;  the  utmost  that 
can  be  said  is,  that  the  not  inserting  the  term  in  the  agreement 
was  ignorance,  mistake,  or  blunder ;  but  the  agreement  is  therefore 
imperfect,  and  being  so,  it  is  not  an  agreement '  according  to  the 
autliority,  and  on  that  ground  I  think  it  would  be  extremely  diffi- 
cult to  decree  what  the  bill  seeks. 

*  It  is  contended  that  this  omission  may  be  supplied  ])y  [*  33] 
parol  evidence,  and  particularly  by  reference  to  the  adver- 
tisement. The  plaintiffs  have  taken  it  to  be  a  contract  for  a  lease 
of  three  lives ;  therefore  the  contract  they  propose  to  perform  is  a 
contract  at  the  rent  expressed  in  the  paper  for  three  lives.  Now 
a  reference  to  the  advertisement  will  not  serve  their  purpose, 
liecause  the  ambiguity  remains,  for  in  the  advertisement  it  is 
"  three  lives  or  thirty-one  years ;  "  there  is  nothing  in  the  adver- 
tisement that  gives  a  choice  to  the  tenant.  Cooke's  answer  says, 
tliat  it  should  be  either  the  one  or  the  other,  as  the  parties  should 
agree,  and  the  case  is  perfectly  silent  as  to  the  fact  of  any  agreement 
fin  the  point,  except  as  to  the  plaintiffs  having  prepared  a  lease  for 
three  lives,  for  it  is  not  stated  in  their  bill  that  they  meant  the 
agreement  to  be  for  three  lives,  or  that  Meagher  signed  it  meaning 
it  to  be  so;  for  this  reason,  therefore,  it  is  impossible  to  connect 
this  agreement  with  the  advertisement.  But  suppose  there  were 
no  uncertainty  in  this  particular,  and  that  the  advertisement 
had  expressed  three  lives  only,  you  then  are  to  connect  these  two 
transactions ;  how  ?  by  parol  evidence.  Now,  if  the  agreement 
had  referred  to  the  advertisement,  I  agree  parol  evidence  miglit 
Viave  been  admitted  to  show  what  was  the  thing  (namely  the  adver- 
tisement) so  referred  to,  for  then  it  would  be  an  agreement  to  grant 
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for  so  much  time  as  was  expressed  in  the  advertisement,  and  then 
the  identity  of  the  advertisement  might  be  proved  by  parol  evi- 
dence; but  there  is  no  reference  whatever  to  the  advertisement  in 
this  agreement. 

The  case  of  Taioney  v.  Cnnvthcr,  3  Bro.  C.  C.  318,  was  men- 
tioned in  argument :  there  the  agreement  was  prepared  in  writing ; 
the  defendant  declined  to  sign  it,  but  he  wrote  a  letter,  which 
Lord  Thurlow  said  he  relied  on  as  referring  to  the  written  paper 
containing  the  terms  of  the  agreement,  and  he  thouglit 
[*  34]  that  letter  vv'as  tantamount  to  *  signing  the  written  agree- 
ment, which  written  agreement,  by  the  bye,  was  in  the 
defendant's  own  hands.  It  is  a  misfortune,  that  persons  publisli- 
ing  reports  of  cases  in  equity,  do  not  take  the  trouble  of  looking 
into  the  decrees ;  in  that  case  Lord  Thurlow,  though  he  pro- 
nounced that  decree,  yet  he  gave  the  defendant  his  costs,  provided 
he  consented  to  deliver  up  possession  within  a  certain  time;  his 
Lordship  w^as  diffident  of  his  opinion,  and  intimated  that  he  did 
so  to  secure  against  an  appeal,  the  property  being  but  small ;  and 
this  shows  that  he  did  consider  that  as  a  doubtful  case,  otherwise 
it  would  be  extraordinary  that  the  defendant  should  have  his  costs 
where  he  w^as  wrong.  However,  Mr.  Brown  has  not  taken  any 
notice  of  that  circumstance,  which  I  am  sure  was  as  I  have  stated 
it.  I  have  often  discussed  that  case,  and  I  never  could  bring  my 
mind  to  agree  with  Lord  Thurlow^ 's  decision,  for  this  reason; 
he  considered  the  letter  tantamount  to  a  signing  of  the  agreement ; 
I  thought  the  true  meaning  of  it  was,  "  I  will  not  bind  myself, 
but  you  shall  rely  on  my  w^ord.  "  The  case  is  not  very  accurately 
reported ;  however  it  appears  to  me  strong  in  favour  of  the  opinion 
I  entertain  in  this  case,  supposing  Lord  Thurlow  to  be  right; 
because  Lord  Thurlow  considered  a  reference  to  the  written  agree- 
ment essentially  necessary ;  he  considered  the  letter  and  the  agree- 
ment one  and  the  same  thing,  and  the  letter  as  a  recognition  of 
the  agreement,  as  of  a  paper  referred  to  in  the  possession  of  the 
defendant,  and  as  a  thing  in  which  parol  evidence  was  no  otherwise 
necessary  than  to  identify  the  thing  produced. 

There  is  a  case,  Binstead  v.  Colman,  in  Bunb.  65 ;  the  position 
there  is  a  mere  general  assertion ;  "  wdiere  there  is  an  agreement 
by  writing  executed,  you  cannot  come  by  evidence  to  supply 
any  defect  in  that  agreement  which  was  intended  to  be  part  of 
that  agreement,  but   not    inserted    in    it;    for   that    would    be    to 
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evade  the  Statute  *  of  Frauds,  and  introduce  more  per-  [*  35] 
jury.  "  This  is  stated  as  having  been  said  by  the  Chief 
Baron,  and  it  is  added  that  the  whole  Court  were  of  the  same 
opinion ;  but  whether  said  in  the  case  before  the  Court,  whether 
said  judicially,  we  cannot  learn,  and  there  is  therefore  no  great 
dependence  to  be  had  on  that  case. 

In  PartericJie  v.  Powlett,  2  Atk.  383,  Lord  Hardwicke  is  made 
to  say,  "  To  add  anything  to  an  agreement  in  writing  by  admit- 
ting parol  evidence  which  would  affect  lands,  is  not  only  contrary 
to  the  Statute  of  Frauds  and  perjuries,  but  to  the  rule  of  the  com- 
mon law  before  that  statute  was  in  being. "  That  appears  to  be  a 
mere  dictum  when  you  look  into  the  circumstances  of  that  cas:e, 
which  I  have  reason  to  know  is  most  imperfectly  stated  by  Atkyns  ; 
because  I  have  a  collection  taken  from  the  register's  books  by  JMr. 
Hollist,  a  gentleman  of  the  English  bar,  who  has  been  very  accu- 
rate, and  it  appears  from  his  note  that  this  was  said  incidentally  l)y 
Lord  Hardwicke,  and  that  it  does  not  apply  to  the  case ;  however, 
these  expressions  do  tend  to  show  a  general  opinion  on  the  subject. 

In  the  case  of  Brodie  v.  St.  Paul,  1  Ves.  Jun.  326,  Mr. 
Justice  BuLLER  came  to  a  decision  of  the  point,  though  it  is 
extremely  difficult  to  collect  that  from  the  report  of  the  case,  for 
I  ol)serve  that  the  reporter  has  omitted  to  state  the  fact  on  whicli 
the  question  turned  ;  he  does  not  state  the  agreement,  and  you  only 
discover  from  the  argument  what  was  really  the  question  l)etween 
the  parties.  The  agreement  was  signed  on  the  second  of  Fe])ruary, 
17<S7;  it  referred  to  certain  covenants  which  had  been  read,  con- 
tained in  a  described  paper;  it  was  clear  that  all  the  covenants 
contained  in  tliat  paper  had  not  been  read,  and  which  of  them 
had  been  read  and  wdiich  had  not  was  the  difficulty.  I  recollect 
that  one  way  by  which  we  attempted  to  get  out  of  the  difficulty 
was,  that  everything  in  dispute  was  to  be  left  to  Mr. 
Askew,  and  we  insisted  *  that  he  was  to  determine  what  [*  36] 
had  been  read,  and  what  had  not ;  but  Mr.  Justice  Buller 
thought  that  was  a  matter  of  mere  evidence,  and  not  a  thing  tliat 
was  meant  to  be  left  to  Mr.  Askew's  determination.  In  tlie 
course  of  the  argument  of  tlint  case,  Allan  v.  P,ov)cr  was  men- 
tioned, and  Mr.  Justice  Buller,  s]ieaking  of  tliat  case,  says,  if 
that  case  w^as  right  it  depended  on  ])art-performance, — that  the 
agreement  being  partly  performed  o])ened  the  case  to  i)arol  evi- 
dence :  and  there  the  whole  agreement  was  by  parol;  there  wns 
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110  agreement  in  writing,  there  was  an  instrument  under  the  hand 
of  Bower,  which  was  produced  for  the  purpose  of  showing  that  he 
had  made  some  parol  agreement  with  the  tenant.  But  in  Brodie 
V.  ^S'^.  Paul,  Mr.  Justice  Buller  says  he  was  clear  that  the  agree- 
luent  was  not  suthcieiit  to  sustain  an  action  at  law,  for  that 
nobody  could  tell,  excejjt  by  parol  testimony,  what  covenants  had 
been  read,  and  what  not ;  that  part-performance  takes  a  case  out 
(jf  the  statute,  but  that  in  that  case  there  was  nothing  that  could 
<Io  so.  "  The  question  here  is,  what  is  tlie  agreement  ?  the  whole 
depends  upon  parol.  If  the  agreement  is  certain,  and  explained 
in  writing,  signed  by  the  parties,  that  binds  them ;  if  not,  and 
evidence  is  necessary  to  prove  what  the  terms  were,  to  admit  it, 
would  effectually  break  in  upon  the  statute,  and  introduce  all  the 
mischief,  inconvenience,  and  uncertainty,  the  statute  was  de- 
signed to  prevent. "  Now  I  must  ccJnfess,  I  feel  this  to  be  per- 
fectly right,  and  I  am  convinced  that  though  the  counsel  for  Mr. 
Brodie  felt  that  he  was  very  ill  used,  yet  they  felt  also  that  it 
was  impossible  that  relief  could  be  afi'orded  him,  and  that  this 
blunder  had  made  the  agreement  so  imperfect  that  the  statute 
forl:)id  its  execution. 

The  case  of  Allan  v.  Boicer  appears  in  3  Bro.  C.  C.  149,  to  have 
come  on  again  on  a  re-hearing,  and  upon  that  re -hearing,  it  ap- 
peared that  the  proceeding  was  in  itself  iiTegnlar;  that 
[*  37]  it  was  a  decree  made,  not  when  the  cause  was  *  at  hearing, 
but  upon  a  motion  for  an  injunction,  and  therefore  Lord 
Thurlow  was  under  the  necessity  of  setting  it  aside,  as  being 
irregularly  made.  I  know  it  never  came  on  again.  Whether  the 
decision  would  have  been  the  same  if  it  had,  I  cannot  venture  to 
say,  but  that  must  at  all  events  have  depended  on  its  being,  or 
not  being,  considered  a  part  execution  of  a  parol  agreement,  for 
Lord  Thurlow  thought  that  the  paper  left  behind  by  Mr.  Bower 
showed  that  he  had  come  to  some  parol  agreement,  and  having 
done  so,  had  let  the  plaintiff  into  possession,  that  the  plaintift' had 
laid  out  great  sums  of  money  on  the  farm.  This  he  considered  as 
proved  by  that  paper,  which  he  considered  as  a  confession  by 
Bower  of  that  fact;  and  this  he  thought  sufficient  ground  for 
directing  an  inquiry  what  was  the  agreement  entered  into,  to 
which  that  paper  referred.  That  is,  he  considered  that  paper, 
not  as  an  agreement  to  be  supplied  by  parol  evidence,  but  as  evi- 
dence of  a  parol  agreement.     There  were  very  great  doubts  whether 
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that  was  a  solid  opinion ;  though  Lord  Thurlow  took  it  up  very 
strongly,  and  his  decisions  were  very  seldom  unsatisfactory.  Any 
person  who  reads  his  decision  in  3  Bro.  will  tiud  that  he  did  not 
feel  himself  very  strong  when  he  delivered  his  opinion.  There 
was  sometliing  of  the  same  ini[)ression  as  was  on  his  mind  in  the 
case  of  Tawniy  v.  Croivther,  3  Bro.  C.  C  318.  In  the  first  of  those 
cases,  where  a  man  said  he  would  not  sign  a  paper.  Lord  Thuklow 
considered  this  tantamount  to  a  signatuie  ;  and  in  the  latter,  when 
the  expressions  of  the  party  were,  "  that  he  had  not  given  his 
tenant  a  lease  because  he  was  not  willing  to  grant  leases, "  his 
Lordship  held  this  as  an  agreement  to  grant  a  lease.  I  confess 
my  mind  could  never  follow  these  two  cases,  and  there  was  great 
doubt  amongst  the  bar  on  both  of  them.  However,  I  think 
neither  of  these  cases  decides  the  present.  So  far  as  they  touch 
it,  they  rather  confirm  the  opinion  I  have  formed,  and  particu- 
larly Tawncy  v.  Uroictlirr,  for  there  Lord  TiiURLOW  considered  the 
letter  as  referring  distinctly  to  the  other  paper. 

*  A  case  was  also  mentioned  from  3  Atk.  388  {Joyncs  v.  [*  38] 
Stcttliam),  where  a  ])ill  was  filed  for  a  specific  perform- 
ance of  an  agreement  for  a  lease.  The  defendant  alleged  that 
there  was  a  mistake  in  the  agreement  with  respect  to  the  rent ; 
that  the  rent  was  to  be  clear  of  taxes,  and  that  that  was  not  in- 
serted in  the  agreement;  and  on  that  ground  he  resisted  perform- 
ance, and  he  offered  to  read  parol  evidence  to  show  that  that  was 
part  of  the  agreement.  Now,  that  "was  admitted  on  a  ground 
which  I  take  to  be  perfectly  clear :  the  bill  was  filed  to  compel 
performance  of  an  agreement ;  the  defendant  says,  "  The  agree- 
ment you  have  got  signed  was  not  the  agreement  I  entered  into, 
and  I  therefore  am  not  liound  to  perform  it. "  Suppose  the 
omission  fraudulent:  the  plaintiff'  might  have  proved  a  case  of 
fraud  to  avoid  it;  and  it  is  quite  equal  whether  it  is  insisted  on 
as  a  mistake  or  a  fraud,  so  says  Lord  Hardwicke. 

It  is  true  Mr.  Atkyns  makes  Lord  Hardwicke  say,  "  Suppose 
the  defendant  had  been  the  plaintiti',  and  had  brought  the  1)ill  for 
a  specific  performance  of  the  agreement.  I  do  not  see  l>ut  lie 
might  have  been  allowed  the  benefit  of  disclosing  this  to  the 
Court. "  This  passage  was  cited  for  the  purpose  of  showing  that 
Lord  Hardwicke  thought  there  might  be  an  addition  to  tlie 
agreement  by  parol.  I  have  found  a  reference  to  a  note  of  the 
same    case  by  Mr.    Brown,    who   was    King's   Counsel    in    Lord 


7oO  CO^iTKACT. 


No.  70.  —  Clinan  v.  Cooke,  1  Sch.  &o  Lef .  38-39. 


Hardwicke's  time,  and  in  great  l)ii.siiiess;  and  the  manner  in 
which  he  has  put  this  case  is  thus,  — "  But  Query,  if  on  a  bill  for 
performance  of  an  agreement,  and  an  attempt  to  add  to  the  agree- 
ment by  parol,  whether  plaintiff  can  do  it  in  that  case  ?  "  There- 
fore Mr.  Brown  certainly  did  not  understand  Lord  Hakdwicke  as 
saying  that  it  could  be  done;  and  looking  attentively  at  the 
wurds   used   by  Atkyns,    I   do   not   think   they   import  anything 

positive. 
[*  39]  *  There  is  a  prior  case,  WalJcer  v.    Walker,  2  Atk.    98, 

where  Lord  Hakdwicke  is  made  to  say  something  similar; 
«nd  there  seems  to  have  been  somewhat  of  a  floating  idea  in  the 
mind  of  his  Lordship,  that  by  possibility  a  case  might  be  made, 
in  which  even  a  plaintiff  might  be  permitted  to  show  an  omission 
in  a  written  agreement,  either  by  mistake  or  fraud.  However, 
I  can  find  no  decision  except  the  contrary  way.  The  admission 
•of  such  evidence  as  matter  of  defence  is  frequent.  Legal  v. 
Millar,  2  Ves.  Sen.  299.  And  the  same  doctrine  is  stated  in 
Pitcarne  v.  Ocjlourne,  2  Ves.  Sen.  375,  and  in  an  older  case,  1 
Yern.  240.  It  is  used  to  rebut  an  ecjuity ;  the  defendant  says, 
"  The  agreement  you  seek  is  not  the  agreement  I  mean  to  enter 
into ;  "  and  then  he  is  let  in  to  prove  fraud  or  mistake;  It 
should  be  recollected  what  are  the  words  of  the  statute  :  "  No 
person  shall  be  charged  upon  any  contract  or  sale  of  lands,  &c. , 
unless  the  agreement,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorized. "  No 
person  shall  be  charged  with  the  execution  of  an  agreement  who 
has  not  either  by  himself  or  his  agent  signed  a  written  agree- 
ment, but  the  statute  does  not  say  that  if  a  written  agreement 
is  signed,  the  same  exception  shall  not  hold  to  it  that  did  before 
the  statute.  Now,  before  the  statute,  if  a  bill  had  been  brought 
for  specific  performance,  and  it  had  appeared  that  the  agreement 
had  been  prepared  contrary  to  the  intent  of  the  defendant,  he 
mifht  have  said,  "  That  is  not  the  agreement  meant  to  have  been 
signed. "  Such  a  case  is  left  as  it  was,  by  the  statute  :  it  does 
not  say,  that  a  written  agreement  shall  bind,  but  that  an  unwrit- 
ten agreement  shall  not  liind. 

Under  these  circumstances,  if  it  be  not  possible  to  make  this  a 
case  of  part-performance,  it  is  impossible  to  make  such  a  decree 
as  is  sought  by  the  plaintiff. 
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*  I  should  have  great  difficulty  if  there  were  evideuce  [*  40] 
of  a  part-performance.  I  must  have  directed  a  further  in- 
<|uiry,  for  the  party  has  uot  suggested  by  his  l)ill  that  the  agree- 
ment was  for  three  lives,  or  for  any  specific  time,  and  the  case 
stands,  both  on  the  pleadings  and  evidence,  imperfect  on  that 
head.  As  to  the  fact  that  leases  were  tendered  to  Mr.  Cooke,  and 
what  passed  on  that  occasion  ;  it  is  not  said  that  he  had  read  them, 
or  that  he  knew  the  contents,  and  at  most  it  amounts  only  to  evi- 
dence of  this,  that  if  he  found  the  leases  irot  improper,  and  that 
the  Cahills  would  give  up  possession,  he  agreed  to  execute  them. 

But- 1  think  this  is  not  a  case  in  which  part -performance  ap- 
})ears  ;  the  only  circumstance  that  can.  be  considered  as  amounting 
to  part-performance  is  the  payment  of  the  sum  of  fifty  guineas  to 
Mr.  Cooke.  Now,  it  has  always  been  considered  that  the  pay- 
ment of  money  is  not  to  be  deemed  part-performance  to  take  a  case 
out  of  the  statute.  Seagood  v.  Me.ale,  Prec.  Chan.  560,  is  the  lead- 
ing case  on  that  subject;  there,  a  guinea  was  paid  by  way  of 
ei'.rnest,  and  it  was  agreed  clearly  that  that  was  of  no  consequence, 
in  case  of  an  agreement  touching  lands;  now,  if  payment  of  fifty 
guineas  would  take  a  case  out  of  the  statute,  payment  of  one 
guinea  would  do  so  equally ;  for  it  is  paid  in  both  cases 
as  part-payment,  and  no  distinction  can  be  *  drawn.  [*  41] 
IJut  the  great  reason,  as  I  think,  why  part-payment  does 
not  take  such  agreement  out  of  the  statute  is,  that  the  statute 
has  said,  sect.  13,  that  in  another  case,  namely,  with  respect  to 
goods,  it  shall  operate  as  part -performance.  And  the  Courts  have 
tlierefore  considered  this  as  excluding  agreements  for  lands,  liecause 
it  is  to  be  inferred,  that  when  the  Legislature  said  it  should  bind 
in  the  case  of  goods,  and  were  silent  as  to  the  case  of  lands,  they 
meant  that  it  should  not  bind  in  the  case  of  lands. 

But  I  take  another  reason  also  to  prevail  on  the  sulnect.  I  take 
it  that  nothing  is  considered  as  a  part-performance  which  does 
not  put  the  party  into  a  situation  that  is  a  fraud  upon  liini, 
unless  the  agreement  is  performed;  for  instance,  if  upon  a  parol 
agreement,  a  man  is  admitted  into  possession,  he  is  made  a  tres- 
passer, and  is  liable  to  answer  as  a  trespasser  if  there  be  no  agree- 
ment. This  is  put  strongly  in  the  case  of  Foxcraft  v.  Lister, 
cited,  Tree.  Ch.  519;  2  Verm  456;  Vid.  Colles's  Pari.  C.  lOS; 
there  the  party  was  let  into  possession  on  a  parol  agreement,  and 
it  was  said  that  he  ouoht  not  to  be  liable  as  a  wrong-doer,  and  to 
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account  for  the  rents  and  profits ;  and  why  ?  because  he  entered 
in  pursuance  of  an  agreement.  Tlien  for  the  purpose  of  defend- 
ing himself  against  a  charge  wliich  might  otherwise  be  made 
against  him,  such  evidence  was  admissible;  and  if  it  was  admis- 
sible for  such  purpose,  there  is  no  reason  why  it  should  not  be 
admissible  throughout.  That,  I  apprehend,  is  the  ground  on 
which  Courts  of  equity  have  proceeded,  in  permitting  part- 
performance  of  an  agreement  to  be  a  ground  for  avoiding  the  stat- 
ute ;  and  I  take  it  therefore  that  nothing  is  to  be  considered  as 
part-performance  which  is  not  of  that  natuie.  Payment  of  money 
is  not  part-performance,  for  it  may  be  repaid ;  and  then  the  par- 
ties will  be  just  as  they  were  before,  especially  if  re- 
[*  42]  paid  with  interest.  It  does  not  put  a  man  *  who  has 
parted  with  his  money  into  the  situation  of  a  man  against 
whom  an  action  may  be  brought ;  for  in  the  case  of  Foxcraft  v. 
Lister,  which  first  led  the  way,  if  the  party  could  not  have  jiro- 
duced  in  evidence  the  parol  agreement,  he  might  have  been 
liable  in  damages  to  an  immense  extent. 

On  this  ground,  therefore,  I  think  this  is  not  a  case  in  which 
I  can-  consider  that  there  is  a  part-performance  to  warrant  my 
decreeing  performance  of  an  agreement,  the  terms  of  which  are 
left  thus  imperfect,  and  must  be  supplied  by  parol  evidence, 
which  would  be  contrary  to  the  statute ;  there  is  no  sufficient 
ground  to  consider  this  case  out  of  the  statute,  and  I  am  of 
opinion  that  the  bill  must  be  dismissed. 

There  is  another  part  of  the  case  which  requires  a  little  notice* 
the  plaintiff  does  appear  in  the  light  of  a  person  who  at  least 
offered  some  money  to  Meagher;  though  that  fact  is  not  distinctly 
alleged  by  the  answer,  yet  it  is  alleged  that  Meagher  entered 
into  this  agreement  with  the  plaintiffs  in  consequence  of  some 
money  which  he  received  from  them,  and  that  he  did  it  to  the 
prejudice  of  the  defendant :  it  also  appears  that  the  sum  of 
tw^enty  guineas  was  paid  by  the  plaintiffs  to  Meagher,  and  that  it 
was  paid  without  a  receipt.  These  are  suspicious  circumstances; 
the  bill  insists  that  this  money  was  paid  on  account  of  rent;  if 
so,  why  was  not  some  receipt  given  for  it  as  well  as  for  other  pay- 
ments of  the  same  kind  ?  I  think  the  case  on  the  part  of  the 
plaintiff  very  suspicious,  and  not  at  all  favourable.  But  I  think 
the  conduct  of  the  defendant  also  very  unjustifiable,  —  quite  un- 
warrantable,  after  retaining  the  fifty  guineas,   as   he    has    done; 


K.  C.  VOL.  VI.]       SECT.  X.  —  SPECIFIC    PEKFuKMANCE.  733 

No.  71.  —  Sutherland  v.  Briggs,  1  Hare,  26. 

lie  receives  tifty  guineas  in  February  in  consequence  of  an  agree- 
ment which  was  to  be  executed  in  May  ;  he  takes  advantage  of  the 
imperfection  of  the  agreement;    but  with  the  impression 
i.n  his  mind  *  that  it  was  imperfect,  he  retains  the  money      [*43] 
in  his  hands  without  even  tendering  it,  until  a  bill  is  on 
tlie  point  of  being  filed. 

Although  I  dismiss  this  bill  as  to  the  performance  of  the  agree- 
ment for  a  -lease,  yet  there  is  one  part  of  the  agreement  clear 
and  distinct,  that  in  case  of  failure,  the  fifty  guineas  was  to  be 
repaid  with  interest,  and  therefore  I  shall  direct  the  register  to 
compute  what  is  due  on  the  foot  of  the  fifty  guineas  and  interest. 
I  have  a  great  inclination  to  give  the  plaintiffs  costs  on  that 
part  of  the  case ;  and  I  shall  dismiss  the  bill,  so  far  as  it  seeks 
a  lease,  without  costs.  As  to  the  Cahills,  they  have  acted  a 
dishonest  part;  they  knew  of  the  agreement;  and  I  shall  dismiss 
tlie  bill  as  against  them,  without  costs. 

Sutherland  v.  Briggs. 

1  Hare,  26-40  (s.  c.  11  L.J.  Ch.  36). 

Contract. — Interest  in  Laud. — Statute  of  Frauds. — Part  Performance. — 
Specific  Performance. 

The  plaiiitiii'  was  the  lessee  of  a  house  and  other  premises  for  a  term  [*  2G] 
uf  thirty-one  years,  at  a  rent  of  £&0,  and  was  under  a  covenant  to  make 
certain  improvements  on  the  jiroperty.  He  was  also  tenant  from  year  to  year 
<if  an  adjoining  meadow  belonging  to  a  different  proprietor,  at  a  rent  of  £i). 
The  lessor  of  the  house  became  the  jnirchaser  of  the  meadow,  and  by  arrange- 
ment between  him  and  the  plaintiff,  the  improvements  were  extended,  and  jtart 
of  the  house  was  made  to  project  over  the  field,  and  part  of  the  field  was  attached 
to  the  demised  premises,  the  plaintiff  paying  about  half  of  the  expense  of  the 
alterations,  which  far  exceeded  the  sum  he  had  originally  covenanted  to  lay  out, 
and  also  signing  a  memorandum,  which  the  lessor  drew  up,  wliereby  he  agreed 
to  pay  an  entire  rent  of  £80  a  year  for  the  consolidated  property. 

Held,  that  the  extension  of  the  house  into  the  meadow  by  the  plaintiff,  with 
the  concurrence  of  his  landlord,  was  evidence  of,  and  was  sufficient  consideration 
fiir,  a  contract  to  demise  the  meadow. 

That  the  act  of  building  part  of  the  house  upon  the  meadow,  if  it  was  evi- 
dence of  any  right,  was  evidence  of  a  riglit  which  aflfected  tlie  entire  tenement, 
and  that  it  could  not  be  restricted  so  as  to  affect  only  the  part  of  tlie  meadow 
actually  built  upon. 

That  the  extension  of  the  liouse,  part  of  the  demised  premises,  into  the  mea- 
dow, and  the  increase  and  consolidation  of  the  rents,  was  evidence  that  the 
meadow  was  to  be  held  for  the  same  term  as  the  demised  premises. 

That  the  doctrine  witli  regard  to  the  mutuality  of  contracts  had  no  applica- 
tion to  such  a  case. 
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By  an  indenture  of  lease,  dated  the  10th  of  OctoVjer,  1831, 
James  Alexander  Frampton  demised  to  the  plaintiff  a  house,  with 
some  cottages  adjoining,  situate  at  Hayes,  in  the  County  of  Mid- 
dlesex, for  the  term  of  thirty -one  years,  from  the  25th  of  Decem- 
ber, 1830,  at  the  yearly  rent  of  £60.  By  a  covenant  in  the  lease, 
the  plaintiff  was  to  take  down  two  of  the  cottages  and  build  a 
house  upon  the  site,  with  suitable  offices,  at  an  expense  of  not  less 
than  £300,  of  which  £100  was  to  be  allowed  him  out  of  his  rent. 
The  house  stood  upon  the  verge  of  the  demised  premises,  and  was 
separated  from  a  meadow,  the  property  of  a  Mr.  Lock,  only  by  a 
ditch,  of  about  six  feet  wide,  wliich  was  admitted  to  be  comprised 
in  the  lease.  Lock's  meadow  had  for  many  years  previously  been 
occupied  with  the  house  by  the  former  tenant  thereof,  at  a  yeaily 
rent  of  £9 ;  and,  upon  the  lease  of  the  house  and  premises  being 
made  to  the  plaintiff,  he  became  a  tenant  from  year  to  year  of  the 
meadow  to  Mr.  Lock,  at  the  same  rent  of  £9. 

In  1834,  it  was  thought  advisable  that  the  house  should 
[*  27]  undergo  thorough  repair,  and  that  alterations  *  and  im- 
provements should  also  be  made  in  it ;  but  before  these  re- 
pairs or  improvements  were  commenced,  Mr.  Frampton  purchased 
the  meadow  of  Lock.  A  treaty  then  proceeded  between  Frampton 
and  the  plaintiff  with  regard  to  the  projected  repairs  and  altera- 
tions in  the  house ;  and  it  was  proposed  to  extend  the  alterations 
and  improvements  into  Lock's  meadow.  The  house  was  ultimately 
altered  by  carrying  the  whole  of  it  back  to  the  very  edge,  if  not 
over  the  boundary  line  by  which  it  was  separated  from  the  mea- 
dow. The  principal  room  was  improved  by  the  addition  of  a  bow, 
the  whole  of  which  projected  into  Lock's  meadow ;  the  garden- 
fence  was  thrown  back  about  eighteen  feet ;  and  a  belt  of  trees 
was  planted  in  the  same  meadow.  The  cost  of  these  works, 
amounting  to  about  £660,  was  paid  by  the  plaintiff  and  Mr. 
Frampton  nearly  in  moieties.  A  memorandum  was  then  drawn 
up  in  the  handwriting  of  Mr.  Frampton,  and  signed  by  the  plain- 
tiff in  tlie  following  words :  "  Mr.  Frampton  having  advanced  me 
the  sum  of  X350  towards  the  additions  and  improvements  lately 
made  by  me  to  the  house  and  premises  at  Hayes  in  my  occupation, 
in  addition  to  .£150  previously  allowed  me  for  rebuilding  the 
adjoining  cottage,  it  is  agreed  that  the  rent  of  X69  now  paid  for 
the  house,  &c.,  and  field,  shall  be  increased  to  £80  a  year,  clear  of 
all  deductions  whatsoever,  commencing  from  Christmas  last,  dated 
the  3rd  day  of  Febrna-y,  1S36.  —A.  Sutherland." 
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Mr.  Frampton  died  in  September,  1836,  having  devised  his  real 
estates,  including  Lock's  meaduw,  to  trustees  upon  certain  trusts 
for  sale.  From  the  time  of  the  agreement  of  the  3rd  of  Februnrv. 
1836,  until  the  10th  of  June,  1840,  the  plaintiff  held  the  two 
properties  as  one  tenement,  and  paid  an  entire  rent  of  £80  to 
Frampton  during  his  life,  and  after  his  death  to  his  devisees. 

*  In  a  suit  which  was  instituted  for  the  administration  of  [*  28] 
the  estate  of  Frampton,  Lock's  meadow  was  ordered  to  be 
sold,  and  was  described  in  the  particulars  of  sale,  as  in  the  occupa- 
tion of  the  plaintiff  as  tenant  from  year  to  year  at  a  rent  of  <£9. 
The  plaintiff,  by  his  solicitor,  attended  at  the  auction,  and  stated 
to  the  effect  that  the  meadow  was  held  by  the  plaintiff  under  the 
circumstances  for  the  residue  of  the  term  of  thirty-one  years,  and 
that  it  could  not  be  sold  otherwise  than  subject  to  the  right  of  the 
plaintiff.  The  sale  was  proceeded  with,  and  the  defendant,  who 
was  in  the  room  and  heard  the  statement  of  the  plaintiff's  solicitor, 
became  the  purchaser. 

On  the  10th  of  June,  1840,  the  plaintiff  was  served  by  the 
devisees  of  Frampton  with  a  notice  that  Lock's  meadow  was  con- 
veyed to  the  defendant,  and  that  he  was  entitled  to  the  rent  of  £9 
per  annum  from  the  preceding  midsummer.  On  the  11th  of  June, 
1840,  he  was  served  by  the  defendant  with  notice  to  quit  Lock's 
meadow,  which  was  followed  by  an  action  of  ejectment. 

The  bill  prayed  a  declaration  by  the  Court  that  the  plaintiff  was 
entitled  to  the  tenancy  and  occupation  of  Lock's  meadow  for  the 
residue  of  the  term  of  the  lease  of  the  10th  of  October,  1831,  and 
that  the  proceedings  in  ejectment  might  be  restrained  by  injunction. 
The  defendant,  by  his  answer,  denied  that  the  plaintiff  had  acquired 
any  title  to  the  meadow,  otherwise  than  as  tenant  from  year  to 
year  ;  and  said,  that  if  any  part  of  the  meadow  had  been  built 
upon,  he  did  not  consider  such  part  to  have  l)een  included  in  his 
purchase,  and  he  made  no  claim  thereto.  He  also  alleged  that 
Frampton  held  the  house  as  a  trustee,  and  held  the  meadow 
only  *  in  his  own  right,  and  that  he  had  no  power  to  annex  [*  20] 
the  house  to  the  meadow;  and  a  deed  was  produced  in 
evidence  for  the  purpose  of  showing  the  existence  of  tlie  trust. 

Mr.  Temple  and  Mr.  Kenyon  Parker  for  the  plaintiff. 

Mr.  Simpkinson  and  Mr.  Faber  for  the  defendant. 

The  arguments  are  stated  and  severally  considered  by  the  ViCE- 
Chancellor  in  his  judgment. 
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Yice-Cliancellor  Wigram,  — 

In  order  to  bring  the  real  question  in  this  cause  at  once  to  issue 
I  may  observe,  that  the  defendant  cannot  be  in  a  better  position 
than  Franipton  would  have  been  if  living.  The  plaintiff  being  in 
the  occupation  of  the  meadow  in  question  at  the  time  of  the 
defendant's  purchase,  he  must  be  affected  with  notice  of  the  inter- 
est, whatever  it  may  be,  which  the  plaintiff'  had  in  it.  Allen  v. 
Antliony,  1  Mer.  282,  15  E.  E.  113.  But  independently  of  this 
rule  of  law,  it  is  proved,  and  indeed  admitted,  that  the  defendant 
at  the  time  of  his  purchase  had  notice  of  the  very  claim  which 
the  plaintiff  makes  in  this  suit.  No  observation  has,  in  fact, 
been  addressed  to  the  court  on  the  part  of  the  defendant,  tending 
to  show  that  the  defendant  stands  in  a  different  position  from 
Franipton.  The  whole  argument  has  proceeded  upon  the  sup- 
position that  the  defendant  must  stand  or  fall  by  the  case  made 

against  Franipton. 
[*  30]        *  I  proceed,  therefore,  to  inquire  whether,  if  Franipton 
were  living  the  plaintiff  could,  as  against  him,  have  estab- 
lished the  right  he  now  claims  against  the   defendant,  and  the 
answer  to  this  question  will  determine  the  defendant's  liability. 

The  equity  upon  which  the  plaintiff'  rests  his  case  is  the  expen- 
diture of  money  by  him  upon  the  house  and  premises  and  on 
Lock's  meadow,  upon  the  faith  of  an  alleged  agreement  with 
Franipton,  that,  in  consideration  of  that  expenditure  the  plaintiff 
should  have  a  lease  of  the  meadow  commensurate  with  his  interest 
in  the  house  and  premises. 

The  defendant  says  that  no  such  agreement  is  sufficiently  alleged 
in  the  bill  or  proved  in  the  cause.  And  further,  that  if  both  of 
these  points  should  be  decided  against  him,  there  are  other  grounds 
upon  which  he  may  successfully  rest  his  defence  to  the  bill,  and 
every  argument  which  ingenuity  could  suggest  has  been  urged  in 
support  of  the  defendant's  case. 

The  plaintiff  has  gone  into  evidence  both  oral  and  documentary. 
The  defendant  has  given  no  evidence  except  by  calling  the  attest- 
ing witness  to  a  deed,  which  I  shall  hereafter  notice,  who  proves 
his  own  handwriting  upon  the  deed  as  such  attesting  witness. 

Now  there  are  parts  of  this  case  which  are  free  from  all  doubt. 
It  is  clear  that  the  specific  repairs,  alterations,  and  improvements 
which  were  made,  both  upon  the  house  and  premises,  and  upon 
Lock's  meadow,  were   determined    upon   by   Franipton    and    the 
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plaintiff  together  ;  that  the  plaintiff  was  to  be  and  was  the  actor 
in  executing  these  works  ;   that  a  surveyor,  appointed  on  the 
part  of  Frampton  superintended  the  works  when  in  *  pro-     [*  31] 
gress  ;  and  that  ultimately  the  expense  was  borne  by  both 
parties  in  nearly  equal  proportions. 

Taking  these  facts  as  established,  I  shall  begin  by  assuming  that 
the  agreement  upon  which  the  plaintiff  rests  his  case  is  sutHciently 
alleged  in  the  pleadings  and  proved  in  evidence,  and  upon  this 
hypothesis  I  shall  first  consider  the  points  which  have  been  urged 
at  the  bar  on  behalf  on  the  defendant. 

The  first  point,  suggested  rather  than  pressed,  was,  that  the  plain- 
tiff being  in  possession  of  Lock's  meadow  as  tenant  from  year  to 
year,  the  expenditure  upon  tlie  property  did  not  unequivocally  show- 
that  it  had  proceeded  upon  some  antecedent  contract  with  the 
landlord.  Undoubtedly  it  is,  in  general,  necessary  that  an  act  of 
part  performance,  wdiich  is  to  take  a  case  out  of  the  Statute  of 
Frauds,  should  unequivocally  demonstrate  the  existence  of  some 
contract  to  which  it  must  be  referred.  Morphett  v.  Jones,  1  Swanst. 
172  ;  1  Wilson,  100  ;  IS  E.  E.  48.  But  if  the  act  of  extending  the 
house,  in  which  the  tenant  had  an  interest  for  a  term  of  years, 
into  the  meadow  with  the  landlord's  consent  be  not  evidence  of  a 
contract  between  them,  1  know  not  wliat  act  on  the  part  of  a  ten- 
ant in  possession  of  property  could  possibly  be  so  considered. 
Circumstances  much  less  stringent  have  been  deemed  sufficient. 
Sugden,  Vend^  &  Pur.,  Vol.  I.  p.  20,  10th  ed.  And  if  the  case  of 
Mumhj  v.  Jollifc,  5  Myl.  &  Or.  167,  in  which  Lord  Cottenham  dif- 
fered from  the  Vice-Chancellor  of  England,  may  be  considered 
as  correctly  illustrating  the  rule  of  this  Court  as  to  the  acts  of  part 
performance  which  will  take  a  case  out  of  the  statute,  tlie  alter- 
ations of  the  garden  fence  and  making  the  plantation  in  the 
meadow,  would  be  *  sufficient.  In  that  case,  the  expendi-  [*  32] 
ture  by  the  tenant  was  in  draining  tlie  land,  and  the  Court 
decreed  Mr.  Jollife  to  grant  him  a  lease,  upon  the  promise  of  which 
it  was  said  the  expense  of  draining  had  been  incurred. 

It  was  next  said  that  the  justice  of  the  case  would  be  satisfied 
by  giving  to  the  plaintiff  so  much  of  the  meadow  as  the  house 
stands  upon,  which  the  defendant  offered  to  do.  To  the  suggestion 
that  justice  would  be  satisfied  by  doing  this  I  cannot  accede ;  for 
some  additional  portion  of  the  meadow  would  be  essential  to 
the  enjoyment  of  the  house.  The  rules  of  this  Court,  however, 
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will  not  permit  .me  to  so  consider  the  case.  If  the  acts  done  by 
the  plaintiff  are  to  be  considered  as  acts  of  part  performance,  taking 
the  case  out  of  the  operation  of  the  statute,  the  rules  of  the  Court 
entitle  him  to  prove  the  entire  agreement  which  the  acts  relied 
upon  were  intended  partly  to  perform.  The  act  of  building  part 
of  the  house  upon  the  meadow  was  an  act  affecting  the  whole 
tenement ;  namely.  Lock's  meadow,  and  not  that  part  of  it  only 
upon  which  the  house  stands.  The  case  of  Manchj  v.  Jollife  will 
apply  also  to  this  part  of  the  present  case. 

A  third  point  taken  by  the  defendant  w^as,  that  the  time  for 
which  the  plaintiff  was  to  hold  and  occupy  the  meadow  was  not 
proved.  The  memorandum  of  the  3rd  of  February,  1836,  which  is 
in  Frampton's  handwriting,  does  not  mention  the  term  during 
which  the  plaintiff  is  to  hold  the  meadow,  for  which,  in  conjunc- 
tion with  the  house  and  premises  in  the  lease,  the  rent  of  £80  is 
to  be  paid,  and  no  other  evidence  is  given  specifically  applicable  to 
that  point.  But  I  cannot,  for  that  reason,  consider  that  the  plain- 
tiff has  not  proved  enough  to  support  the  allegation  in  his  bill  that 

the  time  for  which  he  was  to  hold  the  meadow  was  to  be 
[*  33]    commensurate  with  his  *  lease  of  the  house.     His  interest 

in  every  part  of  the  meadow  must  have  been  intended  to 
be  the  same.  It  could  not  have  been  intended  that  he  should  hold 
that  part  of  the  meadow  upon  which  the  house  stood  for  one  term 
and  the  residue  of  the  meadow  for  another.  And  about  the  term 
for  which  he  w^as  to  hold  so  much  of  the  meadow  as  the  house 
stood  on  there  can  be  no  doubt.  But  the  reservation  of  one  entire 
rent  of  £80  for  the  entire  property,  consisting  of  the  house  and 
premises  in  the  lease  of  October,  1831,  and  of  the  meadow,  are  suf- 
ficient to  determine  the  question.  The  £80  was  to  be  paid  for  the 
whole  and  every  part  of  the  consolidated  property  and  was  to  en- 
dure for  the  same  period  as  to  each  part  of  that  property.  There  is 
nothing  to  justify  an  apportionment  of  the  rent,  nor  any  guide 
for  such  apportionment.  The  whole  must  continue  for  the  same 
time. 

The  next  point,  and  one  which  was  strongly  urged  upon  me, 
was,  that  it  appeared  by  the  answer  and  by  the  deed,  as  to  which 
the  defendant  had  examined  his  only  witness,  that  Frampton  was 
not  beneficial  owner  of  the  house  and  premises  comprised  in  the 
lease ;  but  only  a  trustee  for  others,  and  (to  use  Mr.  Faber's  expres- 
sion) there  was  a  want  of  mutuality  in  the  agreement  wdiich  this 
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bill  seeks  to  enforce.  It  was  insisted  that  Franipton  could  not  have 
coni})elled  the  plaintiff  to  accept  a  lease  of  the  meadow,  and  there- 
fore Prainpton  could  not  be  compelled  to  grant  such  a  lease  to  the 
plaintiff.  I  must  observe,  in  the  first  place,  that  it  is  nowhere 
suggested  that  the  plaintiff  had  notice  of  the  trust  character  which 
it  is  now  said  that  Frampton  filled  at  the  time  of  the  aOTeement. 
Nor  does  it  appear,  even  from  the  deed  produced,  that  Frampton, 
in  his  character  of  trustee,  could  not  lawfully  have  granted  the 
lease  of  October,  1831.  Nor  does  the  deed  appear  neces- 
sarily to  identify  *  the  property  comprised  in  it  with  the  [*  34] 
house  and  premises  in  question  in  this  cause.  The  objec- 
tion in  my  opinion  is  not  well  taken.  Frampton  had  clearly  power 
to  grant  a  lease  of  the  meadow,  for  of  that  he  was  owner  in  fee, 
and  he  could  not  have  been  heard  to  say  that  he  would  not  grant 
such  lease  only  because  he  could  not  make  a  title  to  the  rest  of 
the  property.  The  doctrine  of  this  Court,  which  is  commonly  ex- 
pressed by  saying  "  contracts  must  be  mutual,"  has  no  application 
to  a  case  like  this.  A  vendor  cannot  make  a  purchaser  take  an 
estate  with  a  bad  title,  but  the  purchaser  may  compel  the  vendor 
to  give  him  the  estate  with  such  title  as  he  has.  A  party  who  has 
not  signed  an  agreement  relating  to  lands  may  enforce  it  against 
one  who  has  signed  it,  although  from  want  of  his  own  signature  he 
could  not  himself  have  been  compelled  to  execute  it. 

The  only  remaining  point  in  the  defence,  except  that  which  I  re- 
served at  the  outset,  was,  that  the  agreement  between  the  parties 
was  reduced  into  writing,  and  is  contained  in  the  memorandum  of 
the  3rd  Feljruary,  1S3G  ;  and  tliat,  as  the  duration  of  the  tenancy 
is  not  specified  therein,  the  Court  cannot  introduce  it  into  tlu; 
agreement  between  the  parties,  for  that  would  be  to  add  a  term  l)y 
parol  to  a  written  agreement,  wliich  the  Court  cannot  do.  From 
what  I  have  already  said  it  will  have  been  seen  that  I  am  of  opinion 
that  the  memorandum  of  the  3rd  of  February,  183G,  taken  in  connei'- 
tion  with  the  facts  of  tlie  case,  to  which  I  consider  myself  clearly 
at  liberty  to  refer,  does  itself  ascertain  the  intended  duration  of  tlie 
plaintiffs  tenancy  of  the  meadow,  although  it  does  not  mention  it. 
Independently  of  this,  although  the  bill  is  not  very  conveniently 
framed  for  the  purpose,  I  think  myself  at  liberty  to  read  the  l)i]l 
as  alleging  a  substantive  ngreenient  by  parol  on  the  part 
of  Frampton  to  grant  a  lease  of  the  *  meadow  for  a  term  [*  35] 
commensurate  with  the  plaintilf  s  interest  in  the  house,  at 
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an  entire  rent  of  £S0  for  the  whole  propeily.  If  the  pleadings 
may  be  so  read,  there  is  nothing  in  law  to  jn-event  a  plaintiil'  (who 
has  proved  an  act  of  part  performance  taking  tlie  case  out  of 
the  statute)  from  proving  the  parol  agreement  he  has  alleged, 
only  because  some  of  the  terms  of  that  agreement  are  in  writing, 
and  signed  by  the  party  charged.  He  may  use  the  memorandum 
of  the  3rd  of  February,  1836,  in  conjunction  with  the  other  evi- 
dence in  the  cause,  for  the  purpose  of  proving  the  terms  of  the 
substantive  parol  agreement  alleged  in  the  bill.  But  for  the  rea- 
sons already  stated  it  is  unnecessary  to  go  into  that  point,  the 
memorandum  being,  in  my  opinion,  sufficient  in  itself  to  ascertain 
all  the  terms  of  the  agreement,  including  the  term  for  which  the 
lease  of  the  meadow  was  to  endure. 

The  only  question  which  remains  for  consideration  is  that  which 
I  have  hitherto  supposed  to  have  no  place  in  the  cause.  Has  the 
plaintiff  sufficiently  alleged  in  his  bill  and  proved  in  the  cause 
such  an  agreement  as  will  entitle  him  to  the  decree  he  asks  by 
his  bill  ?  I  reserved  this  point  for  the  last,  because  it  was  the 
point  most  strongly  insisted  upon  by  the  defendant's  counsel  at 
the  bar,  and  because  I  was  unable  at  the  hearing  of  the  cause  to 
satisfy  myself  what  the  agreement  was  which  the  bill  alleged.  I 
have  since  read  the  bill,  and  I  will  now  state  the  two  grounds, 
upon  either  of  which  I  think  the  plaintiff's  case  sustainable. 

The  first  ground  is,  that  the  bill  does  sufficiently  allege  an  agree- 
ment by  Frampton,  before  the  plaintiff  expended  his  money,  to 
grant  to  the  plaintiff  a  lease  of  the  meadow,  commensurate  with 
his  interest  in  the  house,  as  an  inducement  to,  and  consider- 
[*  36]  ation  for,  his  doing  *  the  repairs,  alterations,  and  improve- 
ments proposed  by  Frampton.  The  second  ground  is,  that 
there  was  a  sufficient  consideration  to  support  the  agreement  which 
was  come  to  between  the  parties  after  the  expenditure.  I  do  not 
say  that  either  of  these  propositions  is  alleged  in  the  bill  wath  the 
precision  of  which  the  case  is  capable,  and  wdiich  would  have  re- 
lieved the  Court  from  all  difficulty  upon  the  subject.  But  I  think 
the  whole  tenor  of  the  bill  bears  out  the  construction  I  put 
upon  it. 

The  bill,  after  noticing  Mr.  Frampton's  proposal  to  the  plaintiff 
as  to  the  repairs,  alterations,  and  improvements  referred  to,  and 
stating  the  arrangement  made  between  the  plaintiff  and  Frampton, 
upon  the  plaintiff's  suggestion,  that  the  plaintiff  should  apply  to 
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Lock  to  sell  the  meadow  to  Frampton,  proceeds  as  follows  :  "  'J'hat 
J.  A.  Frampton  expressed  his  assent  to  such  suggestion,  and  in- 
quired if  plaintiff  thought  that  the  said  Mr.  Lock  would  hi 
disposed  to  sell  the  meadow,  as  if  so  he,  J.  A.  Frampton,  would 
certainly  purchase  it  and  attach  it  to  the  other  premises  ;  and  J.  A. 
Frampton  ultimately  requested  plaintiff  to  see  Mr.  Lock,  and  to 
endeavour  to  effect  an  arrangement  with  him  for  the  purchase  of 
the  meadow,  and  which  plaintiff  undertook  to  do ;  and  it  was  then 
arranged  between  plaintiff  and  J.  A.  Frampton  that  the  aforesaid 
projected  alterations  and  improvements  should  not  be  commenced 
until  the  result  of  the  negotiations  with  Mr.  Lock  should  be 
known,  he  J.  A.  Frampton  observing  that,  if  he  became  the  pur- 
chaser of  the  meadow,  it  might  be  desirable  to  take  in  part  thereof 
as  a  garden,  and  also  to  increase  the  house  by  extending  a  part  of 
the  proposed  new  buildings  beyond  the  boundary-line  between  the 
two  properties,  in  which  case  the  part  so  extended  would  neces- 
sarily project  into,  and  be  erected  on,  the  meadow  or  some  part 
thereof." 

*  Now,  what  sense  am  I  here  to  put  upon  the  word  [*  o7] 
"  attach."  The  plaintiff'  had  the  possession  of  the  field  at  the 
time  as  tenant  from  year  to  year,  and  had  suggested  to  Frampton,  as 
a  reason  for  purchasing  the  field,  the  improved  value  it  would  confer 
upon  the  house.  The  promise  to  attach  the  meadow  to  the  house, 
when  addressed  to  the  lessee  of  the  house  and  meadow,  who  was 
about  to  spend  money  u]-»on  the  house,  can  have  no  rational 
interpretation  but  this,  that  the  meadow  should  be  so  attached  to 
the  house  that  the  two  should  be  enjoyed  together. 

The  bill  then  alleges,  that,  on  the  18th  of  October,  1834,  Framp- 
ton informed  the  plaintiff  that  the  purchase  of  the  meadow  was 
completed,  and  in  that  letter  he  treated  the  meadow  as  part  of  the 
premises  to  be  occupied  by  the  plaintiff  for  the  residue  of  the  term 
of  his  lease.  The  bill  further  alleges,  that  the  alterations  and 
improvements  in  question  could  not  have  been  made,  unless  il  was 
contemplated  and  intended,  as  the  fact  was,  that  the  meadow  was 
thenceforth  to  be  united  to  the  house,  and  to  be  held  and  enjoyed 
therewith  by  the  plaintiff  for  the  residue  of  the  term  of  liis  lease. 
The  bill,  then,  after  stating  a  meeting  between  the  plaintiff  and 
Frampton,  at  which  the  then  projected  alterations  and  imjirovc- 
ments  were  discussed,  proceeds  as  follows:  "  That,  in  so  poiniing 
out  the   said  alterations   and   improvements  to  Mr.  Dent,  it  was 
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distinctly  stated  and  understood,  that  the  same  were  to  be  made 
with  reference  to  the  field  being  attached  to,  and  forming  one 
occupancy  with,  the  house  and  premises,  and  in  such  comprehensive 
and  substantial  a  manner  as  that  the  same  might  be  permanently 
beneficial  thereto;  and,  accordingly,  it  was  arranged,  among  other 
things,  that,  besides  a  part  of  the  house  being  converted  into  a 
dining-room  or  parlour  extending  into  the  field  as  aforesaid, 
[*  38]  *  the  whole  of  the  said  back  part  of  the  said  house,  forming 
a  range  of  building,  comprising  the  kitchen,  wash-house, 
stable,  and  coach-house,  should  be  entirely  taken  down  and  rebuilt 
on  an  enlarged  scale,  by  extending  the  same  along  the  whole 
length  thereof  into  the  said  field." 

There  are  numerous  other  passages  in  the  bill  to  the  same  effect 
as  those  I  have  cited.  Those,  however,  are  sufficient  to  illustrate 
the  grounds  I  go  upon,  in  holding  that  this  bill  sufficiently  alleges 
an  agreement  between  the  parties,  that  the  meadow  should  be 
annexed  to  the  house,  for  a  term  commensurate  with  the  plaintiff's 
interest  therein,  before  the  plaintiff'  agreed  to  expend  his  money 
upon  the  premises. 

Whether  this  be  so  or  not,  T  am  clearly  of  opinion  that  there 
was  a  sufficient  consideration  for  the  agreement,  which  is  evidenced 
by  the  memorandum  of  the  3rd  February,  1836. 

In  the  course  of  the  argument,  the  correspondence  between  the 
parties,  which  is  in  evidence,  was  much  commented  upon  by 
the  defendant's  counsel.  Now,  without  saying  that  that  corres- 
pondence proves  the  plaintiff's  case,  I  am  safe  in  saying  that  it 
nowhere  contradicts  it.  In  fact,  I  think  it  strongly  supports  the 
plaintiffs  case ;  for  it  manifestly  treats  the  meadow  and  house  as 
one  concern,  when  the  subject  of  the  alterations  and  repairs  is 
under  discussion.  But  it  is  not  in  that  point  of  view  that  I 
consider  that  correspondence  as  important ;  that  importance  princi- 
pally consists  in  showing  that  it  was  upon  Frampton's  invitation 
that  the  plaintiff  expended  his  money  upon  the  premises. 

The  plaintiff  is  therefore  entitled  to  a  decree,  according 
[*  39]  to  the  prayer  of  his  bill ;  but  if  the  defendant  *  requires  it, 
I  shall  further  declare,  that  a  deed  shall  be  executed  for 
carrying  into  effect  the  agreement  of  the  parties,  and  refer  it  to  the 
Master  to  settle  the  same,  in  case  the  parties  differ.  The  defendant 
must  pay  the  costs  of  the  suit  to,  and  including,  the  hearing.  I 
make  no  order  now  as  to  subsequent  costs,  because  the  conduct 
of  the  parties  may  influence  the  right  to  those  costs. 
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Declare  that  the  plaintiff,  his  executors,  administrators,  and 
assigns,  is  and  are  entitled  to  the  tenancy  and  occupation  of  the; 
field  or  piece  of  meadow  land  in  the  pleadings  mentioned,  until 
the  expiration  of  the  lease,  dated  the  10th  of  October,  1831 ;  or  the 
sooner  determination  thereof,  by  any  act  done  or  committed  by  the 
plaintiff,  his  executors,  administrators,  or  assigns.  And  the  defend- 
ant is  to  execute  to  the  plaintiff,  at  the  plaintiff's  expense,  a  lease 
of  the  said  field  or  piece  of  meadow  laud,  for  the  term  during 
which  he  is  hereby  declared  entitled  to  the  tenancy  and  occupation 
thereof.  And  the  plaintiff  is  to  execute,  at  his  expense,  a  counter- 
part of  such  lease  for  the  defendant.  And  by  the  consent  of  the 
defendant,  it  is  ordered,  that  the  rent-  to  be  reserved  in  respect  of 
the  said  field  or  piece  of  meadow  land  shall  be  £9  per  annum. 
And  let  it  be  referred  to  the  Master  in  rotation,  to  settle  the  said 
lease  of  &c.,  in  case  the  parties  differ  about  the  same ;  and  in 
settling  the  said  lease,  the  Master  is  to  have  regard  to  the  lease  of 
the  10th  of  October,  1831.  And  let  the  injunction  be  continued, 
and  let  the  Master  take  an  account  of  what  is  due  from  the  plain- 
tiff to  the  defendant,  in  respect  of  the  arrears  of  rent  of  the  said 
field,  &c.,  after  the  rate  of  £9  per  annum.  And  let  the  Master  tax 
the  plaintiff  his  costs  of  this  suit  up  to,  and  including,  the  hearing 
of  the  same.  And  let  what  the  Master  shall  find  to  be  the 
amount  of  such  arrears  of  rent,  together  with  the  *  expenses  [*40] 
of  the  said  lease  and  counterpart,  be  deducted  from  the 
plaintiff's  costs  of  this  suit,  when  so  taxed;  and  (providing  for  the 
costs  being  less  than  the  arrears  of  rent  and  expenses  of  the  lease) 
let  the  residue  of  such  costs  be  paid  by  the  defendant  to  the 
plaintiff.     And  any  of  the  parties  are  to  be  at  liberty  to  apply. 

ENGLISH   NOTES. 

Acts  done  preparatory  to  but  not  strictly  in  performance  of  tlie  con- 
tract are  not  acts  of  part  performance.  For  instance,  admeasurement 
of  the  lands,  preparation  of  a  draft  lease,  are  not  such  acts;  Ifntrlcins 
V.  HoIiDes  (1721),  1  P.  Wins.  770;  Pembroke  v.  T/iorpe  (1740),  2 
Swanst.  437,  n.;  lV//nfe,/  v.  Baf/neJ  (1765),  1  Bro.  P.  0.345;  PhUlipx 
V.  Edwards  (18(54),  33  Beav.  440.  In  tlie  last-mentioned  case,  land  was 
vested  in  a  trustee  for  the  separate  use  of  Mrs.  Edwards,  and  tlie  deed  gave 
tlie  trustee  a  power  to  lease  at  the  request  in  writing  of  ^Nfrs.  Edwards, 
^^he  and  the  trustee  agreed  by  parol  to  let  the  property  to  Pliillips,  and 
ji  lease  was  prepared,  approved  of  and  executed  by  the  trustee  and  Mrs. 
Edwards  ;    but   before    their   solicitor   had   parted   witli    it   and   before 
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Phillips  had  executed  it,  Mr.s.  Edwards  recalled  her  assent  to  it.  It 
was  held  that,  in  absence  of  her  request  to  grant  a  lea.se  in  writing,  slie 
was  not  bound,  and  that  no  acts  had  been  done  in  part  performance 
which  would  take  the  case  out  of  the  Statute  of  Fraiuls.  "\\  itli  tlii.s 
may  be  contrasted  the  case  of  Parker  v.  Smith  (1845},  1  Cull.  G08. 
There  the  lease  of  a  colliery  was  in  the  name  of  a  firm  consisting  of 
four  partners,  two  of  whom  were  the  sons  of  the  lessor.  The  lessor 
agreed  to  grant  a  new  lease  on  reduced  terms  on  condition  that  the  old 
lease  was  surrendered;  and  one  of  his  sons  and  another  partner  i-etired 
from  the  business.  The  two  partners  retired  and  the  old  lease  was  sur- 
rendered. It  was  held  that  this  was  sufficient  part  performance  in  order 
to  obtain  specific  performance  of  the  parol  contract  for  the  new  lease  at 
a  reduced  rent. 

Acts  of  part  performance  are  evidence  of  a  preceding  parol  contract; 
but  they  cannot  create  a  contractual  obligation  where  none  existed  be- 
fore; Maddison  v.  Alderson  (1883),  8  App.  Cas.  476,  52  L.  J.  Q.  B. 
737,  49  L.  T.  303,  31  W.  E.  8*20.  There  an  intestate  induced  a  woman 
to  serve  him  as  his  housekeeper  without  wages  for  many  years  and  to 
give  up  other  prosjiects  of  establishment  in  life  by  a  verbal  promise  to 
make  a  will  leaving  her  a  life  estate  in  land.  He  signed  a  will  carry- 
ing out  this  promise,  but  it  was  not  attested.  After  his  death,  the 
woman  brought  an  action  against  the  heir  of  the  intestate  for  a  declara- 
tion that  she  was  entitled  to  a  life  estate  in  the  land.  It  Avas  decided 
that  there  was  no  contract;  and  even  if  there  was,  her  service  was  not 
unequivocally  referable  to  any  contract,  and  was  not  such  a  part  per 
formance  as  to  take  the  case  out  of  the  Statute  of  Frauds. 

The  acts  relied  upon  as  part  performance  must  without  mistake  or 
doubt  refer  to  a  contract,  and  must  not  be  inconsistent  with  the  con- 
tract sought  to  be  enforced.  For  instance,  mere  continuance  in  posses- 
sion by  a  lessee  is  equivocal  as  evidence  of  an  agreement  for  a  new 
lease,  and  is  not  considered  as  an  act  of  part  performance;  Wills  \^ 
Stradling  (1797),  3  Ves.  378,  4  E.  R.  26;  Frame  v.  Dawson  (1808)^ 
14  Ves.  386,  9  E.  E.  304.  But  continuance  in  possession  with  expen- 
diture of  money  or  payment  of  an  increased  rent  is  an  act  of  part  per- 
formance of  a  contract  for  a  new  lease;  Wills  v.  Stradling  (supra), 
Nunn  V.  Fahian  (1866),  L.  E.,  1  Ch.  35,  35  L.  J.  Ch.  140.  This 
last-mentioned  case  was  followed  in  Conner  v.  Fitzgerald  (1883),  11 
L.  E.  (Ir.)  106. 

The  contract  allowed  to  be  proved  by  acts  of  part  performance  must 
be  such  as  the  Court  can  specifically  enforce  ;  Kirk  v.  Bromley  Union 
(1848),  2  Phil.  640.  There  a  builder  agreed  by  a  written  contract  under 
seal,  with  a  board  of  guardians,  to  build  a  workhouse  according  to 
a  defined  plan  for  a  fixed  sum.     It  was   expressly  provided   that   no 
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allowance  was  to  be  made  to  the  builder  for  additional  work,  unless 
the  same  should  be  ordered  in  writing.  On  a  bill  to  compel  pay- 
ment for  some  additional  works  done  without  an)-  written  order, 
but  with  the  knowledge  of  the  board,  it  was  held  that  the  subject- 
matter  of  the  claim  was  not  within  the  jurisdiction  of  the  Court, 
and  therefore  the  doctrine  of  part  performance  had  no  application. 
In  Crawpton  v.  Varna  FiaUimij  Co.  (1872),  L.  R.,  7  Ch.  562,  41 
L.  J.  Ch.  817,  the  agent  of  a  raihvay  company  made  a  contract  with 
the  contractor  for  the  line,  that  he  would  build  on  the  laud  of  the  com- 
pany certain  cottages  more  substantial  than  would  be  required  for  his 
own  j)ur2>oses,  and  would  leave  them  for  the  use  of  the  com[)any,  and 
the  company  would  pay  him  £5000.  The  cottages  were  built  and  k-ft. 
and  the  agent  of  the  compan>-  agreed  with  the  contractor  that  he  should 
be  paid  £500  a  year  for  the  cottages  by  way  of  rent,  with  an  option  to 
the  company  to  purchase  them  for  £5000.  This  agreement  was  not 
under  seal,  although  by  the  enabling  act  all  contracts  above  £500  were 
required  to  be  under  seal.  The  rent  was  paid  for  some  years,  and  then 
the  company  refused  to  pay.  It  was  held  that  the  Court  of  Chancery 
had  no  jurisdiction  to  entertain  a  suit  for  specific  performance  of  such 
a  contract;  and  therefore  that  the  doctrine  of  part  performance  had  no 
api)lication. 

Tlie  act  of  part  performance  must  be  such  as  to  render  it  fraudulent 
for  the  defendant  to  screen  himself  behind  the  Statute  of  Frauds; 
Mundy  v.  JolUfe  (1839),  5  My.  &  Cr.  167,  per  Lord  Cottenham  at 
p.  177;   Cuton  v.  Caton  (1867),  L.  R.,  2  H.  L.  127,  Xo.  24,  p. 256,  ante. 

Payment  of  money  is  not  an  act  of  part  [)erformance;  Clinan  v. 
Cooke  (Xo.  70,  supra);  Buckmaster  \.  Harrop  (1803),  7  Yes.  341,  6 
R.  R.  132.  Nor  is  marriage  an  act  of  part  performance  of  a  contract  to 
make  a  settlement  upon  marriage,  so  as  to  take  the  case  out  of  the  sec- 
tion relating  to  "  an  agreement  made  upon  consideration  of  marriage;  '"' 
La.^sencev.  Tierneij  (1849),  1  JVIac.  &  G.  551;    Caton  v.  Caton  {supra). 

Though  marriage  itself  is  not  part  performance,  acts  connected  with 
marriage,  such  as  execution  of  a  settlement  by  the  husband  in  pur- 
suance of  a  parol  agreement  with  the  wife's  relatives  {Hainnwrsleij  v. 
De  Blel  (1845),  12  CI.  &  Fin.  45),  or  letting  the  husband  into  the 
possession  of  the  lands  intended  to  be  settled  (Surcorne  v.  Pinnigpr, 
(1855),  3  De  G.  M.  &  G.  571,  UngJey  v.  Ungley  (1877),  5  Ch.  D.  887, 
46  L.  J.  Ch.  854),  are  acts  of  part  performance. 

Expenditure  of  money  on  lands  is  part  performance  of  an  agreement 
f(n-  a  lease  or  for  purchase  ;  Lester  v.  Foxcroft  (1701),  1  Colles's  P. 
C.  108,  2  White  &  Tudor  Lead.  Cas. ;  Mundy  v.  Jollife  (1839),  5  My. 
&  Cr.  167;  Sutherland  v.  Briygs  (No.  71,  S7ij)ra);  Farrall  v.  Daven- 
port (1863),  3  Giff.  363;  Norris  v.  Jackson  (1863),  3  Giff.  396. 
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Taking  possession  is  an  act  of  part  performance;  Sh'dlibeer  v.  Jwrvia 
(1859),  8  De  G.  M.  &  G.  79;  PoweM  v.  Lovegrove  (1859),  8  De  G.  M. 
&  G.  357;  Flanagan  v.  Great  Western  Railway  Co.  (1869),  L.  R.,  7 
Eq.  116,  38  L.  J.  Ch.  117;  Coles  v.  Filkington  (1875),  L.  E.,  19  Eq. 
175,  44  L.  J.  Ch.  381;  Shepherd  v.  Walker  (1875),  L.  K.,  20  Eq.  659, 
44  L.  J.  Ch.  648. 

AMERICAN  NOTES. 

This  doctrine  is  nearly  universal  in  this  country.  Pomeroy's  Equity- 
Jurisprudence,  §  1109  :  Lawson  on  Contracts,  §  47.5  ;  Glai<s  v.  HuUmrt,  102" 
Massachusetts,  24 ;  3  Am.  Rep.  418  ;  Neale  v.  Neales,  9  Wallace  (U.  S.  Supr. 
Ct.),  1 ;  Bigelow  v.  Armes,  108  United  States,  10  ;  Welmore  v.  White,  2  Caines' 
Cases  (New  York),  87  ;  2  Am.  Dec.  323 ;  Rifan  v.  Dox,  34  New  York,  307  ; 
90  Am.  Dec.  696 ;  Overstreet  v.  Rice,  4  Bush  (Kentucky),  1 ;  96  Am.  Dec.  279  : 
and  cases  cited  by  Mr.  Lawson  from  Maryland,  Michigan,  New  Jersey, 
Georgia.  See  also  Emmel  v.  Hayes,  102  Missouri,  186  ;  22  Am.  St.  Rep.  769  • 
Welch  V.  Whelpley,  62  Michigan,  15  ;  4  Am.  St.  Rep.  810  ;  Shahan  v.  Swan,  48 
Ohio  State,  25  ;  29  Am.  St.  Rep.  517  ;  Cutler  v.  Bahcocl;  81  AVisconsiii,  195  ; 
29  Am.  St.  Rep.  882;  Grant  v.  Grant,  63  Connecticut,  530;  38  Am.  St.  Rep. 
379. 

The  contrary  rule  has  been  adopted  in  Box  v.  Stanford,  13  Sraedes  &  ]Mar- 
shall  (Mississippi),  93  ;  51  Am.  Dec.  142;  Dunn  v.  Moore,  3  Iredell  Equity 
(Nor.  Car.),  364 ;  Ridley  v.  McNairy,  2  Humphrey  (Tennessee),  174,  which 
seem  to  disregard  the  maxim  that  the  Statute  of  Frauds  shall  not  be  wielded 
to  work  a  fraud.  In  the  Mississippi  case  the  Court  observe  :  "  The  doctrine 
which  lets  in  one  equitable  exception  opens  the  door  for  tlie  whole  innu- 
merable series.  There  is  no  consistent  medium  course.  Either  all  the 
equitable  exceptions  introduced  by  the  English  Courts  must  be  admitted, 
or  we  must  adhere  to  the  plain  provisions  of  the  statute." 


Section    XI.  —  Rescission   of   Contracts   on   ground   of 
Misrepresentation,  etc. 

No.  72.  —  FLIGHT  v.  BOOTH. 
(1834.) 

RULE. 

Misrepresentation  by  one  party  of  a  fact  essentially 
entering  into  the  inducement  upon  which  the  other  party 
enters  into  the  contract,  is  a  ground  on  which  the  latter 
may  avoid  or  rescind  the  contract. 
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Flight  V.  Booth. 
1  Biiig  X.  C.  370-379. 

Contract. —  Sale  of  Interest  in  Land.  —  Misrepresentation.  — Rescission. 

The  particulars  of  sale  of  certain  leasehold  premises  in  Covent  Garden       [370] 
stated  that   under   thq   original  lease    "  no  offensive  trade  was  to  be 
carried  on,  and  that  the  premises  C(juld  not  be  let  to  a  cuffee-house  keeper  or 
working  hatter.'' 

The  original  lease,  when  produced,  appeared  to  prohibit  the  businesses  of 
brewer,  baker,  sugar-baker,  vintner,  victualler,  butcher,  tripe-seller,  poulterer, 
fishmonger,  cheese-seller,  fruiterer,  herb-seller,  coffee-house  keeper,  working 
hatter,  and  many  others,  and  the  sale  of  coals,  potatoes,  or  any  provisions : 
Held,  that  there  was  such  a  material  discrepancy  between  the  particulars  and 
the  lease,  as  to  entitle  a  purchaser  to  rescind  his  coutract. 

This  cause  having,  by  consent  of  parties,  been  referred  to  arbi- 
tration under  an  order  of  nisi  prms,  the  arbitrator  found,  in  a 
special  award  — 

Tiiat  the  declaration  in  this  action  was  for  money  paid  by  the 
plaintiff  for  the  defendant's  use,  and  for  money  received  by  the 
defendant  to  the  plaintiff's  use,  to  which  the  general  issue 
was  pleaded;  and  the  action  *  was  brought  to  recover  the  [*M71] 
sum  of  £100,  paid  by  the  plaintiff  as  a  deposit  on  the  pur- 
chase by  auction  of  certain  premises  situated  in  the  Piazza,  Covent 
Garden,  and  held  under  a  lease  from  the  Duke  of  Bedford.  The 
premises  were  described  in  the  printed  particulars  of  sale,  on 
the  back  of  which  the  plaintiff  had  signed  the  memorandum  of 
the  contract,  as  calculated  for  an  extensive  business  in  carix'ts, 
haberdashery,  drapery,  paper,  floor-cloth,  upholstery,  grocery,  tea 
trade,  or  coach-building.  It  was  also  stated  in  the  same  ]iar- 
ticulars,  that,  by  a  clause  in  the  lease,  "  the  lessee  is  to  insure 
the  premises  for  £3000,  and  no  offensive  trade  is  to  be  carried 
on;  they  cannot  be  let  to  a  ct)ffee-house  keeper,  dl*  working 
hatter."  Printed  conditions  of  sale  followed;  and  l)y  tlie  sixth 
it  was  provided,  that  if,  through  any  mistake,  the  estate  should 
be  improperly  described,  or  any  error  or  misstatement  be  insLMted 
in  that  particular,  such  error  or  misstatement  should  not  vitiate 
the  sale,  but  the  vendor  or  purchaser,  as  the  case  miLihf  IniiTiK-n, 
should  pay  or  allow  a  propcjrtionate  value  according  to  the  aver;ige 
of  the  whole  purchase-money,  as  a  com[»ensation  either  way. 
By  the  last  condition  it  was,  among  otlior  tilings,  provided,  that 
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if  the  purchaser  should  neglect  or  fail  to  complete  the  pur- 
chase within  a  day,  which  had  expired  previously  to  the  com- 
mencement of  the  action,  the  deposit  money  sliould  become 
forfeited  to  the  vendor.  The  sale  took  place,  and  the  contract  was 
signed,  on  the  16th  of  May,  1833.  On  the  10th  of  June  an 
abstract  of  title  was  delivered  by  the  vendor's  solicitor  to  the 
plaintiff's,  which  contained  the  following  note  of  the  proviso 
hereinafter  set  out :  "  Proviso  for  re-entry  in  case  of  non-payment 
of  rent,  or  non-performance  of  covenants,  or  carrying  on  any  par- 
ticular trade  without  a  license  for  that  purpose  under  the  hand  of 
the  Duke  of  Bedford  first  had  and  obtained."  At  the 
[*372]  date  *of  the  sale  and  contract  the  lease  was  a  valid  and 
subsisting  one.  The  plaintiff's  solicitor  made  several  objec- 
tions upon  the  abstract  to  the  completion  of  the  purchase,  which 
the  arbitrator  found  to  have  been  either  insufficient  in  themselves, 
or  satisfactorily  removed  :  but  the  plaintiff''s  solicitor  never  required 
to  see  the  lease.  And  on  the  15th  of  July  the  plaintiff,  so  far  as 
in  him  lay,  rescinded  the  contract ;  and  having  demanded  back 
again  the  deposit,  without  success,  brought  the  action  in  question. 

At  the  trial  of  the  cause  the  lease  was  produced,  and  appeared 
to  contain  the  following  proviso :  "  Provided  always,  that  if  the 
yearly  rent  hereby  reserved,  or  any  part  thereof,  shall  be  unpaid 
for  fifteen  days  next  after  any  of  the  said  days  of  payment ;  or  if, 
at  any  time  during  the  continuance  of  the  said  term,  the  trades  or 
businesses  of  a  brewer,  baker,  sugar-baker,  vintner,  victualler, 
butcher,  tripe-seller,  poulterer,  fishmonger,  cheesemonger,  fruiterer, 
herb-seller,  coffee-house  keeper,  distiller,  dyer,  brazier,  smith,  tinman, 
farrier,  dealer  in  old  iron,  pipe-burner,  tallow-chandler,  soap-boiler, 
working  hatter,  or  any  or  either  of  them,  shall  be  used  or  exercised 
in  or  upon  the  said  demised  premises,  or  any  part  thereof;  or  any 
auctions  or  public  sales  of  household  goods,  or  other  things,  be 
made  in  or  upon  the  said  premises,  or  any  part  thereof;  or  the 
same  be  used  as  a  shop  or  place  for  the  sale  of  coals,  potatoes,  or 
any  provisions  whatever;  or  if  the  lessees,  their  executors,  adminis- 
trators, or  assigns,  shall,  at  any  time  during  the  last  seven  years  of 
the  said  term,  assign  or  set  over  this  indenture,  or  any  part  of  the 
premises,  and  their  estate  and  interest  therein,  without  a  license 
for  that  purpose  under  the  hand  of  the  said  duke,  his  heirs  or 
assigns ;  or  on  breach  or  non-performance  of  any  or  either  of  the 
covenants  and  agreements  hereinbefore  contained  ;  then  and  thence- 
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forth,  and  in  either  of  *such  cases,  it  shall  be  lawful  for  [*  373] 
the  said  duke,  his  heii's  and  assigns,  to  re-enter." 

It  was  not  proved  before  the  arbitrator  that  the  plaintiff,  at  the 
tin*ie  of  the  sale,  or  of  the  signing  the  contract,  had  ever  seen  the 
lease  or  heard  it  read,  or  that  he  or  his  solicitor  were  aware  of 
the  terms  of  the  proviso  until  the  day  of  the  trial.  Evidence  was 
offered,  on  the  part  of  the  defendant,  to  prove  that  the  lease  was 
produced  at  the  sale,  and  that  the  proviso  had  been  publicly  read. 
Tliat  evidence  was  objected  to  on  the  part  of  the  plaintiffs  coun- 
sel ;  the  arbitrator  received  it  only  to  negative  any  wilful  con- 
cealment or  misrepresentation  by  the  defendant  of  the  terms  of  the 
lease ;  and  found  that  none  such  was  proved  against  him.  Xo 
claim  was  made  by  the  defendant,  before  the  arbitrator,  for  dam- 
ages for  the  non-performance  of  the  plaintiffs  contract,  nor  any 
attempt  to  compel  a  specific  performance. 

Upon  these  facts,  the  arbitrator  found  that  the  plaintiff  had  good 
cause  of  action  against  the  defendant,  and  ordered  that  the  verdict 
should  be  reduced  to  the  sum  of  £100  ;  for  which  sum,  and  the 
costs  of  the  cause  when  taxed,  he  directed  that  the  plaintiff'  should 
be  at  liberty  to  sign  judgment  on  the  sixth  day  of  Trinity  Term 
then  next  ensuing,  and  not  before..  And  if  the  factS'above  set  out 
did  not  authorize  the  plaintiff,  in  the  opinion  of  the  Court,  to  rescind 
the  contract  of  sale,  then  the  arbitrator  directed  the  verdict  to  be 
entered  for  the  defendant,  and  that  he  should  be  at  liberty  to  enter 
up  the  judgment  for  himself. 

Taddy,  Serjt.,  obtained  a  rule  nisi  to  enter  up  judgment  for  the 
defendant  under  this  award,  contending,  that  if  there  had  been  any 
misdescription  of  the  premises  at  the  auction,  it  was  a  misdescrip- 
tion originating  from  inadvertence,  and  not  from  fraud  or 
any  intention  to  '•'■  mislead ;  and  that,  under  such  circum-  [*  374] 
stances,  though  the  plaintiff  might  require  compensation 
for  any  difference  in  value  between  the  representation  and  the 
reality,  yet  he  could  not  rescind  the  contract.  Dul'e  of  Norfolk  v. 
Worth)/,  1  Camp.  337  ;  10  R.  R.  749  ;  IFriyht  v.  Wilson,  1  IMood.  & 
Eob.  207;  Stcivart  v.  Alliston,  1  Mer.  26;  15  R.  R.  81  ;  Trower  v. 
Neu-comcS  Mer.  704;  17  R.  R.  171. 

Wilde,  Serjt.,  showed  cause.  Where  the  misdescription,  whether 
proceeding  from  intention  or  inadvertence,  is  such  tliat  the  pur- 
chaser finds  himself  in  possession  of  a  thing  materially  differing 
from  that  which  he  proposed  to  buy,  he  is  at  liberty  to  rescind  the 
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contract.  Jones  v.  Edney,  3  Camp.  285;  13  11.  li.  803;  Wurinrj  v. 
Huggart,  1  Ry.  &  Mood.  39  ;  Coverhij  v.  Burrell,  5  IJ.  &  Aid.  257  ; 
Brealey  v.  Collins,  1  Young.  317.  Here  the  plaintiff  could  ne\er 
have  inferred  from  the  particulars  prohibiting  oftensive  trades  and 
the  business  of  coffee-house  keeper  and  liatter,  that  he  should  be 
prevented  from  selling  fruit  or  vegetables  in  a  district  devoted  to 
that  line  of  business.  There  is  no  principle  upon  which,  in  such 
a  case,  compensation  can  be  calculated.  Shervjood  v.  Robins,  1  M.  & 
M.  194.  The  object  of  the  purchaser  is  entirely  defeated,  and  he  can 
only  be  indemnified  by  rescinding  the  contract.  In  TomJcins  v.  White, 
3  Smith,  430  ;  8  U.  R  735,  Lord  Ellenbokough  said,  "A  little  more 
fairness  on  the  part  of  auctioneers  in  the  forming  of  their  particulars 
would  avoid  all  these  inconveniences.  There  is  always  either  a  sup- 
pression of  the  fair  description  of  the  premises,  or  there  is  some- 
thing stated  which  does  not  belong  to  them  ;  and,  in  favour  of  justice, 
considering  how  little  knowledge  the  parties  have   of  the  thing 

sold,  much  more  particularity  and  fairness  might  be  ex- 
[*  375]  pected  of  them."     *  In  The  Did-e  of  Norfolk  v.  Worthy  the 

jury  found  that  the  misdescription  was  wilful.  Trourr  v. 
Newcome  only  decided  that  bona  fides  is  not  to  be  impeached  by 
the  mere  babl^le  of  an  auction  room.  But  Stetvurt  v.  AUiston  is  in 
favour  of  the  plaintiff". 

Taddy  and  Cresswell  in  support  of  the  rule.  As  to  the  possi- 
bility of  the  plaintiff's  intending  to  deal  in  vegetables,  the  alleged 
misdescription  could  not  have  misled  him,  for  the  house  is  not  de- 
scribed as  situated  in  the  market,  but  in  the  piazza ;  and  the  rule, 
caveat  emptor,  applies.  The  lease  was  read  by  the  auctioneer,  and 
the  plaintiff  might  have  required  to  inspect  it.  Even  where  prop- 
erty is  held  under  a  lease  containing  covenants  contrary  to  custom, 
a  purchaser  is  not  entitled  to  compensation  if  he  knew  of  the 
existence  of  the  lease.  Hall  v.  Smith,  14  Yes.  426  ;  9  R.  R.  313; 
Walter  v.  Maunde,  1  Jac.  &  AYalk.  181.  21  R.  R.  141.  The  arbi- 
trator having  found  that  there  was  no  fraud,  the  plaintiff  could  not 
rescind  the  contract.  Oldfield  v.  Round,  5  Yes.  508;  5  R.  R.  107; 
Scott  V.  Hanson,  1  Sim.  13.  If  there  be  any  misdescription,  the 
conditions  of  sale  expressly  entitle  him  to  compensation,  and  Dreive 
V.  Hanson,  6  Yes.  675,  shows  the  principle  on  which  it  may  be 
estimated.  Cur.  adv.  vult. 
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TlXDAL,  C.  J.  The  question  iu  this  case  arises  upon  the  special 
facts  found  by  the  arbitrator  on  his  award,  and  it  is  this,  whether 
the  plaintiff  was  at  liberty  under  the  circumstances  stated  in  the 
award  to  consider  the  contract  of  sale  to  be  rescinded.  For  if 
rescinded,  the  plaintiff  is  entitled  to  recover  the  deposit  as  money 
had  and  received  to  his  use ;  but  if  the  contract  is  still 
*  unrescinded  and  open,  the  present  action  is  not  maintain-  [*  376] 
able,  but  whatever  injury  the  plaintiff  has  sustained  by  the 
misdescription  must  form  the  subject  of  a  special  action  on  the 
■contract  of  sale. 

Now  the  arbitrator  having  expressly  found  that  no  wilful  con- 
cealment or  misrepresentation  was  proved  against  the  defendant,  we 
must  consider  the  case  as  standing  clear  from  any  fraud,  and  take 
the  misdescription  of  the  premises  to  have  originated  either  from 
ignorance,  inadvertence,  or  accident. 

The  question,  therefore,  is  narrowed  to  the  single  point,  whether 
the  misdescription  in  the  printed  particulars  of  sale  of  the  premises 
to  be  sold  was  such  as  to  entitle  the  purchaser  to  rescind  the  con- 
tract altogether,  or  whether  it  was  such  as  was  contemplated  by 
the  sixth  condition  of  the  printed  particulars  of  sale,  by  which  it 
was  provided,  that  "if  through  any  mistake  the  estate  should  be 
improperly  described,  or  any  error  or  misstatement  be  inserted  in 
that  particular,  such  error  or  misstatement  should  not  vitiate  the 
sale  thereof ;  but  the  vendor  or  purchaser,  as  the  case  might  hap- 
pen, should  pay  or  allow  a  proportionate  value  according  to  the 
average  of  the  whole  purchase-money  as  a  compensation,  either 
way." 

It  is  extremely  difficult  to  lay  down,  from  the  decided  cases,  any 
certain  definite  rule  which  shall  determine  what  misstatement  or 
misdescription  in  the  particulars  shall  justify  a  rescinding  of  the 
contract,  and  what  shall  be  the  ground  of  compensaticni  only.  All 
the  cases  concur  in  this,  tliat  where  the  misstatement  is  wilful 
or  designed,  it  amounts  to  fraud ;  and  such  fraud,  upon  general 
principles  of  law,  avoids  the  contract  altogether.  But  with  respect 
to  misstatements  which  stand  clear  of  fraud  it  is  impossible  to 
reconcile  all  the  cases ;  some  of  them  laying  it  down  that 
no  misstatements  which  originate  in  carelessness,  *  how-  [*  377] 
ever  gross,  shall  avoid  the  contract,  but  shall  form  the 
subject  of  compensation  only,  Z>uA'e  ^/ iVo?'/(>//.- V.  Worth ij,  Wright 
V.  WlUon ;  whilst  other  cases  lay  down  the  rule  that  a  misdescrip- 
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tioii  ill  a  material  point,  although  occasioned  by  negligence  only, 
not  by  fraud,  will  vitiate  the  contract  of  sale.  Jones  v.  Edney, 
Waring  v.  Hoggart,  and  Steivart  v.  Alliston.  In  this  state  of  dis- 
crepancy between  the  decided  cases,  we  think  it  is,  at  all  events,  a 
safe  rule  to  adopt,  that  where  the  misdescription,  although  not  pro- 
ceeding from  fraud,  is  in  a  material  and  substantial  point,  so  far 
affecting  the  subject-matter  of  the  contract  that  it  may  reasonably 
be  supposed  that,  but  for  such  misdescription,  the  purchaser  might 
never  have  entered  into  the  contract  at  all,  in  such  case  the  con- 
tract is  avoided  altogether,  and  the  purchaser  is  not  bound  to  resort 
to  the  clause  of  compensation.  Under  such  a  state  of  facts,  the 
purchaser  may  be  considered  as  not  having  purchased  the  thing 
which  was  really  the  subject  of  the  sale,  as  in  Junes  v.  Edney,  where 
the  subject-matter  of  the  sale  was  described  to  be  "  a  free  public 
house,"  w^iile  the  lease  contained  a  proviso  that  the  lessee  and  his 
assigns  should  take  all  their  beer  from  a  particular  brewery ;  in 
which  case  the  misdescription  was  held  to  be  fatal. 

In  the  case  under  discussion  the  particulars  represent  the  house 
as  calculated  for  an  extensive  business  in  various  trades  therein 
enumerated  ;  to  which  it  was  added,  "  that  no  offensive  trades  are 
to  be  carried  on ;  the  premises  cannot  be  let  to  a  coffee-house 
keeper  or  working  hatter."  Any  person  reading  this  particular, 
and   having  no  information  but  what  he  derives   from  it,  that  is, 

perhaps,  every  person  attending  the  sale,  would  conclude 
[*  378]     that  he  was  not  prevented  by  the  terms  of  the  *  lease 

from  carrying  on  any  trade  in  it,  except  those  which 
were  of  a  class  generally  acknowledged  to  be  offensive,  and  the 
two  enumerated  trades  of  coffee-house  keeper  and  working  hatter. 
He  would  never  suppose,  nor  have  any  reason  to  suppose,  that  he 
was  prevented  from  carrying  on  the  trade  of  a  baker,  a  fruiterer,, 
or  a  herb-seller,  in  a  house  situated  in  the  piazza  of  Covent  Gar- 
den market,  much  less  that  the  lease  was  to  become  void  if  the 
house  so  situated  was  used  as  a  place  for  the  sale  of  any  provisions 
whatever.  The  latter  restriction  would  extend  to  prevent  trader 
of  the  most  innocent  and  inoffensive  kinds  from  being  exercised 
oil  the  premises  ;  such  as  a  flour  factor,  a  biscuit  seller,  or  the  like ; 
yet  such  are  the  restrictions  found  to  exist  in  the  lease  when  it  is 
first  submitted  to  the  inspection  of  the  purchaser.  Under  these 
circumstances,  it  appears  to  us,  that  a  lease  which  is  described  as 
containing  a  restriction  against  offensive  trades,  and  a  lease  con- 
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taining  restrictions  not  only  against  offensive  trades,  but  also 
against  some  trades  that  are  inotiensive,  are  not  one  and  the  same 
thing,  hut  a  different  sul)ject-niatter  of  contract;  and  that  where  a 
man  purchases  by  the  former  description  it  may  very  well  be  sup- 
posed that  he  would  not  have  become  the  purchaser  whether  he 
bought  for  the  purpose  of  carrying  on  trade  upon  the  premises 
himself,  or  for  a  money  investment,  if  he  had  known  the  lease  had 
contained  the  larger  and  more  extensive  restrictions  ;  and,  indeed, 
the  very  terms  of  the  sixth  condition  of  sale  scarcely  apply  to  a 
case  where  the  difference  of  value  is  so  uncertain  and  arbitrary  as 
in  the  present  case.  The  condition  that  the  parties  are  to  pay  or 
allow  a  proportionate  value  according  to  the  average,  will  com- 
prehend a  case  where  there  is  half  an  acre  more  or  less  than  is 
described,  or  cases  which  resolve  themselves  into  simple  calcrla- 
tions  of  that  nature ;  but  how  will  it  govern  such  a 
misstatement  as  the  present?  What  *  action  at  law  can  [*370j 
be  framed  upon  it  ?  It  would  at  least  involve  the  pur- 
chasers in  great  difficulties.  The  lease  being  in  the  hands  of  the 
vendor  he  had  peculiarly  and  indeed  exclusively  the  means  of 
knowledge  of  the  exact  restrictions  contained  in  it ;  the  purchaser 
at  the  auction  had  none.  For  the  reading  the  lease  at  the  auction 
by  the  auctioneer  has  been  decided  to  be  no  excuse  for  a  misde- 
scription of  the  terms  of  the  lease  in  the  particulars  of  sale.  Jones 
V.  Edney,  3  Camp.  285  ;  13  li.  K.  803.  And  as  to  any  laches  on  the 
part  of  the  purchaser  in  not  sooner  demanding  an  inspection  of  the 
lease,  which  was  urged  as  an  argument  on  the  part  of  the  defend- 
ant, he  had  not  the  most  distant  reason  to  suspect  any  misdescrip- 
tion, until  the  abstract  was  delivered,  and  then  the  suspicion  would 
come  too  late;  for  the  question  is,  whether  he  was  bound  or  not 
at  the  time  the  contract  was  made.  If,  indeed,  there  had  been 
any  waiver  of  the  objection  in  this  case,  our  decision  would  have 
been  different ;  but  a  waiver  sliould  liave  been  found  by  the  arbi- 
trator; and  so  far  as  can  be  inferred  from  tlie  facts  found  upon  the 
award  the  lease  was  never  seen  by  the  purchaser  nor  the  objection 
ever  taken  until  the  trial  of  the  cause.  He  stood  then,  as  he  might 
do,  upon  his  legal  right  to  recover  the  deposit. 

Upon  the  whole,  we  see  no  reason  to  be  dissatisfied  with  the 
arbitrator's  award,  and  therefore  the  rule  for  entering  tlie  verdict 
for  the  defendant  must  be  discharged.  Rule  discharged. 
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ENGLISH  NOTES. 

Lord  Bramwell  in  Derry  \.  Peek  (1889),  14  Apj).  Cas.  337,  at 
p.  349,  58  L.  J.  Ch.  8G4,  61  L.  T.  265,  38  W.  K.  33,  speaking  of  the  rights  • 
(if  a  person  injured  by  an  incorrect  statement  inducing  a  contract,  ob- 
serves, "To  these  may  now  be  added  the  equitable  rule  that  a  material 
misrepresentation,  though  not  fraudulent,  may  give  a  right  to  avoid  or 
re.scind  a  contract  where  capable  of  such'rescission. "  The  dicta  of  Lord 
Eldon  in  Mortlnck  v.  BuUer  (1804),  10  Ves.  292,  306,  7  E.  K.  417, 
422,  and  of  Lord  Ekskine  in  Hahey  v.  Grant  (1806),  13  Ves.  73,  76, 
9  R.  K..  143,  145,  ]3ut  the  doctrine  of  specific  performance  with  compen- 
sation on  a  clear  basis.  In  the  former  ca.se  Lord  Eldox  referred  to  an 
observation  of  Lord  Thuklow  upon  the  ground  of  the  doctrine,  namely, 
that  there  may  be  some  small  mistake  or  inaccuracy',  — as  that  a  lease- 
hold interest  represented  to  be  for  twenty-one  years  may  be  for  twenty 
years  and  nine  months,  — that  would  defeat  an  action  at  law;  and  yet 
lie  so  closely  in  compensation  that  it  ought  not  prevent  the  execution 
of  the  contract.  But  Lord  Eldon  further  observed,  "  That  has  been 
extended  to  a  great  length  in  this  Court."  In  the  latter  case  Lord 
Ekskine  said :  "  If  a  Court  of  Equity  can  compel  a  part}'  to  perform  a 
contract,  substantially  different  from  that  which  he  entered  into,  and 
proceed  upon  the  principle  of  compensation,  as  it  has  compelled  him  to 
execute  a  contract  substantially  different,  and  substantially  less  tlian 
that,  from  which  he  stipulated,  without  some  very  distinct  limitation 
of  such  a  jurisdiction,  having  all  the  precision  of  law,  the  rights  of 
mankind  under  contracts  must  be  extremely  uncertain.  .  .  .  Equity 
does  not  permit  the  forms  of  law  to  be  made  instruments  of  injustice, 
and  will  interpose  against  jjarties,  attempting  to  avail  themselves  of 
the  rigid  rule  of  law  for  unconscientious  purposes.  Where  therefore 
advantage  is  taken  of  a  circumstance  that  does  not  admit  a  strict  per- 
formance of  the  contract,  if  the  failure  is  not  substantial,  equity  will 
interfere.  If,  for  instance,  the  contract  is  for  a  term  of  ninety-nine  3'ears 
in  a  farm,  and  it  appears  that  the  vendor  has  onlj-  ninety-eight  or  ninety- 
nine  years,  he  must  be  nonsuited  in  an  action:  but  equit}^  will  not  so 
deal  with  him;  and  if  the  other  party  can  have  the  substantial  benefit 
of  his  contract,  that  slight  difference  being  of  no  importance  to  him, 
equity  will  interfere.  Thus  was  introduced  the  princij^le  of  compen- 
sation." 

The  following  are  some  of  the  cases  in  which  specific  performance 
with  compensation  has  been  ordered  or  refused :  — 

In  Fordyce  v.  Ford  (1794),  4  Bro.  C.  C.  494,  the  vendor  sued  upon  a 
contract  for  the  sale  of  "freehold  estate  with  leasehold  adjoining." 
The  fact  was  that  out  of  the  seventy  acres  contracted  for,  only  eight 
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wore  freehold,  and  the  rest  leasehold.  The  Court  refused  to  order  specific 
jierforniance  with  compensation.  In  Calcraft  v.  Roebuck  (1790),  1  Ves. 
Jr.  221,  1  R.  R.  126,  specific  performance  with  compensation  was  or- 
dered of  a  contract  for  the  sale  of  186  acres  described  as  freehold,  out  of 
which  two  acres  were  held  under  a  yearly  tenancy.  In  re  Fawcett  and 
Bolmes  (1889),  42  Ch.  D.  loO,  58  L.  J.  Ch.  763,  61  L.  T.  105,  there 
was  a  contract  for  the  sale  of  a  house  and  builder's  j'ard  described  as 
containing  1372  square  yards  and  a  clause  for  compensation  in  the 
event  of  misdescription.  The  contents  of  the  property  were  only  1033 
square  yards.      Specific  performance  with  compensation  was  ordered. 

An  express  condition  for  compensation  in  case  of  misdescription  will 
not  make  the  contract  good  if  the  misdescription  is  essential.  In  DobelL 
V.  Hutchinson  (Ex.  Ch.  1835),  3  Ad.  &  El.  355,  there  was  a  contract 
f(tr  the  sale  of  leaseholds  with  such  a  condition.  The  property  was  de- 
scribed as  held  for  a  term  of  twenty-three  years,  at  a  rent  of  £55  and  as 
comprising  a  yard,  which  was  in  fact  not  comprehended  in  the  property 
held  for  the  term  at  £55,  but  was  held  by  the  vendor  on  a  yearly  ten- 
ancy at  an  additional  rent.  The  yard  was  essential  to  the  enjoyment 
of  the  leasehold  property.  It  was  held  that,  the  yard  being  proved  to 
be  an  essential  part  of  the  premises  and  being  held  only  from  year  to 
year,  instead  of  a  term  of  twenty-three  years  as  stated  in  the  particulars, 
and  at  a  separate  rent,  the  defect  was  clearly  not  matter  of  compensation. 
8o  a  right  of  way,  which  rendered  useless  a  close  advertised  for  building 
purposes  has  been  held  to  be  outside  the  condition  for  compensation; 
Dykes  v.  Blake  (1838),  4  Bing.  N.  C.  463.  So,  in  Shackleton  v.  Satdiffe 
(1849),  1  De  G.  &  S.  609,  where  laud  was  contracted  to  be  sold  under  a 
jiarticular  describing  it  as  lit  for  building,  whereas  it  was  subject  to 
easements  which  would  have  materially  interfered  with  its  use  as  build- 
ing land,  it  was  held,  notwithstanding  a  clause  providing  for  compensa- 
tion, that  specific  performance  subject  to  compensation  could  not  be 
enforced  on  the  purchaser.  In  Madeley  v.  Booth  (1852),  4  Ue  G.  &  S. 
718,  where  the  contract  was  for  sale  of  a  lease,  it  was  held,  notwith- 
standing a  clause  providing  for  compensation,  that  the  purchaser  could 
not  be  compelled  to  take  an  underlease  with  compensation.  The  same 
point  has  been  similarly  decided  by  the  Court  of  Appeal,  affirming  the 
decision  of  Kay,  J,,  in  Re  Bey f us  and  Master's  contract  (1888),  39 
Ch.  D.  110,  59  L.  T.  740,  .37  W.  R.  261.  In  Rrice  v.  Macanhnj  (1854), 
2  De  G.  M.  &  G.  339,  one  of  the  lots  sold  by  auction  was  described  as 
to  be  sold  with  a  reservoir  and  waterworks  yielding  an  income  of 
£60  per  annum;  and  it  appeared  that  this  income  was  made  by  convey- 
ing the  water  to  certain  houses  over  a  piece  of  land  belonging  to 
strangers  and  over  which  the  vendor  had  anly  a  license  from  year  to 
vfar  at  a  rent  so  as  to  conv.ev  the  water.    It  was  held,  notwithstanding 
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a  clause  providing  for  compensation,  that  tlie  misdescription  barred  tlie 
vendor's  right  of  enforcing  specific  performance. 

Misrepresentation,  in  order  to  avoid  a  contract,  must  be  an  untrue 
representation  or  statement  of  facts  made  by  a  party  to  the  contract  or 
by  his  agent,  and  not  by  a  stranger.  For  instance,  if  the  directors  of  a 
company  issue  false  reports,  and  a  third  person  contracts  with  share- 
holders, the  contract  remains  good  ;  £.»■  parte  Wofth  (1859),  4  Drew. 
529;  Peek  v.  Gurnei/  (1871),  L.  R.,  6  H.  L.  377. 

In  order  to  obtain  rescission  of  the  contract  on  the  ground  of  misre- 
presentation it  is  not  necessary  to  show  knowledge  by  the  part}-  mak- 
ing the  representation  that  the  fact  represented  was  untrue.  There  are 
numerous  illustrations  of  this  statement  in  the  cases  where  an  action  is 
brought  against  a  company  for  rescission  of  the  plaintiff's  contract  of 
membershi}),  on  the  ground  of  misrepresentations  in  the  prospectus.  A 
simple  instance  is  the  case  of  Reese  River  Silver  Mining  Co.  \.  Smith 
(1869),  L.  E.,  4  H.  L.  64,  39  L.  J.  Ch.  849.  It  is  to  be  observed  that  this 
class  of  cases  admits  concealment  as  well  as  misstatement  as  a  ground  of 
rescission,  for  the  reason  mentioned  in  the  next  rule  (p.  759,  post).  In 
Redgrave  v.  Hurd  (1881),  20  Ch.  D.  1,  51  L.  J.  Ch.  113,  the  plaintiff, 
by  misrepresentations  as  to  the  value  of  his  practice  as  a  solicitor,  had 
induced  the  defendant  to  buy  his  house,  together  with  the  goodwill  of 
his  business  as  a  solicitor.  The  plaintiff  claimed  specific  performance 
of  the  contract.  The  defendant  put  in  a  counterclaim  for  rescission  of 
the  contract  and  for  damages  on  the  ground  of  the  misrepresentation. 
It  was  not  pleaded  or  proved  that  the  plaintiff  knew  that  the  represen- 
tations were  untrue.  The  Court  of  Appeal  held  that  the  defendant  was 
entitled  to  have  the  contract  rescinded,  but  not  to  damages.  The  same 
principle  was  followed  in  Adams  v.  Newbif/ging  {Newhiggijig  v.  Adams, 
1888),  13  App.  Cas.  308,  57  L.  J.  Ch.  1066,  59  L.  T.  267,  37  W.  E.  97. 

It  must  be  shown  that  the  misrepresentation  was  made  by  the  one 
party  with  the  intention  of  inducing  the  other  party  to  act  upon  it; 
and  that  he  did  act  upon  it  ;  National  Exchange  Co.  v.  Dreio  (1855), 
2  Macq.  103  ;  Peek  v.  Gurneg  (1871),  L.  E.,  6  H.  L.  377,  43  L.  J.  Ch. 
19,  22  W,  E.  29.  And  if  the  party  setting  up  misrepresentation  as  de- 
fence to  an  action  on  the  contract,  has  relied  on  his  own  knowledge  or 
resorted  to  other  means  of  knowledge,  and  did  not  contract  on  the  sole 
strength  of  the  misrepresentation,  he  must  fail  in  his  defence;  Attwood 
V.  Small  (1841),  6  CI.  &  Fin.  232  ;  Jennings  v.  Broughton  (1858),  5  De 
G.  M.  &  G.  126. 

A  case  very  similar  to  the  principal  case  is  that  of  Re  Davis  &  Cavey 
(1889),  40  Ch.  D.  608,  58  L.  J.  Ch.  143,  60  L.  T.  100,  37  W.  E.  217. 
The  plaintiff  had  purchased  at  an  auction  property  described  as  ''  lease- 
hold business  premises."     After  the  sale  he  discovered  that  the  lease 
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contained  a  restriction  aguin-st  the  premises  being  n.sed  as  a  jiublic 
house.  It  was  held  by  Stirlixo,  J.,  that  the  plaintiff  was  entitled  to 
a  declaration  that  the  title  was  not  such  as  he  c.iuhl  accept.  The 
learned  Judge  cited  at  length  tlie  principles  laid  down  in  the  judgment 
of  TixDAL,  C.  J.,  p.  751,  SKjjra. 

AMERICAN  NOTES. 

The  principal  case  is  cited  by  Mr.  Lawson  as  adjudging  that  "  a  mis- 
description of  the  premises  sold,  or  of  the  liens  to  which  they  are  subject, 
though  made  without  any  fraudulent  intent,  will  vitiate  the  contract." 
But  he  observes :  "  But  in  the  United  States  the  subject-matter  of  the  con- 
tract for  the  sale  of  land  does  not  require  any  greater  degree  of  good -faith 
on  the  part  of  the  vendor  than  is  required  on  the  sale  of  any  other  class 
of  property.  '  The  rule  excusing  parties  from  making  disclosures  in  per- 
sonalty applies  equally  in  sales  of  real  estate.'  "  Citing  Bigelow  on  Fraud, 
33 ;  Williams  v.  Spun;  24  Michigan,  335.  See  Drake  v.  Collins,  5  Howard 
(Mississippi),  253. 

In  Williams  v.  Spurr,  supra,  it  was  held  that  a  Court  of  equity  would  not 
set  aside  a  sale  of  lands,  at  the  instance  of  the  plaintiff,  who  was  a  dealer  and 
speculator  in  iron  lands,  and  had  discovered  iron  ore  upon  the  lands  in 
question,  and  had  entered  and  bought  them  for  iron  lands,  and  during  the 
negotiations  for  sale  had  mentioned  that  there  was  a  very  good  show  of  iron 
upon  them,  to  enhance  the  price,  and  ijnally  sold  them  on  that  basis  at  a 
price  largely  in  excess  of  their  value  as  timbered  lands,  and  against  defend- 
ant, who  falsely  pretended,  after  examination  of  the  lands  and  discovery 
of  their  value  for  iron,  that  he  wished  to  buy  them  for  the  timber,  and  con- 
cealed his  discovery  of  the  iron,  and  finally  bought  them  at  a  price  below 
their  value  as  iron  lands.  The  Court  said  :  '•  Thej'  were  not  only  at  liberty 
to  conceal  from  complainant  any  opinion  they  might  have  formed  of  the 
value  of  the  ores,  but  any  discoveries  they  might  have  made,  so  long  as  they 
did  nothing  to  prevent  him  from  making  any  examination  he  should  choose 
to  make,  or  from  adopting  his  own  course  to  obtain  such  information  as  he 
might  choose  to  obtain  at  his  own  expense  and  in  his  own  way." 

The  principal  case  is  cited  in  Kerr  on  Fraud,  pp.  63,  92,  213.  Dr.  Bigelow 
(Fraud,  §  2),  says  :  '•  The  rule  excusing  parties  from  making  disclosures  on 
sales  of  personalty  applies  equally  in  sales  of  real  estate." 

This  doctrine  was  applied  in  Harris  v.  Tyson,  24  Pennsylvania  State,  347  ; 
fi4  Am.  Dec.  661,  in  the  case  of  one  who  bought  lands  on  which  he  knew  there 
were  mines,  without  disclosing  that  fact.  "  The  ignorance  of  the  vendor  is 
not  of  itself  fraud  on  the  part  of  the  purchaser.  A  purchaser  is  not  bouud  by 
our  laws  to  make  the  man  he  buys  from  as  wise  as  himself."    By  Black,  J. 

In  Williams  V.  Beazlei/,  3  J.J.  Marshall  (Kentucky),  578,  it  was  said  nUier, 
after  admitting  the  general  doctrine  :  "This  doctrine  however  will  not  justify 
the  purchaser  in  withholding  from  the  seller  knowledge  of  advantages,  or 
value  possessed  by  the  property,  owing  to  any  recent  discovery,  as  a  valuable 
mine  of  mineral,  of  which  the  purcliaser  is  informed,  and  the  seller  ignorant 
at  the  time  of  the  contract." 
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In  Law  V.  Grant,  37  Wisconsin,  548,  the  seller  of  land  knew  that  the  jiur- 
chaser  was  led  to  otter  an  extravagant  price  for  it  based  on  the  mistaken 
opinions  of  persons  who  had  walked  over  it,  and  from  that  observation  deemed 
it  rich  in  minerals,  but  the  purchaser  was  held  to  his  contract. 

In  Smith  V.  Beatty,  2  Iredell  Equity  (Nor.  Car.),  456;  40  Am.  Dec.  4;}5,  it 
was  held  that  '•  a  vendee,  who  knows  that  there  is  a  gold  mine  on  the  land,  is 
not  compelled  to  disclose  that  fact  to  the  vendor." 

In  Livingston  v.  Peru  Iron  Co.,  2  Paige  Chancery  (New  York),  390,  the  ven- 
dee applied  to  the  vendor  to  purchase  a  lot  of  wild  land,  representing  that  it 
was  worth  nothing  except  for  a  sheep  pasture,  while  in  fact  he  knew  there  was 
a  valuable  mine  on  it,  of  w^hich  the  vendor  was  ignorant.  This  was  held  such 
a  fraud  as  would  avoid  the  sale.  Walworth,  Chancellor,  observed  :  "  I  am 
not  aware  of  any  case  in  our  own  Courts  or  in  England,  where  the  simple 
suppression  by  the  buyer,  of  a  fact  which  materially  enhanced  the  valuta  of 
the  property,  has  been  deemed  sufficient  to  set  aside  the  sale  on  the  ground 
of  fraud.  The  rule  is  ditt'erent  where  the  purchaser  applies  to  a  Court  of 
equity  to  enforce  the  specific  performance  of  an  agreement.  In  such  a  case 
this  Court  will  not  enforce  the  specific  performance  of  a  contract,  if  the  com- 
plainant has  intentionally  concealed  a  material  fact  from  the  adverse  party,  the 
disclosure  of  which  would  have  prevented  the  making  of  the  agreement ;  but 
he  will  be  left  to  his  remedy  at  law.  It  has  even  been  questioned  by  many 
whether  the  suppression  of  a  material  fact  by  the  one  party,  of  which  fagt  h& 
knew  the  other  party  to  be  ignorant,  was  not  of  itself  sufficient  to  avoid  the 
contract  on  the  ground  of  fraud.  Thiis  in  Perkins  v.  McGacncl.  Cooke,  417. 
the  Court  of  Errors  and  Appeals  in  Tennessee,  say  it  is  a  sound  principle  of 
equity  that  each  party  to  a  contract  is  bound  to  disclose  to  the  other  all  he 
knows  respecting  the  subject-matter  materially  affecting  a  correct  view  of  it, 
unless  common  observation  would  have  furnished  the  information.  They 
also  say  that  neglect  to  disclose  facts  within  the  knowledge  of  one  party  and 
not  of  the  other  would  in  equity  be  a  concealment,  which  is  both  immoral  and 
unjust.  Although  our  Courts  have  not  gone  that  length,  yet  even  in  this 
State,  very  slight  circumstances,  in  addition  to  the  intentional  concealment  of 
a  fact,  have  been  considered  sufficient  to  constitute  a  fraud  upon  the  other 
party." 

In  Bowman  v.  Bates,  2  Bibb  (Kentucky),  47  ;  4  Am.  Dec.  677,  a  person 
discovered  a  valuable  salt  spring  on  another's  land,  and  bought  the  tract  from 
him  at  an  ordinary  price,  concealing  his  discovery.  The  sale  was  set  aside 
for  that  reason.  Of  this  case  Mr.  Pomeroy  says  :  "  One  cannot  help  admiring 
the  stern  morality  of  this  decision,  even  if  it  be  not  sustained  by  the  cm-rent 
of  authority."  But  in  this  case  there  was  proof  of  artifice  on  the  part  of  the 
vendee  to  prevent  the  vendor's  agent  from  giving  his  principal  information  of 
the  discovery,  amounting  to  an  attempt  to  bribe  or  corrupt  him.  and  false  and 
fraudulent  declarations  that  the  salt  "  was  not  worth  anything."  One  Judge 
dissented. 
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(1867.) 

No.   74.  —  EKLANGER   v.  NEW   SOMBREEO   PHOSPHATE 

COMPANY. 

NEW   SOMBREEO   PHOSPHATE  COMPANY  v.  EELANGEE 

(1870.) 

RULE. 

A  duty  to  disclose  material  facts  may  arise  by  reason  of 
a  fiduciary  relation  between  the  parties.  Where  there  is 
such  a  duty  on  the  one  party  the  contract  may  be  avoided 
or  rescinded  by  the  other  on  the  ground  of  concealment  of 
a  material  fact. 

A  company  issuing  a  prospectus  on  the  faith  of  which 
persons  are  invited  to  join  the  company,  lies  under  the 
duty  of  disclosing  all  material  facts  within  the  knowledge 
of  their  agents,  the  authors  of  the  prospectus,  which  might 
reasonably  have  deterred  those  persons  from  taking  shares. 

Promoters  of  a  company  stand  in  a  fiduciary  relation  to 
the  company,  and  when  promoters  (as  vendors  or  other- 
wise) make  a  contract  with  the  company,  they  are  bound 
to  disclose  all  facts  which  could  reasonably  influence  a 
party  contracting  with  them  (as  purchasers  or  otherwise) 
in  making  the  contract. 

Venezuela  Railway  Company  (Appellants)  v.  Kisch  (Respondent). 
Kisch  V.  Venezuela  Railway  Company. 

L.  R.  2  11.  L.  99-126  (s.  c   30  L.  J.  Cli.  849,  IG  L.  T.  .'JOO,  15  W.  R.  821). 

Company  —  Proftpectus  —  Miftrepresentation.  l^'J  j 

No  misstatement  or  concealment  of  any  material  facts  or  circumstances  on^lit 
to  be  permitted  in  a  })rospectiis  issued  to  invite  persons  to  become  shareliolders 
in  a  prn|f'rt.('i]  <'.)rripany. 
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The  })ublic  are,  in  such  a  case,  entitled  to  liavc  tlie  same  ojiportutiity  ol' judg- 
ing oi'  everything  inaterial  to  a  knowledge  of  the  true  character  of  the  under- 
taking as  the  promoters  themselves  possess. 

Where  tliere  has  been  fraudulent  misrepresentation  or  wilful  concealment  of 
facts,  hy  which  a  person  has  been  induced  to  enter  into  a  contract,  it  is  no 
answer  to  his  claim  to  be  relieved  from  it,  that  he  might  have  known  the  truth 
by  proper  inquiry. 

But  he  must  apply  for  relief  without  delay  when  the  true  character  of  the 
statements  in  the  prospectus  has  been  disclosed  to  him. 
[100]  Where  a  prospectus  described  a  contract  for  the  construction  of  a  line 
of  railway  as  entered  into  at  "  a  price  considerably  within  the  available 
capital  of  the  company,"  and  the  facts  were  that  from  the  nominal  capital  of 
£500,000  were  to  be  deducted  ^'50,000  as  the  price  of  purchasing  the  concession 
to  make  the  railway,  and  the  contract  price  for  making  it  was  £420,000,  the 
representation  was  held  t(^  be  untrue  and  deceptive. 

This  was  an  appeal  against  a  decision  of  the  Lords  Justices,  by 
which  an  order  of  Yice-Chancellor  Sir  John  Stuart  had  been 
reversed. ^ 

In  the  year  1856,  the  Legishature  of  Venezuela,  with  a  view  to 
establish  railways  there  by  the  aid  of  foreign  adventurers  passed 
a  law  authorizing  the  executive  government  to  conclude  contracts 
for  the  construction  of  certain  lines  of  railway  to  be  called  "  The 
Central  Eailroad  of  Venezuela,"  giving,  of  course,  certain  advan- 
tages to  those  who  should  enter  into  such  contracts.  On  the  18th 
of  January,  1857,  a  contract  was  entered  into  between  the  secreta- 
ries for  the  interior,  for  justice,  for  the  treasury,  and  for  foreign 
relations,  of  the  one  part,  and  certain  persons  forming  a  financial 
company,  and  called  "concessionaries,"  on  the  other,  by  which 
the  latter  bound  themselves  to  construct  certain  railways  on  the 
terms  mentioned  in  the  contract.  The  construction  of  the  rail- 
ways was  at  first  prevented  by  the  existence  of  a  war,  which, 
having  come  to  an  end,  the  period  for  commencing  the  works 
was  fixed  for  the  31st  of  July,   1864.      One  of  the  terms  of    the 

contract  required  the  deposit  of  £20,000  as  "caution 
[*101]    money"   for  the   commencement  of   *  the  works   within 

twelve  months  after  that  date.  The  original  concession- 
aries ultimately  sold  the  concession,  such  of  the  works  as  had 
been  commenced,  and  the  plant  thereof,  to  the  appellants,  the 
promoters  of  the  present  company,  the  Central  Eailway  Company 
of  Venezuela,  Limited,   for  the  sum  of  £50,000.      The  company 

1  For  report  of  case  in  the  Court  below  see  3  De  G.  J.  &  S.  122. 
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formed  by  the  appellants  was,  in  July,  1864,  registered  under  the 
Companies  Act,  1862,  and  the  memorandum  of  association  stated 
that  the  objects  of  the  company  were  the  constructing,  maintain- 
ing, managing,  and  working  railways  in  Venezuela,  the  first 
section  of  which  was  to  be  from  Puerto  Cabello  to  San  Felipe,  a 
distance  of  fifty-four  miles,  the  supplying  the  plant,  acquiring 
concessions  from  the  government,  &c. ,  and  the  capital  was  stated 
to  be  £500,000  in  10,000  shares  of  £50  each.  The  pro.spectu.s 
issued  by  the  appellants  set  forth  that,  among  other  advantage.^ 
enjoyed  by  the  company,  there  was  a  government  guarantie  to 
the  shareholders  of  9  per  cent,  per  annum,  for  twenty  years,  on 
the  capital  employed,  amply  secured  •i)y  a  mortgage  of  10  per  cent, 
on  the  import  duties  of  La  Guayra  and  Puerto  Cabello,  together 
with  2'^  per  cent,  guaranteed  by  the  contractor  during  the  con- 
struction of  the  line,  and  that  the  interest  would  run  from  the 
commencement  of  the  works.  The  prospectus  represented  that 
Venezuela  possessed  perhaps  the  most  prolific  soil  in  the  world; 
that  tens  of  thousands  of  acres  awaited  occupation ;  that  the  rail- 
way would  pass  through  a  district  most  pioductive  in  cofiee, 
cocoa,  cotton,  hides,  indigo,  &c. ,  and  richly  agricultural;  so 
that  "  a  large  and  permanent  traffic  will  be  at  once  secured  to 
the  company,"  and  that  the  government  of  the  republic  had 
bound  itself  not  to  grant,  for  a  period  of  twenty-five  years,  any 
other  concession  for  the  construction  of  a  railway  in  the  direction 
of  the  Central  Eailway.  The  prospectus  went  on  thus  to  describe 
the  privileges  secured  to  the  company  :  — 

1.  "A  guarantie  of  9  per  cent,  interest  on  all  calls  paid  on 
account  of  the  subscribed  capital  for  a  period  of  twenty  years, 
amply  secured  by  a  cession  of  the  import  duties  of  La  Guayra  and 
Puerto  Cabello. " 

4.  "  A  free  grant  of  all  lands  required  for  the  construction  of 
the  railways,  and  for  the  stations  and  other  buildings  required  to 
be  executed. " 

5.  "  A  free  grant  of  30,000  acres  of  land,  in  addition 

to  the  above,  *  in  the  provinces  through  which  the  rail-    [*  lOl'] 
way  will  pass,  and  for  which  land  warrants  will  be  issued 
to  the  company  on  the  completion  of  the  line. " 

As  to  the  contractor,  the  prospectus  set  forth  :  "  A  contract  has 
been  entered  into  by  the  company  with  a  responsible  contractor, 
based  upon  surveys,  plans,  and  sections  approved  by  the  govern- 
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nient,  for  the  completion  of  the  line  from  Puerto  Cabello  to 
San  relii)e,  including  stations  and  rolling  stock,  at  a  price  con- 
siderably within  the  available  capital,  and  the  works  will  be 
commenced  forthwith.  Security  has  been  taken  for  the  due 
fulfilment  of  the  contract.  The  contractor,  also,  in  consideration 
of  receiving  a  large  quantity  of  timber  along  the  line  for  liis  use, 
guarantees  2h  per  cent,  on  the  paid-up  capital  during  the  con- 
struction of  the  works. " 

The  respondent  received  a  copy  of  the  prospectus  in  the  ordinary 
way  by  post.  Attached  to  it  was  the  common  form  of  applica- 
tion for  shares,  containing  the  usual  words,  "  I  agree  to  be  bound 
by  all  the  conditions  and  regulations  contained  in  the  memoran- 
dum and  articles  of  association.  "  He  paid,  on  the  13th  of  July, 
the  sum  of  £100  into  the  bankers  of  the  appellants,  and  then 
signed  the  form  of  application  for  100  shares,  and  forwarded  it. 
The  shares  were  allotted  to  him  at  once.  With  this  letter  of 
allotment,  dated  14th  of  July,  came  a  demand  on  him  to  pay  the 
farther  sum  of  £2  per  share.  On  the  20th  of  July  he  paid  that 
call,  but  before  doing  so,  called  at  the  office  of  the  company,  had 
an  interview  with  the  secretary,  and  asked  that  the  number  of 
shares  allotted  him  might  be  reduced  to  twenty.  On  the  25th  of 
July  the  secretary  wrote  to  say  that  the  directors  could  not 
comply  with  his  request,  adding,  "  but  there  will  be  no  difficulty 
in  your  disposing  of  them  on  the  Stock  Exchange. "  In  Septem- 
ber a  farther  call  of  £2  per  share  was  made  on  the  respondent, 
which,  however,  he  did  not  answer,  and  the  solicitors  for  the 
appellants  applied  to  him  on  the  subject  by  letter  on  the  11th 
of  November.  On  the  following  day,  the  respondent's  solicitor 
applied  for  permission  to  inspect  the  concessions  and  contracts 
referred  to  in  the  prospectus.  This  application  was  granted,  and 
he  and  the  respondent  examined  these  documents  on  the  22nd  of 

November.  The  call  was  not  paid,  and  on  the  15th  of 
[*  103]    December,  1864,  the  respondent  owed  for  *  unpaid  calls, 

and  for  interest  thereon,  the  sum  of  £707  ISs.  2d.,  and  an 
action  was  brought  against  him  in  the  Court  of  Common  Pleas  to 
recover  the  amount.  The  declaration  was  delivered  on  the  26th 
of  January,  1865,  and  on  the  28th  of  January  the  respondent  filed 
his  bill  in  Chancery,  in  which  he  set  forth  the  circumstances  of 
his  becoming  a  shareholder  in  the  company,  alleged  untruthful- 
ness in  the  representations  made  in  the  prospectus,  the  discovery 
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of  certain  facts  of  which  he  was  ignorant  when  he  applied  for 
shares,  and  that  he  would  not  have  taken  the  shares  if  he  had 
known  these  facts ;  and  he  prayed,  therefore,  that  he  might  be 
released  from  the  contract  on  account  of  the  fraudulent  misrepre- 
sentations of  the  directors,  that  they  might  be  ordered  to  repay  to 
liini  the  deposit  and  the  calls  paid  by  him,  with  interest  and 
expenses,  and  he  offered  to  return  them  tlie  said  shares ;  and  he 
farther  prayed  that  they  might  be  restrained  from  proceeding  in 
the  action. 

The  representations  of  which  he  especially  complained  were 
the  statements  as  to  the  capital  of  the  company,  from  which  all 
mention  of  the  £50,000  for  the  purchase  of  the  concession  was 
omitted,  while  the  contract  for  the  construction  of  the  line  was 
made  for  £420,000,  thus  leaving  no  more  than  a  possible  balance 
of  £30,000  for  all  contingencies;  the  statements  as  to  the  grants 
of  land,  as  to  the  guarantie  of  9  per  cent.,  and  as  to  the  way  in 
wliich  that  amount  of  interest  was  secured  on  the  imports  of 
I'uerto  Cabello  and  La  Guayra.  He  also  insisted  that  there  had 
been  great  and  material  misrepresentations  as  to  the  contractor, 
his  duties  and  liabilities. 

Evidence  was  taken  on  both  sides,  and  the  various  documents 
were  produced.^  The  authority  given  by  the  Legislature  to  the 
government  of  Venezuela,  of  Api'il,  LS56,  was  thus  set  forth  : 
—  "  The  executive  power  is  authorized,  in  order  that,  in  the  name 
of  the  nation,  and  as  far  as  ten  years,  it  guarantees  the  interest 
up  to  7  per  cent,  on  the  capital  which,  during  this  time,  may  be 
employed  in  railroads ;  but,  in  case  that  the  roads  shall  not  be 
producing  any  interest  on  account  of  any  causes  imputable  to  the 
company,  the  nation  shall  not  be  obliged  to  pay  the  said 
interest.  "  *  Article  17  of  the  contract  (made  in  January,  [*  104] 
1857)  was  in  these  terms:  "  The  executive  power,  in  the 
name  of  the  nation,  guarantees,  for  ten  years,  as  a  minimum, 
the  interest  of  7  per  cent,  annually,  in  favour  of  the  capital 
which,  during  this  time,  may  be  em]»loyed  in  the  railroads,  while 
these  do  not  y)roduce  it  from  a  cause  not  im]mtnble  to  the  com- 
]>any;  and,  it  being  understood  that,  from  the  time  w4ien  they 
may  produce  any,  the  nation  shall  not  l)e  bound  to  pay  in  this 

^  The  documents  are  quoted  as  given     The  translations  are  very  unsatisfactory, 
iu    the    printed    ])apers    laid    before   the     and  iu  some  instances  hardly  intelligible. 
House.     The  originals  were  not  j)rinted. 
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time,   except  what  may  be  wanting  to  complete  the  7  per  cent, 
guaranteed. " 

By  an  authoritative  article  of  October,  1858,  called  "  An  Ex- 
planation of  the  last-mentioned  Contract, "  it  was  declared  (Article 
7),  "  That  the  interest  of  which  Article  17  speaks  shall  not  be 
paid  except  upon  the  sums  really  and  actually  laid  out  upon  the 
railroads ;  .  .  •  and,  whatever  may  be  the  amount  of  the  sum 
employed  in  them,  the  assistance  of  the  government  for  the  pay- 
ment of  the  7  per  cent,  aforesaid,  shall  not  exceed  the  10  per  cent, 
of  the  import  and  export  duties  which  may  be  collected  by  the 
Custom  House  of  Puerto  Cabello ;  that  as  soon  as  the  proceeds  of 
the  Central  Eailroad  exceed  7  per  cent,  of  the  sums  expended  upon, 
it,  the  excess  shall  be  applied  to  the  reimbursement  of  that 
which  the  government  may  have  jaid  in  virtue  of  this  article,, 
unless  the  company  decides  to  make  the  reimbursement  with 
shares  of  the  said  undertaking. "  The  article  went  on  to  declaie 
the  appointment,  by  the  government,  of  a  director,  who  was, 
even  though  he  might  have  no  shares  in  the  company,  to  be  a 
controller  of  the  company,  and  who  was  to  have  a  salary  paid  by 
the  company,  "  and  that  the  payment  of  the  7  per  cent,  offered  by 
this  article  shall  not  commence  but  when  the  company  has  a 
capital  of  200,000  dollars  at  least,  beyond  the  privileged  shares 
mentioned  in  the  Article  13. " 

In  September,  1863,  the  government  passed  some  resolutions, 
one  of  which  (Article  3)  was  as  follows :  "  The  government  agrees 
to  guarantee,  as  a  minimum,  for  the  term  of  20  years,  interest 
at  9  per  cent,  per  annum,  in  favour  of  the  capitals  which  may 
enter  into  the  coffers  of  the  company,  from  the  day  on  which  the 
government  receives  the  official  intimation  that  the  works  of  the 
railway  have  been  commenced,  and  the  amount  of  the  sum  wiiich 
this  interest  is  to  gain  will  be  verified  by  the  repre- 
[*  105]  sentative  of  the  *  government,  who,  for  this  and  other 
purposes,  will  have  a  seat  in  the  direction  of  the  company 
at  London.  This  interest  is  guaranteed  so  long  as  the  said 
capital  does  not  produce  9  per  cent,  for  a  reason  not  imputable  to 
the  company,  and  this  being  understood  in  the  same  terms  which 
Article  17  of  the  contract  of  January,  1857,  and  its  only  para- 
graph, express.  For  the  payment  of  this  interest  there  is  set 
apart,  specially  and  signally,  during  the  first  year,  the  5  per 
cent.,  and  in  the  rest,  the  10  per  cent,  of  the  import  duties  of  the 
Custom  Houses  of  La  Guavra  and  Puerto  Cabello. " 


E.  C.  VOL.  VI.]       SECT.  XI.  —  RESCISSION    OF    CONTRACTS.  765 

No.  73.  —  Venezuela  Ry.  Co.  v.  Kisch.  L.  R.,  2  H.  L.  105,  106. 

A  decree  of  the  28th  of  Jauuary,  1864,  contained  the  follow- 
ing article :  "  The  government  will  guarantee  as  dividend  on 
the  capital  employed  a.s  far  as  9  per  cent,  per  annum,  while,  for 
causes  not  imputable  to  the  company,  what  the  line  may  produce 
do  not  reach  so  much  ;  but  this  guarantie  shall  never  be  for  more 
than  20  years. " 

With  regard  to  the  granting  of  lands  to  the  company,  the  Arti- 
cles 3  and  7  of  the  decree  of  April,  1856,  were  these  :  "  Ait.  3. 
For  fixing  in  the  contract  the  rules  necessary  .for  obtaining  pri- 
vate property  when  it  may  be  necessary  for  the  railway  line  or  its 
dependencies,  there  being  previously  the  just  indemnification  on 
the  part  of  the  undertaking ;  the  work  being  considered  as  one  of 
})ublic  convenience.  The  wa>te  lands, ^  which,  according  to  the 
])resent  decree,  it  is  agreed  to  give  to  the  company,  shall  only  l)e 
aide  to  be  taken  from  the  provinces  benefited  by  the  railroad,  and 
in  case  there  be  not  such  in  these,  the  concession  remains  without 
'eti'ect,  which  cannot  be  a  subject  for  claim.  In  the  grounds  ceded 
by  the  present  decree,  those  are  not  included  which  with  any 
title  the  Venezuelans  possess  at  the  time  of  the  publication  of 
this  decree. " 

In  the  contract  of  the  18th  of  January,  1857,  Article  4  pro- 
vided that  —  "  The  executive  power,  making  use  of  the  authoriza- 
tion which  the  legislative  decree  already  mentioned  gives  to  it, 
grants  to  the  Senor  Lorenzo  Jose  and  his  associates,  and  their 
heirs  and  successors,  the  ownership  of  500  fanegadas  of 
waste  lands  *  f or  each  mile  of  railway  which  they  may  [*  106] 
construct,  in  addition  to  30  varas  of  width  for  the  line 
of  road,  throughout  all  its  extent,  and  to  those  which  may  be  neces- 
sary for  forming  the  depots  or  offices  which  the  service  of  the  railway 
may  require ;  provided  that  the  said  lands  are  in  the  provinces 
benefited  without  being  owned  by  Venezuelans  at  the  date  of  this 
contract."  "  In  case  the  lands  necessary  for  the  line  of  the  road, 
its  depots  and  offices,  are  private  property,  the  executive  power 
shall  intervene  (if  the  company  and  the  owner  do  not  arra)ige 
between  themselves)  to  cause  them  to  be  ceded  to  the  company, 
the  just  indemnification  having  previously  been  made  by  the 
latter  for  their  actual  value,  determined  by  skilled  persons  to  be 

1  There    was    much    discn.ssion    almnt     lands,  the  apppllaiits  that  it  meant  iinnc- 
the    meaning    of    thi>    expression — the     cupied  or  unappropriated  lauds. 
respondent    insisted   that  it  meant  waste 
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named  by  the  company  and  the  proprietor,  one  by  each  party, 
and  an  umpire  whom  the  government  shall  name,  without  tht-ir 
entering  into  the  estimate  the  greater  value  which  the  railway 
itself  will  give  them. " 

Art.  5.  "  Each  time  the  company  presents  constructed  a  part  of 
the  railway  which  can  be  made  use  of  by  the  public,  there  shall 
be  given  to  it  the  titles  of  the  waste  land  corresponding  to  the 
extension  of  that  part.  " 

As  to  the  contractor,  — the  real  arrangement  with  him  was  as 
follows :  "  That  the  contractor  shall  pay  to  the  company  interest 
at  the  rate  of  2|  per  cent,  per  aniium  on  all  capital  which  should 
from  time  to  time  be  paid  up  in  the  company,  during  the  time  of 
the  construction  of  the  railway  and  works,  and  until  such  railway 
and  works  are  delivered  up  to  the  company  entirely  completed, 
and  fit  for  traffic  in  accordance  with  the  plan,  section,  and  speci- 
fication :  Provided  that  the  liabiJity  of  the  contractor  to  pay  such 
interest  should  cease  when,  and  so  soon  as  he  should  have  paid 
the  company  for  such  interest  sums  of  money  amounting  in  the 
aggregate  to  £20,000.  That  in  order  to  provide  a  fund  for  the 
payment  of  such  interest,  it  should  be  lawful  for  the  company  to 
deduct  and  retain  £5  per  cent,  interest  out  of  every  payment  to 
be  made  to  the  contractor  until  the  sums  so  deducted  and  retained 
shall  amount  to  £20,000,  when  the  sums  so  deducted  and  retained 
should  be  passed  to  the  credit  of  the  contractor  in  interest  account 
with  the  company,  and  such  account  should  be  debited  at  the  end 
of  every  six  months  at  the  rate  of  2|  per  cent,  per  annum 
[*  107]  on  the  paid-up  capital  of  the  company  for  the  *  time  being 
until  such  debt  should  amount  to  the  sum  of  £20,000, 
and  until  the  completion  and  delivery  up  to  traffic  of  the  entire 
line. "  It  was  also  alleged  that  he  had  been  in  pecuniary  embar- 
rassment, and  so  was  not  what  the  prospectus  described  him. 

The  cause  was  heard  before  Yice-Chancellor  Stuaet,  upon  in- 
terlocutory motion  for  an  injunction;  and  on  the  21st  of  March, 
1865,  the  respondent's  bill  was  ordered  to  be  dismissed  with  costs. 
On  appeal  to  the  Lords  Justices,  an  injunction  w\as  granted, 
and  the  order  of  the  Vice-Chaxcellor,  dismissing  the  bill, 
was  reversed.     The  defendants  appealed  to  the  House  of  Lords. 

The  appeal  having  been  argued, 
[111]  May  14.      The  Lord  Chancellor  (Lord  Chelmsford) 

having  stated  the  facts  of  the  case,  said :  — 
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The  respondent  alleges  that  the  prospectus  which  induced  him 
to  purchase  the  shares  contains  fraudulent  representations, 
which  *  entitle  him  to  have  the  purchase  declared  void.  [*112] 
The  appellants,  denying  that  there  are  any  false  repre- 
sentations in  the  prospectus,  contend  that  the  respondent's  delav 
in  instituting  his  suit  as  soon  as  he  had  knowledge,  or  means  of 
knowledge,  of  all  the  facts,  is  fatal  to  his  claim  to  relief. 

There  is  some  little  uncertainty  as  to  the  exact  time  when  the 
respondent  made  the  discovery  that  the  representations  in  the 
prospectus  were  not  bond  fide.  He  at  first  said  that  it  was  within 
three  days  after  receiving  his  letter  of  allotment,  which  would 
be  as  early  as  the  16th  of  July ;  then,  that  it  was  after  he  had 
paid  the  £1  and  the  £'1,  the  latter  being  the  call  on  his  100 
shares,  which  was  paid  on  the  25th  of  July. 

In  his  bill,  the  respondent  states,  that  "  it  was  in  or  about 
September,  1864,  he  heard  rumours  that  the  statements  in  the 
prospectus  were,  to  a  great  degree,  false ;  that  on  the  22nd  of 
November  he  went  to  the  office  of  the  company,  when  certain 
documents  were  produced,  and  from  them  he,  for  the  first  time, 
learnt  with  certainty  that  the  statements  contained  in  the  pro- 
spectus issued  by  the  company  were  false  in  many  particulars. " 

The  fair  result  of  these  statements  appears  to  me  to  be,  that 
although  the  respondent  might  have  heard  unfavourable  rumours, 
and  conceived  suspicions  of  the  company,  at  an  early  period  after 
he  obtained  his  shares,  yet  that  he  received  no  certain  informa- 
tion upon  which  he  could  act  until  the  month  of  November,  and 
he  did  nothing  between  that  day  and  the  28th  of  January,  ]  865 
(when  he  filed  his  bill),  which  amounted  to  acquiescence.  This 
case  differs  in  this  respect  from  that  of  Ex  parte  Briygs,  L.  li.  1 
Eq.  483,  35  L.  J.  Ch.  320,  which  was  mainly  relied  upon  in  sup- 
port of  the  objection  of  delay ;  for  there,  Mr.  Briggs,  after  he 
discovered  that  tlie  representations  in  a  prospectus,  on  the  faith 
of  which  he  was  induced  to  take  shares,  were  false,  dealt  with 
the  shares  as  owner  by  instructing  his  broker  to  sell  them.  The 
respondent,  therefore,  has  not  precluded  himself  by  laches  from 
his  right  to  have  the  contract  for  the  purchase  of  shares  in  the 
company  rescinded,  provided  he  has  clearly  and  distinctly  alleged 
in  his  bill  jhe  fraudulent  representations  (or  any  of  them)  upon 
which  he  relies,  and  has  established  them  by  satisfactory 
evidence. 
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[*113]  *  The  alleged  representations  are  contained  in  a  pro- 
spectus, the  object  of  which  was  to  invite  the  public  gen- 
erally to  join  the  proposed  undertaking.  In  an  advertisement 
of  this  description  some  allowance  must  always  be  made  for  the 
sanguine  expectations  of  the  promoters  of  the  adventure,  and  no 
prudent  man  will  accept  tlie  prospects,  which  are  always  held 
out  by  the  originators  of  every  new  scheme,  without  considerable 
abatement. 

But  although,  in  its  introduction  to  the  public,  some  high 
colouring,  and  even  exaggeration  in  the  description  of  the  advan- 
tages which  are  likely  to  be  enjoyed  by  the  subscribers  to  an 
undertaking,  may  be  expected,  yet  no  misstatement  or  conceal- 
ment of  any  material  facts  or  circumstances  ought  to  be  permitted. 
In  my  opinion,  the  public  who  are  invited  by  a  prospectus  to  join 
in  any  new  adventure,  ought  to  have  the  same  opportunity  of 
judging  of  everything  which  has  a  material  bearing  on  its  true 
character,  as  the  promoters  themselves  possess.  It  cannot  be  too 
frequently  or  too  strongly  impressed  upon  those  who,  having 
projected  any  undertaking,  are  desirous  of  obtaining  the  co- 
operation of  persons  who  have  no  other  information  on  the  subject 
than  that  which  they  choose  to  convey,  that  the  utmost  candour 
and  honesty  ought  to  characterize  their  published  statements. 
As  was  said  by  Vice-Chancellor  Kindersley,  in  the  case  of  the 
Xev.i  Bruns'unch  and  Canada  Raihv ay  Company  \.  Mvggeridye,  1  Dr. 
&  Sm.  381 ;  30  L.  J.  Ch.  242,  "  Those  who  issue  a  prospectus  hold- 
ing out  to  the  public  the  great  advantages  which  will  accrue  to  per- 
sons who  will  take  shares  in  a  proposed  undertaking,  and  inviting 
them  to  take  shares  on  the  faith  of  the  representations  therein 
contained,  are  bound  to  state  everything  with  strict  and  scrupu- 
lous accuracy,  and  not  only  to  abstain  from  stating  as  fact  that 
which  is  not  so,  but  to  omit  no  one  fact  within  their  knowledge, 
the  existence  of  which  might  in  any  degree  affect  the  nature,  or 
extent,  or  quality  of  the  privileges  and  advantages  which  the 
prospectus  holds  out  as  inducements  to  take  shares. " 

Applying  these  principles  to  the  prospectus  in  question,  I  pro- 
ceed to  consider  the  grounds  upon  which  it  is  impeached  by  the 
bill  of  the  respondent.  Although  the  Lords  Justices  decided  in 
favour  of  the  respondent  upon  two  only  of  the  alleged  misrepre- 
sentations, or,  rather,  concealments  of  facts,  in  the  pro- 
[*  114]    spectus,  and  *  expressed  an  opinion  against  him  upon  the 
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-others,  it  is  quite  open  tu  him  to  maintain  the  decree  upon 
any  of  the  grounds  laid  in  his  bill,  and  accordingly  the  argu- 
ment on  his  behalf  has  been  extended  to  every  misstatement  in 
the  prospectus,  which  he  has  attributed  to  the  company. 

I  will  pass  lightly  over  those  misstatements  in,  or  omissions 
from,  the  prospectus,  which  in  my  opinion  do  not  establish  a  case 
against  the  appellants;  agreeing,  however,  with  the  remark  made 
in  the  course  of  the  argument  for  the  respondent,  that  the  sup- 
pression of  a  fact  will  often  amount  to  a  misrepresentation. 

I  do  not  think  that  there  is  anything  in  the  omission  from  the 
prospectus  of  all  mention  of  the  deposit  of  £20,000  which  the 
company  was  to  make,  and  which  was-  to  be  forfeited  if  the  con- 
struction of  the  railway  was  not  commenced  by  a  certain  day. 
The  respondent  alleges,  in  his  bill,  that  the  appellants,  by  under- 
taking only  one  line  of  the  railway,  and  neglecting  to  commence 
or  undertake  another,  are  liable  to  forfeit  the  £20,000.  It  ap- 
pears to  me  that  the  omission  to  mention  this  required  deposit 
would  be  no  evidence  of  wilful  suppression  of  the  truth,  even  if 
the  liability  to  its  being  forfeited  existed.  The  effect  of  the 
deposit  would  be  to  quicken  the  diligence  of  the  company  to 
commence  the  works,  in  order  to  obtain  its  return.  And  if  the 
fact  of  the  deposit  being  in  jeopardy  by  anything  which  occurred 
after  the  issuing  of  the  prospectus  can  have  any  bearing  upon  the 
statements  it  contains  (which  I  think  it  cannot),  the  evidence 
shows  that  the  railway  has  been  commenced  within  the  time  lim- 
ited, so  as  to  entitle  the  company  to  have  the  deposit  restored. 

The  next  allegation  of  fraudulent  concealment  wdiich  I  will  deal 
with  relates  to  certain  shares  which,  under  the  contract  with  the 
Venezuelan  government,  the  original  concessionaries  were  to  have 
a  right  to  reserve  to  themselves,  as  privileged  shares,  to  indem- 
nify them  for  costs  incurred  by  them  up  to  the  date  on  which  they 
should  open  the  subscriptions  to  the  public.  By  a  document, 
called  "  Explanations  of  the  Contract, "  these  shares  were  not  to 
<exceed  2075  ;  575  to  be  considered  as  paid  by  anticipation  for  the 
preliminary  expenses,  and  1500  as  a  compensation  to  the  ]iro- 
moters  of  the  undertaking.  The  plaintiff  alleges,  that  if  these 
privileged  shares  had  been  mentioned  in  the  prospectus, 
*he  would  not  have  purcliased  his  shares.  The  truth  of  [*  115] 
this  assertion  cannot,  of  course,  be  ascertained.  But  the 
answer  to  this  charge  is,  that  although  the  benefit  of  these  priv- 
voL.  VI.  —  49 
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ileged  shares  passed  to  the  company  under  the  purchase  of  the- 
concession,  there  never  has  been  any  intention  to  act  upon  this 
clause  in  the  contract,  nor  any  provision  in  reference  to  it  stated 
by  the  appellants,  and,  therefore,  there  was  no  occasion  to  men- 
tion the  privilege  in  the  prosjicctus. 

The  next  charge  to  be  considered  is  one  of  alleged  misstatement : 
—  that,  amongst  other  privileges  secured  to  the  company,  is  one 
of  "  a  free  grant  of  30,000  acres  in  the  provinces  through  which 
the  railway  is  to  pass.  "  This  the  respondent  asserts  in  his  bill  to 
be  untrue,  for  that  it  was  expressly  provided  that  the  land  to 
be  granted  should  be  30,000  acres  only,  which  were  to  be  nowhere 
but  in  the  provinces  to  be  benefited  by  the  railway,  and  that,  too, 
with  this  condition  annexed,  that  no  land  should  be  granted 
which  w^as  owned  by  Venezuelans.  Another  ground  of  misrepre- 
sentation was  urged  in  argument,  —  namely,  that  the  prospectus 
states  that  the  country  through  which  the  railway  is  to  pass  is  a 
most  productive  one  for  produce  of  various  kinds,  besides  being  a 
rich  agricultural  district,  leading  (as  it  was  said)  to  the  belief 
that  the  30,000  acres  were  to  be  of  land  of  this  quality,  instead 
of  which  it  was  expressly  stipulated  in  the  decree  which  author- 
izes the  executive  power  of  Venezuela  to  arrange  the  contract  for 
the  Central  Eailroad,  that  the  lands  were  to  be  "  waste  lands. " 

It  seems  to  me,  however,  to  be  clear,  that  this  description 
refers,  not  to  the  quality  of  the  soil,  but  to  the  lands  being 
unoccupied;  a  view  which  is  confirmed  by  the  qualification 
annexed  to  the  proposed  grant,  that  in  the  grounds  ceded  these' 
"  are  not  included,  which,  with  any  title,  the  Venezuelans  "  (ex- 
tended afterwards  to  foreigners)  possess  at  the  time  of  the  pub- 
lication of  the  decree.  The  appellants  were,  in  my  opinion, 
w^arranted  in  stating  that  the  grant  was  a  free  grant  of  30,OCO 
acres,  without  mentioning  the  qualification  of  its  not  extending 
to  private  property  (which  would,  of  course,  be  implied),  or  that 
the  30,000  acres  were  to  be  granted  only  out  of  the  provinces 
to  be  benefited  by  the  railway ;  and  in  case  there  should  be 
none  such,  the  concession  was  to  remain  without  efi'ect. 
[*  116]  There  is  no  reason  to  suspect  that  the  appellants  had  *  any 
doubt  that  the  quantity  of  land  conceded  could  be  found 
within  the  limited  district,  and  the  Venezuelan  government 
bound  itself  to  apply  to  the  convention,  or  constitutional  con- 
gresses, "  in  order  that  it  might  prevent  the  alienation  of  waste 
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lands  in  the  provinces  through  which  the  railroad  was  to  pass, 
until,  the  plans  of  the  latter  being  presented,  and  its  extension 
determined,  they  might  designate  those  which,  according  to  the 
contract,  were  to  belong  to  the  company." 

I  now  proceed  to  consider  an  alleged  misrepresentation  upon 
wdiich  the  Lords  Justices  thought  that  the  respondent  had  estab- 
lished a  case  against  the  appellants.  This  relates  to  the  state- 
ment in  the  prospectus,  that  there  was  secured  to  the  company 
the  privilege  of  a  guarantie  of  9  per  cent,  interest  on  all  calls 
paid  on  account  of  the  subscribed  capital  for  a  period  of  twenty 
years,  amply  secured  by  a  cession  of  the  import  duties  of  La 
Guayra  and  Puerto  Cabello. 

The  respondent  charges  in  his  bill  that  this  statement  is 
entirely  untrue,  and  that  the  import  duties  are  already  mort- 
gaged for  their  full  value  to  other  persons.  The  proof  of  the 
mortgage  of  the  duties  to  their  full  value  fails,  as  it  appears  that 
they  were  previously  mortgaged  only  to  the  extent  of  55  per 
cent. 

But  it  is  said  by  the  respondent  that  the  statement  of  the  pro- 
spectus is  untrue,  because  the  government  of  Venezuela  was  not  to 
pay  the  9  per  cent,  in  case  tlie  railroads  were  not  producing  any 
interest  on  account  of  any  cause  imputable  to  the  company.  I 
doubt  whether  the  allegation  in  the  bill  places  the  untruth  of 
the  statement  upon  this  ground.  But,  admitting  that  it  does,  T 
do  not  see  how  the  omission  of  the  qualification  can  be  regarded 
as  a  fraudulent  suppression  of  the  truth.  Even  if  no  mention  of 
it  had  been  made  in  the  agreement  for  the  guarantie,  I  should 
suppose  it  would  necessarily  be  implied;  for  no  party  can  claim 
the  benefit  of  a  contract  the  right  to  the  performance  of  which 
arises  from  his  own  default;  and  no  one  could  possibly  suppose 
that  such  an  absolute  and  unqualified  guarantie  would  ever  be 
given.  At  all  events,  the  omission  to  notice  such  a  qualification 
does  not  appear  to  me  (with  great  respect  to  the  Lords  Justices) 
to  be  a  ground  for  attributing  to  the  appellants  a  fraudulent 
intention  to  conceal  the  truth. 

*  Thus  far  I  have  examined  the  various  allegations  of     [*117J 
fraudulent    misrepresentations   and    concealment   in    the 
prospectus   of  the  appellants,  and   have  been  unable  to  discover 
anything    upon   which,  if   they  had   stood   alone,   the  respondent 
could  claim  to  have  his  purchase  of  shares  set  aside;  but  I  pro- 
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ceed  to  a  part  of  the  case  vvhicli  not  only  leads  to  a  dilTerent 
conclusion,  but  also  reHects  upon  the  general  fairness  of  the  pio- 
spectus,  even  in  the  particulars  which  1  have  been  considering. 

The  portions  of  the  prospectus  to  which  I  am  about  to  refer 
appear  to  me  to  be  more  or  less  connected  with  each  other,  and 
all  of  them  bear  upon  the  important  question  of  the  ability  of  the 
appellants  to  perform  the  contract  into  which  they  have  entered, 
with  the  means  at  their  disposal,  and  by  the  contractor  with 
whom  they  had  engaged. 

The  misrepresentations  and  concealment  alleged  in  the  bill 
under  these  heads  relate,  — 

1.  To  the  omission  from  the  prospectus  of  all  mention  of  the 
purchase  of  the  concession  by  the  appellants  for  £50,000. 

2.  To  the  statement  that  the  contract  was  entered  into  with  a 
responsible  contractor. 

3.  To  the  contract  being  considerably  within  the  available 
capital. 

4  To  the  liability  of  the  contractor  upon  his  guarantie  of  2i 
per  cent,  being  limited  to  £20,000. 

The  respondent  alleges  in  his  bill  that  the  purchase  of  the 
concession  by  the  company  for  £50,000  was  fraudulently  con- 
cealed. It  is  difficult  to  understand  how  such  an  important  fact 
can  have  been  honestly  omitted  from  the  prospectus.  It  cannot 
be  said  that  the  amount  of  the  capital  of  a  company  is  an  insig- 
nificant matter  for  the  judgment  of  those  who  are  invited  to 
become  shareholders.  The  prospectus  states  the  capital  to  be 
£500,000,  whilst  it  was  well  known  to  those  who  prepared  it 
that  the  company  was  established  upon  the  footing  of  a  pay- 
ment of  £50,000,  w^hich  necessarily  reduced  the  capital  by  that 
amount. 

It  was  said  by  the  counsel  for  the  appellants  that  when  the 
prospectus  stated  that  the  railway  was  to  be  constructed  and 
worked  under  a  concession  and  important  guaranties  from  the 
government  of  Venezuela  every  one  would  understand 
[*118]  that  such  a  *  valuable  privilege  was  not  likely  to  be 
granted  gratuitously.  But  I  see  no  reason  why  it  is  to 
be  assumed  that  persons  reading  the  prospectus  would  take  for 
granted  that  the  Venezuelan  government  would  not  make  a 
gratuitous  concession  for  the  construction  of  a  railway  which 
might  prove  highly  beneficial  to  the  country.     At  all  events,  the 
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terms  of  the  prospectus  import  a  direct  concession  and  guaranties 
from  the  Venezuehm  government,  which  might  or  might  not  be 
gratuitous,  instead  of  stating  the  fact,  that  the  appellants  had  ac- 
(piired  the  concession  by  purchase  from  the  original  concessionaries. 

The  appellants  also  rely  upon  the  fact  that  the  respondent  was 
expressly  referred  by  the  form  of  the  letter  of  ap^dication  for 
shares  to  the  memorandum  or  articles  of  association,  the  latter  of 
which  documents  expressly  mentioned  the  agreement  for  the 
purchase  of  the  concession.  But  the  respondent  applied  for 
shares  upon  the  faith  of  the  prospectus,  a  copy  of  which  was  sent 
to  him,  and  when  the  allotment  of  the  100  shares  was  made  to 
him  he  was,  in  the  opinion  of  the  appellants,  fixed  as  a  share- 
holder, as  appears  from  a  letter  from  their  secretary  in  answer 
to  an  application  from  the  respondent  to  have  the  number  of 
shares  allotted  to  him  reduced.  In  that  letter  he  was  tidd  that 
this  was  not  in  the  power  of  the  appellants,  "  as  it  would  make 
the  allotment  illegal. "  It  appears  to  me  that  there  was  an 
intentional  and  improper  suppression  as  to  the  extent  of  the 
capital  of  the  company  by  the  description  in  the  prospectus. 

The  next  statement  in  the  prospectus  to  be  considered  is  that 
which  represents  that  a  contract  had  been  entered  into  with  a 
responsible  contractor  for  the  completion  of  the  line  from  Puerto 
Cabello  to  San  Felipe.  A  responsible  contractor  of  course  must 
be  one  who  has  the  means  at  least  of  commencing  the  performance 
of  his  contract,  though  he  may  rely  upon  the  money  to  be  received 
in  the  progress  of  the  works  to  enable  him  to  complete  it. 

Now  it  appears  to  me  that  Croskey  was  a  person  who  ought  to 
have  been  known  by  the  directors  not  to  be  a  responsible  con- 
tractor in  this  sense.  I  do  not  rely  upon  the  fact  of  his  insolvency 
in  four  months  after  the  date  of  the  contract,  as  that  does  not 
necessarily  prove  that  he  might  not  have  been  in  a 
*  position  to  carry  out  the  contract  when  he  entered  into  [*119] 
it.  Coupled  with  other  circumstances,  however,  it  is  a 
significant  fact.  If  Croskey  had  no  means  of  his  own,  the  pay- 
ment of  part  of  the  contract  price  by  4000  shares,  upon  which  he 
was  to  pay  a  deposit,  would  rather  disable  him  from  performing 
his  contract.  And  the  mode  in  wliicdi  that  deposit  was  jiaid,  by 
an  advance  from  the  financial  company,  to  be  repaid  out  of  the 
moneys  Croskey  would  receive  under  the  contract,  ought  to  have 
raised    a    serious    doubt    as    to    his    responsibility.      This    would 
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hardly  be  removed  by  the  security  which  he  gave  of  a  butid  for 
£10,000  with  two  sureties,  which  is  quite  insignificant  in  com- 
parison with  his  engagements.  I  do  not  think  that  the  directors 
were  justified  in  liolding  Croskey  out  to  the  world  as  a  respon- 
sible contractor,  and  whether  this  was  carelessly  or  designedly 
done  seems  to  me  to  be    immaterial. 

The  next  alleged  misrepresentation  is  of  a  serious  character, 
and,  as  it  appears  to  me,  is  completely  established.  The  pros- 
pectus states  that  the  contract  entered  into  with  the  responsible 
contractor  is  "  at  a  price  considerably  within  the  available 
capital.  "  This  statement  connects  itself  with  the  representation 
of  the  amount  of  the  capital.  The  respondent,  believing  the 
capital  to  be  £500,000,  even  if  he  had  known  that  the  contract 
price  was  £420,000,  would  no  doubt  have  been  satisfied  that,  a 
sum  of  £80,000  being  left,  the  statement  that  the  contract  was 
for  a  price  considerably  within  the  available  capital  was  well 
founded;  but  if  he  had  known,  as  the  directors  knew,  that  what 
remained  after  providing  for  the  contract  was  only  £30,000,  he 
might  have  entertained  a  different  opinion.  I  do  not  think  that 
tlie  £20,000  deposit  ought  to  be  deducted,  because,  although  it 
was  tied  up  until  the  commencement  of  the  works,  yet  at  that 
period  it  would  be  released,  and  would  then  form  part  of  the 
available  capital.  Nor,  on  the  other  hand,  ought  the  borrowing 
powers  given  to  the  directors  by  the  articles  of  association  to  be 
taken  into  account,  as  suggested  in  argument,  for  no  one  would 
understand  a  power  to  borrow  as  intended  by  the  term  "  available 
capital  "  of  a  company.  It  certainly  was  an  exaggeration,  to  say 
the  least  of  it,  to  describe  a  contract  which  would  absorb  the 
whole  of  a  capital  of  £450,000,  except  £.30,000,  as  being  con- 
siderably within  the  available  capital. 
[*120]  *It  appears  to  me  that  this  was  not  a  fair  and  honest 
representation,  but  was  calculated,  if  not  intended,  to 
deceive  the  public,  who  were  invited  by  the  prospectus  to  take 
part  in  the  undertaking. 

The  last  ground  upon  which  the  bill  charges  fraud  on  the  pro- 
spectus is  the  omission  to  state  the  limitation  to  £20,000  of  the 
contractor's  guarantie  of  2h  per  cent.  Lord  Justice  Turner 
thinks  that  in  common  honesty  this  limitation  should  have  been 
mentioned,  and  I  agree  with  him.  But  I  should  have  hesitated, 
if  the  prospectus  had  been  unimpeachable  in  every  other  respect, 
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to  have  decided  against  the  company  upon  this  alleged  conceal- 
ment alone.  That  it  ought  to  have  been  mentioned,  so  as  to 
allow  those  who  were  asked  to  join  in  the  undertaking  to  form 
a  judgment  upon  it,  there  can  be  no  doubt;  and,  looking  to  the 
other  instances  of  suppression  of  facts  material  to  be  known,  I 
cannot  avoid  the  conclusion,  that  this,  amongst  the  rest,  was 
-designed  for  the  purpose  of  deception,  by  concealing  whatever 
would  make  the  scheme  less  attractive,  and  so  prevent  persons 
from  becoming  purchasers  of  shares. 

But  the  appellants  say  that  even  admitting  the  prospectus  to  be 
open  to  the  objections  which  are  made  to  it,  the  respondent  has 
no  ground  of  complaint,  because  he  had  an  opportunity  of  ascer- 
taining the  truth  of  the  representations  contained  in  it,  of  which 
he  did  not  choose  to  avail  himself;  that  he  was  told  by  the  pro- 
spectus that  "  the  engineer's  report,  together  with  maps,  plans, 
-and  surveys  of  the  line,  might  be  inspected,  and  any  farther 
information  obtained,  on  application  at  the  temporary  oftices  of 
the  company ; "  and  in  his  letter  of  application  he  agreed  to  be 
laound  by  all  the  conditions  and  regulations  contained  in  the 
memorandum  and  articles  of  association  of  the  company,  which, 
if  he  had  examined,  would  have  given  him  all  the  information 
necessary  to  correct  the  errors  and  omissions  in  the  prospectus. 

But  it  appears  to  me  that  when  once  it  is  established  that  there 
has  been  any  fraudulent  misrepresentation  or  wilful  concealment 
by  which  a  person  has  been  induced  to  enter  into  a  contract,  it  is 
110  answer  to  his  claim  to  be  relieved  from  it  to  tell  him  that  he 
might  have  known  the  truth  by  proper  inquiry.  He  has 
a  right  *to  retort  upon  his  objector,  "  You,  at  least,  who  [*121] 
have  stated  what  is  untrue,  or  have  concealed  the  truth,  for 
the  purpose  of  drawing  me  into  a  contract,  cannot  accuse  me  of 
"want  of  caution  because  I  relied  implicitly  upon  your  fairness  and 
honesty. "  I  quite  agree  with  the  opinion  of  Lord  Lyndhukst,  in 
the  case  of  Attwood  v.  Small,  6  CI.  &  F.  395,  that  "  where  repre- 
sentations are  made  with  respect  to  the  nature  and  character  of 
property  which  is  to  become  the  subject  of  purchase,  affecting  the 
value  of  that  property,  and  those  representations  afterwards  turn 
out  to  be  incorrect  and  false,  to  the  knowledge  of  the  party  mak- 
ing them,  a  foundation  is  laid  for  maintaining  an  action  in  a 
Court  of  common  law  to  recover  damages  for  the  deceit  so  prac- 
tised; and  in   a   Court  of  equity  a   foundation  is  laid  for   setting 
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aside  the  contract  which  was  founded  n])on  that  basis. "  And  in 
the  case  of  Dohdl  v.  ;S7cfc/i.s,  8  B.  &  C.  623 ;  3  L.  J.  K.  B.  89,  to 
which  he  refers  as  an  authority  in  support  of  the  ])ro})Osition, 
which  was  an  action  for  deceit  in  falsely  representing  the  amount 
of  the  business  done  in  a  public  house,  the  purchaser  was  held  to 
be  entitled  to  recover  damages,  although  the  books  were  in  the 
house,  and  he  might  have  had  access  to  them  if  he  thought 
proper. 

Upon  the  whole  case  I  think  the  decree  of  the  Lords  Justices 
ought  to  be  affirmed,   and  the  appeal  dismissed  with  costs. 

Lord  Cranworth  concurred.  He  observed  that  in  the  matters 
referred  to  in  the  prospectus,  there  had  been  both  suppressio  reri 
and  suggestio  falsi.  He  then  stated  his  opinion  that,  at  the  time 
when  the  respondent  took  the  shares,  he  could  not  be  charged  with 

notice  of  what  is  contained  in  the  articles  of  association. 
[123]  The  Act  of  1862  (he  continued)  provides  (sect.  16),  that 
the  articles  of  association  shall  bind  every  member  of  the 
company  as  if  he  had  subscribed  and  sealed  the  same,  and  had  cove- 
nanted to  conform  to  all  the  articles  thereof.  If  the  respondent  had 
actually  subscribed  and  sealed  these  articles,  he  certainly  could  not 
have  alleged  want  of  notice  as  to  the  purchase  of  the  concession  out  of 
the  £500,000  capital.  But  he  never  did  subscribe  or  seal  them  ;  and 
in  order  to  make  them  binding  on  the  respondent,  under  the  pro- 
visions of  the  statute,  it  is  necessary  to  show  that  he  had  become 
a  member  of  the  company.  The  case  of  the  respondent  is,  that  he 
never  was  a  member ;  that  all  which  he  did  was  to  act  on  the  faith 
of  the  prospectus ;  and  if  the  prospectus  stated  what  was  untrue  he 
is  entitled  to  treat  all  which  he  did  in  reliance  on  its  being  true  as 
absolutely  null  and  void  The  result  is  that  the  appeal  ought  to 
be  dismissed  with  costs. 

Lord  EoMiLLY  and  Lord  Colonsay  concurred. 

Order  appealed  from  a^fflrmed;  and  appeal  dismissed  icith 
costs. 

Lords'  Journals,  May  14,  1867. 
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Erlanger  v.  New  Sombrero  Phosphate  Company. 
New  Sombrero  Phosphate  Company  v.  Erlanger. 

3  App.  Cas.  1218-1286  (s.  c.  48  L.  J.  Cli.  73  ;  39  L.  T.  269;  27  W.  R.  65). 

Company.  —  Promoters  as  Vendors.  — Fiduciary  Position.  —  Conceal-    [1218] 
ment  of  Material  Facts. 

Persons  who  purchase  property  and  then  create  a  company  to  purchase  from 
them  the  property  they  possess,  stand  iu  a  fiduciary  position  towards  that 
<jompany,  and  must  faitlifuUy  state  to  the  comjjauy  the  facts  which  apply  to 
the  property,  and  would  influence  the  company  iu  deciding  on  the  reasonable- 
ness of  acquiring  it. 

A  "  syndicate  "  (or  partnership)  of  persons,  of  which  one  E.  was  at  the  head, 
purchased  from  the  official  liquidator  of  an  insolvent  company  an  island  said  to 
contain  valuable  mines  of  phosphates.  E.,  who  managed  the  business  of  this 
purchase,  prepared  to  get  up  a  company  to  take  over  the  island  and  to  work  the 
mines.  He  named  five  persons  as  directors.  Two  were  abroad.  Of  tlie  three 
others,  two  of  the  proposed  directors  were  persons  entirely  under  his  control, 
and  were  furnished  by  him  with  the  shares  which  wei'e  set  forth  in  the  memo- 
randum of  association  as  necessary  to  qualify  for  the  office  of  director.  One  of 
these  two  persons  appeared  to  have  acted  as  a  business  agent  for  E.  ;  the  other 
^%'as  a  private  friend  of  E.  The  sale  of  the  island  was  made,  nominally,  by  a 
person  who  had  really  no  intere-t  in  the  island,  and  was  made  to  the  director 
who  was  the  business  agent  of  E.,  and  who  appeared  as  the  purchaser  for  the 
•company.  The  two  directors,  with  whom,  through  E.'s  arrangement,  a  third 
person,  D.  (one  entirely  uninformed  on  the  subject  of  the  original  purchase,  and 
the  subsequent  sale),  was  associated,  assuming  to  act  as  directors  of  the  com- 
pany, accepted  on  its  belialf  the  purchase.  A  prospectus  was  issued,  giving  a 
very  favourable  account  of  the  scheme.  Many  persons  took  shares.  At  the  first 
meeting  of  shareholders  D.  took  the  chair  as  a  director.  Being  questioned  by  a 
shareholder  as  to  certain  rumours  relating  to  the  purchase  of  the  island  and  its 
price  on  the  first  sale,  and  then  on  its  resale  to  the  company,  D.  avowed  his 
■want  of  knowledge,  but  declared  his  belief  iu  the  goodness  of  the  scheme.  The 
real  circumstances  of  the  sale  and  purchase  were  not  disclosed  to  the  shareh(dd- 
«»rs,  but  the  purchase  of  the  island  was  adopted  by  tlie  sharelioldcrs  then  pres- 
ent. This  was  in  February,  1872.  In  June,  1872,  there  was  a  general  meeting 
of  the  sharehohlers.  The  rumours  before  referred  to  had  become  stronger,  and  a 
i-onimittee  of  investigation  was  appointed  ;  on  the  receipt  of  whose  report  in 
August,  1872,  the  original  directors  were  at  a  public  meeting  removed,  and  a 
tiew  set  o*f  directors  appointed,  with  power  to  take  measures,  etc.,  for  the  benefit 
of  the  company.  The  new  direetors  entered  into  a  correspondence  with 
the  vendors  of  the  island,  wliich  *  terminated  in  nothing,  and  a  bill  [*  1219] 
ivas  in  December,  1872,  filed  to  rescind  the  C(mtract  :  — 

Held,  that  the  contract  could  not  be  sustained,  but 

Bub.  The  Lord  Chaxcellou  (Lord  Cairns),  whether  there  had  not  beeu 
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ou  the  part  of  the  (;oin2)auy  such  delay  in  eoming  for  relief  astu  constitute  lache* 
that  deprived  the  company  of  tlie  title  to  ohtain  it. 
Observations  on  the  duty  of  [tronioters  of  a  conijjany. 

This  was  an  appeal  against  a  decision  of  the  Court  of  Apyjeal 
■which  had  reversed  a  decree  of  Vice-ChauceUor  Malin.s,  5  Cii.  I). 
73 ;  46  L.  J.  Oh.  425. 

Sombrero  is  a  small  island  in  the  West  Indies,  which  was  the 
^property  of  the  Crown,  but  had  been  leased  out  by  the  Crown  for 
twenty-one  years  from  March,  1865,  at  a  rent  of  £1000  a  year^ 
The  lease  had  been  assigned  to  a  company  called  "  The  Sombrero- 
Company,  "  the  business  of  which  was  to  work  the  beds  of  phosphate 
of  lime  with  wdiich  the  island  abounded.  The  company  got  into 
difficulties,  and  was  ordered  to  be  wound  up ;  and  the  lease,  con- 
stituting the  most  valuable  part  of  the  assets,  was  ordered  to  be 
sold.  Mr.  Chatteris  was  the  official  liquidator,  and  he  fixed  the 
price  of  £55,000  for  it.  The  appellants,  together  with  one  Thomas 
Westall,  formed  what  was  called  a  syndicate  (in  this  instance 
meaning  a  special  partnership),  for  the  purpose  of  purchasiiig  it. 
It  was  purchased  at  the  price  put  on  it  by  Mr.  Chatteris,  after  the 
syndicate  had  offered,  but  in  vain,  a  smaller  price  for  it.  The 
purchase  was  affected  by  a  provisional  contract  on  the  30th  (tf 
August,  1871,  though,  in  consequence  of  the  sale  being  made 
under  the  order  of  the  Court  of  Chancery,  it  could  not  be,  as  a 
matter  of  form,  concluded  at  that  time.  The  appellants  having 
thus  become  the  purchasers  of  the  lease  desired  to  sell  it  again  and 
obtain  a  profit  on  the  resale ;  and  with  that  view  to  get  up  a 
company  to  purchase  it  and  work  the  mines. 

Erlanger,  a  Paris  banker,  was  the  chief  of  the  syndicate,  and 
his  firm  managed  its  pecuniary  transactions.  On  the  16th  of 
September,  1871,  the  following  circular  letter  was  written  to  the 
different  members  of  that  body,  "  We  have  formed  a  syndicate  for 
the  amount  of  £60,000,  for  the  purchase  of  the  island  of  Sombrero, 
including  the  stores.  You  are  interested  in  the  transaction  for 
£  ,  for  which  we  beg  you  will  send  us  a  cheque, 

[*  1220]  as  we  *  have  to  pay  the  money  into  Court."  This  note 
was  signed  "  Emile  Erlanger  &  Co. "  The  cheques  were 
sent,  and  the  money  paid  into  Court,  the  banking  firm  being  stated 
on  the  list  as  holding  an  interest  in  the  purchase  for  "  £18,430.  " 
The  qualification  of  a  director  was  to  be  the  possession  of  fifty 
tharcs  in  the  company. 
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A  memorandmn  of  association  was  prepared,  and  articles  and  a 
prospectus  were  also  issued.  The  memorandum  stated,  in  the 
usual  way,  the  objects  of  the  company,  which  were  to  purchase 
the  lease  and  work  the  mines.  The  articles  (among  other  things), 
stated  that,  in  the  first  instance,  the  number  of  directors  should  not 
be  less  than  four,  nor  more  than  seven,  but  that  number  might  be 
changed  at  any  general  meeting.  Two  directors  were  to  "  form 
a  quorum  for  the  transaction  of  business. "  The  directors  were 
empowered  to  adopt  and  carry  into  effect  the  contract  for  the  piii-- 
chase  by  the  company  of  the  island.  The  contract  for  the  purchase 
and  the  articles  of  association  were  both  dated  on  the  same  day, 
the  20th  of  September,  1871,  and  the  company  was  registered  on 
that  day.  The  contract  for  the  purchase  by  the  company  purported 
to  be  made  between  John  Marsh  Evans,  as  the  vendor,  and  Francis 
Pavy,  as  the  purchaser  on  behalf  of  the  company.  This  contract 
recited  the  purchase  by  the  syndicate  of  the  30th  of  August,  Ijut 
did  not  name  the  price  then  given.  The  price  to  the  company  was 
to  be  £110,000,  of  which  £80,000  were  to  be  paid  down,  and  the 
remaining  £30,000  to  be  satisfied  by  fully  paid-up  shares  in 'the 
new  company.  The  money  w\as  to  be  obtained  by  the  subscri])- 
tions  for  the  shares,  which  were  to  be  13,000  in  number,  of  £10 
each.  Evans  was  intimate  with  Baron  Erlanger,  and  appeared 
to  act  on  his  behalf ;  Pavy  was  a  person  who  had  visited  the 
island,  and  whose  name  was  introduced  into  the  business  to  repre- 
sent the  company  until  the  contract  should  be  submitted  to  tlie 
directors  and  adopted  by  them.  The  directors  were  in  the  first 
instance  named  by  the  syndicate.  The  first  name  on  the  list  (if 
directors  was  that  of  M.  Drouyn  de  Lhuys  (who  was  resident  in 
France,  occupied  with  the  political  affairs  of  that  country),  the 
second  that  of  Mr.  Eastwick,  M.  P.  (then  about  to  start  on  a 
voyage  to  Canada),  the  third  was  that  of  J.  Marsh  P^vans  (the 
person  named  in  the  contract  as  the  vendor),  the  fourth  w^as  that 
of  Alderman  Dak  in,  then  Lord  Mayor  of  London,  and 
*the  last  that  of  Rear -Admiral  Macdonald.  Westall,  a  [*1221] 
solicitor,  acted  in  the  matter;  he  was  himself  one  of  the 
syndicate,  but  he  claimed  to  act  in  the  character  of  agent,  and 
demanded,   and  received,    the  sum  of  £500  for  his  services. 

There  was  no  distinct  account  of  any  shares  having  ever  been 
held  by  M.  Drouyn  de  Lhuys,  nor  did  he  appear  to  have  attended 
any  meeting  of  the  directors  of  the  company,  or  to  have  taken  any 
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part  whatever  in  the  business.  Mr.  East  wick  was  stated  to  have 
received,  as  a  loan,  from  Erlanger's  house  the  ref[uisite  number  of 
shares  to  constitute  him  a  director ;  these  he  afterwards  returned, 
and  in  Erlanger's  affidavit  it  was  left  doubtful  whether  he  ever 
took  his  seat  at  the  board.  He  resigned  his  directorship  at  an 
early  period.  Alderman  Dakin  appeared  to  have  paid  for  his 
shares  and  attended  the  board.  Evans  attended,  as  did  also 
Macdonald ;  both  appeared  to  have  held  shares  given  or  lent  them 
by  Erlanger.  The  first  meeting  of  directors  to(jk  place  on  the  29th 
of  September,  1871.  Three  were  present,  Dakin  (who  sat  as 
chairman),  Evans,  and  Macdonald.  Westall  attended  in  the  char- 
acter of  solicitor,  and  produced  the  deed  for  incorporating  the 
company,  and  also  the  contract  of  purchase  for  £110,000,  and  it 
w^as  resolved  "  that  the  said  contract  be  approved  and  confirmed.  " 
A  prospectus  of  the  intended  company  was  produced.  It  was 
intended  to  be  issued  to  the  public.  It  began  by  a  statement  that 
the  contract  for  the  purchase  of  the  island  had  been  made  by  the 
directors ;  it  set  forth,  in  the  usual  way,  the  advantages  of  the  con- 
cern, and  gave  the  names  of  the  directors,  and  contained  some 
calculations  assuming  the  form  of  a  statement  of  past,  and  also  of 
anticipated,  profits.  After  the  publication  of  the  prospectus,  the 
number  of  applications  for  shares  became  considerable. 

The  first  ordinary  general  meeting  of  the  company  took  place  on 
the  2nd  of  February,  1872.  At  that  meeting,  presided  over  by 
Sir  T.  Dakin,  a  Mr.  Stephenson  stated  that  he  had  heard  a  rumour 
that  what  the  company  was  to  buy  at  £110,000,  had,  but  a  few 
days  before,  been  sold  to  the  persons  who  were  now  the  vendors  to 
the  company,  for  £55,000,  and  he  alluded  to  a  person,  one  of  the 
directors  for  the  company,  as  one  of  the  persons  who  had  made 
the  original  purchase,    observing,    "  I   think  it  was   an   improper 

transaction  that  one  of  the  directors  should  be  both  the 
[*1222]  buyer  and  *tlie  seller  of  the  property.      That  requires  a 

little  explanation  on  the  part  of  the  board. "  Sir  T.  Dakin 
said  that  he  had  heard  some  such  rumours ;  that  he  was  told  that 
Mr.  Evans,  with  other  gentlemen,  had  bought  this  fully  a  month 
before  the  company  was  thought  of  or  projected ;  that  it  appeared 
to  him  that  the  contract  between  Evans  and  Pavy  was  fully  stated 
in  the  prospectus,  and  all  those  persons  who  joined  the  company 
were  invited  to  look  at  them ;  that  whether  it  cost  £50, 000  or 
£100,000    was  not   material    to   the  question;  that  "it  was   not 
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bought  by  one  of  our  members.  The  gentleman  was  not  a  director 
then,  but  bought  in  concert  with  other  people, "  adding  that  wliat 
it  was  bought  for,  he,  Sir  T.  Dakin,  did  not  know. 

The  annual  general  meeting  was  held  on  the  19th  of  June,  1872  ; 
Mr.  Evans  was  in  the  chair.  The  company  had  not  been  success- 
ful, and  the  shareholders  passed  resolutions  appointing  a  committee 
of  investigation,  and  adjourned  the  meeting  to  a  period,  at  first, 
of  six  weeks.  The  committee  reported,  recommending  the  removal 
of  the  original  directors  and  the  appointment  of  others,  with 
authority  to  take  such  proceedings  as  they  might  be  advised  for 
the  purpose  of  recovering  back  the  difference  between  the  sums 
given  on  the  first  and  on  the  second  purchase.  New  directors 
were  accordingly  appointed  at  a  meeting  of  the  29th  of  August, 
1872.  A  correspondence  then  ensued  with  Baron  Erlanger  and  the 
other  members  of  the  syndicate.  Baron  Erlanger  denied  all  legal 
liability,  but  offered  to  give  the  company  the  benefit  of  the  full 
amount  of  profit  which  his  firm  derived  in  cash  and  shares  from 
the  transaction.  Tlie  other  members  of  the  syndicate  did  not 
answer. 

On  the  24th  of  December,  1872,  the  bill  in  this  suit  was  filed 
against  Erlanger,  Evans,  Dakin,  Macdonald,  and  others  (afterwards 
amended  by  the  addition  of  all  the  members  of  the  syndicate,  and 
others  representing  interests  therein),  and  prayed  that  the  contract 
of  the  20th  of  September,  1871,  might  be  set  aside;  that  such  of 
the  defendants  as  were  members  of  the  syndicate  might  repay  to 
the  company  the  £110,000  with  interest,  the  company  delivering 
"up  the  island  and  accounting  for  profits  made  by  working  it;  or 
that  the  members  of  the  syndicate  miglit  be  ordered  to  repay  the 
difference,  £55,000,  between  the  sum  paid  by  the  syndicate  and 
that  paid  l)y  the  company. 

*  The  answer  of  Sir  T.  Dakin  was  directed  to  exonerate  [*122.">] 
liimself  from  any  imputation  of  having  known  the  real 
facts  and  having  in  any  way  misled  the  company  by  misrepresent- 
ing them;  he  had  approved  the  contract  without  making  any  inde- 
pendent inquiry  as  to  the  value  or  productiveness  of  the  island, 
and  had  merely  said  what  he  had  heard  from  others. 

The  answers  of  the  members  of  the  syndicate  denied  that  they 
stood  in  any  way  in  a  fiduciary  position  towards  the  company, 
insisted  on  the  fairness  of  the  transaction,  and  imputed  the  failure 
of  the  concern  to  causes  over  which  thev  had  no  control,  such  as 
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the  conduct  of  the  company  in  working  the  mines  on  the  island. 
The  delay  of  the  company  in  claiming  relief  was  also  insisted  on. 

The  cause  was  heard  before  Vice-Chancellor  Malins  in  March 
and  April,  1876,  and  the  hill  was  ordered  to  be  dismissed,  but 
■without  cost.«i.  On  appeal  (the  notice  of  appeal  being  served  only 
on  the  members  of  the  syndicate  or  their  representatives)  the  con- 
tract was  ordered  to  lie  rescinded  as  to  all  who  were  members,  or 
representatives  of  members,  of  the  syndicate,  the  purchase-money 
paid  by  the  company  repaid,  and,  on  payment  of  the  money  so 
ordered  to  be  repaid  to  the  company,  the  island  was  to  be  restored 
by  the  company  to  the  syndicate.  5  Ch.  D.  73-125. 

This  appeal  was  then  brought. 

The  case  was  twice  argued,  first  before  the  Lord  Chancellor 
(Lord  Cairns),  Lord  Penzance,  Lord  O'Hagan,  Lord  Blackburn, 
and  Lord  Gorton,  and  afterwards  before  the  Lord  Chancellor 
(Lord  Cairns),  Lord  Hatherley,  Lord  Penzance,  Lord  O'Hagan, 
Lord  Selborne,  Lord  Blackburn,  and   Lord  Gordon. 

Mr.  Southgate,  Q.  C,  and  Mr.  Benjamin,  Q.  C.  (Mr.  Ingle 
Joyce  was  with  them),  for  the  appellants,  contended  that  the 
members  of  the  syndicate  stood  in  no  fiduciary  position  to  the 
company,  but  were  ordinary  vendors,  who  having  purchased  a 
property  were  entitled  to  sell  it  again  at  a  profit;  that  the  com- 
pany had  ample  means  to  inquire  into  and  ascertain  the  value  of 
the  property,  for  that  it  w^as  well  known  that  the  island  had  been 
sold  under  the  order  of  the  Court  of  Chancery,  so  that  consequently 
the  needful  information  was  open  to  all  who  chose  to  take 
[*  1224]  the  *  trouble  to  acquire  it;  that  no  fraud  whatever  had 
been  practised ;  that  the  bill  was  founded  on  charges  of 
fraud,  which  not  being  proved,  the  bill  had  been  in  the  first 
instance  rightly  dismissed;  and  that,  under  the  circumstances  of 
this  case,  the  Court  could  not  properly  adjudge  the  rescission  of 
the  contract. 

The  persons  representing  the  company  had  been  guilty  of  laches, 
which  entirely  disentitled  the  company  to  the  relief  sought  by  the 
bill.  The  cases  cited  in  the  Courts  below  were  again  cited,  and  in 
addition,  Hiekson  v.  Lomhard,  L.  R. ,  1  H.  L.  324 ;  Heymann  v. 
The  European  Central  Railwajf  Company,  L.  E. ,  7  Eq.  154; 
Parker  y.  McKenna,  L.  P.,  10  Ch.  96;  44  L.  J.  Ch.  425;  DenVs 
and  Forles'  Cases,  L.  P.,  8  Ch.  768;  Bagnall  v.  Carlton,  6  Ch.  D. 
371 ;  47   L.    J.    Ch.  30 ;   Overend  tfc  Gurney  Co.  v.   Gihh,  L.    P. ,  5 
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H.  L.  480;  42  L.  J.  Ch.  67;  Gorer's  Case,  1  Ch.  D.  182 ;  45  L.  J. 
Ch.  83,  and  Vigers  v.  PiJce,  8  CI.  &  F.  562,  were  refen^ed  to  aud 
commented  on. 

Mr.   J.   C.    Whitehorne  appeared  for  an  individual    defendant, 
"but  was  not  heard. 

Mr.    J.    Napier  Higgins,   Q.    C. ,    and  Mr.    Davey,   Q.   C.    (Mr. 
Alexander  Young  was  with  them),   for  the  respondents:  — 

The  members  of  the  syndicate  were  the  purchasers  of  the  island 
from  the  official  liquidator;  they  knew  its  history  and  its  value; 
they  bought  it  fur  £55,000,  and  almost  immediately  afterwards 
got  up  a  company  and  sold  it  to  that  company  for  £110,000,  and 
they  sold  it  without  giving  any  information  whatever  to  the 
persons  whom  they  induced  to  become  the  buyers.  Had  they  been 
strangers  to  the  company,  they  might  have  been  entitled  to  get  as 
much  profit  as  they  could  on  their  purchase.  But  the  reverse  was 
tlie  fact ;  they  were  the  originators  and  promoters  of  the  company, 
and,  even  more,  they  were,  in  fact,  its  managers.  They  stood  in 
the  most  undoubted  manner  in  a  fiduciary  position  towards  the 
company  which  they  created,  and  governed.  The  pretended 
directors  were  the  creatures  of  Erlanger.  Marsh,  Evans,  aud 
Macdonald  were  his  absolute  nominees,  owing  their  nominal  quali- 
fications in  shares  to  him ;  and  the  meeting  of  directors,  which  was 
represented  as  making  the  purchase,  was  a  meeting  of 
three  *  persons  styled  "directors,"  but  two  of  whom,  [*  1225] 
namely,  these  two  persons,  were  in  fact  mere  instruments 
to  execute  the  will  of  Erlanger.  There  was  no  one  at  that  time  to 
exercise  an  independent  opinion  on  the  transaction ;  and  after- 
wards, when  there  was  a  meeting  of  shareholders  to  give  to  the 
purchase  a  formal  adoption,  there  was  no  one  to  give  the  share- 
holders an  independent  opinion  or  proper  advice.  For  Sir  Thomas 
Dakin,  who  was  a  director  and  took  the  chair  at  the  meeting,  was 
absolutely  unacquainted  with  the  circumstances  of  the  transaction, 
did  not  quite  know  for  what  the  island  had  been  bought,  and  only 
supposed  that,  even  at  the  price  at  which  it  was  sold,  it  might  be 
a  profitable  bargain  for  the  company.  It  was  impossible  to  say 
that,  under  such  circumstances,  the  contract  was  one  which  the 
law  could  allow  to  stand.  Not  only  was  the  real  condition  of  the 
island  concealed  from  the  shareholders,  for  the  prospectus  was 
entirely  misleading  on  that  point,  but  the  very  date  of  the  sale  was 
misrepresented.      It  was  not  true,  as  was  stated  on  the  face  of  the 
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prospectus,  that  the  directors  had  entered  into  tlie  contract  on  the 
20th  of  September,  1871  ;  for  the  contract  (if  it  deserved  such  a 
name)  was  merely  made  between  one  agent  of  tlie  vendors  to  sell 
and  another  agent  of  the  vendors  to  buy.  The  subsequent  trans- 
actions were  so  many  additional  deceptions  practised  on  the  share- 
holders. The  pretended  meeting  of  directors  on  the  29th  of 
September  was  in  truth  no  meeting  of  directors  at  all,  for  two  of 
them  had  not  then  more  than  a  nominal  qualification,  and  neither 
then  nor  afterwards  was  there  any  one  qualified  to  give,  or  capable 
of  giving,  disinterested  advice  to  the  shareholders. 

There  had  been  no  delay  in  this  case,  such  as  could  affect  the 
right  of  the  shareholders  to  rescind  the  contract  which  had  been 
thus  improperly  obtained  from  them.  The  first  ordinary  meeting 
of  the  shareholders  was  on  the  2nd  of  February,  1872.  Sir  T. 
Dakin,  who  was  completely  ignorant  of  all  the  real  circumstances, 
took  the  chair.  He  could  only  answer  Mr.  Stephenson,  who  men- 
tioned what  rumours  there  were  abroad,  by  saying  that  he  himself 
had  heard  something  of  those  rumours,  but  he  believed  that  if 
they  got  this  island  at  the  price  there  named  it  would  he  a  good 
bargain.  On  the  19th  of  June,  1872,  the  annual  general  meeting 
of  shareholders  was  held,  and  then  the  suspicions  which  had  been 

suggested  at  the  former  meeting  being  put  forward  more 
[*  1226]  strongly,   *  a  committee  of  investigation  was   appointed. 

That  committee  met,  and  at  an  adjourned  meeting  of  share- 
holders held  on  the  29th  of  August,  presented  a  report,  the  result 
of  which  was  the  removal  of  the  directors  originally  appointed, 
and  the  nomination  of  other  directors,   with  power  to  take  such 
proceedings,  in  the  name  of  the  company,  as  they  might  be  devised. 
These  new^  directors  sought  to  settle  matters  without  litigation, 
and  a  coiTespondence  ensued,  but  no  satisfactory  conclusion  was 
arrived  at,  and  the  bill  was  filed  on  the  24th  of  December,  1872. 
Considering  the  difficulties  in  the  w^ay  of  the  committee  obtaining 
information,  the  necessary  distance  of  time  between  one  meeting 
and  another,   the  reasonable  unwillingness  to  enter  on  litigation, 
and  the  desire  to  settle  without  it,  there  was  no  ground  whatever 
for  imputing  delay,  such  as  the  law  called  laches,   to  those  who 
represented  the  shareholders ;  indeed,  they  had  acted  with  as  much 
promptitude  as  the  nature  of  the  case  admitted. 

In  addition  to  the  cases  cited  below,    The  Imperial  Mercantile 
Credit  Association  \.  Coleman,  L.    E.  6  H.   L.  189:  42  L.  J.  Ch. 
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644;  Dunne  v.  Enfjlish,  L.  E. ,  18  Eq.  524,  and  at  p.  535;  Baker 
V.  Monk,  4  D.  J.  &  S.  388;  Goxer's  Case,  1  Ch.  D.  182;  Ashhury 
Railway  Company  v.  Biche,  L.  E. ,  7  H.  L.  653;  44  L.  J.  Ex. 
185,  No.  6  of  "Agency,"  2  E.  C.  304;  Rothschild  v.  Brookman, 
2  Dow.  &  Ci.  188 ;  Preudergast  v.  Turton,  1  Y.  &  C.  Ch.  C.  98, 
and  Clegg  v.  Edmondson,  8  D.  M.  &  G.  789,  were  referred  to  and 
commented  on. 

Mr.  Benjamin  replied,  and  in  his  reply  referred  to  Hallous  v. 
Fernie,  L.  E. ,  3  Ch.  467,  at  p.  477,  to  show  that  a  suit  could  not 
be  maintained  in  this  form  on  behalf  of  a  company,  and  Pollard 
V.   Clayton,  1  Kay  &  J.  462,  on  the  subject  of  laches. 

Mr.  Davey  was  heard  in  observing  on  these  cases. 

Lord  Penzance  :  — 

My  Lords,  I  will  state  to  your  Lordships  my  view  of  the  circum- 
stances under  which  the  purchase  now  sought  to  be  set  aside  was 
originally  made. 

What  happened  was  this :  The  syndicate  had  bought  the 
*  property  in  question,  and  it  is  probable  that  they  bought  [*  1227] 
it  witli  the  intention  of  getting  up  a  company  which  should 
buy  it  of  them  at  an  increased  price.  Baron  Erlanger,  who  acted 
for  the  syndicate,  took  steps  for  that  purpose  within  a  few  days  of 
the  purchase,  and  there  is  no  proof  that  any  steps  were  even  con- 
sidered, much  less  adopted,  for  dealing  with  the  property  in  any 
other  way.  No  time  was  lost  in  carrying  this  intention  into  effect. 
The  solicitor  of  the  syndicate  is  set  to  work  —  he  prepares  articles 
of  association  and  a  prospectus.  The  articles  provide  that  five 
gentlemen  by  name  shall  be  the  first  directors  of  the  company, 
and  that  any  two  of  them  shall  be  a  quorum  to  bind  the  company. 
They  also  provide  that  without  any  farther  authority  from  tlie 
shareholders,  these  five  directors  or  any  two  of  them  may  sanction 
and  accept,  on  the  part  of  the  company,  a  certain  contract  bearing 
even  date  with  the  articles  for  the  purchase  by  the  company  of  the 
property  in  question.  This  contract  liad  been  prepared  by  the 
syndicate  themselves,  and  was  on  the  face  of  it  a  contract  between 
Evans  as  the  vendor,  and  Paw,  on  behalf  of  the  future  company, 
as  vendee.  Both  Evans  antl  Pavy  were  persons  who  had  no  interest 
in  the  ])roperty,  and  were  the  nominees  of  the  syndicate,  and 
remunerated  by  them  for  their  trouble.  In  this  contract  the  syndi- 
cate fixed  their  own  price  at  which  the  future  company  was  to  buy, 
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this  price  being  in  round  numbers  double  what  they  had  given  for 
it  some  days  before. 

The  articles  of  association  were  therefore  so  drawn  by  the 
solicitor  for  the  syndicate,  that  the  syndicate  had  it  in  their  power 
to  select,  and  did  select,  the  five  persons,  any  two  of  whom  were 
to  become  the  acting  agents  of  the  company  for  the  acceptance  or 
rejection  of  this  bargain,  by  which  the  syndicate  were  to  obtain  for 
the  property  double  what  they  had  given  for  it.  In  exercising  this 
selection  they  chose  first  two  gentlemen  of  high  standing,  one  of 
whom  resided  abroad,  and  the  other  of  wdiom  was  about  to  leave 
England  forthwith  for  Canada,  but  neither  of  whom  w^ould  be 
expected  to  take  part  in  the  decision  as  to  whether  this  bargain, 
advantageous  as  it  was  to  the  syndicate,  was  also  advantageous  to 
the  company.  Of  the  other  three  persons  nominated,  one  (Evans) 
was  a  person  residing  in  Paris,  who  acted  in  the  matter  at  the 
desire  of  Baron  Erlanger,  and  who  was  remunerated 
[*  1228]  *by  him  with  the  gift  of  100  paid-up  shares  in  the  com- 
pany. Another,  Admiral  Macdonald,  w^as  a  personal  friend 
of  Baron  Erlanger,  to  whom  the  office  of  director  w^as  offered  by 
him  as  a  pecuniary  benefit,  and  an  entrance  into  business  affairs, 
while  the  third.  Sir  Thomas  Dakin,  was  the  Lord  Mayor  of 
London,  against  whose  capacity,  honesty,  and  independence, 
nothing  can,   I  think,  be  said. 

Of  the  whole  five,  however,  only  two  —  Sir  Thomas  Dakin  and, 
perhaps,  M.  Drouyn  de  Lhuys  —  appear,  on  the  29th  of  September, 
1871,  to  have  embarked  their  money  in  the  company,  and  thereby 
obtained  a  bona  fide  and  independent  interest  in  the  welfare  of  the 
company,  such  as  professed  to  be  secured  by  the  provision  in  the 
articles  of  association  that  each  director  shall  be  the  holder  of  at 
least  fifty  shares  "  in  his  own  right. "  For  Evans'  shares  w^ere 
given  to  him  by  Baron  Erlanger,  Admiral  Macdonald  w^as  to  hold 
shares  only  as  trustee  for  Baron  Erlanger,  and  Mr.  Eastwick  never 
had  any  shares  except  what  Baron  Erlanger  lent  him. 

The  agents,  then,  who  were  to  have  the  power  of  binding  the 
company  to  the  purchase  in  question,  having  been  thus  selected  by 
the  syndicate,  and  the  articles  of  association  having  been  signed 
by  seven  persons,  all  of  whom  it  was  admitted  were  connected 
with  Baron  Erlanger  or  other  members  of  the  syndicate,  some  of 
them  being  clerks  of  these  persons,  the  next  step  was  to  hold  a 
meeting  of  the  directors.      This  was  done  on  the  29th  of  September, 
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1871.  It  was  attended  by  Sir  Thomas  Dakin,  Admiral  Macdonald, 
and  Evans.  It  was  also  attended  by  Mr.  Westall,  the  solicitor  of 
the  syndicate,  and  himself  (on  his  own  part  or  that  of  his  friends) 
a  member  of  the  syndicate.  His  interest  in  and  services  for  the 
syndicate  had  been  farther  secured  by  the  promise  of  a  .special 
fee  of  £500. 

These  three  directors,  without  examination  of  Mr.  Chatteris' 
accounts,  without  any  report  from  any  competent  person  as  to  the 
then  condition  of  the  island,  ur  the  cost  of  raising  and  shipping 
the  phosphate  of  lime,  and,  without  any  inquiry  into  facts  or 
figures,  proceeded  at  once,  under  the  auspices  of  the  vendors, 
sulicitor,  to  adopt  and  ratify  the  proposed  purchase  of  the  island 
on  behalf  of  the  company,  which  had  been  completely 
formed  and  registered  *  only  eight  days  previously,  and  [*  1229] 
which  became  thereby  bound  to  pay  for  the  property 
double  the  sum  which  had  been  settled  shortly  before  by  the 
Vice-Chancellor  as  its  true  and  marketable  value. 

Can  a  contract  so  obtained  be  allowed  to  stand  ?  The  bare 
statement  of  the  facts  is,  I  think,  sufficient  to  condemn  it. 
From  that  statement  I  invite  your  L(jrdships  to  draw  two  con- 
clusions :  first,  that  the  company  never  had  an  opportunity  of 
exercising,  through  independent  directors,  a  fair  and  independent 
judgment  upon  the  subject  of  this  purchase ;  and,  secondly,  that 
this  result  was  brought  about  by  the  conduct  and  contrivance  of 
the  vendors  themselves.  It  was  the  vendors,  in  their  character 
of  promoters,  who  had  the  power  and  the  opportunity  of  creating 
and  forming  the  company  in  such  a  manner  that  with  adequate 
disclosures  of  fact,  an  independent  judgment  on  the  company's 
behalf  might  have  been  formed.  But  instead  of  so  doing  they 
used  that  power  and  opportunity  for  the  advancement  of  their 
own  interests.  Placed  in  this  position  of  unfair  advantage  over 
the  company  which  they  were  about  to  create,  they  were,  as  it 
seems  to  me,  bound  according  to  the  principles  constantly  acted 
upon  in  the  Courts  of  ecpiity,  if  they  wished  to  make  a  valid 
contract  of  sale  to  the  company,  to  nominate  independent  direc- 
tors and  fully  disclose  the  material  facts.  The  obligation  rests 
upon  them  to  .show  they  have  not  made  use  of  the  position  which 
they  occupied  to  benefit  themselves ;  but  I  find  no  proof  in  the 
case  that  they  have  discharged  that  obligation.  There  is  no  proof 
that  either  Sir  Thomas  Dakin  or  Admiral  Macdonald  was  aware 
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of  the  price  at  which  the  jjioperty  had  just  been  brought  under 
the  authority  of  the  Court  of  Chancery,  nor,  indeed,  that  they 
even  knew  that  the  real  vendors  were  also  the  promoters  of  the 
company.  And  there  is  certainly  no  proof  that  in  the  selection 
of  the  directors  who  were  to  be  the  company's  agents  for  accejit- 
ing  and  attirming  the  proposed  purchase,  the  vendors  used  their 
power  as  promoters  in  such  a  way  as  to  create  an  independent 
body  capable  of  acting  impartially  in  defence  of  the  company's 
interests. 

A  contract  of  sale  effected  under  such  circumstances  is,  I  con- 
ceive, upon  principles  of  equity  liable  to  be  set  aside. 

The  principles  of  equity  to  which  I  refer  have  been 
[*  1230]  illustrated  *  in  a  variety  of  relations,  none  of  them  ])er- 
haps  precisely  similar  to  that  of  the  present  parties,  but 
all  resting  on  the  same  basis,  and  one  which  is  strictly  applicable 
to  the  present  case.  The  relations  of  principal  and  agent,  trustee 
and  cestui  qtie  trust,  parent  and  child,  guardian  and  ward,  priest 
and  penitent,  all  furnish  instances  in  which  the  Courts  of  equity 
have  given  protection  and  relief  against  the  pressure  of  unfair 
advantage  resulting  from  the  relation  and  mutual  position  of  the 
parties,  whether  in  matters  'of  contract  or  gift ;  and  this  relation 
and  position  of  unfair  advantage  once  made  apparent,  the  Courts 
have  always  cast  upon  him  who  holds  that  position,  the  burden  of 
showing  that  he  has  not  used  it  to  his  own  benetit. 

I  have  no  difficulty,  therefore,  in  asking  your  Lordships  to 
assent  to  the  proposition  of  the  Lokd  Chancellor,  that  if,  within 
a  proper  time  after  the  completion  of  this  purchase,  a  bill  had 
been  filed  by  the  company,  the  purchase  must  have  been  set  aside. 
The  question  remains  whether  the  present  bill  has  been  filed  with 
sufficient  promptitude  for  that  purpose. 

Now,  on  this  question  of  delay,  I  confess  that  I  do  not  think 
it  easy,  guiding  myself  by  any  decided  cases,  to  come  to  a  con- 
clusion adverse  to  the  company's  claim.  The  nearest  approach  to 
a  definition  of  the  equitable  doctrine  upon  this  head  which  is  to 
be  found  amongst  the  cases  cited,  is  the  statement  made  in  the 
case  of  The  Lindsay  Petroleum  Company  v.  Nu7'd,  L.  E. ,  5  P.  C. 
221.  Delay  is  there  said  to  be  "  material  where  it  would  be 
practically  unjust  to  give  a  remedy  either  because  the  party  has 
by  his  conduct  done  that  which  might  fairly  be  regarded  as  equiv- 
alent to  a  waiver  of  it,  or  where  by  his  conduct  and  neglect  he 
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has,  though  perhaps  not  waiving  that  remedy,  yet  put  the  other 
party  in  a  situation  in  which  it  would  not  be  reasonable  to  place 
him  if  the  remedy  were  to  be  afterwards  asserted. " 

How  far  the  company  has  brought  itself  by  its  conduct  within 
either  branch  of  this  definition,  I  will  presently  inquire,  but  I 
think  it  is  clear  that  the  company  having,  in  the  first  instance,  a 
right  to  relieve  itself  from  this  contract,  which  the  promoters  have 
unfairly  fastened  upon  it,  it  is  for  the  vendors  to  show  affirma- 
tively that  the  company  has  forfeited  that  right.  The 
*  actual  lapse  of  time  before  commencing  the  suit  was  not  [*1231] 
very  great.  Delay,  as  it  seems  to  me,  has  two  aspects. 
Lapse  of  time  may  so  change  the  condition  of  the  thing  sold,  or 
bring  about  such  a  state  of  things  that  justice  cannot  be  done  by 
rescinding  the  contract  subject  to  any  amount  of  allowances  or 
compensations.  This  is  one  aspect  of  delay,  and  it  is  in  many 
cases  particularly  applicable  to  property  of  a  mining  character. 
But  delay  may  also  imply  acquiescence,  and  in  this  aspect  it 
equally  bars  the  plaintiff's  right,  for  such  a  contract  as  is  now 
under  consideration  is  only  voidable  and  not  void. 

It  conduces,  I  think,  to  clearness  and  to  the  exclusion  of  a 
certain  vagueness  which  is  apt  to  hang  about  this  doctrine  of  delay 
as  a  bar  to  relief,  to  keep  these  two  different  aspects  of  it  separate 
and  distinct  when  the  consequences  of  delay  come  to  be  considered 
in  connection  with  the  circumstances  of  an  individual  case.  And 
80  dealing  with  the  facts  of  the  present  case,  I  find  myself  unable 
to  conclude  affirmatively  that  it  has  been  made  out  by  the  argu- 
ment at  the  Bar  that  either  the  character  of  the  property,  or  the 
way  in  which  the  company  had  dealt  with  it,  did  in  point  of  fact 
preclude  the  possibility  of  justice  being  worked  out  on  the  liasis  of 
the  contract  being  rescinded.  If  the  decree  which  has  been  made 
does  not  work  out  the  justice  of  the  case,  it  should  have  been 
pointed  out  in  what  respect  it  fails  to  do  so,  and  either  an  amend- 
ment of  it  prayed,  or  the  impossibility  of  such  amendment  clearly 
shown. 

The  sulxstantial  question,  therefore  I  think,  is  whether  there  was 
such  delay  as  fairly  imports  acquiescence. 

It  is  hardly  suggested  that  the  company  or  its  executive  knew, 
or  had  the  means  of  knowing,  the  material  facts  before  the  meet- 
ing in  February.  That  meeting  was  not  called  to  consider  any 
([uestion  in  connection  with  the  matters  now  in  controversy.      It 
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was  spoken  of  as  a  "  pro  furuiCi  meeting, "  and  it  was  attended  liy 
a  minority  only  of  the  shareholders.  What  passed  there,  I  think, 
showed  that  Mr.  Stephenson  had  heard  the  truth  about  the  price  at 
which  the  promoters  had  bought,  though  he  had  heard  it  only  as  a 
rumour ;  but  he  does  not  appear  to  have  known  the  circumstances 
under  which  Evans  and  Macdonald  had  become  directors,  or  the 
fact  that  Westall  was  the  solicitor  for  the  promoters,  and 
[*  1232]  had  received  *  £500,  and  many  other  material  matters. 
The  flourishing  prospects,  however,  of  the  company,  laid 
before  the  meeting  by  others,  appear  to  have  silenced  Mr.  Stephen- 
son, and  the  matter  was  suffered  to  drop  without  farther  inquiry  at 
the  moment. 

Can  acquiescence  by  the  company  be  inferred  from  the  doing-;  of 
this  meeting  ?  I  think  not.  The  meeting  was  so  convened  that  a 
resolution  in  favour  of  acquiescence  could  hardly  have  bound  the 
company.  How,  then,  could  statements  by  a  single  sharelioLler, 
coldly  received  as  they  were  by  the  others  present  in  the  prospect 
of  large  profits,  go  farther  to  bind  the  company  than  a  resolution 
would  have  done  ? 

How  soon,  then,  after  the  meeting  of  February,  can  the  company 
be  said  to  have  known  the  material  facts,  or  such  of  them  as  would 
make  it  reasonably  their  duty  to  investigate  the  matter  if  they 
meant  to  take  exception  to  the  mode  in  which  the  purchase  had 
been  effected  ?  There  are  great  difficulties  in  the  way  of  share- 
holders in  such  a  case.  Those  of  them  who,  like  Mr.  Stephenson, 
conceive  that  the  company  has  been  wronged,  have  not  only  to 
investigate  and  obtain  proof  of  the  facts,  but  they  have  to  impress 
a  sufficient  number  of  their  fellow  shareholders  with  the  strength 
of  their  case  to  enable  them  to  pass  a  resolution  (probably  hostile 
to  the  directors)  for  a  committee  of  investigation.  All  this  takes 
time  and  trouble,  and  I  am  unable  to  perceive  that  it  could  well 
be  expected  of  them,  that  by  means  of  a  special  meeting  they 
should  have  taken  the  opinion  of  the  company  earlier  than  the 
next  ordinary  meeting  which  occurred  in  June.  At  that  meeting 
they  brought  the  matter  forward ;  a  committee  of  investigation  was 
appointed,  which  reported  to  the  company  in  the  autumn,  when  a 
resolution  was  at  once  passed  to  take  legal  proceedings.  This  reso- 
lution was  followed  by  attempts  to  compromise,  which  were  con- 
tinued through  the  autumn  up  to  November,  and  in  Decendjer  the 
bill  was  filed. 
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As  I  have  already  said,  I  do  not  see  how  J\Ir.  Stephenson  and 
those  who  acted  with  him  can  be  accused  of  laches  in  the  course 
which  they  thus  took.  P>ut  if  it  were  otherwise  I  should  have 
great  difficulty  in  coming  to  the  conclusion  that  the  laches  of  ]\lr. 
Stephenson  was  the  laches  of  the  company,  and  that  the  great 
bulk  of  shareholders  had  lost  their  relief  from  an  inequi- 
table contract  *  because  a  few  of  them  had  not  been  sutfi-  [*  1233] 
ciently  prompt  in  taking  steps  to  obtain  that  relief. 

The  position  of  Mr.  Evans,  whose  name  appeared  as  vendor  of 
the  property  in  the  contract  made  on  behalf  of  the  company,  and 
whose  name  also  appears  as  one  of  the  original  directors  who 
attended  the  meeting  of  the  29th  of  .December,  1871,  and  affirmed 
that  contract,  was  much  commented  upon  in  the  course  of  the 
argument.  It  was  said  that,  Mr.  Evans  being  thus  both  vendor 
and  purchaser,  the  com])any  had  at  once  the  right  to  set  aside  the 
contract.  But  this  can  hardly  be  so,  I  think,  in  all  cases.  It  is 
a  very  common  thing  for  individuals  having  an  established  busi- 
ness to  get  up  a  company  which  shall  purchase  their  business  of 
them ;  they  taking  part  payment  in  paid-up  shares  of  the  company, 
and  becoming  original  directors.  In  such  cases  it  is  often  an 
inherent  part  of  the  scheme,  in  the  interests  of  the  company,  that 
they  who  already  understand  the  business  should  take  a  leading 
part  on  the  board  of  directors  which  is  to  conduct  that  business  in 
future,  and  if  all  is  fair  and  open  in  the  conduct  of  such  persons, 
the  fullest  disclosures  being  made  of  all  matters  material  to  be 
known  to  the  company,  it  would  be  difficult,  I  think,  to  maintain 
that  the  purchase  which  had  been  adopted  by  an  adequate  quorum 
of  independent  directors  could  be  set  aside  merely  because  one  of 
the  directors,  wdio  was  also  a  vendor,  had  concurred  in  that  adop- 
tion. In  the  present  case  there  is  nothing  on  the  face  of  the  con- 
tract with  the  company  to  indicate  to  the  shareholders  that  Mr. 
Evans  was  not  in  a  position  something  like  that  which  I  have 
just  described.  It  might  well  be  surmised  by  any  shareholder 
who  knew  nothing  of  the  real  facts,  that  he,  either  alone  or  in 
conjunction  with  others,  had  purchased  the  island  and  had  worked 
the  phosphate  of  lime  previous  to  the  sale  to  the  company  of  which 
he  was  to  become  a  director,  taking  £20,000  of  the  purchase-money 
in  paid-up  shares  of  the  company,  and  his  position,  thus  regarded, 
would  hardly,  I  think,  put  any  shareholder  upon  inquiry  as  to  the 
company  having  been  unfairly  dealt  with. 
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Ujion  the  whole,  then,  I  am  unable  to  satisfy  myself,  either  that 
it  is  not  practicable  to  do  justice  on  the  basis  of  the  contract  being 
rescinded,  or  that  the  company  has  by  any  laches  or  delay  laid 
itself  fairly  open  to  the  imputation  of  having  acquiesced  in 
[*  1234]  the  *  contract  which  they  now  seek  to  set  aside ;  and  with 
some  hesitation  and  diffidence,  after  having  been  made 
aware  of  the  opinion  of  my  noble  and  learned  friend  on  the  wool- 
sack, I  must  advise  your  Lordships  to  reject  this  appeal. 

The  Lord  Chancellor  (Lord  Cairns)  :  — 

My  Lords,  the  appellants  in  this  case  complain  of  a  decree  of 
the  Court  of  Appeal  which  has  set  aside  a  sale  made  to  the 
Sombrero  Company,  of  the  island  of  Sombrero,  and  ordered  repay- 
ment and  re-transfer  by  the  appellants  of  large  sums  of  money  and 
shares  which  had  passed  to  them  from  the  company  on  the  occasion 
of  the  sale. 

Your  Lordships  will  observe  that  the  plaintiff  in  the  action  in 
the  Chancery  Division  was  the  Sombrero  Company,  and  it  is  neces- 
sary to  bear  this  particularly  in  mind,  because  it  will  enable  your 
Lordships  to  put  aside  many  observations  and  arguments  which  are 
not  relevant  in  the  case  of  an  action  by  the  company,  although 
they  might  have  been  relevant  had  an  action  been  brought  by  a 
shareholder  to  throw  back  his  shares  on  the  company,  on  the 
ground  of  misrepresentation  or  fraud. 

In  the  view  which  I  take  of  the  case,  the  facts  of  which  it  is 
necessary  to  remind  your  Lordships  are  in  a  very  narrow  compass. 
Sombrero  is  a  small  island  in  the  West  Indies,  about  a  mile  and  a 
(]uarter  long,  in  which  are  deposits  or  beds  of  phosphate  of  lime. 
It  belongs  to  the  Crown,  and  a  lease  was  made  of  it  for  twenty-one 
years  from  March,  1865,  at  a  rent  of  £1000.  This  lease  was 
assigned,  in  the  first  instance,  to  a  company  called  the  Old  Sombrero 
Company,  who  paid  £100,000  for  it,  taking  it  besides  subject  to  a 
mortgage  of  £12,400.  This  company  was  wound  up  by  the  Court 
of  Chancery,  and  in  the  winding-up  the  lease  of  the  island  came  in 
1S71  to  be  sold.  The  appellants  along  with  one  Thomas  Westall, 
a  solicitor,  thought  well  of  the  speculation,  and  wished  to  buy  the 
lease,  and  for  this  purpose  they  formed  what  is  called  a  syndicate 
or  partnership,  and  ultimately,  on  the  30th  of  August,  1871,  did 
agree  to  buy  the  lease  by  private  contract  from  the  official  liqui- 
dator, Henry  Chatteris,  for  £55,000,  the  contract  being  made  in 
the  name  of  Westall  on  behalf  of  his  principals. 
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My  Lords,  I  stop  at  this  point  for  the  purpose  of  saying 
that  I  *  think  it  to  be  clear  that  the  syndicate  in  entering  [*  1235] 
into  this  contract  acted  on  behalf  of  themselves  alone,  and 
did  not  at  that  time  act  in,  or  occupy,  any  fiduciary  position  what- 
ever. It  may  well  be  that  the  prevailing  idea  in  their  mind  was, 
not  to  retain  or  work  the  island,  but  to  sell  it  again  at  an  increase 
of  price,  and  very  possibly  to  promote  or  get  up  a  company  to 
purchase  the  island  from  them ;  but.  they  were,  as  it  seems  to  me, 
after  their  purchase  was  made,  perfectly  free  to  do  with  the  island 
whatever  they  liked ;  to  use  it  as  they  liked,  and  to  sell  it  how, 
and  to  whom,  and  for  what  price  they  liked.  The  part  of  the  case 
of  the  respondents  which,  as  an  alt-ernative,  sought  to  make  the 
appellants  account  for  the  profit  which  they  made  on  the  re-sale  of 
the  property  to  the  respondents,  on  an  allegation  that  the  appellants 
acted  in  a  fiduciary  position  at  the  time  they  made  the  contract  of 
the  30th  of  August,  1871,  is  not,  as  I  think,  capable  of  being  sup- 
ported, and  this,  as  I  understand,  was  the  view  of  all  the  Judges 
in  the  Courts  below. 

I  now  proceed  to  sl;ate  what  happened  subsequently  to  the  30th 
of  August,  1871. 

Shortly  before  the  20th  of  September,  1871,  the  syndicate  deter- 
mined to  form  a  joint  stock  company,  and  to  sell  the  island  to  the 
company  for  £110,000,  and  the  syndicate  took  the  necessary  steps 
for  this  purpose;  preparing  the  memorandum  of  association,* and 
the  articles,  and  also  the  prospectus  which  was  to  be  issued. 

The  memorandum  of  association  stated  that  the  object  of  the 
company  was  the  purchasing,  leasing,  and  working  of  mines  or 
quarries  of  phosphate  of  lime  in  the  island  of  Sombrero.  The 
articles  stated,  that  the  number  of  directors  should  from  time  to 
time  be  determined  by  a  general  meeting,  and  that  till  any  other 
number  was  determined  there  should  be  not  less  than  four  nor 
more  than  seven  directors.  Two  directors  should  be  a  quorum  for 
the  transaction  of  business  ;  and  among  the  acts  which  the  directors 
were  empowered  to  do  were  the  adoption  and  carrying  into  efiect 
of  the  contract  for  the  assignment  to  the  company  of  the  island  of 
Sombrero,  dated  the  same  day  as  the  articles,  namely,  the  20th  of 
September,  1871. 

This    contract    was  a  contract   by    which    Joliu    ]\Iarsh    Evans 
agreed  to  sell,  and  Francis  Pavy  agreed  to  purchase,  the 
lease  of  the  *  island  and  the  property  on  it  for  £110,000,    [*  1236] 
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£80,000  to  ])e  paid  down,  and  £30,000  in  fully  paid-up  shares 
of  the  new  company.  John  Marsh  Evans  was  a  trustee  or  agent 
for  Baron  Erlanger  and  the  other  members  of  the  syndicate, 
and  Pavy  was  a  person  whose  name  was  introduced  into  the  con- 
tract as  a  matter  of  form,  to  represent  the  com[)any  about  to  be 
created,  in  case  it  should  adopt  the  contract.  The  contract  was, 
on  the  face  of  it,  a  provisional  one,  subject  to  the  formation  of 
the  company,  and  the  adoption  of  the  contract  by  it. 

In  the  whole  of  this  proceeding  up  to  this  time  the  syndicate, 
or  the  house  of  Erlanger  as  representing  the  syndicate,  were  the 
promoters  of  the  company,  and  it  is  now  necessary  that  I  should 
state  to  your  Lordships  in  what  position  I  understand  the  pro- 
moters to  be  placed  with  reference  to  the  company  which  they 
proposed  to  form.  They  stand,  in  my  opinion,  undoubtedly  in  a 
fiduciary  position.  They  have  in  their  hands  the  creation  and 
moulding  of  the  company ;  they  have  the  power  of  defining  how, 
and  when,  and  in  what  shape,  and  nnder  what  supervision,  it 
shall  start  into  existence  and  begin  to  act  as  a  trading  corporation. 
If  they  are  doing  all  this  in  order  that  the  company  may,  as  soon 
as  it  starts  into  life,  become,  through  its  managing  directors,  the 
purchaser  of  the  property  of  themselves,  the  promoters,  it  is,  in 
my  opinion,  incumbent  upon  the  promoters  to  take  care  that  in 
forming  the  company  they  provide  it  with  an  executive,  that  is 
to  say,  with  a  board  of  directors,  who  shall  both  be  aware  that 
the  property  wdiich  they  are  asked  to  buy  is  the  property  of  the 
promoters,  and  who  shall  be  competent  and  impartial  judges  as  to 
whether  the  purchase  ought  or  ought  not  to  be  made.  I  do  not 
say  that  the  owner  of  property  may  not  promote  and  form  n  joint 
stock  company,  and  then  sell  his  property  to  it,  but  I  do  say  that 
if  he  does  he  is  bound  to  take  care  that  he  sells  it  to  the  company 
through  the  medium  of  a  board  of  directors  who  can  and  do  exer- 
cise an  independent  and  intelligent  judgment  on  the  transaction, 
and  who  are  not  left  under  the  belief  that  the  property  belongs, 
not  to  the  promoter,  but  to  some  other  person.  My  Lords,   if 

this  is  the  position  and  duty  of  a  promoter,  I  ask  your  Lordships, 
in  the  next  place,  to  consider  how  far  that  duty  was  discharged 
by  the  promoters  in  the  present  case. 

The  company  was,  as  I  have  already  stated,  formed  to 
[*1237]      purchase  *  mines  in  the  island  of  Sombrero,  and  the  di- 
rectors were  armed  specifically  with  the  power  of  adopting 
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the  contract  already  mentioned  of  the  20th  of  September,  1871. 
The  promoter,?,  in  framing  the  constitution  of  the  company,  have 
tliemselves  given  u.s  what  they  considered  to  be  the  proper 
measure  of  strength  of  a  board  of  directors  who  were  to  be 
entrusted  with  the  execution  of  this  power.  They  were  to  be  not 
less  than  four  nor  more  than  seven,  and  in  point  of  fact  live  names 
were  given  as  the  first  directors.  They  were  at  once  to  enter 
upon  business,  and  the  first  duty  they  would  have  to  perform 
would  be  to  consider  whether  the  contract  should  be  adopted  or 
not.  How  far,  then,  were  they  in  a  position  to  perform  this 
duty  ? 

The  first  name  was  that  of  his  Excellency  Monsieur  Drouyn  de 
Lhuys.  I  will  assume  that  there  is  some  evidence  that  he  had 
been  communicated  with,  and  had  given  some  assent  to  the  use  of 
his  name;  but  it  is  not  pretended  that  the  idea  was  ever  enter- 
tained by  the  promoters  that  he  either  would  or  could  take  any 
part  in  the  first  great  act  of  the  directors,  —  the  adoption  of  the 
contract,  or  that  he  could  attend  any  meeting  for  the  purpose.  Of 
the  second  director  named,  Mr.  Eastwick,  the  same  may  be  said 
He  was  absent  at  a  distance  from  England,  and  did  nf)t  take  his 
seat  at  the  board  till  the  end  of  December,  1871.  The  third 
director,  John  Marsh  Evans,  was  himself  the  vendor,  and  whether 
he  was  vendor  as  being  beneficially  interested  in  the  property, 
or  as  trustee  for  the  syndicate,  is,  in  my  opinion,  immaterial. 
There  remained  two  directors,  and  two  only,  — Sir  Thomas  Dakin 
and  Admiral  Macdonald,  and  of  these  I  will  speak  when  I  come, 
as  I  shall  next  do,  to  the  first  meeting  of  the  directors. 

The  company  was  registered  on  the  21st  of  September,  1871, 
and  the  first  meeting  of  directors  took  place  on  the  29th  of  that 
iixmth.  There  were  present  of  the  directors.  Sir  Thomas  Dakin, 
Admiral  Macdonald,  and  John  Marsh  Evans,  who,  as  I  have 
already  said,  was  himself  the  vendor.  There  was  also  present 
]\Ir.  Westall,  who  had  lieen  ajipointed  and  was  acting  as  solicitor 
for  the  company,  but  who  was  himself  one  of  the  syndicate, 
although  it  is  said  that  on  the  syndicate  he  merely  represented 
certain  other  names  not  disclosed,  and  had  himself  no  interest 
beyond  the  promise  of  a  payment  of  £500. 

*  At  this  meeting  a  prospectus  was  produced  ready  for  [*  1238] 
issue  to  the  public,  stating  that  the  contract  for  purchase 
liad  been  made  by  the  directors;  and  the  first  resolution  proposed 
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and  carried,  almost  as  a  iriatter  of  course,  was  that  the  contract 
shouhl  be  apj)roved  and  confirmed.  Neither  Sir  Thomas  Dakin 
nor  Admiral  Macdonald  has  given  evidence  in  the  case,  and  it  is 
difficult  to  say  positively  what  tliey  knew  or  what  they  inquired, 
or  whether  they  knew  anything  or  inquired  anything,  about  that 
wdiich  they  were  professing  to  buy.  The  conclusion  at  which  I 
have  arrived  from  such  materials  as  are  before  your  Lordships  is, 
that  both  Sir  Thomas  Dakin  and  Admiral  Macdonald  treated 
from  the  first  the  adoption  of  the  contract  as  a  foregone  con- 
clusion. But  whether  this  was  so  or  not,  it  was  the  duty  of  tlie 
promoters  to  take  care  that  the  contract  for  the  purchase  of  thi-ir 
property  was  submitted  to  the  intelligent  consideration  of  a  com- 
plete number  of  independent  directors;  and  I  cannot  but  regaid 
a  meeting  at  which  two  of  the  principal  directors  did  not  and 
could  not  attend,  at  which  one  who  did  attend  and  take  part  in 
the  deliberations  was  at  once  a  person  buying  and  selling,  where 
the  legal  adviser  present  and  assisting  was  virtually  another 
vendor,  and  where  the  two  remaining  directors  are  not  shown  to 
have  had  the  means  of  exercising,  or  to  have  exercised,  any 
intelligent  jiidgment  on  the  subject,  as  little  else  than  a  mockt-ry 
and  a  delusion. 

I  have  said  nothing,  my  Lords,  as  to  the  provision  that  two 
directors  should  be  a  quorum.  That  is  a  provision  which,  in  my 
opinion,  could  not  be  held  to  remedy  defects  such  as  I  have 
pointed  out  as  going  to  the  entire  constitution  of  the  board. 

I  cannot,  therefore,  my  Lords,  entertain  any  doubt  that  if, 
within  a  proper  time  after  the  completion  of  this  purchase,  a  bill 
had  been  filed  by  the  company  impeaching  it  on  the  grounds  that 
I  have  stated,  the  purchase  must  have  been  set  aside. 

The  part  of  the  case  which,  however,  has  given  me  the  most 
anxiety  is  the  question  whether,  having  regard  to  what  was  made 
known  at  the  time  that  the  company  was  formed,  and  to  what 
became  known,  and  to  what  also  might  farther  have  become 
known,  shortly  after  it  was  formed,  and  having  regard,  farther, 
to  the  very  peculiar  nature  of  the  property  which  had  been  pur- 
chased, and  to  the  impossibility  of  restoring  the  parties 
[*  1239]  to  their  original  *  position,  relief  can  or  ought  now,  con- 
sistently with  the  principles  of  equity,  to  be  given  to 
those  who  seek  to  impeach  the  contract.  On  this  question  1  have 
entertained,  and  still  continue  to  entertain,  considerable  doubt. 
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<ir  more  than  doubt.  The  case  has,  however,  been  twice  argued 
most  elaborately  and  ably,  and  all  of  your  Lordships  are,  I  be- 
lieve, of  opinion  that  the  company  has  not  lost  the  right,  which 
undoubtedly  it  had,  to  set  aside  the  sale.  I  do  not  therefore  think 
it  necessary  to  do  more  than  express  generally  the  grounds  of  the 
doubts  which  on  this  part  of  the  case  1  have  felt. 

The  prospectus  conveyed  to  those  who  became  shareholders  in 
the  company,  and  conveyed,  therefore,  to  the  company,  notice  of 
some  facts  with  regard  to  this  contract  which  appear  to  me  to  be 
of  great  importance.  The  company  was  informed  that  the  con- 
tract was  already  entered  int(j  l)y  its  directors.  It  was  termed, 
no  doubt,  a  provisional  contract,  — that  is  to  say^  provisional  on 
the  shares  being  taken  and  the  company  completely  formed ;  but, 
subject  to  those  contingencies,  it  was  a  contract  actually  made. 
Farther,  it  was  not  one  out  of  many  contracts  that  might  be  made 
ill  the  course  of  a  business ;  it  was  the  great  central  contract  of 
the  company,  underlying  and  supporting  the  whole  of  their  under- 
taking. The  terms  of  the  contract,  or  at  least  the  principal  terms 
of  it,  are  stated,  the  price  is  given,  and  also  an  accurate  statement 
(»f  the  lease,  buildings,  machinery,  &c. ,  sold.  Coupled  with  tliis 
the  company  is  informed  that  the  vendor  is  one  of  its  own 
directors,  and,  therefore,  that  the  contract  has  been  negotiated  on 
behalf /)f  the  shareholders  between  the  directors  and  one  of  them- 
selves, and  they  are  informed  that  this  contract  may  be  seen  at  the 
otlice  of  the  company's  solicitors.  We  start,  therefore,  with  this, 
tliat  with  reference  to -a  contract  which  I  hold  to  be  voidable, 
because  there  was  not  the  exercise  upon  it  of  the  intelligent  judg- 
ment of  an  independent  executive,  the  shareholders  are,  on  the 
one  hand,  informed  what  the  terms  of  the  contract  are,  and,  on 
the  other  hand,  are  told  that  one  of  their  directors  has  been  the 
vendor  in  a  contract  in  which  he  was  also,  on  their  behalf,  a 
purchaser. 

It  is  necessary,  however,  farther  to  consider  the  nature  of  the 
property  as  to  which  the  shareholders  had  this  information. 

*  They  are  told  by  the  prospectus  that  it  is  Imtuglit  [*  1240] 
substantially  as  a  going  concern,  with  produce  ready  for 
shipment,  and  contracts  for  produce  pending,  which  require  to  be 
executed.  The  lease,  they  know,  is  a  ruiniing-out  lease,  with 
some  years  expired,  and  not  a  great  many  to  come,  and  the  value 
of   the    undertaking  dependent  not  merely  on  the  amount  of  the 
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deposits  in  the  island,  but  on  the  extent  to  which  those  deposiis 
could  be  worked  during  the  lea.se.  The  lease  is  one  for  the  obtain- 
ing and  putting  on  the  market  an  article  of  commerce,  the  price 
of  which  is  varying,  uncertain,  and  speculative  ;  outlay  is  required, 
the  amount  of  which  must  vary  with  circumstances  from  time  to 
time.  Again,  the  company  is  aware  that  it  is  about  to  u-se  the 
name  of  the  property  as  a  trade  name,  the  effect  of  which  will 
be  that,  if  used  unsuccessfully,  the  name  cannot  be  restored  to  iis 
original  owners  otherwise  than  injured  irretrievably  by  the  use 
thus  made  of  it. 

These  considerations  would,  in  my  opinion,  go  far  to  cast  upon 
the  company  tjie  duty  of  taking  steps  at  the  earliest  possible 
moment,  and  even  before  the  first  general  meeting,  to  examine 
into  and  repudiate,  if  they  did  not  desire  to  affirm  it,  a  contract 
which  was  thus  set  before  them  as  one  prima  facie  open  to 
impeachment. 

No  step,  however,  appears  to  have  been  taken  by  any  person 
connected  with  the  shareholders  to  impeach  the  contract.  They 
are  content  to  ignore  the  fact  both  that  they  have  not  had  the 
independent  judgment  of  all  the  directors  exercised  for  their  pro- 
tection in  making  the  contract,  and  also  the  farther  fact,  still 
more  calculated  to  prejudice  them,  that  one  of  the  directors  sit- 
ting at  the  board  has  been  a  person  with  an  interest  eiitirely 
antagonistic  to  their  own. 

I  think  it  must  be  taken  that  those  who  did  not  attend  the  first 
general  meeting  of  the  company  held  in  the  month  of  February 
had  no  desire  to  make  any  inquiries  into  the  circumstances  under 
which  Mr.  John  Marsh  Evans,  their  director,  had  come  to  be  at 
once  the  vendor  and  the  purchaser  of  the  property.  With  regard 
to  those  who  did  attend  that  meeting,  their  views  may  fairly  be 
taken  from  what  was  expressed  at  the  meeting.  It  is  stated  that 
there  were  about  sixty-two  shareholders  present,  and  the 
[*1241]  report  *of  Mr.  Mackay,  the  manager  of  the  company,  who 
had  been  at  Sombrero,  was  read.  Francis  Pavy  also 
explained  to  the  meeting  the  nature  and  prospects  of  the  island, 
w^ith  which  he  was  acquainted.  I  do  not  go  through  what  was 
stated  at  the  meeting  in  detail,  but  the  inference  which  I  draw 
from  the  report  of  the  meeting  is  that  no  doubt  was  entertained  or 
expressed  by  any  one  present  that  the  rumour,  which  was  openly 
referred   to,    that  the   island   had   been   bought  for  £55,000,    and 
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re -sold  for  £110,000  within  a  few  days,  was  otherwise  than  true; 
and  it  was,  I  think,  in  substance,  admitted  by  the  chairman  that 
Mr.  Evans  might  be  looked  upon  as  having  bought  it  for  the  lower 
sum  in  concert  with  other  people ;  but  that  although  he  was  a 
director  at  the  time  that  he  sold,  he  was  not  a  director  at  the  time 
that  he  bouo-ht.  And  I  cannot  but  come  to  the  conclusion  that 
those  present  at  "the  meeting,  being  impressed  with  the  expectation 
that  the  concern  was  going  to  turn  out  a  very  prosperous  one, 
determined  that  they  would  not  make  any  inquiry  or  raise  any 
objection  as  to  the  manner  in  which  the  property  had  come  to  their 
hands. 

Nothing  was  done,  and  no  objection  was  made  by  any  person 
until  the  meeting  in  June,  1872,  at  which  time  the  shipments  of 
the  phosphates  had  turned  out,  commercially,  to  be  a  failure.  At 
this  meeting  a  committee  of  investigation  was  appointed ;  but  even 
that  committee  did  not  suggest  that  tlie  contract  could  or  should 
be  rescinded,  but  only  that  proceedings  should  be  taken  for 
recovery  of  the  profit  made  by  the  vendors  on  the  re-sale  to  the 
company,  and  the  present  bill  was  not  filed  until  December,  1872, 
fourteen  months  after  the  company  had  taken  possession  of  and 
commenced  to  work  the  island. 

Under  these  circumstances,  looking  to  the  very  peculiar  nature 
of  the  property,  and  the  utter  impossibility  of  restoring  the 
property,  and  the  commercial  undertaking  connected  with  it,  to 
the  vendors  in  the  state  in  which  it  was  when  the  company  took 
possession  of  it,  looking  to  the  amount  of  notice  which  the  com- 
pany had  by  the  prospectus,  and  to  the  knowledge  which  they 
might  have  obtained  by  pursuing  the  inquiries  which  the  prospectus 
ought  to  have  suggested,  I  should  be  of  opinicm  that  it  would 
be  contrary  to  the  principles  of  equity  to  give  to  the 
*  company  the  relief  which,  at  an  earlier  period,  they  [*  1242] 
might  have  obtained. 

Lord  Hatherley,  after  observing  that  the  Court  were  unani- 
mous in  the  opinion  that,  if  due  steps  had  been  taken  at  the  proper 
time  by  the  plaintiffs,  they  could  have  set  aside  the  contract  on 
the  ground  of  concealment,  discussed  at  great  length  the  question 
whether  the  plaintiffs  were  barred  by  delay ;  and,  on  this  point, 
summed  up  his  opinion  as  follows :  — 

No  doubt  the  case  of  a  mine  is  one  which  we  must  look  [1254] 
into  with  very  great  accuracy ;    and  if  once  we  saw  the 
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slightest  appearance  of  mala  fides,  if  we  saw  the  slightest  indica- 
tion of  wavering  and  indecisicni  as  to  whether  or  not  the  remedy 
should  be  taken  until  they  saw  how  the  thing  would  turn  out,  that 
might  be  a  very  dift'erent  matter;  but  although  it  is  true  that 
things  were  so  prosperous  in  February  that  Mr.  Stephenson  seems 
not  to  have  obtained  such  a  hearing  as  he  otherwise  would  have 
done,  that  was  not  brought  home  to  the  minds  of  all  the  share- 
holders who  were  not  present  at  that  meeting.  And  even  if  there 
was  such  a  degree  of  wavering  on  the  part  (jf  Mr.  Stephenson, 
there  was  certainly  no  such  wavering  on  the  part  of  anybody  else. 
At  the  next  meeting  the  appointment  takes  place  of  the  committee 
of  shareholders,  obviously  for  the  purpose  of  seeing  what  can  be 
done  to  free  themselves  from  the  contract.  Negotiations  take  place 
immediately  after  that,  because  the  committee  were  recommended 
to  see  what  could  be  done  by  negotiation ;  and  after  the  failure  of 
the  negotiation  there  is  no  long  or  unreasonable  time  until  the 
filing  of  the  bill. 

For  these  reasons  I  am  satisfied  that  the  appeal  ought  to  fail, 
and  should  be  dismissed  with  costs. 

Lord  O'Hagan  concurred  with  the  majority. 
[1259]        Lord  Selboene  :  — 

My  Lords,  the  contract  in  this  case  was  adopted  as  the 
contract  of  the  company  (having  been  previously  prepared  for  that 

purpose  by  the  vendors)  through  the  machinery  of  a 
[*1260]  board  of  directors  of  *the  vendors'  own  creation,  who  were 

so  constituted  as  to  be  practically  incapable  of  exercising 
(and  who  did  not,  in  fact,  exercise)  any  independent  judgment  on 
the  subject.  All  the  documents  were  prepared  by  the  vendors' 
solicitor,  who  was  also  made  solicitor  to  the  company,  and  who 
participated,  to  the  extent  of  £500,  in  the  vendors'  profit.  Of  the 
five  directors  named  in  the  articles  of  association,  two  were  absent 
from  this  country,  and  were  at  that  time  practically  incapable  of 
acting ;  the  other  three  were  present  when  the  contract  was  adopted ; 
but  of  these,  one  was  the  nominal  vendor,  and  the  paid  agent  and 
trustee  of  the  real  vendors ;  another  was  a  mere  instrument  in  the 
hands  of  the  vendors,  qualified  (contrary  to  the  articles)  by  a  loan 
of  shares  from  Baron  Erlanger.  The  third  was  the  Lord  Mayor  of 
London,  and  it  seems  only  fair  to  him  to  suppose  that  be  was  too 
much  occupied  with  other  duties  to  be  able  to  give  much  attention 
to' this.     The  consideration  fur  the  sale  was  £110,000  (partly  in 
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shares  uf  the  company),  being  twice  as  much  as  the  vendors  had 
paid  for  the  property  a  month  before.  Whether  this  was,  or  was 
not,  an  excessive  price  to  be  asked  from  a  company,  is  a  question 
into  wliich  1  do  not  enter.  If  there  had  been  an  independent  i)ur- 
chaser  and  a  real  bargain,  the  vendors  would  have  been  at  liberty 
to  ask  what  price  they  pleased;  and  if  that  purchaser  liad  agreed 
to  pay  more  than  the  property  was  worth,  he  could  not  complain. 
But  there  was,  in  fact,  no  such  purchaser  and  no  such  bargain. 
The  vendors  themselves  managed  the  whole  thing,  and  they  made 
those  who  through  their  means  undertook  a  trust  for  others,  their 
passive  instruments. 

By  such  an  adoption  of  such  a  contract  the  company  could  not 
be  bound  in  equity,  if,  when  the  material  facts  became  known  to 
tlie  shareholders,  they  sought  to  be  released  from  it  within  a 
reasonable  time ;  nor  could  the  nature  of  the  property  (a  lease  of 
minerals  for  years,  of  speculative  value)  make  any  difference  in 
this  respect.  It  was  the  act  of  the  vendors  to  put  their  property, 
being  of  that  character,  in  such  a  position ;  and,  unless  some  equity 
arises  against  the  plaintiffs  from  some  conduct  or  omission  of  their 
own,  the  vendors  must  take  the  consequences  of  that  act.  The 
shareholders  were  put  into  possession  of  the  property  as  a  going 
concern ;  they  took  over  the  manager  and  all  the  other 
agents  *  whom  they  found  upon  it,  and  did  not  alter  or  [*1261] 
interfere  with  the  course  of  management  until  they  found 
that  the  manager  was  not  doing  his  duty  properly,  when  they 
promptly  did  what  was  right,  and  appointed  a  new  and  a  fit  person 
to  succeed  him.  There  has,  therefore,  been  nothing  done,  or  left 
undone,  to  the  injury  of  the  property  since  it  came  into  the  com- 
pany's hands,  which  can  now  stand  in  the  way  of  the  plaintiff's 
right  to  relief,  unless  they  have  precluded  themselves  from  it  by 
acquiescence ;  and  the  relief  given  by  the  decree  is  such  as,  under 
these  circumstances,  is  proper  and  usual,  and  is  granted  upon  the 
usual  equitable  conditions. 

With  respect  to  the  question  of  acquiescence  I  will  first  consider 
how  it  would  have  stood  if  nothing  important  had  taken  place  at 
the  general  meeting  of  the  2nd  of  February,  1872,  —  premising 
that  when  acquiescence  is  a  bar  to  an  equitable  right  (which  it 
may  be  much  more  easily  than  to  a  legal  right,  especially  in  min- 
ing cases),  two  things  are  generally  necessary,  —  first,  that  there 
should  have  been  sufficient  knowledge  of  the  facts  on  which  the 
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ecjuity  depends ;  and,  (secondly,  when  a  contract  is  songlit  to  be 
rescinded),  that  there  should  have  been  substantial  freedom  of 
choice  and  action,  independent  of  the  oiiginal  influence  under 
which  the  voidable  contract  was  made. 

Now,  in  this  case,  the  original  influence  of  the  board  of  directors 
nominated  by  the  vendors,  who  had  adopted  the  contract  on  the 
29th  of  September,  1871,  continued  till  the  meeting  of  the  19th  of 
June,  1872,  when  the  committee  of  investigation  was  appointed;, 
and  the  new  board,  resulting  from  the  report  of  that  committee, 
was  not  formed  until  the  29th  of  August  following.  After  the 
resolution  passed  at  the  meeting  of  that  date  authorizing  the  new 
board  to  endeavour  to  come  to  "  an  early  settlement  with  the 
vendors  of  the  property  to  the  company,  so  that  litigation  might, 
if  possible,  be  avoided, "  the  whole  time  down  to  the  filing  of  the 
bill,  appears  to  me  to  be  suthciently  accounted  for ;  and  I  think  it 
immaterial  that,  if  the  vendors  would  have  consented  (which  they 
did  not)  to  give  back  £55,000,  the  shareholders  would  have  been 
willing,  on  those  terms,  to  retain  the  property.  That  the  company 
should,  until  a  settlement  was  arrived  at  (or  a  decree  made  in  case 
of  litigation)  continue  in  possession,  and  keep  the  concern  going, 
in  a  due  course  of  management,  was  an  inevitable  necessity 
[*  1262]  *  under  the  circumstances.  A  different  course  (since  the 
vendors  did  not  offer  to  take  back  the  property)  would  have 
given  the  vendors  much  more  reason  to  complain  of  the  conduct  of 
the  plaintiffs  (so  far,  at  least,  as  my  opinion  is  concerned)  tlian 
they  now  have. 

From  the  formation  of  the  company  till  the  inquiry  liy  the  com- 
mittee of  investigation,  the  shareholders  had  such  knowledge  as 
was  communicated  to  them  by  the  articles  of  association  and  the 
prospectus ;  and  (unless  by  means  of  what  passed  at  the  meeting  of 
the  2nd  of  February,  1872),  they  had  no  more.  They  knew,  from 
these  original  sources  of  information,  that  the  directors  had  power 
to  adopt,  and  had  adopted,  a  contract,  previously  prepared,  for  the 
sale  of  the  property  by  Evans  (himself  a  director),  as  vendor,  to 
Pavy,  on  behalf  of  the  company,  for  £110,000;  of  which  contract 
a  copy  might  be  seen  at  the  office  of  the  company's  solicitor;  and 
that  Evans  had  bought  from  Mr.  Chatteris,  as  liquidator  of  a 
former  company,  under  the  direction  of  the  Court  of  Chancery ; 
also,  that  the  working  by  Mr.  Chatteris  had  been  profitable.  If 
any  shareholder  had  referred  to  the  contract  (as  he  was  invited  to 
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do),  he  would  have  found  in  it  the  date  of  Evans's  purchase  (30th 
of  August,  1871);  but  he  would  not  have  found  what  price  Evans 
had  paid.  If  this  had  been  sufficient  information,  no  shareholder 
taking  shares  on  the  faith  of  the  articles  and  the  prospectus  could 
have  had  any  ground  of  complaint ;  and  I  should  have  thought  that 
in  that  case  the  company  would  never  have  had  any  equity  to 
rescind  the  contract.  But  there  was  in  truth  (so  far)  nothing  to 
suggest  to  any  shareholder  that  the  board  of  directors  had  not  been 
properly  constituted,  or  that  the  directors  had  been  nominated  by, 
or  had  acted  under  the  influence  of,  the  vendors ;  or  that  they  had 
not  properly  exercised  their  judgment,  and  performed  their  duty. 
Evans  was,  indeed,  stated  to  be  both  vendor  (as  far  as  appeared, 
sole  vendor)  and  a  director.  But  this  might  well  be  without 
any  interference  on  his  part  with  the  judgment  and  discretion 
of  liis  co-directors,  as  to  adopting,  or  not  adopting,  the  contract. 
It  is  no  unusual  thing  for  a  vendor  to  be  asked,  in  the  inter- 
est of  a  purchasing  company,  to  take  a  place  in  its  direction. 
The  names  with  wliich  that  of  Evans  w^as,  in  this  case,  associ- 
ated, were  at  least  sufficient  to  justify  the  shareholders  in 
*  taking  it  for  granted  that  everything  had  been  properly  [*  1263] 
and  hond  fide  done  on  their  part ;  and  I  cannot  think  that, 
under  tliese  circumstances,  it  would  be  equitable  to  hold  that  they 
w^ere  put  upon  making  farther  inquiry,  merely  by  what  appeared 
in  the  articles  of  association  and  in  the  prospectus. 

The  remaining  question  is,  whether  the  discussion  which  took 
place  at  the  first  general  meeting,  on  the  2nd  of  February,  1872, 
alters  the  case  ?  I  think  it  does  not.  No  notice  was  given  to  the 
shareholders,  before  that  meeting,  that  any  l)usiness  wouhl  l)e 
brought  before  it  relative  to  this  contract;  and  after  the  meeting- 
no  information  as  to  the  conversation  relative  to  the  contract, 
which  had  taken  place  at  it,  was  communicated  to  the  absent 
sliareholders.  The  whole  number  of  shareholders  was  496,  of 
whom  only  sixty -two  were  present.  Even  as  to  those  sixty-two 
(I  lay  aside  tlie  particular  case  of  Mr.  Stephenson,  who  brought  the 
matter  forward  as  a.  dissatisfied  shareholder,  but  whose  individual 
knowledge  or  acquiescence,  even  if  he  did  acquiesce,  could  n^t 
affect  the  rest),  it  does  not  appear  to  me  that  any  communication 
was  then  made  which  added  to  their  previous  knowledge  more  than 
one  material  fact,  —  namely,  that  the  price  paid  by  Evans  to 
Chatteris  was  £55,000.      If  this  had  been  all,  if  the  other  directors 
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had  dealt  hond  fide  and  at  arm's  length  with  the  vendor.s,  as  in  the 
due  discharge  of  their  duty  they  ought  to  have  done,  the  fact  tha't 
Evans,  or  those  whom  he  represented,  had  made  this  large  profit 
by  the  re-sale,  would  not,  by  itself,  have  enabled  the  company  to 
rescind  the  contract.  The  suggestion  that  the  contract  was  or 
might  be  voidable  for  that  or  for  any  other  reason,  does  not  appear 
to  have  been  in  any  way  presented  to  the  minds  of  the  shareholders 
who  attended  the  meeting;  not  even  by  Mr.  Stephenson  himself. 
So  far  were  the  directors  from  then  treating  the  case  as  one  in 
which  there  was  an  option  to  rescind  or  not,  that  the  chairman. 
Sir  Tliomas  Dakin,  professed  ignorance  of  the  price  which  Evans 
had  paid,  and  treated  it  as  a  matter  with  which  the  company  had 
nothing  at  all  to  do.  It  is  true  that  he  also  represented  the  bar- 
gain as  a  good  one;  on  grounds,  which  he  doubtless  at  that  time 
believed  to  be  sufticient,  but  which  afterwards  proved  to  be  falla- 
cious. If  the  question  of  ratifying  or  rescinding  a  contract, 
then  understood  or  supposed  to  be  voidable,  had  been 
[*  1264]  *  before  the  meeting,  this  might  have  been  very  impor- 
tant as  leading  to  the  conclusion  that  the  shareholders 
present  desired  to  ratify  and  not  to  rescind  it.  But,  in  the  actual 
circumstances  of  the  case,  I  can  only  regard  such  a  statement  as 
calculated  (especially  when  taken  in' connection  with  the  answer 
made  to  Mr.  Stephenson),  to  confirm  the  confidence  which  the 
shareholders  had  dowm  to  that  time  placed  in  the  board,  and  to 
put  them  off  any  farther  inquiry  into  the  way  in  which  the  duty 
undertaken  by  the  directors  had  been  discharged.  I  cannot, 
therefore,  impute  any  acquiescence,  which  would  make  it  inequi- 
table now  to  rescind  the  contract,  even  to  those  shareholders  who 
were  present  on  the  2nd  of  February,  1872 ;  much  less  to  those 
(being  seven-eighths  of  the  whole  number)  w^io  were  not  there, 
and  who  were  altogether  ignorant  of  w^iat  passed  at  that  meeting. 
I  think  that  the  decision  of  the  Court  of  Appeal  in  Chancery 
was  correct,  and  ought  to  be  aihrmed. 

Lord  Blackburn  stated  the  questions  to  be,  —  Fimt, 
[1268]  whether  enough  is  proved,  in  fact,  to  make  a  case  good 
in  law,  under  which,  if  the  plaintiff's  had  come  promptly, 
they  would  have  been  entitled  to  the  relief  given  by  the  decree 
appealed  against.  Secondly,  whether  the  defendant's  plea  of  laches 
was  made  out ;  and  wdiether,  under  all  the  circumstances,  the  Court 
could  do  complete  justice  by  rescinding  the  contract. 
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Upon  the  first  question :  Throughout  the  Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  the  word  "  promoters  "  is  not  anywhere  used. 
It  is,  however,  a  short  and  convenient  way  of  designating  those 
who  set  in  motion  the  machinery  by  which  the  Act  enables  them 
to  create  an  incorporated  company. 

Neither  does  this  Act  in  terms  impose  any  duty  on  those  pro- 
moters to  have  regard  to  the  interests  of  the  company  wliich  they 
are  thus  empowered  to  create.  But  it  gives  them  an  almost  un- 
limited power  to  make  the  corporation  subject  to  such  regulations 
as  they  please,  and  for  such  purposes  as  they  please,  and  to  create 
it  with  a  managing  body  whom  they  select,  having 
powers  such  as  *  they  choose  to  give  to  those  managers,  [*  1269] 
so  that  the  promoters  can  create  such  a  corporation  that 
the  corporation,  as  soon  as  it  comes  into  being,  may  be  bound  by 
anything,  not  in  itself  illegal,  which  those  promoters  have  chosen. 
And  I  think  those  who  accept  and  use  such  extensive  powers, 
which  so  greatly  affect  the  interests  of  the  corporation  when  it 
comes  into  being,  are  not  entitled  to  disregard  the  interests  of 
that  corporation  altogether.  They  must  make  a  reasonable  use  of 
the  powers  which  they  accept  from  the  Legislature  with  regard  to 
the  formation  of  the  corporation,  and  that  recjuires  them  to  pay 
some  regard  to  its  interests.  And  consequently  they  do  stand 
with  regard  to  that  corporation  when  formed,  in  what  is  com- 
monly called  a  fiduciary  relation  to  some  extent.  Some  reference 
was  made  in  the  argument  to  the  Companies  Act,  1867  (  30  &  .">1 
Vict.  c.  131,  .s.  38),  on  the  construction  of  which  there  has  been 
a  great  diversity  of  judicial  opinion.  That  section  does  contain 
the  word  "promoters,"  which,  as  I  have  already  observed,  is  not 
to  be  found  in  the  Companies  Act,  1862,  but  it  imposes  no  fresli 
duty  on  them  with  regard  to  the  company.  It  imposes  a  fresh 
duty  towards,  and  gives  a  new  cause  of  action  to,  persons  who 
take  shares  in  the  company  as  individuals ;  it  does  not  atiect  the 
obligation  of  the  promoters  towards  the  corporation.  I  think 
that  the  extent  of  that  fiduciary  relation,  which,  as  already  said, 
in  my  opinion,  the  promoters  bear  to  the  company,  is  a  very 
important  consideration  in  construing  that  section;  and  I  am 
desirous  to  avoid  prejudging  that  question  by  saying  in  this  iw^e 
more  than  is  neces.sary  for  its  decision.  I  think,  as  already  said, 
that  the  promoters  are  in  a  situation  of  confidence  to  some  extent 
towards  the  company  they  form. 
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Where,  as  in  the  present  case,  the  company  is  formed  for  the 
purpose  of  becoming  purchasers  from  the  promoters  as  vendors, 
the  interests  of  the  promoters  and  of  the  company  clash.  It  is  the 
vendors'  interest  to  get  as  high  a  price  as  possible,  and  they  have 
a  strong  bias  to  overvalue  the  property  which  they  are  selling;  it 
is  the  purchasers'  interest  to  give  as  low  a  price  as  possible,  and 
to  secure  that  the  price  actually  given  is  not  more  than  the  prop- 
erty is  really  worth  to  them. 

Lord  Eldon,  in  Gibson  v.  Jei/es,  6  Yes.  266,  at  p.  278 ; 
[*  1270]  5  E.  E.  295,  at  p.  306,  says  that  "  it  is  a  great  rule  *  of 
the  Court  that  he  who  bargains  in  matters  of  advantaoe 
with  a  person  placing  confidence  in  him,  is  bound  to  show  that 
a  reasonable  use  has  been  made  of  that  confidence,  —  a  rule 
applying  to  trustees,  attorneys,  or  any  one  else. "  I  think  persons 
having  property  to  sell  may  form  a  company  for  the  purpose  of 
buying  it  in  such  a  manner  as  to  show  this,  and  when  they  do  so, 
the  sale  will  be  unimpeachable.  I  will  not  attempt  to  define  how 
this  may  be  done.  Probably  there  are  many  ways.  What  I  shall 
do  is  to  inquire  what,  on  the  evidence,  appears  to  have  been  done 
in  this  case,  and  then  to  confine  myself  to  saying  whether,  on  the 
facts  of  this  particular  case,  it  appears  that  an  unreasonable  use 
has  been  made  of  that  confidence  which  the  company  did  not 
indeed  place  in  the  promoters,  for  the  company  did  not  then 
exist,  but  which  the  Legislature  did  place  in  them  for  the  com- 
pany when  it  gave  the  promoters  power  to  create  it. 

After     commenting     in     detail    on     the     evidence,     he    con- 
tinued :  — 
[1277]  I  think   that   under  such   circumstances  the   burden 

of  proof  lies  on  the  fiduciary  agents,  agents  selling  to 
those  to  whom  they  owed  a  duty,  to  prove,  if  not  that  sufficient 
protection  had  been  afibrded,  at  least  that  they  had  sufficient 
reasons  for  bona  fide  believing  that  sufficient  protection  had  been 
afforded  to  their  purchasers.  If  they  could  have  proved  that  Sir 
Thomas  Dakin  was  told  that  the  price  at  which  the  property  had 
been  recently  bought  was  £55,000,  and  also  that  he  knew  that 
Westall,  by  whom  the  prospectus  was  prepared,  from  evidence 
which  he  had  collected,  was  not  a  disinterested  attorney,  but  one 
having;  a  strong  bias  in  favour  of  the  vendors,  thev  should  have 
done,  so.  If  such  proof  had  been  given,  and  it  had  been  shown 
that  Sir  Thomas    Dakin,    well    aware  that  for    these    reasons  he 
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should  receive  the  statements  and  evidence  of  value  with  caution, 
had  sacistied  himself  that  the  bargain  was  a  good  one  at  £110,000, 
the  case  would  have  been  very  diherent.  I  doubt  whether  the 
opinion  of  one  disinterested  person  so  obtained  would  have  been 
enough  protection,  but  that  it  is  not  necessary  to  consider  if,  as 
1  think,  it  is  not  proved  that  even  this  slight  degree  of  protection 
was  given. 

My  Lords,  I  have  felt  much  doubt  and  difficulty  as  to  the  second 
question,  though,  on  the  whole,  I  think  the  plaintiffs  have  not 
lost  their  remedy. 

Several  points  were  made  and  argued,  as  to  which  I  think  it 
•unnecessary  to  say  more  than  that  I  think  they  were  satisfactorily 
disposed  of  in  the  judgments  below.  That  on  which  I  have  ditfi- 
^culty,  and  to  which  I  shall  confine  my  remarks,  is  whether  laches 
and  acquiescence  is  made  out  to  such  an  extent  as  to  deprive  the 
company  of  the  remedy  by  rescission  which  they  had  if  they  had 
come  promptly.  Some  things  are  to  my  mind  clear.  The  contract 
was  not  void,  but  only  voidable  at  the  election  of  the  company. 

In  Clough  v.  The  London  and  North  Western  Railway  Com- 
2)an!j,  L.  E. ,  7  Ex.  34,  .35,  in  the  judgment  of  the  Exchequer 
Chamber,  it  is  said,  "  We  agree  that  the  contract  continues  valid 
till  the  party  defrauded  has  determi^ied  his  election  by 
•avoiding  it.  In  such  cases,  *  (that  is,  of  fraud),  the  [*  1278] 
question  is.  Has  the  person  on  whom  the  fraud  was 
practised,  having  notice  of  the  fraud,  elected  not  to  avoid  the 
contract?  Or,  Has  he  elected  to  avoid  it?  Or,  Has  he  made 
no  election  ?  We  think  that  so  long  as  he  has  made  no  election 
he  retains  the  right  to  determine  it  either  way  ;  sul)ject  to  this, 
tdiat  if,  in  the  interval  whilst  he  is  deliberating,  an  innocent  third 
party  has  acquired  an  interest  in  the  property,  or  if,  in  conse- 
quence of  his  delay  the  position  even  of  the  wrongdoer  is  affected, 
it  will  preclude  him  from  exercising  his  right  to  rescind. "  It  is, 
I  think,  clear  on  principles  of  general  justice,  that  as  a  condition 
to  a  rescission  tliere  must  be  a  restitutio  in  integrum.  The  parties 
must  be  put  in  stat'it  quo.  See  j)er  Lord  Craxavorth  in  Addie  v. 
T/ie  m'stern  Bank  of  Scotland,  L.  E.,  1  H.  L. ,  Sc.  165.  It  is  a 
doctrine  which  has  often  been  acted  upon  both  at  law  and  in 
etpiity.  But  there  is  a  considerable  dift'erence  in  the  mode  in 
which  it  is  applied  in  Courts  of  law  and  eciuity,  owing  as  I 
think,  to  the  difference  of  the  machinery  which  the  Courts  have 
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at  command.  I  speak  of  ihese  Coui'ts  as  they  were  at  the  time 
when  this  suit  commenced,  without  inquiring  whether  the  Judi- 
cature Acts  make  any,  or  if  any,  what  difference. 

It  would  be  obviously  unjust  that  a  person  who  has  Ijeen  in  pos- 
session of  property  under  the  contract  which  he  seeks  to  repudiate 
should  be  allowed  to  throw  that  back  on  the  other  party's  hands 
without  accounting  for  any  benefit  he  may  have  derived  from  the 
use  of  the  property,  or  if  the  property,  though  not  destroyed,  has 
been  in  the  interval  deteriorated,  without  making  compensation 
for  that  deterioration.  But  as  a  Court  of  law  has  no  machinery 
at  its  command  for  taking  an  account  of  such  matters,  the  de- 
frauded party,  if  he  sought  his  remedy  at  law,  must  in  such  cases 
keep  the  property  and  sue  in  an  action  for  deceit,  in  which  the 
jury,  if  properly  directed,  can  do  complete  justice  by  giving  as 
damages  a  full  indemnity  for  all  that  the  party  has  lost :  see 
Clarke  v.  Dixon,  E.  B.  &  E.  148,  and  the  cases  there  cited. 

But  a  Court  of  equity  could  not  give  damages,  and,  unless  it  can 
rescind  the  contract,  can  give  no  relief.  And,  on  the  other  hand, 
it  can  take  accounts  of  profits,  and  make  allowance  for  deteriora- 
tion. And  I  think  the  practice  has  always  been  for  a  Court  of 
equity  to  give  this  relief  whenever,  by  the  exercise  of 
[*  1279]  *  its  pov/ers,  it  can  do  what  is  practically  just,  though 
it  cannot  restore  the  ^j^arties  precisely  to  the  state  they 
were  in  before  the  contract.  And  a  Court  of  equity  requires  that 
those  who  come  to  it  to  ask  its  active  interposition  to  give  them 
relief,  should  use  due  diligence,  after  there  has  been  such  notice 
or  knowledge  as  to  make  it  inequitalile  to  lie  by.  And  any 
change  which  occurs  in  the  position  of  the  parties  or  the  state 
of  the  property  after  such  notice  or  knowledge  should  tell  much 
more  against  the  party  in  mora,  than  a  similar  change  before  he 
was  in  mora  should  do. 

In  Lindsay  Petroleum  Company  v.  Hurd,  L.  E. ,  5  P.  C.  239,  it 
is  said :  "  The  doctrine  of  laches  in  Courts  of  equity  is  not  an 
arbitrary  or  a  technical  doctrine.  Where  it  would  be  practically 
unjust  to  give  a  remedy,  either  because  tlie  party  has  by  his 
conduct  done  that  which  might  fairly  be  regarded  as  equivalent  to 
a  waiver  of  it,  or  where  by  his  conduct  and  neglect  he  has,  tliough 
perhaps  not  waiving  that  remedy,  yet  put  the  other  party  in  a 
situation  in  which  it  would  not  be  reasonable  to  place  him  if  the 
remedy  were  afterwards  to  be  asserted, —  in  either  of  these  cases 
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lap.se  of  time  and  delay  are  most  material.  But  in  every  case  if 
an  argument  against  relief,  which  otherwise  would  be  just,  is 
founded  upon  mere  delay,  that  delay  of  course  not  amounting  to  a 
liar  by  any  statute  of  limitations,  the  validity  of  that  defence 
must  be  tried  upon  principles  substantially  equitable.  Two 
circumstances  always  important  in  such  cases  are  the  length  of 
the  dela}'  and  the  nature  of  the  acts  done  during  the  interval, 
which  might  affect  either  party,  and  cause  a  balance  of  justice 
vY  injustice  in  taking  the  one  course  or  the  other,  so  far  as 
relates  to  the  remedy. "  I  have  looked  in  vain  for  any  authority 
which  gives  a  more  distinct  and  definite  rule  than  this;  and  I 
think,  from  the  nature  of  the  inquiry,  it  must  always  be  a  ques- 
tion of  more  or  less,  depending  on  the  degree  of  diligence  which 
might  reasonably  be  re(|uired,  and  the  degree  of  change  which 
has  occurred,  whetlier  the  balance  of  justice  or  injustice  is  in 
favour  of  granting  the  remedy  or  withholding  it.  The  determin- 
ation of  such  a  question  must  largely  depend  on  the 
turn  of  mind  of  those  who  have  to  decide,  and  *  must  [*  1280] 
therefore  be  subject  to  uncertainty ;  but  that,  I  think,  is 
inherent  in  the  nature  of  the  inquiry.  The  plaintiffs  in  this 
case  are  an  incorporated  company  ;  but  I  think  that  in  considering 
the  question  of  laches,  the  Court  cannot  divest  itself  of  the  knowl- 
edge that  the  corporation  is  an  aggregate  of  individuals.  The 
knowledge  of  one  sliareholder  is  not  the  knowledge  of  the  others; 
but  I  think  great  injustice  might  sometimes  be  done  if  it  were 
held  that  where  it  is  shown  that  all  the  shareholders  who  paid 
reasonable  attention  to  the  affairs  of  the  company  had  notice 
sufficient  to  make  it  laches  in  them  not  to  act  promptly,  there 
could  not  be  laches  in  the  company  unless  the  notice  was  brought 
home  to  tlie  company  in  its  corporate  capacity.  But  at  tlie  same 
time  it  should  be  recollected  that  shareholders  who  seek  to  set 
aside  a  contract  made  by  the  governing  body,  have  practically  first 
to  change  that  governing  body,  and  must  have  time  to  do  so. 
Now  iu  the  present  case  every  allottee  had  from  the  beginning 
Ijy  the  prospectus  full  notice  that  the  vendor,  John  Marsh  Evans, 
was  also  one  of  their  directors,  which  alone  might  have  given 
them  an  equity  to  set  aside  the  contract,  though  in  every  other 
lespect  it  was  unimpeachable.  If  that  had  been  the  only  ground 
on  which  the  shareholders  were  entitled  to  relief,  it  seems  clear 
that  it  would  have  been  impossible  to  give  it  even  the  day  aftei 
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the  directors  took  possession  and  paid  the  price.  They  had,  liow- 
ever,  much  more  substantial  equities,  but  they  had  also  notice  of 
more,  for  the  prospectus  referring  to  the  contract,  which  was 
open  to  inspection  at  the  oftice,  I  think  each  allottee  was  fixed 
with  the  knowledge,  which  he  would  have  had  if  he  had  read  it, 
that  Evans  had  purchased  from  Chatteris  so  recently  as  the  30tli 
of  August,  not  quite  three  weeks  before  he  sold  to  the  company. 
He  would  not  have  known  at  what  price  it  had  been  purchased, 
but  as  that  was  known  to  all  who  had  an  interest  in  the  company 
under  liquidation,  either  as  creditors  or  contributors,  it  could  very 
easily  have  been  ascertained.  And,  in  fact,  it  was  known  and 
stated  at  the  meeting  in  February.  Now  though  this  was  not 
actual  knowledge  that  the  other  four  directors  had  not  made 
independent  inquiry  before  making  the  purchase,  it  was  enough, 
in  my  opinion,  to  have  put  any  reasonable  shareholder 
[*1281]  *  upon  inc^uiry.  And  the  circumstances  attending  the 
nature  of  the  property,  which  are  mentioned  by  the  Lord 
Chancellor  in  his  opinion,  were  such  as  to  make  it  proper  for 
those  who  intended  to  get  rid  of  the  bargain  to  act  with  consider- 
able promptitude.  What  weighs  most  with  me  is  that  it  appears 
that  if  the  price  of  phosphate  had  not  fallen  below  £5  a  ton,  there 
would  have  been  a  profit  of  £1  a  ton,  and  the  bargain  would  not 
have  been  a  bad  one ;  if  it  had  risen,  the  bargain  would  have  been 
a  good  one,  and  would  no  doubt  have  been  approved.  But  I  see 
nothing  to  lead  to  the  conclusion  that  the  shareholders  were 
waiting  to  see  how  the  market  turned  out.  Prices  no  doubt  began 
to  fall  about  February,  1872,  and  continued  to  fall,  but  not  with 
a  sudden  fall.  If  I  thought  the  shareholders  had  been  waiting  to 
see  how  the  market  ruled,  it  might  have  made  a  difference  in  my 
opinion.  If  no  steps  to  repudiate  a  purchase  of  a  lottery  ticket 
were  taken  till  after  the  ticket  came  up  a  blank,  so  that  the  pur- 
chaser, if  it  came  up  a  prize,  might  have  kept  it,  it  would  surely 
be  inec^uitable  to  set  aside  the  contract  then.  And  though  not 
nearly  so  strong  a  case,  such  delay  seems  to  be  somewhat  of  that 
nature. 

I  cannot  read  Mr.  Stephenson's  cross-examination  without  com- 
ing to  the  conclusion  that  the  shareholders  present  at  the  meeting 
in  February  were  so  possessed  with  the  idea  that  the  bargain  was- 
a  good  one,  that  they  would  not  listen  to  him ;  and  if  they  had 
been  competent  to  do  so,  would  have  approved  the  contract.      But 
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they  could  not  do  so;  they  were  not  even  a  majority.  A  meeting 
convened  with  due  notice  that  this  business  was  to  be  considered 
might  have  probably  ratified  it,  but  no  other  ineeting  could  have 
done  so.  So  far  the  company  have  the  benefit  of  their  impers(m- 
ality.  But  then  comes  in  the  question  which  weighs  with  me  on 
the  other  side;  what  steps  could  Mr.  Stephenson  and  those  who 
thought  with  him,  take  ?  for  unless  they  could  have  done  some- 
thing which  they  did  not  do,  they  can  hardly  be  charged  with 
laches.  Before  they  could  take  any  step  to  disapprove  this  con- 
tract, they  must  get  a  majority  of  the  shareholders,  at  a  meeting 
duly  convened  with  notice,  to  agree  with  them,  and  they  must 
practically  get  rid  of  the  board  who  had  adopted  the  contract. 
They  might  have  taken  steps  to  have  a  meeting  specially 
*  convened,  but  I  think  it  was  not  laches  to  wait  till  [*  1282] 
the  regular  meeting  in  June.  If  the  shareholders  had 
continued  in  the  temper  of  those  who  met  in  February,  they 
must  then  have  failed.  But,  before  the  meeting  in  June,  it  was 
discovered  that,  greatly  owing  to  the  negligence  of  those  who 
shipped  the  phosphate  (a  cause  for  which  the  syndicate  were  not  to 
blame),  the  early  shipments,  instead  of  producing  a  large  profit, 
had  produced  a  loss,  and  the  temper  of  the  shareholders  was 
changed ;  they  unanimously  appointed  a  committee  of  investiga- 
tion, who,  without  any  delay,  made  a  report  substantially  dis- 
closing the  whole  of  what  is  now  the  plaintiff's  case.  Even  in 
that  report  it  is  not  proposed  to  repudiate  the  contract;  the  com- 
mittee expresses  the  hope  that  a  net  profit  of  £1  per  ton  may  be 
realized  on  10,000  tons  per  annum  (which  I  may  observe  would 
give  a  fair  dividend  on  £130,000),  and  recommends  that  the 
existing  board  of  directors  should  be  turned  out,  and  the  new  board 
should  be  authorized  to  take  proceedings  to  recover  the  difl'erence 
between  the  £110,000  paid  by  the  sharehoklers  to  the  syndicate 
for  the  lease,  and  the  £55,000  paid  by  the  syndicate  to  Chatteris; 
and  this  is,  I  think,  of  some  weight  in  favour  of  the  defendants. 
But  I  cannot  assent  to  the  argument  tliat  the  resolution  to  adopt 
this  report  was  equivalent  to  a  resolution  affirming  the  pur(  li;isi_'. 
On  the  other  hand,  I  feel  that  there  is  much  force  in  the  obsei-- 
vation  that  those  who  deal  inequitably  with  a  com]n>ny  know  that 
it  must  necessarily  be  slow  in  its  proceedings,  ami  are  not  entitled 
to  complain  that  time  elapses;  and  that  it  is  not  desirable  that 
such  a  rule  should  be  laid  down  as  would  practically  deprive  a 
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company  when  defrauded  of  relief.  And  tlii.s  is  a  reason  against 
considering  a  company  as  precluded  from  that  relief  to  which  it 
would  otherwise  be  entitled,  on  account  of  delay,  unless  the  delay 
is  excessive.  I  can  find  no  case  in  which  even  a  private  indi- 
vidual has  been  precluded  by  mere  delay,  except  where  the  delay 
has  been  very  much  greater  than  in  this  case.  In  Frendcrgast 
V.  Turton,  1  Y".  &  C.  Ch.  C.  98,  nine  years  elapsed.  In  Clegg  v. 
Edriiondson,  8  D.  M.  &  G.  789,  nearly  as  long ;  and  in  both  cases 
the  plaintiff  had  lain  by  whilst  the  defendants  were  investing 
money  in  the  mine,  until  that  investment  proved  to  be 
[*  1283]  remunerative.  It  was  clearly  not  equitable  *  to  leave 
the  defendants  to  all  the  risk  of  loss,  and  claim  to  them- 
selves a  profit;  and  this  seems  to  be  what  Lord  Eldox  principally 
relied  on  in  Norway  v.  Eowe,  19  Ves.  144;  12  E.  R  157.  In 
the  present  case  that  is  no  ground  for  imputing  to  the  plaintiffs 
what  Lord  Lyndhurst  in  Prendergast  v.  T'urtvn,  1  Y.  &  C.  Ch. 
C.  98,  calls  a  "  conditional  acquiescence. "  As  is  pointed  out 
in  Clarke  v.  Hart,  6  H.  L.  C.  633,  there  was  in  Prendergast  v. 
Turton,  very  nearly,  if  not  quite  a  legal  defence.  Here,  taking 
the  time  at  which  the  active  shareholders  were  put  upon  exerting 
diligence  to  be  February,  there  was  not  quite  nine  months  before 
the  filing  of  the  bill ;  that  is  not  very  long  for  getting  the  majority 
of  shareholders  to  make  an  inquiry,  turn  out  the  board,  and  get 
proper  advice,  before  instituting  a  Chancery  suit.  And  having 
come  to  the  conclusion  before,  that  the  company  had  once  had 
the  right  to  this  relief,  I  think  the  burthen  is  on  the  defend- 
ants to  show  that  the  company  have  precluded  themselves  from 
the  relief  to  which  they  had  a  right.  I  do  not  think  this  is 
made  out. 

I  am  of  opinion  that  the  judgment  below  should  be  affirmed 
with  costs. 

Lord  Gordon,  after  a  short  resume  of  the  facts,  concluded  as 
follows  :  — 
[1285]  I  consider  that  the  fault  lay  originally  with  the  pro- 
moters in  not  making  a  full  and  fair  disclosure  to  the 
company,  and  in  not  putting  the  company  into  a  position  in  which 
to  consider  properly  the  propriety  of  entering  into  the  contract  in 
(juestion  ;  and,  in  my  view,  the  contract  might  have  been  set  aside 
if  it  had  been  timeously  challenged.  In  considering  the  question, 
I  must  bear  in  mind  the  difficulty  referred  to  by  my  noble  and 
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learned  friend  who  spoke  last,  wliieli  presents  itself  to  the  share- 
holders of  an  incorporated  company  in  resolving  upon  proceedings 
to  be  taken  against  the  directors  and  those  who  have 
the  management  *  of  the  company.  I  am  therefore  of  [*  128G] 
opinion  that  the  onus  lay  on  the  appellants  of  showing 
that  there  had  been  such  laches  on  the  part  of  the  company  as  to 
deprive  it  of  the  right  to  set  aside  the  contract.  I  think  that 
the  appellants  have  failed  to  show  that  there  have  been  such 
laches  on  the  part  of  the  company.  And  therefore  I  am  of 
opinion  that  the  judgment  appealed  against  is  right,  and  should 
be  affirmed. 

Order  appealed  from  affirmed,  and' appeal  dismissed  with  costs. 
Lords'  Journals  olst  July,  1878. 

ENGLISH  NOTES. 

Generally  speaking,  non-disclosure  of  facts  is  not  fraud  so  as  to  ex- 
pose the  person  guilt}^  of  it  to  an  action  for  rescission  of  the  contract  or 
for  damages;  Ward  v.  Hohbs  (1878),  4  App.  Cas,  13,  48  L.  J.  Q.  B. 
281,40  L.  T.  73,  27  W.  R.  114,  Xo.  5  of  '^Animal,"  3  R.  C.  125.  See 
also  Keates  v.  Lord  Cadogan  (1851),  10  C.  B.  591,  20  L.  J.  C.  P.  76, 
where  it  was  held  that  a  landlord  is  not  bound  to  disclose  the  ruinous 
and  unsafe  condition  of  the  house  to  an  intending  lessee ;  Edwards-  Wood, 
V.  Majoribanks  (1860),  7  H.  L.  Cas.  806,  30  L.  J.  Ch.  176  (which  de- 
cided that  the- vendor  of  an  advowson  is  not  under  an  obligation  to  dis- 
close any  charges  on  the  living).  But  where  a  party  to  a  contract  has 
done  some  act  to  conceal  a  defect,  the  doctrine  of  caveat  emptor  does 
not  apply  either  to  maintain  the  contract  or  to  shield  the  deceiver  from 
^damages;  Shirleij  v.  Stratton  (1785),  1  Bro.  C.  C.  440;  Dean  v.  lins- 
tron  (1792),  Anstr.  64;  Hill  v.  Gray  (1816),  1  Starkie,  434,  18  K.  R. 
802;  FothrnjUl  v.  Phillips  (1871),  L.  R.,  6  Ch.  770.  In  sale,  "with 
all  faults,"  the  vendor  must  not  actively  conceal  defects  in  the  object 
sold;  Baglehole  v.  Walters  (1811),  3  Camp.  154,  13  R.  R.  778; 
Schneider  v.  Heath  (1813),  3  Camp.  506,  14  R.  R.  825;  Earl// v. 
Garrett  (1829),  9  B.  &  C.  928,  4  M.  &  R.  687. 

Even  where  silence  does  not  amount  to  fraud,  the  circumstances  may 
show  such  a  hardship  that  a  Court  of  Equity  may  refuse  to  grant  s)»e- 
cific  performance  of  the  contract;  Ellard  \.  Lord  Llandaff  (1809),  1 
Ball  &  Beatty,  241,  12  R.  R.  22.  There  a  lessee  obtained  the  renewal 
of  a  lease  on  the  surrender  of  an  old  lease,' suppressing  the  fact  known 
to  him  that  the  person  on  whose  life  the  old  lease  depended  was  in  e.v- 
tre/nis.     The  Court  declined  to  help  the  lessee. 
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Again,  upon  a  sale  of  laud  there  is  (hy  iinplit-d  c<Mitrart_)  a  (liit\-  on 
tlie  vendor  to  disclose  the  material  facts  relating  to  the  title.  In  Ed- 
wards V.  M'Leay  (1818),  2  Swanst.  287,  an  estate  having  been  sold, 
l)art  of  which,  material  to  the  enjoyment  of  the  rest,  was  subject  to  a 
defect  of  title  known  to  the  vendors,  but  not  disclosed  by  the  abstract 
and  unknown  to  the  purchaser,  the  contract  was  rescinded  and  the  vendors 
were  ordered  to  repaj-  the  purchase-money,  with  all  costs  and  expenses 
incident  to  the  purchase  and  conveyance.  In  Gibson  v.  D' Este  (184,'-J), 
2  Y.  &  C.  Ch.  C.  542,  Knight  Bruce,  V.  C,  held  a  purchaser  entitled 
to  rescind  a  contract  for  the  sale  of  land  where  the  vendors  or  their 
agent  knew  of  a  public  right  of  way  affecting  the  jjropertj^  and  omitted 
to  disclose  it  to  the  buyer.  The  House  of  Lords  overruled  this  de- 
cision, s.  n.  Wilde  V.  Gibson  (1848),  1  H.  L.  Cas.  605,  on  the  ground 
that  in  order  to  set  aside  a  purchase  perfected  by  convej^ance  and  pay- 
ment of  the  purchase-money,  the  vendor  must  be  proved  to  have  had 
personal  knowledge  of  the  fact  concealed.  Mere  knowledge  and  conceal- 
ment by  the  agent  was  not  sufficient. 

The  former  of  the  two  principal  cases  furnishes  an  example  of  another 
welbknown  exception  to  the  rule  caveat  emjAor.  The  case  shows  a 
duty  on  the  company  issuing  the  prospectus.  In  effect  the  company 
invite  the  public  to  rely  upon  the  substantial  accuracy  of  the  prospectus 
as  a  full  disclosure  of  the  position. 

Another  way  in  which  a  duty  may  be  imposed  upon  a  company  or 
its  agents  to  tell  the  whole  truth  is  by  statutory  enactment. 

By  section  38  of  the  Company's  Act  1867  (30  &  31  Vict.  c.  131) : 
"Every  prospectus  of  a  company  and  every  notice  inviting  persons  to 
subscribe  for  shares  in  any  joint-stock  company,  shall  specify  the  dates 
and  the  names  of  the  parties  to  any  contract  entered  into  by  the  com- 
pany or  the  promoters,  directors,  or  trustees  thereof,  before  the  issue  of 
such  prospectus  or  notice,  whether  subject  to  adoption  b}'  the  directors 
of  the  company  or  otherwise;  and  any  prospectus  or  notice  not  specify- 
ing the  same  shall  be  deemed  fraudulent  on  the  part  of  the  promoters, 
directors,  and  officers  of  the  company  knowingly  issuing  the  same,  as 
regards  any  person  taking  shares  in  the  company  on  the  faith  of  such 
prospectus,  unless  he  shall  have  had  notice  of  such  contract." 

Again,  a  duty  to  disclose  the  truth  may  arise  where  a  statement  or 
representation  has  been  made  in  the  bond  fide\>e\\i^i  that  it  is  true,  and 
before  it  is  acted  on,  the  party  who  has  made  it  discovers  that  it  is  un- 
true. For  instance  in  2'raill  x.  Baring  (1864),  4  Giff.  485,  33  L.  J. 
Ch.  521,  an  assurance  society  (A.)  proposed  to  insure,  by  waj-  of  re- 
insurance, with  another  assurance  society  (C.)  the  life  of  X.  for  £1000, 
part  of  ^3000  originally  insured.  The  proposal  was  accepted  on  the 
4th  of  May,  1861.    On  the  tenth  of  the  same  month  X.  insured  his  life 
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^■ith  society  A.  for  £3000  ;  and  .society  A.  at  the  same  time  represented 
to  society  C,  that  another  society  (13.)  would  take  £1000  of  tlie  risk, 
wliile  society  A.  would  itself  retain  £1000,  and  they  also  represented 
that  X.'s  life  was  a  good  one.  On  the  15th  of  May,  18(51,  and  before 
the  contract  between  the  societies  A.  and  C.  was  completed,  society  A. 
Avithout  informing  society  C.  assured  £2000  with  society  B.  Ou  the 
18th  of  May,  the  policy  for  £1000  in  favour  of  society  A.  was  executed 
by  society  C.  On  the  death  of  X.  in  the  following  January  the  society 
•C.  discovered  that  the  society  A.  had  taken  practically  no  risk  on  the 
life,  and  refused  to  pay.  On  an  action  being  instituted  by  society  C. 
to  rescind  the  policy  of  May  18,  a  decree  to  that  effect  was  made  by 
Vice-Chancellor  Stuart  and  confirmed  by  the  Lords  Justices  Turner 
and  KxiGHT  Bruce.  The  ground  of  this  decision  in  effect  concurs 
with  the  following  dicta  of  Lord  Blackburn  in  the  later  case  of 
BroimUe  v.  Campbell  (H.  L.  Sc.  1880),  5  App.  Gas.  925,  at  p.  950. 
He  says  :  ''  Where  a  statement  or  representation  has  been  made  in  the 
bond  fide  belief  that  it  is  true,  and  the  party  who  has  made  it  after- 
wards comes  to  find  out  that  it  is  untrue  and  discovers  what  he  should 
liave  said,  he  can  no  longer  honestly  keep  up  that  silence  on  the  sub- 
ject after  that  has  come  to  his  knowledge,  and  thereby  allowing  the 
other  party  to  go  on,  and  still  worse,  inducing  him  to  go  on,  upon  a 
statement  which  was  honestly  made  at  the  time  when  it  was  made,  but 
which  he  has  not  now  retracted  when  he  has  become  aware  that  it  can 
be  no  longer  honestly  persevered  in.  That  would  be  fraud  too,  I 
should  say  as  at  present  advised.  And  I  go  on  further  still  to  saj^, 
what  is  perhaps  not  quite  so  clear,  but  certainly  it  is  my  opinion, 
where  there  is  a  duty  or  obligation  to  speak,  and  a  man  in  breach  of 
that  duty  or  obligation  holds  his  tongue  and  does  not  speak,  and  does 
not  say  the  thing  he  was  bound  to  say,  if  that  was  done  with  the  in- 
tention of  inducing  the  other  party  to  act  upon  the  belief  that  tlie 
reason  why  he  did  not  speak  was  because  he  had  nothing  to  say,  I 
should  be  inclined  myself  to  hold  that  that  was  fraud  also."  Per  Lord 
Blackburn,  in  Broumlie  v.  CavijihcU  (1880),  5  App.  Cas.at  p.  950. 

The  rule  in  the  latter  of  the  principal  cases  is  further  illustrated 
by  The  Emma  SiU-er  Mining  Company  v.  Lewis  (1879),  4  C.  P.  D. 
:39r,,  48  L.  J.  C.  P.  257,  40  L.  T.  IfxS,'  27  W.  R.  836;  and  Lydne;/ 
and  Wigpool  Iron  Ore  Co.  v.  Bird  (1886),  33  Ch.  D.  85,  oo  L.  J.  Ch. 
^75,  55  L.  T.  558,  34  W.  R.  749. 

AMERICAN  NOTES. 

The  Kisch  case '\ii  cited  by  Mr.  Lawson  (Contracts,  §  220),  and  by  Mr.  Pome- 
Toy  (Equity  Jurisprudence,  pp.  1235,  1238,  1239,  1260,  1262),  as  the  leading 
case. 
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Mr.  Lawson  observes  :  "  But  it  is  not  ])elieved  that  the  American  adjudi- 
cations require  in  such  contracts  any  greater  degree  of  good  faith  than  is 
exacted  of  parties  in  regard  to  other  contracts,  nor  would  such  contracts  be 
avoided  unless  the  representations  were  made  with  the  fraudulent  intention 
of  inducing  other  persons  relying  on  them  to  act." 

\\\  Rohrschrieider  v.  Knickerliocker  Life  Ins.  Co.,  76  Xew  York,  216;  32 
Am.  Rep.  290,  the  defendant  advertised  and  represented  that  its  patrons 
could  be  insured  at  half  the  expense  of  insuring  in  other  companies,  by  pay- 
ing half  the  premiums  in  cash  and  giving  notes  for  the  other  half,  the 
dividends  always  paying  the  notes.  The  dividends  had  never  paid  the 
notes,  but  generally  fell  far  short,  as  the  managers  knew.  Held,  actionable 
fraud.  See  Busley  v.  N.  M.  Co.,  123  New  York,  .555  ;  Terwilliger  v.  Gl.  W. 
Tel.  Co.,  59  Illinois,  249  ;  Hotcard  v.  Turner,  155  Pennsylvania  State,  349; 
35  Am.  St.  Rep.  883  ;   Upton  v.  Tribilcock,  91  United  States,  45. 

"  All  the  elements  of  a  fraudulent  representation  must  exist  in  order  to 
avoid  a  subscription  "  to  stock,  "  as  well  as  any  other  contract."  Note,  81  Am. 
Dec.  401.  That  is,  it  must  have  been  false,  fraudulent,  and  relied  upon  as  true. 
Clem  V.  Newcastle,  ^c.  R.  Co.,  9  Indiana,  488  ;  68  Am.  Dec.  653 ;  Sale?n  AT.  Corp. 
V.  Ropes,  9  Pickering  (Mass.),  187  ;  19  Am.  Dec.  363  ;  Wight  v.  Shelby  R.  Corp., 
16  B.  Monroe  (Kentucky),  4 ;  63  Am.  Dec.  522  ;  Cortes  Co.  v.  Thannhauser, 
45  Federal  Reporter,  730,  with  notes  ;  and  other  cases  cited  in  last-mentioned 
note. 

If  a  subscription  for  shares  has  been  obtained  by  false  representations,  it 
may  be  annulled  by  the  subscriber  at  any  time  before  other  equities  have  inter- 
vened.    Bosher  v.  Richmond,  §t.  Co  ,  89  Virginia,  455  ;  37  Am.  St.  Rep.  879. 

In  the  last  cited  case  it  was  also  held  that  a  promoter  "  is  an  agent  of 
the  corporation  and  is  subject  to  the  disabilities  of  such.  He  is  guilty  of  a 
breach  of  trust  if  he  sells  propei'ty  to  the  corporation,  purchased  after  lie 
began  promoting,  without  informing  the  company  that  the  property  belongs 
to  him ;  or  he  may  commit  a  breach  of  trust  by  accepting  a  bonus  or  com- 
mission from  a  person  who  sells  property  to  the  corporation.  The  same 
doctrine  is  declared  in  Pittsburg  Min.  Co.  v.  Spooner,  74  Wisconsin,  307  ;  17 
Am.  St.  Rep.  149,  citing  the  Erlanger  case  ;  Simons  v.  Vulcan,  Sj-c.  Co.,  61 
Pennsylvania  State,  202 ;  100  Am.  Dec.  628 ;  Yale  Gas  Stove  Co.  v.  Wilcox, 
64  Connecticut,  101 ;  25  Lawyers'  Rep.  Annotated,  90  (with  notes  citing 
Erlanger  case);  Placquemines  T.  F.  Co.  v.  Buck,  52  Xew  Jersey  Eq.  219;  Bur- 
bank  V.  Dennis,  101  California,  90. 

But  in  Burbank  v.  Dennis,  101  California,  90,  it  was  held  that  the  mere  fact 
that  a  promoter  sells  his  own  land  to  the  company  at  a  profit  will  not  render 
him  liable  in  the  absence  of  fraud ;  and  this  is  held  of  owners  forming  of 
themselves  an  association  and  selling  their  land  to  it,  in  the  absence  of  fraud. 
Densmore  Oil  Co.  v.  Densmore,  64  Pennsylvania  State,  43. 


R.  C.  VOL.  VI.]      SECT.  XI.  —  RESCISSION    OF   CONTRACTS.  817 

No.  75.  —  Bates  v.  Hewitt,  L.  R.,  2  Q.  B.  595,  596.  —  Eule. 


No.  75.  —  BATES  v.  HEWITT. 

(1867.) 

RULE. 

Contracts  of  insurance  are  iiberrimae  fidei.  It  is  the 
duty  of  the  insured  to  disclose  all  material  facts ;  and  in 
default  of  his  doing  so  the  contract  may  be  avoided  by  the 
insurer. 

Bates  V.  Hewitt. 

L.  R.,  2  Q.  B.  595-612  (s.  c.  36,  L.  J.  Q.  B.  282;  15  W.  R.  1172.) 

Marine  Insurance.  —  Concealment  of  material  Fact  hy  Assured.     [595] 

A  person  proposing  a  marine  insurance  is  bound  to  couimunicate  every  fact 
within  his  knowledge  that  is  material;  though,  if  a  particular  fact  be  known  to 
the  underwriter  at  the  time,  he  cannot  afterwards  set  up  as  a  defence  to  an  action 
on  the  policy  that  the  fact  was  not  communicated;  but  if  a  material  fact  be  not 
communicated,  which,  though  known  to  the  underwriter  once,  was  not  present  to 
his  mind  at  the  time  of  effecting  the  insurance,  the  nou-commuuicalion  affords  a 
good  defence  to  the  underwriter ;  and  it  is  not  enough  f(jr  the  assured  to  show 
that  the  particulars  supplied  by  the  assured,  coupled  with  the  uuderwriter's  pre- 
vious knowledge,  would,  if  the  underwriter  had  given  sufficient  consideration  to 
the  subject,  have  brought  to  his  mind  the  material  fact  not  communicated. 

During  the  late  American  war,  in  1863-64,  the  Georgia  screw  steamer  obtained 
notoriety  as  a  cruiser  in  the  service  of  the  Confederate  Slates  ;  in  May,  18G4,  she 
put  into  Liverpool,  where  she  was  disniautled,  and  this  was  also  a  subject  of 
public  notoriety,  and,  as  such,  known  to  the  defendant,  an  underwriter 
at  Lloyd's;  *  at  Liverpool  she  was  bought  by  the  plaintiff  at  public  [*596] 
auction,  and  converted  by  him  into  a  merchant  vessel.  In  August, 
1864,  the  plaintiff,  through  his  broker  in  London,  effected  with  tlie  defendant  an 
insurance  of  the  vessel  for  six  months.  The  particulars  furnished  by  the  plain- 
tiff were,  Georgia,  S.S.,  chartered  on  a  voyage  from  Liverpool  to  Lisbon  and 
the  Portuguese  settlements  on  the  west  coast  of  Africa  and  back.  The  vessel 
sailed  from  Liverpool,  and  was  immediately  captured  by  a  frigate  nf  the  United 
States.  In  an  action  on  the  policy  to  recover  for  the  loss,  the  defendant  set  u]> 
as  a  defence  the  concealment  of  the  fact  that  the  Georgia  proi)osed  fnr  insurance 
was  the  late  Confederate  war  steamer,  and  therefore  liable  to  capture  by  the 
United  States.  The  jury  found,  that  tlie  defendant  was  not  aware  that  the 
Georgia  which  he  was  insuring  was  the  Confederate  steamer,  but  that  he  had, 
at  the  time  of  underwriting,  abundant  means  of  identifying  the  ship  from 
his  previous  knowledge  coupled  witli  the  particulars  given  by  the  plaintiff. 

Held,  that  the  defendant  was  entitled  ti>  the  verdict. 
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Declaration  ou  a  policy  Of  marine  insurance,  for  six  calendar 
months,  on  the  screw  steamer,  Georgia,  subscribed  by  the  defendant 
fur  £100,  claiming  a  total  loss. 

Plea,  that  the  defendant  was  induced  to  effect  the  insurance,  and 
to  subscribe  the  policy,  by  the  wrongful  and  improper  concealment, 
by  the  plaintiff  and  his  agents,  from  the  defendant  of  certain 
material  information,  then  known  to  the  plaintiff  and  his  agents, 
and  unknown  to  the  defendant,  and  which  ought  to  have  been 
communicated  to  the  defendant. 

Issue  joined. 

At  the  trial  before  Cockbuen,  C.  J.,  at  the  sittings  in  London, 
after  Michaelmas  Term,  1866,  the  following  facts  were  proved: 
The  plaintiff  is  a  shipowner  at  Liverpool,  and  the  defendant  is  an 
underwriter  at  Lloyd's.  A  vessel  called  the  Jajjcvn  was  built  at 
Dumbarton  in  1863.  Shortly  afterwards  she  was  fitted  out  as  a 
vessel  of  war,  on  behalf  of  the  government  of  the  Confederate 
States  of  America,  and  her  name  was  changed  to  the  Gcoi^gia.  For 
about  a  year  she  was  employed  as  a  cruiser,  and  became  very 
notorious  in  this  service;. but  on  the  2nd  of  May,  1864,  she  put 
into  Liverpool,  and  was  there  dismantled ;  this  was  a  fact  of  general 
notoriety  at  the  time.  She  was  put  up  to  sale  by  public  auction, 
and  purchased  by  the  plaintiff  for  £15,000.  The  plaintiff  fitted  her 
out  as  a  merchant  vessel,  at  an  expense  of  £4,000  or  £5,000  ;  and 
chartered  her  on  the  28th  of  July,  1864,  to  the  agent  of  the  l*ortu- 
guese  government  for  a  period  of  four  months,  to  trade 
[*  597]  from  Liverpool  to  *  Lisbon,  and  from  thence  to  the  Cape  de 
Yerde  Islands  and  the  Western  Coast  of  Africa. 

Ou  the  27th  of  July,  1864,  the  plaintiff  wrote  from  Liverpool  to 
Bradford  and  Co.,  insurance  brokers,  in  London :  — 

"  At  what  rate  can  you  do  me  the  hull  of  the  S.S.  Georgia  for 
four  months,  chartered  to  proceed  on  the  following  voyages: 
From  Liverpool  to  Lisbon,  and  from  thence  to  Cape  de  Verde, 
Principe,  St.  Thome,  Benguela,  Loando,  Massamade,  Ambriz,  and 
return  to  Lisbon,  calling  at  all  ports  as  ordered." 

To  which  Bradford  &  Co.  replied  :  — 

"We  presume  the  Georgia  is  the  Confederate  boat,  and  the 
voyage  the  Portuguese  mail  service  ;  if  so,  we  should  think  the  four 
months  would  be  from  three  to  four  guineas  per  cent.,  but  it  is 
rather  a  guess  on  our  part.  The  company's  steamers  doing  that 
work  were  insured  at  seven  guineas  the  year,  but  there  was   a 
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batch  of  tlieui,  whereas  this  is  a  single  matter.  We  should  be  glad 
to  secure  you  the  best  possible  terms,  and,  if  you  send  an  order, 
please  say  all  you  can  of  the  vessel's  condition,  and  any  particulars 
that  may  assist  us." 

On  the  first  of  August,  1864,  the  plaintiff  wrote  to  Bradford  & 
Oo. :  "Annexed  I  beg  to  hand  you  particulars  of  the  voyage  of  the 
Georgia  ;  if  you  can  insure  her  at  3|^  guineas  per  cent.,  for  six 
months,  please  do  so  to  the  extent  of  £23,000.  Captain  Witty- 
combe,  who  is  to  command,  has  been  master  at  times  of  nearly- 
all  my  ships,  and  is  at  present  overlooking  her. 

"  Georrjia,  S.S.  Built  by  Denny  and  Co.,  at  Dumbarton,  in  1863, 
427  tons  register,  200-horse  power.  Captain  Wittycombe,  —  for  and 
during  the  space  of  six  calendar  months,  commencing  on  the  7th  of 
August,  1864,  at  all  times  and  in  all  places,  and  on  all  lawful  ser- 
vice, Liverpool  to  Lisbon,  there  and  thence  to  Cape  de  Verde, 
Principe,  St.  Thome,  Benguela,  Loando,  Massainade,  Ambriz,  and 
back  to  Lisbon  ^l^  Liverpool,  calling  at  above  named  places  on  the 
return  voyage, — ship  valued  at  £23,000. 

"I  think  the  underwriters  know  W.  F.  Wittycombe  very  well. 
He  has  been  master  in  my  ships  for  sixteen  years,  built  many  of 
them,  and  up  to  this  moment  has  never  cost  underwriters  on  his 
ship  a  shilling.     If  not  done  telegraph  to  me." 

*  Bradford  and  Co.  telegraphed  to  the  plaintiff  that  they  [*  598] 
could  not  insure  the  Ueorgia  at  his  limit,  but  could  do  so 
at  four  guineas.  Eventually  they  effected  (amongst  other  policies) 
an  insurance  at  Lloyd's,  on  the  6th  of  August,  for  £6000  on  the 
Georgia  steamer,  for  six  months  from  her  sailing,  at  four  guineas 
per  cent.,  of  which  the  defendant  underwrote  £100.  It  is  customary 
for  time  policies  effected  at  Lloyds  to  contain  a  memorandum  that 
the  insurance  is  free  of  capture  and  seizure,  but  this  clause  was 
omitted  in  the  present  policy.  The  letters  of  the  27th  of  July,  and 
of  the  1st  of  August,  with  the  particulars,  were  shown  to  the 
defendant  and  the  other  underwriters  at  the  time  they  underwrote 
the  policy. 

The  defendant  stated,  at  the  trial,  that  he  knew  that  a  vessel 
called  the  Georgia  had  been  in  the  Confederate  service  as  a  war 
steamer,  and  that  she  had  been  sold  at  Liverpool ;  but  that  these 
facts  were  not  present  to  his  mind  at  the  time  he  underwrote  the 
policy,  and  that  he  did  not  know  tliat  he  was  asked  to  insure  and 
was  insuring  the  Confederate  Georgia ;  and  had  he  known  that  the 
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vessel  in  question  was  the  Georgia  which  had  been  in  the  Con- 
federate service,  he  would  not  have  insured  her.  He  also  admitted 
that  he  did  not  observe  that  the  policy  was  not  free  of  capture  and 
seizure;  and  he  stated  that  Bradford  &  Co.  were  the  brokers  for  a 
company  who  had  steamers  running  to  the  Mediterranean,  and 
being  under  the  impression  that  he  was  insuring  one  of  these 
steamers  he  did  not  give  much  attention  to  the  plaintiffs  letters 
and  particulars. 

The  vessel  sailed  from  Liverpool,  upon  her  voyage,  on  the  8th  of 
August,  and  was  captured  on  the  15th  by  a  frigate  of  the  United 
States  of  America. 

The  following  is  the  statement  furnished  to  the  parties  by  the 
Chief  Justice,  of  his  direction,  and  the  questions  he  left  to  the  jury 
and  their  finding  :  — 

"  I  direct  the  jury:  — 

"  1.  That  the  fact  of  the  Georgia  having  been  a  Confederate  war 
steamer  was  a  material  fact. 

"  2.  That  the  fact  not  having  been  communicated  to  the  insurer, 

the  verdict  must  be  for  the  defendant,  unless  defendant  knew  the 

fact,  or  had  the  means  of  knowledge  of  which  he  ought 

[*  599]   to  have  *  availed  himself  (this  point,  however,  being  subject 

to  the  leave  reserved). 

"  3.  That  it  is  immaterial  that  the  defendant  may  have  pre- 
viously been  aware  that  the  Confederate  steamer  Greorgia  was 
at  Liverpool,  so  that  if  he  had  remembered  it  he  would  have  known 
the  vessel  proposed  to  be  insured  was  the  same,  if  he  had  forgotten 
his  former  knowledge,  as  the  knowledge  must  be  not  a  past  but  a 
present  one. 

"  I  leave  to  the  jury  :  — 

"  1.  Whether  the  defendant  had  a  present  knowledge  of  the  iden- 
tity of  the  vessel. 

"  2.  If  not,  whether  taking  the  previous  knowledge  of  defendant 
as  to  the  Confederate  Georgia  being  at  Liverpool,  and  the  partic- 
ulars disclosed  by  the  slip  and  memorandum  accompanying  it, 
defendant,  by  the  exercise  of  ordinary  intelligence  and  knowledge 
of  his  business,  might  have  known  that  this  was  the  Confederate 
Georgia. 

"  Verdict :  The  jury  are  not  satisfied  that  de.fendant  was  aware 
of  the  fact  that  the  Georgia  proposed  for  insurance  was  the 
former  Confederate  cruiser  ;  but  their  verdict  is  that  he  had  abun- 
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dant  means  of  identifying  the  ship  at  the  time  of  underwriting  the 
ship. 

"  In  answer  to  a  question  from  me  the  jury  added  th;it  the  means 
•of  knowledge  referred  to  were  to  be  found  in  the  shp  itself.  On 
this  finding  I  directed  the  verdict  to  be  entered  for  defendant, 
subject  to  leave  reserved."  See  also  the  judgment  of  the  Chief 
Justice,  ^os^,  p.  825. 

A  rule  was  accordingly  obtained  to  enter  a  verdict  for  the  plain- 
tiff, on  the  ground  that  on  the  finding  of  the  jury  the  plaintiff  was 
entitled  to  have  the  verdict  entered  for  him. 

A  cross  rule  was  obtained  on  behalf  of  the  defendant  for  a  new 
trial  (in  the  event  of  this  Court,  or  a  Court  of  Appeal,  holding  that 
the  finding  of  the  jury  amounted  to  a  verdict  for  the  plaintiff),  on 
the  ground  that  the  verdict  was  against  the  evidence. 

May  30.  James,  Q.  C,  T.  Jones,  Q.  C,  and  Sir  G.  Honyman, 
Q.  C,  for  the  defendant,  showed  cause  against  the  rule  to  enter  the 
verdict  for  tlie  plaintiff.  The  verdict  was  rightly  entered  for  the 
defendant.  It  will  be  conceded  on  the  other  side  that 
*  the  Georgia  was  a  vessel  wdiich  had  been  employed  by  [*  600] 
tlie  Confederate  States  on  a  service  which  exposed  her 
to  capture  in  the  hands  of  a  neutral  subject.  It  will  be  further 
conceded  that  the  plaintiff'  knew  this  fact,  and  that  it  was  a  ma- 
terial fact,  which  ought  to  have  been  communicated  to  the  defend- 
ant ;  and  the  jury  have  found  that  the  defendant  did  not  actually 
know  the  fact,  except  so  far  as  he  may  be  charged  with  knowledge 
through'the  memorandum  enclosed  in  the  letter  of  August  1st,  to 
Bradford  &  Co.  Then  the  question  is,  does  the  description  of  the 
vessel  as  given  on  the  face  of  the  memorandum  show  that  she  had 
Tieen  the  Confederate  cruiser  Georgia  .?  It  is  clear  it  does  not. 
It  is  well  established  law  that  in  contracts  of  insurance  the  strict- 
est good  faith  must  be  observed,  and  the  person  proposing  the 
insurance  is  bound  to  communicate  every  material  fact  which  he 
knows,  and  the  underwriter  does  not  know.  To  this  rule  there 
are  some  exceptions,  —  the  insured  need  not  mention  what  the 
underwriter  knows,  or  what  in  the  ordinary  course  of  his  business 
he  ought  to  know.  Carter  v.  Boehm,  3  Burr.  1905,  1910.  By  not 
communicating  to  the  defendant  the  fact  that  the  Georgia  had 
been  in  the  Confederate^  service  the  plaintiff  was  guilty  of  a  con- 
cealment which  vitiated  the  policy.  Concealment  is  defined,  in 
Phillips  on  Insurance,  s.  531,  to  be  "Where  one  party  suppresses 
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or  neglects  to  communicate  to  the  other  a  material  fact,  which,  it' 
communicated,  would  tend  directly  to  prevent  the  other  from 
entering  into  the  contract,  or  to  induce  him  to  demand  terms  more,' 
favourable  to  himself,  and  wliich  is  known,  or  presumed  to  be  so_ 
to  the  party  not  disclosing  it,  and  is  not  known  or  presumed  to  be 
so  to  the  other."  The  underwTiter  is  not  bound  to  u.se  any  extra- 
ordinary diligence  in  finding  out  the  facts  which  would  enhance 
the  risk;  but  if  he  suspected  that  there  had  been  a  concealment, 
and  chose  not  to  ask  lest  he  should  know,  then  he  might  be  liable 
on  the  policy.  OnheUij  v.  Ooddecn,  2  F.  &  F.  at  p.  659.  In  Foleif 
V.  Tabor,  2  F.  &  F.  663,  672,  it  was  sought  to  avoid  an  insur- 
ance on  the  ground  that  the  assured  had  concealed  from  the  un- 
derwriter the  charter  under  which  tlie  ship  was  to  carry  iron,  not 

exceeding  her  registered  tonnage  ;  the  underwriter  knew 
[*  601]    the  vessel  would  carry  iron,  but  he  did  not   know  *  tlie 

quantity ;  he  might,  however,  have  ascertained  this  V»y 
referring  to  a  book  at  Lloyd's,  in  which  tlie  cargoes  of  insured  ships 
w^ere  entered.  Ekle,  C.  J.,  in  summing  up  the  case  to  the  jury, 
laid  it  down  :  "  The  material  fact  must  have  been  known  to  tlie 
assured,  and  unknown  to  the  insurer.  As  to  the  latter  point,  actual 
knowledge  is  not  essential  if  the  insurer  knew^  he  had  the  means 
of  knowing  the  fact."  The  law,  however,  laid  downbvERLE,  C.  J., 
goes  farther  than  that  decided  by  other  cases.  In  no  case  has  it 
ever  been  decided  that  the  means  of  knowledge  an  underwriter 
may  have  is  equivalent  to  knowledge.  In  the  case  of  Centr/il 
Raihoay  Company  of  Venezuela  v.  Kisch.L.  E.,  2  H.  L.  99,  120,  No.  73, 
p.  759,  ante,  the  LoKD  Chancellor  says:  "It  appears  to  me  tliat 
when  once  it  is  established  that  there  has  been  any  fraudulent 
misrepresentation  or  wilful  concealment,  by  which  a  person  has 
been  induced  to  enter  into  a  contract,  it  is  no  answer  to  his  claim 
to  be  relieved  from  it  to  tell  him  that  he  might  have  known  the 
truth  by  proper  inquiry.  He  has  a  right  to  retort  upon  his  objec- 
tor: 'You  at  least  who  have  stated  what  is  untrue  or  have  con- 
cealed the  truth  for  the  purpose  of  drawing  me  into  a  contract 
cannot  accuse  me  of  want  of  caution  because  I  relied  implicitly 
upon  your  fairness  and  honesty.' "  The  defendant  has  accepted 
the  risk  on  the  faith  of  the  representations  made  to  him  by  ti;e 
plaintiff,  and  he  was  not  bound  to  make  further  inquiries  ;  if  the 
representations  are  not  true,  or  the  information  is  not  as  full  as  it 
ought  to  have  been,  the  contract  of  insurance  is  void ;  and  it  is  no 
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answer  to  the  underwriter's  objection  that  there  has  been  a  coii- 
ceahnent,  to  say  that  he  might  have  known  the  truth  by  proper 
inquiry. 

June  3.  Milward,  Q.  C,  and  Potter,  in  support  of  tlie  rule. 
No  doubt  the  identity  of  the  Georgia  insured  witb  the  Confed- 
erate Georgia  was  a  material  fact ;  but  the  fact  was  notorious 
that  the  late  Confederate  vessel  was  at  Liverpool,  and  the  infor- 
mation afforded  to  the  defendant  by  the  meinorandum  was  amply 
sufficient  to  put  him  upon  ascertaining  the  identity,  even  if  it  did 
not,  in  fact,  disclose  it;  and  this  is  all  that  is  necessary;  if  an 
underwriter  chooses  to  lie  by  and  make  no  inquiries  when  the 
information  given  him  naturally  ought  to  lead  to  them,  then  he 
cannot  afterwards  set  up  that  the  material  fact  was  not 
disclosed  to  him.  The  cases  go  *  much  farther  than  that  [*  602] 
actual  knowledge  on  the  part  of  the  assurer  alone  excuses 
the  assured  from  not  disclosing  a  material  fact.  Thus  in  Carter  v. 
Boehm,  3  Burr,  at  p.  1910,  it  is  said  by  the  Court:  "The  insured 
need  not  mention  what  the  underwriter  ought  to  know;"  and  in 
NoUe  V.  Kennowai/,  2  Dougl.  510,  it  was  held  that  an  underwriter 
is  bound  to  know  everything  that  is  generally  known  in  regard  to 
a  particular  branch  of  trade ;  or  a  particular  voyage  ;  Stxunirt  v. 
Bell,  5  B.  &  AM.  238.  In  2  Duer  on  Marine  Insurance,  p.  555,  the 
information  contained  in  Lloyd's  Lists  is  given  as  an  instance  of 
what  an  underwriter  is  bound  to  know ;  but  actual  misrepresenta- 
tion by  the  assured,  though  inconsistent  witli  the  lists,  will  pre- 
vent the  assured  from  recovering.  Mncldntosh  v.  Marshall,  11  j\I. 
&  W.  116.     Here  all  the  representations  were  accurate. 

[8her,  J.  Duer  cites  for  his  first  proposition  Friere  v.  Wood- 
house.  Holt,  N.  P.  572;  17  Pt.  Pt.  679;  but  the  information  here 
would  not  disclose  or  even  lead  to  the  identity  of  the  Georgia 
with  the  Confederate  steamer.  In  Machmtosh  v.  Marshall  there 
was  a  misrepresentation  coming  within  the  very  first  definition  of 
dolus  malus.~\ 

It  is  quite  clear  on  the  facts  that  the  defendant  scarcely  read  the 
memorandum  or  the  policy.  Had  he  taken  any  trouble  whatever 
to  read  the  documents  he  could  not  have  failed  of  at  once  see- 
ing that  it  was  the  Confederate  Georgia  that  he  was  about  to 
insure. 

At  the  close  of  the  arguments  on  tlie  plaintilT's  rule  the  Cnuit 
directed  counsel   to  proceed  with  the  defeiulant's  cross-rule ;  and 
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at  the  close  of  the  arguments  on  the  latter  rule  (June  13),  the 
Court  at  once  pronounced  judgment,  discharging  the  plaintiff's 
rule  to  enter  a  verdict,  intimating  that  they  were  ready  to  give 
judgment  on  the  defendant's  rule,  if  and  when  it  should  be  len- 
dered  necessary  by  a  Court  of  Appeal  reversing  the  decision  on  the 
plain tifi^s  rule. 

June  13.  CocKBURN,  C.  J.  I  am  of  opinion  that  the  verdict  ought 
not  to  be  disturbed.  The  policy  of  insurance  upon  which  this 
action  was  brouglit  was  upon  the  steamer  the  Georgia 
[*  603]  for  *  six  months  from  her  sailing  from  Liverpool,  the 
voyage  being  stated  in  the  particulars  shown  to  the  de- 
fendant to  be  to  Lisbon,  and  to  the  Portuguese  settlements  upon 
the  western  coast  of  Africa.  The  defence  rested  upon  the  ground 
that  a  material  fact,  which  ought  to  have  been  communicated  to 
the  underwriter,  to  enable  him  to  ascertain  the  amount  of  risk 
against  which  he  was  engaging  to  protect  the  assured  had  not  been 
communicated  ;  the  material  fact  being  that  the  vessel  in  question 
had  been  a  ship  of  war  in  the  Confederate  service,  which  exposed 
her  to  the  danger  of  being  seized  by  tlie  government  of  the  United 
States. 

It  appeared  that  the  vessel  had  been  the  well  known  Con- 
federate cruiser,  the  Georgia  ;  she  was  brought  to  Liverpool,  and 
was  there  dismantled  and  sold ;  she  was  bought  by  the  plaintiff 
at  a  public  auction,  he  being  the  person  proposing  the  vessel  to 
be  insured. 

It  was  admitted  at  the  trial  that  the  fact  of  the  vessel  having 
been  a  vessel  of  war  in  the  Confederate  service,  as  she  was  conse- 
quently liable  to  the  danger  of  being  seized  by  the  United  States 
Government,  was  a  circumstance  material  to  be  communicated  to 
the  defendant,  the  underwriter.  It  was  clear  that  the  fact  of  the 
vessel  having  been  in  the  Confederate  service  was  not  directly,  nor 
in  terms,  communicated  to  the  underwriter;  and,  therefore,  if  the 
case  had  stood  simply  as  I  have  just  stated  it,  it  is  plain  that, 
according  to  the  well  established  rule  of  insurance  law,  the  plain- 
tiff would  not  be  entitled  to  recover,  and  the  defendant  would  have 
a  good  defence  to  the  action.  The  plaintiff,  however,  while  he 
admits  that  the  fact  was  material  to  be  communicated,  and  that  it 
had  not  been  communicated,  contends  that  the  case  falls  within 
a  well  established  exception  to  the  general  rule. 

At   the  trial,  the  plaintiff  endeavoured  to   establish    that   the 
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defendant,  at  the  time  that  he  underwrote  the  policy,  knew  the 
fact  that  the  vessel  he  was  insuring  was  the  Confederate  cruiser. 
In  the  second  place,  he  contended,  that,  even  if  the  defendant  was 
not  aware  of  the  fact,  nevertheless,  taking  into  account  the  previous 
knowledge  which  he  had  of  the  Confederate  cruiser  being  at  Liver- 
pool, and  the  particulars  disclosed  by  the  plaintiff  in  proposing 
the  insurance,  the  defendant  ought  to  have  known,  if  he 
*  had  properly  considered  the  matter,  that  this  was  the  [*  604] 
Confederate  vessel. 

The  first  ground  taken  by  the  plaintiff  is  disposed  of  by  the 
finding  of  the  jury.  In  effect,  the  jury  have  found  that  at  the  time 
the  defendant  underwrote  the  policy-,  he,  in  point  of  fact,  did  not 
know  that  the  vessel  was  the  Confederate  steamer.  The  plaintiff 
must,  therefore,  rely  on  the  second  ground,  viz.  that,  taking  the 
previous  knowledge  of  the  defendant  into  account,  the  particulars 
stated  by  the  plaintiff  in  proposing  the  insurance  would,  if  the 
defendant  had  given  due  consideration  and  attention  to  the  matter, 
have  brought  to  his  mind  that  he  was  insuring  the  Confederate 
steamer.  I  think  what  passed  between  the  jury  and  myself  must 
be  taken  to  amount  to  a  finding  by  the  jury  in  the  affirmative  of 
the  question  I  put  to  them ;  whether,  taking  the  previous  knowledge 
of  the  defendant  as  to  the  Confederate  steamer  Georgia  being  at 
Liverpool,  and  the  particulars  disclosed  by  the  slip  and  memoran- 
dum, the  defendant,  by  the  exercise  of  ordinary  intelligence  and 
knowledge  of  his  business,  might  have  known  that  this  vessel  was 
the  Confederate  steamer  Geonjia.  The  jury  did  not,  in  fact,  directly 
find  the  affirmative  or  the  negative  of  the  question,  but  they  found 
that  the  defendant  had  abundant  means  of  identifying  the  ship  at 
the  time  of  his  underwriting  the  policy;  and,  inasmuch  as  the 
abundant  means  might  have  been  something  extrinsic  to  the  par- 
ticulars communicated  by  the  plaintiff  to  the  defendant,  I  asked 
the  jury  whether  they  meant  by  their  answer  to  say  that,  taking 
the  previous  knowledge  and  the  particulars  afforded  by  the  plain- 
tiff', the  defendant  had  the  means  of  knowledge;  or  wliether  they 
meant  to  say  that,  looking  at  the  particulars,  if  he  had  made  further 
inquiry,  he  must  have  acquired  a  knowledge  extrinsically ;  and 
their  answer  amounts  to  this,  coupling  what  was  contained  in  the 
particulars  supplied  by  the  plaintiff  with  the  defendant's  previous 
knowledge,  he  had  abundant  means  of  identifying  the  vessel  as  the 
Confederate  steamer. 
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Now,  the  question  is,  whether  the  finding  of  the  jury  entitles  the 
plaintiff  to  the  verdict,  and  1  am  of  opinion  that  it  does  not. 

No  proposition  of  insurance  law  can  be  better  established  than 
this,  viz.  that  the  party  proposing  the  insurance  is  bound  to  com- 
municate to  the  insurer  all  matters  which  will  enable  him 
[*  605]  to   *  determine  the  extent  of  the  risk  against  which  he 
undertakes  to  guarantee  the  assured.     It  is  true,  if  matters 
are  common  to  the  knowledge  of  both  parties,  such  matters  need 
not  be  communicated.     It  is  also  true  that  when  a  fact  is  one  of 
public  notoriety,  as  of  war,  or  where  it  is  one  which  is  matter  of 
inference,  and  the  materials  for  inforniiiig  the  judgment  of  the 
underwriter  are  common  to  both,  the  party  proposing  the  insurance 
is    not    bound    to    communicate    what    he    is    fully   warranted    in 
assuming  the  underwriter  already  knows.     Short  of  these  things, 
the  party  proposing  the  insurance  is  bound  to  make  known  to  the 
insurer  whatever  is  necessary  and  essential  to  enable  him  to  deter- 
mine what  is  the  extent  of  the  risk  against  which  he  undertakes  to 
insure  ;  and  I  apprehend  that,  as  to  the  matters  which  the  party 
proposing  the  insurance  is  bound  to  communicate  to  the  insurer, 
there  is  no  answer  to  be  made,  except  that  tlie  insurer  had,  at  the 
time  of  entering  upon  the  contract,  knowledge  of  the  particular 
fact.     I  do  not  mean  to  say  that,  if  the  insurer  choose  to  neglect 
the  information  which  he  receives,  he  can  take  advantage  of  his 
wilful  blindness  or  negligence ;  if  he  shuts  his  eyes  to  the  light,  it 
is  his  own   fault ;    provided   sufficient  information,  as  far  as  the 
assured  is  concerned,  has  been  placed  at  his  disposal     If,  indeed, 
the  insurer  knows  the  fact,  the  omission  on  the  part  of  the  assured 
to  communicate  it  will  not  avail  as  a  defence  in  an  action  for  a 
loss ;  not  because  the  assured  will  have  complied  with  the  obliga- 
tions which  rested  on  him  to  communicate  that  which  was  material, 
but  because  it  will  not  lie  in  the  mouth  of  the  underwriter  to  say 
that  a  material  fact  was  not  communicated  to  him,  which  he  had 
present  to  his  mind  at  the  time  he  accepted  the  insurance ;  the  law 
v.'ill  not  lend  itself  to  a  defence  based  upon  fraud  ;  it  will  not  allow 
the  underwriter  to  say,  "  I  have  taken  the  premium  with  the  know- 
ledge of  the  particular  fact,  but  because  the  assured  lias  not  com- 
municated it  to  me   I   will  not  make  good  the  loss."     Therefore, 
if  the  fact  be  known  to  the  underwriter,  he  cannot  avail  himself  of 
the  circumstance  that  it  was  not  communicated  by  the  assured ;  but 
putting  that  aside,  it  is  the  duty  of  the  assured  to  make  known  to 
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the  insurer  whatever  is  material  with  regard  to  the  extent  of  tlie 
ri.k. 

It  is  admitted  that  a  fact  was  not  communicated  to  the  under- 
writer in  such  a  shape,  or  in  such  an  abstract  form,  as 
that,  *  independently  of  something  extrinsic  to  the  com-  [*  606] 
munication  itself,  it  would  aft'ord  him  the  necessary 
information.  But  it  is  said  :  "  The  underwriter  had  })revious 
kuowledue  of  the  fact  of  the  Confederate  steamer  Geoiuiia  beins  at 
Liverpool ;  he  also  knew  she  was  there  for  the  purpose  of  being 
dismantled  and  sold."  "VVe  must,  however,  take  it,  on  the  oath  of 
tlie  defendant  and  the  finding  of  the  jury,  that  those  facts  were 
nut  present  to  the  defendant's  mind-  at  the  time  he  underwrote 
the  policy.  The  case  may  be  put  in  two  ways ;  either,  that,  if  the 
l)revious  knowledge  which  the  defendant  had  with  reference  to  the 
vessel  had  been  present  to  his  mind,  that,  with  the  particulars 
before  him,  would  have  brought  to  his  mind  the  fact  that  he  was 
a>ked  to  insure  the  Confederate  steamer  Georgia  ;  or  that,  if  he  had 
carefully  studied  the  particulars  stated  in  the  memorandum,  those 
]  particulars  would  have  brought  back  to  his  mind  the  knowledge 
which  had  been  previously  present  to  it,  which,  for  the  moment, 
had  been  forgotten,  and  the  combination  of  the  knowledge  thus 
resuscitated  and  revived  with  the  particulars  contained  in  the 
memorandum  would  have  led  him  to  the  conclusion  that  the 
vessel  offered  for  insurance  was  the  Confederate  steamer.  Rut  the 
facts  are  to  the  contrary  ;  the  previous  knowledge  that  the  defend- 
ant may  have  had  was  not  present  to  his  mind;  and  what  the 
defendant  swore  w^as,  that  the  particulars  did  not  bring  that 
knowledge  back  to  his  mind.  The  result  was,  as  the  jury  have 
fdund,  that  at  the  time  he  underwrote  the  policy  of  insurance  the 
defendant  did  nut  know  that  the  vessel  was  the  Confederate 
steamer. 

I  think  that  we  should  l)e  sanctioning  an  encroachment  on  a  most 
important  principle,  and  one  that  is  vital  in  keeping  up  the  full  and 
]'(_'rfect  faith  which  there  ought  to  be  in  contracts  of  marine  insur- 
ance, if  we  were  to  hold  that  a  party  —  who  is  under  an  obligation 
to  communicate  the  material  conditions  and  facts  which  constitute 
the  basis  of  the  contract  into  which  he  invites  another  to  enter  — 
may  speculate  as  to  what  may  or  may  not  be  in  the  mind  of  the 
underwriter,  or  as  to  what  may  or  may  not  be  brought  to  his  mind 
by  the  particulars  disclosed  to  him  by  the  assured,  if  those  particu- 
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lars  fall  short  of  the  fact  which  the  assured  is  bound  to  communicate. 
If  we  were  to  sanction  such  a  course,  especially  in  these 
[*  607]  days,  when  parties  frequently  forget  the  old  *  rules  of  mer- 
cantile faith  and  honour  which  used  to  distinguish  this 
country  from  any  other,  we  should  be  lending  ourselves  to  innova- 
tions of  a  dangerous  and  monstrous  character,  which  I  think  we 
ought  not  to  do. 

The  rule  we  find  established  is  this :  that  the  person  who  pro- 
poses an  insurance  should  communicate  every  fact  which  he  is  not 
entitled  to  assume  to  be  in  the  knowledge  of  the  other  party;  and 
the  assured  is  bound  to  communicate  every  fact  to  enable  the 
insurer  to  ascertain  the  extent  of  the  risk  against  which  he  under- 
takes to  protect  the  assured.  True,  if  it  can  be  established  tliat 
the  insurer  did  know  the  fact,  it  will  not  lie  in  his  mouth  to  say 
the  fact  of  which  he  had  previous  knowledge  was  not  communi- 
cated ;  if  it  can  be  established  that  the  underwriter  had  knowledge 
of  the  fact,  the  assured  would  be  protected  against  the  fraud  of 
the  underwriter  in  seeking,  under  such  circumstances,  to  avoid  the 
insurance.  And  it  is  also  well  established  law,  that  it  is  imma- 
terial whether  the  omission  to  communicate  a  material  fact  arises 
from  intention,  or  indifference,  or  a  mistake,  or  from  it  not  being 
present  to  the  mind  of  the  assured  that  the  fact  was  one  which  it 
was  material  to  make  known.  I  think  that  there  is  every  reason 
to  believe  that  both  parties  imagined  that  the  fact  tha't  the  vessel 
had  been  a  Confederate  war  steamer  was  not  a  material  circum- 
stance, and  the  plaintiff  must  be  exonerated  from  any  imputation 
of  having  wilfully  and  intentionally  kept  back  that  material  fact ; 
because  he  had  only  a  short  time  before  bought  the  vessel  for 
£15,000,  and  laid  out  £4000  or  £5000  on  her;  and  it  is  extremely 
improbable  that  he  would  have  expended  this  large  sum  of  money 
on  her  if  he  had  supposed  she  was  a  vessel  liable  to  seizure  by  the 
United  States  government.  He  probably  thought  that  when  she 
was  bought  by  a  British  subject,  and  had  a  British  flag  flying 
aboard,  she  was  safe  from  capture.  That  turned  out  to  be  a  mis- 
take ;  and  it  is  now  admitted  that  the  fact  of  her  being  thus 
exposed  to  the  danger  of  seizure  was  a  material  fact  to  be  com- 
municated, though  the  non-communication  of  it  may  have  arisen 
from  perfect  innocence  on  the  part  of  the  plaintiff,  and  from  his 
thinking  that  it  was  not  a  material  fact.  It  is  clear  that  tl:ere 
was   an  obligation   on   the   part   of   the  plaintiff   to  communicate 
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this  fact;  it  is  clear  that  he  did  not  *  communicate  it;  [*  608] 
that  he  had  disclosed  partial  information  which,  by  possi- 
hility,  if  it  had  brought  back  to  the  defendant's  mind  what  had 
previously  been  known  to  him,  would  have  led  him  to  the  knowl- 
edge that  this  was  the  Confederate  steamer  Georgia  ;  or  if,  on  the 
other  liand,  he  had  the  knowledge  present  in  his  mind,  he  might 
have  read  the  particulars  communicated  to  him  in  a  different  light 
from  that  in  which  he  read  them.  It  is  laid  down  as  a  general 
proposition,  that  the  party  proposing  the  insurance,  if  he  has 
omitted  a  material  fact,  can  only  enforce  the  insurance  which, 
from  the  omission  to  communicate  the  fact,  would  otherwise  be 
avoided,  in  the  event  of  the  jury  finding  by  their  verdict  that  by 
means  of  what  he  did  communicate,  coupled  witli  any  other  fact 
that  then  might  be  present  to  the  mind  of  the  insurer,  the  latter 
knew  at  the  time  he  granted  the  insurance  the  fact  which  it  was 
the  duty  of  the  assured  to  communicate. 

Taking,  therefore,  the  finding  of  the  jury  in  the  most  favourable 
sense  for  the  plaintiff,  we  think  that  the  verdict  entered  for  the 
defendant  is  right,  and  should  not  be  disturbed,  and  that  this  rule 
sliould  be  discharged. 

Mellor,  J.  I  am  of  the  same  opinion.  I  think  the  verdict 
entered  for  the  defendant  must  stand.  It  is  of  the  greatest  im- 
])ortance  to  abide  by  the  cardinal  rules  which  have  prevailed  on 
this  subject  since  the  judgment  delivered  by  Lord  Mansfield  in 
the  case  of  Carter  v.  Bochm,  3  Burr.  1905  ;  and  it  would  be  most 
dangerous,  as  it  appears  to  me,  to  allow  those  well-established  rules 
to  be  frittered  away  by  the  introduction  of  doubtful  equivalents. 
I  cannot  help  thinking  that  to  enable  a  person  proposing  an  insur- 
ance to  speculate  upon  the  maximum  or  minimum  of  information 
lie  is  bound  to  communicate  would  be  introducing  a  most  dangerous 
principle  into  the  law  of  insurance. 

The  plaintiff  proposed  a  vessel,  the  Georgia,  to  the  defendant  for 
insurance.  It  is  conceded  that  the  history  of  this  vessel  was  per- 
fectly well  known  to  the  plaintiff",  and  that  she  was,  in  fact,  the 
Confederate  cruiser,  the  Georgia.  It  was  admitted  by  the  plain- 
tiff's counsel  that  this  was  information  material  to  have  been  com- 
municated to  the  defendant ;  but  it  was  urged  that  the 
information  was  in  substance  *  afforded  by  the  terms  of  [*609] 
the  letters  ana  the  sli]),  and  that  the  defendant,  had  he 
taken   any   reasonable   trouble   in   reading  and    considering    these 
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documents,  could  not  have  failed  to  know  that  tlie  vessel  in 
question  was  the  Georgia,  the  Confederate  cruiser.  The  jury 
found  that,  in  point  of  fact,  the  defendant  did  not  know  that 
such  was  the  case  ;  but  they  were  of  opinion  that  if  he  had  read 
the  documents  with  reasonable  care,  they,  coupled  with  his  pre- 
vious knowledge  of  the  history  of  the  Confederate  steamer,  the 
Georgia,  and  the  exercise  of  ordinary  intelligence  and  reflection, 
would  have  afforded  to  him  abundant  means  of  knowledfre  that 
the  vessel  in  question  was  the  Confederate  vessel.  Notwithstand- 
ing this  opinion  of  the  jury,  it  appears  to  me  that  we  should  be 
introducing  the  very  mischief  to  which  I  have  referred  if  we  were 
to  hold  that  a  party  proposing  an  msurance  was  under  no  obliga- 
tion to  communicate  a  material  fact  known  to  him,  but  unknown 
to  the  other  party,  on  the  ground  that  such  party  might  perad- 
venture,  by  an  effort  of  memory  and  of  reasoning  applied  to  the 
information  actually  communicated,  have  arrived  at  the  knowledge 
of  the  fact  so  material. 

Lord  Mansfield,  in  Carter  v.  Boehm,  3  Burr.  1909,  1910,  says: 
"  The  special  facts  upon  which  the  contingent  chance  is  to  be  com- 
puted lie  most  commonly  in  the  knowledge  of  the  insured  only ; 
the  underwriter  trusts  to  his  representation,  and  proceeds  upon 
confidence  that  he  does  not  keep  back  any  circumstance  in  his 
knowledge  to  mislead  the  underwriter  into  a  belief  that  the  cir- 
cumstance does  not  exist,  and  to  induce  him  to  estimate  the  risk 
as  if  it  did  not  exist.  The  keeping  back  such  circumstance  is  a 
fraud,  and,  therefore,  the  policy  is  void.  Although  the  suppression 
should  happen  through  mistake,  without  any  fraudulent  intention 
yet  still  the  underwriter  is  deceived,  and  the  policy  is  void,  because 
the  risk  run  is  really  different  from  the  risk  understood  and  in- 
tended to  be  run  at  the  time  of  the  agreement."  That  lies  at  the 
root  of  the  whole  matter.  Lord  Mansfield  then  goes  on  to  say : 
"  There  are  many  matters  as  to  which  the  insured  may  be  inno- 
cently silent:  he  need  not  mention  what  the  underwriter  knows, — 
scientia  utrinque  par  pares  contrahentes  facit.  An  underwriter 
cannot  insist  that  the  policy  is  void  because  the  insured 
[*  610]  did  not  *  tell  him  what  he  actually  knew;  what  way 
soever  he  came  to  the  knowledge.  The  insured  need  not 
mention  what  the  underwriter  ought  to  know ;  what  he  takes  upon 
himself  the  knowledge  of;  or  what  he  waives  being  informed  of." 
Then  Lord  Mansfield  goes  on  to  illustrate  that  doctrine  by  refer- 
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ring  to  a  variety  of  matters  which  lie  equally  within  the  knowledge 
of  both  parties ;  everything  else  the  assured  must  communicate. 
It  is  not  enough  that  the  underwriter  be  furnished  with  materials 
from  which,  by  a  course  of  reasoning  and  an  effort  of  memory, 
he  may  be  induced  to  suspect  that  the  vessel  is  a  dangerous  risk. 
The  matter  must  not  be  left  to  speculation  or  peradventure.  So 
far  as  I  know,  the  judgment  of  Lord  Manseield  has  never  been 
qualified  or  questioned.  The  only  part  of  it  upon  which  any 
doubt  has  been  raised  is,  as  to  the  admissibility  in  evidence  of 
the  opinions  of  brokers,  who  are  in  the  habit  of  negotiating  policies 
of  insurance,  as  to  the  materiality  of  facts  not  communicated.^ 
That  judgment  rests  on  a  sound  principle,  and  has  always  been 
considered  as  laying  down  the  true  rules  which  govern  the  law  of 
insurance. 

I  concur  in  the  conclusion  at  which  the  Lord  Chief  Justice  has 

ft 

arrived ;  and  I  say  that  if  we  were  to  enter  a  verdict  for  the  plain- 
tiff we  should  be  giving  countenance  to  the  substitution  of  doubtful 
equivalents  in  lieu  of  actual  and  plain  communications,  and  this 
we  ought  to  discourage  to  the  utmost  of  our  power. 

Shee,  J.  I  am  of  the  same  opinion.  The  principle  on  wiiich 
the  law  of  concealment,  as  it  relates  to  marine  insurances,  rests,  is, 
that  in  bargaining  for  an  insurance,  the  person  proposing  the  insur- 
ance should  take  care  that  the  underwriter  is  as  well  informed 
as  he  himself  is  of  all  those  circumstances  wdiich  would  increase 
the  risk  which  he  offers  to  the  underwriter.  He  is  not  bound  to 
communicate  things  which  are  well  known  to  both  ;  he  is  not 
bound  to  communicate  facts  or  circumstances  which  are  witliin 
the  ordinary  professional  knowledge  of  an  underwriter ;  he  is  not 
bound  to  communicate  facts  relating  to  the  general  course  of 
a  particular  trade ;  because  all  these  things  are  supposed  to  be 
within  the  knowledge  of  the  person  carrying  on  the  business  of 
insurance,  and  which,  therefore,  it  is  not  necessary  ior 
him  to  be  *  specially  informed  of.  But  the  person  pro-  [*6I1] 
posing  the  insurance  is  bound  to  communicate  to  the 
person  whom  he  asks  to  undertake  the  insurance  everything 
within  his  knowledge  which  is  of  a  nature  to  increase  the  risk 
which  tlie  underwriter  is  asked  to  undertake. 

In  this  case  there  was  a  fact  especially  within  the  knowledge 
of  plaintiff,  viz.,  that  this  vessel  had  been  a  Confederate  cruiser. 
1  See  the  notes  to  Carter  v.  Buelun,  1  Sm.  L.  C.  Ith  ed.  4:22. 
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The  plaintiff  did  not  know  tliat  that  fact  was  of  a  nature  to  in- 
crease the  risk.  It  was,  however,  of  a  nature  to  increase  the  risk, 
because  the  vessel  was,  from  having  been  a  Confederate  cruiser, 
liable  to  seizure  by  the  government  of  the  United  States.  That 
was  a  fact  material  to  the  risk  which  the  person  proposing  the 
insurance  knew,  and  which  the  person  to  whom  the  insurance  was 
proposed  did  not  know.  The  parties,  therefore,  while  they  were 
considering  what  one  would  be  willing  to  give  for  the  protection 
which  he  desired,  and  what  the  other  would  be  willing  to  take  for 
giving  him  that  protection,  were  not  upon  equal  terms ;  they  had 
not  an  equal  amount  of  knowledge ;  and  the  reason  that  they  had 
not  an  equal  amount  of  knowledge  was,  that  tlie  plaintiff  kept  back 
a  material  fact  which  he  well  knew. 

It  was  argued  by  the  plaintiff's  counsel,  that  it  is  enough  if  the 
person  to  whom  the  insurance  was  proposed  had  the  means  of 
knowing  the  material  fact.  No  authority  was  cited  for  that  prop- 
osition. No  doubt  there  are  cases  in  which  it  has  been  held, 
where  the  underwriter  has  the  means,  by  merely  looking  at  lists 
which  are  hung  up  in  the  room  where  the  insurance  is  effected,  of 
ascertaining  a  particular  fact,  it  is  not  necessary  that  it  should  be 
communicated.  In  Friere.  v.  Woodhouse,  Holt,  N.  P.  572  ;  17  K.  R. 
679,  it  was  ruled  that  information  contained  in  Lloyd's  lists  need 
not  be  communicated  to  the  underwriter,  as  by  fair  inquiry  and 
due  diligence  in  his  business  he  could  have  ascertained  tlie  facts 
they  contained.  But  the  facts  of  the  present  case  are  very  dif- 
ferent. The  underwriter  had  no  means  of  presently  knowing  the 
fact  not  communicated  to  him ;  he  might  by  possibility,  if  he  had 
instituted  inquiries,  have  found  it  out ;  but  that  he  is  not  obliged 
to  do.     The  person  who  proposed  the  insurance  knew  the  fact,  and 

it  was  a  fact  material  to  the  estimate  of  the  risk,  and  he 
[*612]    ought  to  have  communicated  it.     *  For  these  reasons  it 

appears  to  me  that  the  plaintiff  was  guilty  of  concealment, 
and  the  verdict  ought  not  to  be  disturbed.  Bute  discharged. 

ENGLISH   NOTES. 

The  same  principle  is  followed  in  lonides  v.  Pender  (1874),  L.  R., 
9  Q.  B.  537,  43  L.  J.  Q.  B.  227,  30  L.  T.  547,  22  W.  R.  884;  London 
Assurance  Co.  v.  Mansell  (1879),  11  Ch.  D.  363,  48  L.  J.  Ch.  381,  41 
L.  T.  225,  27  W.  R.  444;  and  Blackburn  v.  Vigors  (1887),  12  App.  Cas. 
531,  57  L.  J.  Q.  B.  114,  57  L.  T.  730,  36  W.  R.  449. 
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AMERICAN  NOTES. 

The  doctrine  of  the  principal  case  prevails  in  this  country,  as  to  all  sorts 
of  insurance.  In  McLanahan  v.  Universal  Ins.  Co.,  1  Peters  (U.  S.  Supr.  C't.), 
170,  it  is  said  :  "  The  contract  of  insurance  is  one  of  mutual  good  faith,  and 
the  principles  which  govern  it  are  those  of  enlightened  moral  policy.  The 
underwriter  must  be  presumed  to  act  upon  the  belief  that  the  party  procui-ing 
insurance  is  not,  at  the  time,  in  possession  of  any  fact  material  to  the  lisk, 
which  he  does  not  disclose."  Every  fact  is  material  which  if  communicated 
to  tlie  underwriter  would  influence  his  action ;  and  concealment  of  any  mate- 
rial fact,  although  only  through  accident,  inadvertence,  negligence,  or  mistake, 
will  avoid  the  policy.  Livimjslon  v.  Delafield,  1  Johnson  (New  York),  522; 
Ely  v.  Hallett,  2  Caines  (New  York),  57  ;  Oliver  v.  Greene,  3  Massachusetts, 
13-3  ;  o  Am.  Dec.  96  ;  Howell  v.  Cincinnati  Ins.  Co.,  7  Ohio,  398  ;  Burritt  v. 
Saratoga  Ins.  Co.,  5  Hill  (Xew  York),  188  ;  40  Am.  Dec.  315. 

The  false  representation  of  a  material  fact,  however  innocent,  avoids  the 
policy.  Daniels  v.  Ins.  Co.,  12  Cushing  (Mass.),  416;  59  Am.  Dec.  192; 
Hartford  Ins.  Co.  v.  llarmer,  2  Ohio  St.  4.52;  59  Am.  Dec.  684;  North  Am. 
Ins.  Co.  V.  Throop,  22  iNIichigan,  146  ;  7  Am.  Rep.  638 ;  Smith  v.  Niagara  F. 
Ins.  Co.,  60  Vermont,  682  ;  6  Am.  St.  Rep.  144  ;  Stevens  v.  Queen  Ins.  Co.,  81 
Wisconsin,  335 ;  29  Am.  St.  Rep.  905. 

The  American  decisions  apply  this  doctrine,  both  as  to  concealment  and 
representations,  to  life  insurance.  Campbell  v.  Insurance  Co.,  98  Massachu- 
setts, 391  ;  Harlwell  v  Ins.  Co.,  33  La.  Ann.  1353  ;  39  Am.  Rep.  294  ;  Clemans 
V.  Supreme  Assembly,  8fc.,  131  New  York,  485  ;  16  Lawyers'  Rep.  Annotated, 
3;'). 

But  where  the  policy  is  issued  upon  a  written  application,  furnislied  by 
the  company,  with  questions  and  answers,  an  innocent  failure  to  communicate 
any  facts,  or  innocent  failure  to  disclose  facts  not  inquired  about,  will  not 
avoid  the  policy.  Browning  v.  Home  Ins.  Co.,  71  New  York,  .508  ;  Dennison  v. 
Ins.  Co.,  20  Maine,  125;  37  Am.  Dec.  42  ;  Washington  Mills  M.  Co.  v.  Wey- 
mouth Ins.  Co.,  135  Massachusetts,  505;  Clark  v.  Mannf.  Ins.  Co.,  8  Howard 
(U.  S.  Supr.  Ct.),  249  ;  Nat.  Bank  v.  Union  Ins.  Co.,  88  California,  497:  22 
Am.  St.  Rep.  324 ;  Blackstone  v.  Standard,  ^c.  Ins.  Co.,  74  ]\Iichigan,  592  ; 
3  Lawyers'  Rep.  Annotated,  486. 

Where  however  the  answers  given  by  the  insured  to  questions  in  the  appli- 
cation, are  therein  and  by  the  policy  declared  to  be  warranties,  and  are  mis- 
taken, the  insured  is  bound  by  them,  without  regard  to  thoir  materiality  or 
his  innocence.  Cobb  v.  Covenant,  Sec.  Assoc,  153  Massachusotts,  176;  10  Law- 
yers' Rep.  Annotated,  666.  This  is  the  general  doctrine  of  warranty  in  such 
cases. 

The  principal  case  is  cited  by  May  on  Insurance,  §  207,  and  by  Wood  oa 
Fire  Insurance,  p.  388,  and  fortified  by  many  examples. 
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No.  76.  — HUGUENIN    v.    BASELEY. 

(1807.) 

No.  77.  — LYON   v.   HOME. 

(1867.) 
RULE. 

Where  a  relation  is  constituted  between  two  persons 
such  that  one  of  them  has  obtained  an  ascendancy  over 
the  mind  of  the  other,  and  the  latter  is  accustomed  to  rely 
and  act  upon  his  advice  ;  the  former  is  not  entitled  to  use 
the  influence  so  obtained  to  his  own  advantage.  And  if  he 
does  so  use  it,  the  contract  or  transaction  so  entered  into 
may  be  rescinded  or  avoided  by  the  other  party.  And  for 
the  purpose  of  estimating  the  undue  influence,  the  "  pro- 
fessor "  of  a  foolish  superstition  may  take  equal  rank  with 
a  respectable  clergyman  or  physician. 

Huguenin  v.  Baseley. 

14  Ves.  273-301  (s.  c.  9  R.  R.  276.) 

Undue  Influence.  —  Voluntary  Settlement  on.  a  Clergyman. 

[273]  Voluntary  settlement  by  a  widow  upon  a  clergyman  and  his  family 
set  aside ;  as  obtained  by  undue  influence  and  abused  confidence  in  the 
defendant,  as  an  agent  undertaking  the  management  of  her  affairs ;  upon  the 
principles  of  public  policy  and  utility  applicable  to  the  relation  of  guardian  and 
ward,  &c. 

The  object  of  the  bill  in  this  cause  was  to  set  aside  a  conveyance 
made  by  the  plaintiff,  Mrs.  Huguenin,  previously  to  her  marriage 
with  the  other  plaintiff,  her  second  husband,  as  having  been  im- 
properly and  fraudulently  obtained.  The  following  are  the  prin- 
cipal circumstances,  established  by  evidence  and  admission,  under 
which  this  relief  was  sought. 

In  1803  ]\frs.  Huguenin,  then  Mrs.  Hill,  appeared  to  be  entitled 
in  fee  simple  to  the  manors  of  Cleydon  and  Hampton  Gay,  and  other 
estates,  in  Oxfordshire,  under  the  ultimate  limitation  of  the  reversion 
by  a  will,  dated  in  1768,  to  her  father,  Eichard  Hindes,  who  had  gone 
to  Jamaica,  where  he  acquired  considerable  property,  real  and  per- 
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sonal,  which  upon  his  death  also  descended  to  her.  After  some 
correspondence  with  their  solicitors  in  England,  she,  in  September, 
1803,  returned  with  her  husband  from  Jamaica.  He  died  in  Oc- 
tober, 1803  ;  and  in  November  she,  being  then  about  the  age  of  40, 
first  became  acquainted  with  the  defendant,  Thomas  Baseley,  a 
clergyman,  who  was  also  connected  with  the  family  of  Hindes,  and 
had  with  other  persons  upon  the  death  of  the  testator,  in 
1798,  instituted  a  suit  claiming  as  heirs-at-law  *  of  Eichard  [*274] 
Hindes ;  in  which  cause  an  inquiry,  directed  by  the  Lord 
Chancellor,  produced  the  title  of  Mrs.  Huguenin,  as  the  only  child 
of  Richard  Hindes. 

The  bill  stated  that  the  defendant  Baseley,  with  a  view  of  get- 
ting the  control  and  management  of  the  said  estates,  and  of  2ettin<>- 
them  ultimately  settled  upon  himself,  procured  an  introduction  to 
Mrs.  Huguenin,  and,  having  by  various  means  ingratiated  himself 
with  her,  represented  that  her  solicitors  had  mismanaged  and 
neglected  her  property,  and  induced  her,  then  a  stranger,  having 
no  friends  or  relations  in  England,  and  being  quite  ignorant  of  the 
value  of  property,  to  withdraw  her  affairs  from  those  solicitors,  and 
to  place  them  in  the  hands  of  the  defendant,  who,  with  such  design, 
wrote  the  following  letter,  whicli  she,  by  his  inducement,  caused  to 
be  copied,  and  signed  and  sent  to  the  solicitors  :  — 

"  Sirs, — 

"Having  been  so  unfortunate  as  to  lose  the  best  of  husbands  and 
the  sincerest  friend  by  the  premature  death  of  Mr.  Hill,  I  feel  my- 
self, as  it  were,  left  in  that  unprotected  state  that  I  now  want  the 
assistance  of  some  friend  with  whom  I  can  advise  in  the  adjust- 
ment of  my  affairs,  and  who  will  kindly  interpose  in  seeing  tliat 
my  property  is  managed  to  the  best  advantage.  From  reflection  I 
have  the  greatest  reason  to  believe  that  Providence  has  raised  me 
up  a  friend,  and  that  friend  is  Mr.  Baseley,  who  will  take  upon  him 
the  trouble  of  bringing  all  my  affairs  into  such  a  plan  as  I  shall 
hereafter  be  enabled  to  conduct  them  with  facilicy  to  myself.  Im- 
pressed with  this  agreeable  idea,  I  beg  leave  to  inform  you  that  1 
commit  (subject  to  ray  own  inspection)  the  perfect  arrangement  of  my 
business  with  you  into  Mr.  Baseley's  hands,  and  hope  that 
you  will  prepare  without  any  delay  every  account  *thnt  [*  275] 
you  have  standing  against  me,  with  the  deeds,  &c.,  of  the 
estate  at  Hampton.  As  1  wish  to  lenve  London  at  l-ndy  Day  ne.xt, 
I   must   desire  that   no  delay  on   your  part  will  take  place.     Mr. 
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Baseley  will  be  ready  to  meet  you  on  the  Ijusiness  whenever  you 
will  appoint  a  day.     With  this  determination  1  remain,  &c., 

"Ann  Hill." 

The  deeds  were  accordingly  delivered  to  Baseley,  and  were  de- 
posited by  him  with  his  solicitor.  The  bill  farther  represented 
that  the  defendant  artfully  dissuaded  the  plaintift'  from  residing  in 
the  house  at  Hampton  Gay,  and  letting  the  estate,  as  she  had  pro- 
posed, and  recommended  to  her  a  surveyor,  who  gave  a  very  un- 
favourable account  of  the  situation  of  the  estate  ;  and  the  defendant, 
Baseley,  soon  afterwards  ofiered  her  £400  a  year  for  a  lease  of  the 
whole,  clear  of  all  expenses,  and  keeping  the  premises  in  repair, 
representing  £420  a  year  as  the  utmost  value,  which  was  confirmed 
by  his  solicitor ;  that  she  executed  the  deeds  under  the  persuasion 
of  the  solicitor  that  they  were  her  will,  and  the  lease  to  Baseley  ;  and 
that  she  had  no  intention  to  give  away  or  settle  her  estate,  &c. 

By  the  deed,  dated  the  5th  of  May,  1804,  which  was  the  subject 
of  the  bill,  the  plaintiff,  Mrs.  Huguenin,  in  consideration  of  10s., 
conveyed  the  Hampton  Gay  estates  to  a  trustee,  his  heirs,  and 
assigns,  to  the  use  that  she  and  her  assigns  might,  during  her  life, 
receive  out  of  the  said  manor,  iltc,  an  annuity  of  £400,  secured  by 
a  trust  term  of  500  years,  and,  subject  thereto,  to  the  use  of  the 
defendant,  Baseley,  for  life,  without  impeachment  of  waste ;  with 
remainders  to  trustees  to  preserve  contingent  remainders,  to  his 
wife  for  life,  to  their  children,  born  or  to  be  born,  in  tail,  with  cross- 
remainders,  and  the  ultimate  remainder  to  Mrs.  Huguenin. 
[*276]  The  value  *  of  that  estate  was  rather  more  than  £400  per 
aniium. 

The  defendant,  Thomas  Baseley,  by  his  answer,  represented  that 
from  the  time  of  his  first  acquaintance  with  the  plaintiff  a  great 
intimacy  took  place,  and  she  expressed  a  great  affection  for  him 
and  his  family ;  that  she  complained  of  the  conduct  of  her  solici- 
tors, declaring  her  intention  of  taking  the  management  of  her  affairs 
from  them ;  and  upon  her  application  he  recommended  to  her  his 
solicitor  and  a  surveyor,  and  she  intimated  to  the  defendant  her 
intention  of  settling  her  estates  on  him  and  his  family,  and  re- 
quested him  to  write  to  her  solicitors,  to  acquaint  them  that  she 
.should  take  her  affairs  out  of  their  hands  ;  and  the  defendant  at  her 
request  did,  in  her  presence  and  with  her  sanction,  and  according 
to  her  directions,  write  the  form  of  a  letter  for  that  purpose,  which 
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the  plaintiff,  as  he  believes,  copied,  and  sent  to  her  solicitors  ;  but 
the  defendant  positively  denies  that  such  letter  was  written  at  his 
instigation,  or  by  his  desire  ;  on  the  contrary,  he  wrote  the  same  at 
the  pressing  desire  of  the  plaintiff;  and,  though  the  language  of 
the  letter  was  the  defendant's,  yet  the  substance  was  in  fact  dic- 
tated by  her.  In  another  part  of  the  answer  the  defendant  denied 
that  he  induced  her  to  send  that  letter,  stating  his  belief  that  it 
was  written  by  him,  but  that  it  was  so  written  at  the  particular 
instance  and  request  of  the  plaintiff',  who  desired  him  to  draw  up 
such  letter,  as  before  mentioned  ;  and  he  believes  he  did  upon  that 
occasion  state  to  the  plaintiff  that,  if  it  was  her  wish  to  discharge 
her  solicitors,  such  letter  ought  to  be  in  her  own  handwriting,  as 
it  would  not  be  so  proper  for  it  to  appear  in  his  handwriting,  and 
the  plaintiff  did  copy  such  letter. 

*  The  answer  further  stated  that  the  plaintiff  frequently  [*  277] 
expressed  to  the  defendant  a  wish  to  settle  her  affairs,  and 
make  a  disposition  of  her  property,  inquiring  whether  the  defend- 
ant was  related  to  her, and  who  was  her  heir-at-law;  and  being  in- 
formed, expressed  a  great  dislike  to  that  family  ;  and  after  various 
conversations  she  repeated  her  determination  to  settle  the  Hampton 
Gay  estate  on  the  defendant  and  his  family ;  and,  in  March,  1S04, 
without  any  persuasion,  suggestion,  or  influence,  she  gave  instruc- 
tions accordingly ;  and  the  defendant  understood  her  intention  to 
settle  the  estate  so  as  to  reserve  to  herself  a  rent-charge  for  her 
life  about  equal  to  the  reasonable  rent;  and  that  it  was  her  wi^^h 
tliat  the  defendant  should  go  and  reside  there  immediately  with 
his  family,  so  that  the  mansion-house  might  be  kept  u]),  diMdaring 
that  siie  would  never  reside  there  on  account  of  the  trouhL^  of 
repairing,  &c. ;  and  the  defendant  denied  all  the  charges  of  fraud, 
influence,  &c. 

The  answer  of  the  attorney  who  prepared  the  deed,  stated  thiit, 
when  instructed  by  her  to  prepare  the  settlement,  he  recommended 
to  her  to  make  a  will,  which  might  be  revoked  or  altered  ;  when 
she  replied  that  she  would  not  do  it  by  will  on  that  account,  as,  if 
she  should  alter  her  situation,  she  intended  it  should  not  affect  tlif 
settlement  of  her  property.  The  defendant,  according  to  tlie  vobm- 
tary  instructions  of  the  plaintiff,  prepared  two  deeds  of  settlement  ; 
viz.,  that  of  the  5th  of  May,  1804,  as  to  the  Hampton  Oay  estate, 
in  the  bill  mentioned,  and  the  other,  dated  the  21st  of  June,  1804, 
relating  to  all  her  other  estates  and  }iroperty.     In  the  former  deed 
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blanks  were  left  for  the  plaintiff's  rent-charge  and  the  names  of  the 
trustees ;  and  she  made  alterations  as  to  the  uses  among  Baseley's 
children,  and  as  to  the  ultimate  limitation,  which  originally  was 
to  Baseley  in  fee.  That  deed  was  settled,  and  the  other 
[*  278]  prepared,  by  *  counsel,  and  they  were  voluntarily  and  delib- 
erately executed,  and  the  blanks' filled  up  by  her  direction. 

This  answer  farther  stated  that  in  the  deed  of  the  21st  of  June, 
1804,  the  defendant  Thomas  Baseley,  and  this  defendant  and  Wil- 
liam Sleet,  of  Jamaica,  were  named  trustees ;  and  the  estates  and 
property  therein  comprised  were  conveyed  and  assigned  upon  trust 
during  the  life  of  the  plaintiff,  Ann  Huguenin,  to  convey,  &c.,  ac- 
cording to  her  appointment,  and  to  her  separate  use,  notwithstand- 
ing coverture  ;  and,  after  her  decease,  for  any  future  husband 
surviving  her  for  his  life,  with  remainder  to  her  children  by  any 
such  marriage,  as  tenants  in  common  in  tail,  with  cross  remain- 
ders ;  remainder  to  her  mother  and  William  James  Clarke,  and 
the  survivor,  and  to  the  children  of  Clarke ;  with  remainder 
to  Thomas  Baseley  and  the  two  other  persons  named  as  triistees 
as  tenants  in  common;  and  X5,000  was  settled  on  Mary  Ann 
Elliot,  and  she  was  directed  during  her  minority  to  be  brought  up 
by  Mrs.  Baseley,  who  was  to  receive  the  interest  of  her  fortune ; 
^2,000  on  Elizabeth  Eleanor  Clarke  ;  XlOO  a  year  on  Mrs.  Hindes  ; 
£200  a  year  on  William  James  Clarke  ;  and  by  that  deed  are  settled 
several  estates  in  Jamaica,  with  the  stock,  several  sums  of  money 
due  from  different  persons ;  a  leasehold  estate  in  Middlesex,  the 
manor  of  CTeydon  in  the  coimty  of  Oxford,  and  all  the  estates  real 
and  personal  then  late  the  property  of  Thomas  Hindes,  not  before 
conveyed  and  settled  by  the  plaintiff,  and  other  estates  real  and 
personal  stated  to  be  mentioned  in  the  schedules. 

This  answer  also  denied  all  the  charges  of  fraud,  misrepresenta- 
tion, &c. 
[*  279 J       Sir  Samuel  Eomilly,  Mr.  HoUist,  and  Mr.  Trower  for  the 
plaintiffs. 

The  authorities  against  permitting  a  transaction  of  bounty  to 
take  effect  between  persons  standing  in  certain  relations  are  numer- 
ous. Among  those  relations  that  of  guardian  and  ward  is  not  for 
this  purpose  confined  to  persons  so  related  in  a  strict  sense ;  as 
under  an  appointment  of  guardian  by  will,  or  by  the  order  of  this 
Court :  but  the  rule  includes  any  person  placing  himself  in  that 
situation.     Hylton  v.  Hylton,  2  Yes.  Sen.  547 ;   Piersc  v.  Waring, 
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cited  1  Ves.  Sen.  38 ;  2  Ves.  Sen.  548 ;  ^  Griffin  v.  De  Veiulle,  3 
Woodd.  Append.  16 ;  1  Bac.  Ab.  edit,  by  GwiUim,  109 ;  3  P.  Will. 
131,  Mr.  Cox's  note  ;  Hatch  v.  Hatch,  9  Ves.  292,  7  E.  E.  195  ;  Proof 
V.  Hiiies,  For.  Ill ;  Dixon  v.  Olmius,  1  Cox,  414,  1  Ves.  Jun.  153  [and 
S3e  9  E.  E.  286,  n.].  Wright  v.  Proud,  13  Ves.  136  ;2  Newman  v. 
Pdijne,  2  Ves.  Jun.  199  ;  see  the  note,  204.  The  last  of  these  cases 
is  perhaps  the  most  applicable  to  this :  one  person  undertaking  to 
manage  the  affairs  of  another.  Such  a  transaction  as  this,  between 
persons  so  connected,  cannot  upon  principles  of  public  policy,  or, 
as  Lord  Hard wicke  expresses  it,  public  utility,  be  permitted. 

The  law  of  other  countries,  however,  affords  authorities  more 
precisely  applying  to  the  circumstances  of  this  case.  According  to 
Pothier,  Traitd  des  Donations  entre  Vifs,  s.  1,  by  the  ancient 
law  of  France  the  same  doctrine  that  by  our  law  prevails  as 
between  guardian  and  ward,  is  applied  to  an  administrateur,  a 
person  managing  the  affairs  of  another,  who  cannot 
*take  a  bounty  either  for  himself  or  his  children ;  what  is  [*  280] 
given  to  the  children  being,  with  reference  to  natural  affec- 
tion, considered  as  given  to  the  parent ;  and  this,  by  a  singular 
concurrence  with  Lord  Hard  wicke,  is  expressed  to  be  upon  the 
ground  of  public  utility.  This  case,  however,  goes  beyond  that. 
This  is  an  instance  of  a  very  peculiar  species  of  influence,  gained 
over  the  mind  of  this  lady  by  no  common  means  ;  appearing  by  the 
letter  written  or  dictated  by  the  defendant  for  Mrs.  Huguenin  to 
copy,  in  terms  which  he  cannot  be  supposed  to  use  in  the  light 
and  profane  way  that  too  frequently  occurs.  The  English  courts 
of  justice  do  not  afford  an  instance  of  influence  acquired  by  such 
means  ;  but  in  foreign  Courts  such  instances  have  occurred. 
According  to  Pothier  it  has  been  decided,  upon  the  same  principles 
of  public  utility,  that  a  confessor,  or  director  of  the  conscience,  a 
person  to  whom  another  trusted  his  spiritual  concerns  in  matters  of 
religion,  cannot  take  any  l)ounty  from  the  person  to  whom  he  acts 
in  ihit  character ;  and  the  apprehension  of  the  em]u're  which  these 
persons  obtain,  was  carried  so  far  that  a  gift  to  the  Order  of  which 
they  were  members  was  not  allowed  to  have  effect. 

Mr.  Eichards,  Mr.  Fonblnn(iue,  Mr.  Hart,  Mr.  Martin,  Mr.  Leach, 
and  Mr.  Wetherell  for  the  defendant. 

1  Stated  from  the  Register's    Book    in  Fraud  and  Confirmation  generally,  Crowe 

Mr     Cox's    note,   1    P.  Will.  118,  to    the  v.   Ballard,  1  Ves.  Jun.  215,  2  Cox,  2.5.3, 

Ti'tke  nf  IlnmHtnn  \.  Lord  Mnhui).  1    M.  R.   122,  and   see    note    1    Ves.  Jun. 

-  See  the  note,  13  Ves.  p.  1.37  ;  and  n|)on  p.  221. 
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The  conduct  of  persons  who  place  themselves  in  situations  of 
confidence,  must  be  examined  with  the  most  scrupulous  attention  ; 
but  there  is  no  rule  that  creates  a  disability  to  take  a  bounty  under 
these  circumstances.  The  result  of  the  authorities  is,  that  the 
transaction  must  be  fairly  sifted ;  but  a  voluntary  deed,  free  from 
any  imputation  of  surprise,  undue  influence,  spontaneously  executed 
by  a  person  with  her  eyes  open,  cannot  be  set  aside  in  a 
Court  of  Equity.  In  Villers  v.  Beanmont,  1  Yern.  100, 
[*  281]  the  *  principle  that  has  constituted  the  rule  ever  since,  is 
laid  down  by  Lord  Nottingham  :  that  if  a  man  will 
improvidently  bind  himself  up  by  a  voluntary  deed,  and  not  reserve 
a  liberty  to  himself  by  a  power  of  revocation,  this  Court  will  not 
loose  the  fetters  he  hath  put  upon  himself,  but  he  must  lie  down 
under  his  own  folly  ;  for,  if  you  would  relieve  in  such  a  case,  you 
must  consequently  establi.sh  this  proposition,  —  that  a  man  can 
make  no  voluntary  disposition  of  his  estate  but  by  his  will,  which 

would  be  absurd. 
[282]  In  the  case  of  Wright  v.  Proud,  13  Yes.  1.36,  the  transac- 

tion was  set  aside,  as  the  party  had  lieen  deceived  and 
practised  upon  ;  not  exercising  a  fair,  unbiassed  purpose  of  bounty.- 
The  authority  cited  from  the  French  law  is  not  supported  by  the 
civil  law,  which,  prohibiting  donations  intc)-  vivos,  on  the  ground  of 
relation,  does  not  go  beyond  that  of  husband  and  wife;  but  Pothier, 
Traits  des  Donations  entre  Yifs,  s.  1,  goes  much  farther  than  the 
case  of  the  administrateur,  —  to  a  physician,  a  surgeon,  a  confessor, 
every  one  who  may  have  influence,  —  and  extends  it  even  to  wills- 
The  rule  thus  extended  can  stand  only  upon  the  principle  of  the 
civil  law  by  which  an  act  of  improvidence  even  may  be  restrained 
by  the  judge.  In  this  country  a  man  has  the  absolute  dominion 
over  his  property,  and  may  give  it  away  in  any  manner  he  tliinks 
proper.  Then,  to  whom  is  bounty  usually  distributed,  —  to  strangers, 
to  persons  in  whom  no  confidence  is  placed  ?  It  is  the  natural 
effect  of  habits  of  intimate  connection  and  friendship.  It  is  not 
unusual  for  a  gentleman  at  a  certain  age  to  remunerate  his  tutor  by 
a  gift,  who  has  never  been  deemed  incapable  of  taking  in  that  way ; 
yet  that  would  be  within  the  restriction  of  the  French  Ordinance, 
which,  singular  and  severe  as  it  is,  does  not  go  the  length  of  pro- 
hibiting a  present  to  the  minister  of  a  parish  or  chapel  attended  by 
the  donor. 

Admitting,  what   is   not  clear  upon  the  authorities,  that  the 
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relation  of  guardian  and  ward  creates  an  absolute  *  disability  [*283] 
in  the  former,  precluding  gift  by  the  latter,  without  dis- 
tinction between  an  act  the  result  of  abused  confidence  under  an 
impulse  preventing  the  free  exercise  of  judgment,  and  the  spon- 
taneous bounty  springing  from  affection  of  a  person  emancipated 
from  control,  all  accounts  settled  ;  admitting  also,  according  to 
Griffin  v.  De  Vemlle,  3  Woodd.  Append.  16 ;  1  Bac.  Ab.,  edition  by 
Gwillim,  109  ;  3  P.  Will.  131,  Mr.  Cox's  note,  that  the  restriction 
applies  to  any  person  assuming  the  office  and  functions  of  a 
guardian,  though  not  legally  so  constituted,  is  there  any  case  upon 
the  relation  of  guardian  and  ward,  in  which  youth  and  inexperience 
on  one  side  were  not  ingredients  ?  Was  that  character  ever  applied 
to  a  confidential  intercourse  between  persons  of  advanced  life  and 
equal  age  ?  In  those  circumstances  their  intercourse  was  merely 
that  of  mutual  kindness  and  reciprocal  esteem.  The  defendant 
undertook  no  office.  ,He  never  assumed  the  functions  of  her 
attorney  :  a  relation  involving  necessary  confidence  on  one  side  and 
prol)able  influence  upon  the  other,  calling  for  application  of  the 
principle  of  public  policy ;  but  in  the  capacity  of  attorney  another 
person  was  employed  by  the  plaintiff,  —  her  own  attorney,  who 
prepared  the  deed  from  her  instructions,  without  any  direction  or 
interference  of  the  defendant.  She  went  alone  to  the  attorney's 
office,  and  gave  her  own  instructions,  from  time  to  time  dictatins: 
alterations.  It  is  then  said,  the  defendant  was  her  agent.  There 
is  no  authority  that  a  mere  agent,  generally  employed  in  receiving 
rents,  &c.,  is  not  capable  of  receiving  a  gift  ;  and  the  case  of 
Gartside  v.  Isherwood,  1  Bro.  C.  C.  558,  where  tlie  leases  were  set 
aside  expressly  on  the  ground  of  fraud,  disproves  it.  The  principle 
of  public  policy  has  no  reference  to  that  mere  naked  relation. 
Sir  Samuel  *  Eomilly,  in  reply,  cited  the  judgment  of 
Lord  Chief  Justice  WiLMOT  in  Bridgeman  v.  Green,  2  Ves.  [286] 
S.ni.  627  ;  Wilm.  58.  There  was  in  that  case  mucli  evidence 
that  tlie  person  was  perfectly  aware  of  what  he  was  doing,  and 
'had  repeatedly  confirmed  it.  Upon  that  Lord  Chief  Justice  WlL- 
M  )t's  observation  is,  that  it  only  tends  to  show  more  clearly  the 
deep-rooted  influence  obtained  over  him  (Wilm.  70).  "In  oases  of 
forgery,  instructions  under  the  hand  of  the  persons  whose  deed  or 
will  is  supposed  to  be  forged,  to  the  same  effect  as  the  deed  or  will, 
are  very  material  ;  but  in  cases  of  undue  influence  and 
imposition  they  prove  nothing,  for  *  the  same  power  which    [*  287] 
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produces  one  produces  the  other ;  and  therefore,  instead  of  removing 
such  an  imputation,  it  is  rather  an  additional  evidence  of  it." 

Having  before  (Wilm.  60,  61)  mentioned  the  distinction  of  the 
Eoman  Law  between  liberality  and  profusion,  he  says  our  laws 
strike  no  such  boundary  :  "  Stat  pro  ratione  voluntas,  is  the  law 
with  us ; "  and  this  Court  never  did,  nor  ever  will,  annul  donations 
merely  as  being  unprovident,  and  such  as  a  wise  man  would  not 
have  made,  or  a  man  of  very  nice  honour  have  accepted ;  nor  will 
this  Court  measure  the  degrees  of  understanding,  and  say  that  a 
weak  man,  provided  he  is  out  of  the  reach  of  a  commission,  may 
not  give  as  well  as  a  wise  man.  But  though  this  Court  disclaims 
any  such  jurisdiction,  yet,  where  a  gift  is  immoderate,  bears  no  pro- 
portion to  the  circumstances  of  the  giver,  where  no  reason  appears, 
or  the  reason  given  is  falsified,  and  the  giver  is  a  weak  man,  liable 
to  be  imposed  upon,  this  Court  will  look  upon  such  a  gift  with  a 
very  jealous  eye,  and  very  strictly  examine  the  conduct  of  the  per- 
sons in  whose  favour  it  is  made;  and  if  it  sees  that  any  arts  or 
stratagems  or  any  undue  means  have  been  used,  if  it  sees  the  least 
speck  of  imposition  at  the  bottom,  or  that  the  donor  is  in  such  a 
situation  with  respect  to  the  donee  as  may  naturally  give  an  undue 
influence  over  him,  if  there  be  the  least  scintilla  of  fraud,  this  Court 
will  and  ought  to  interpose;  and  by  the  exertion  of  such  a  jurisdic- 
tion they  are  so  far  from  infringing  tlie  right  of  alienation,  which 
is  the  inseparable  incident  of  property,  that  they  act  upon  the 
principle  of  securing  the  full,  ample,  and  uninfluenced  enjoyment 
of  it. 

The  ground,  as  between  guardian  and  ward,  is  put  upon  the 

[*  288]  danger  either  of  inducing  guardians  to  flatter  *  the  passions 

of  their  wards,  or  of  the  improper  exercise  of  their  authority  ; 

as  the  relation  of  husband  and  wife  is  guarded  from  the  effects  both 

of  indulgence  and  severity. 

If  this  reasoning  has  any  weight,  does  not  the  principle  apply 
with  infinitely  greater  force  to  the  present  case  ?  Though  no  direct 
authority  is  produced,  your  Lordship,  dispensing  justice  by  the 
same  rule  as-  your  predecessors,  upon  such  a  subject  not  confined 
within  the  narrow  limits  of  precedent,  will,  as  a  new  relation  ap- 
pears, look  into  the  principles  that  govern  the  human  heart,  and 
decide  in  a  case,  far  the  strongest  that  has  yet  occurred,  upon  this 
ground  alone,  from  its  infinite  importance  to  the  comm^^nity. 

The  Lord  Chancellor  (Lord  Eldon). 
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With  regard  to  the  interests  of  the  wife  and  children  of  the  de- 
fendant, there  was  no  personal  interference  upon  tlieir  part 
in  the  transactions  tliat  have  produced  this  *  suit.  If  there-  [*  289] 
fore  their  estates  are  to  be  taken  from  them,  that  relief  must 
he  given  with  reference  to  the  conduct  of  other  persons  ;  and  I 
should  regret  that  any  doubt  could  be  entertained,  whether  it  is 
not  competent  to  a  Court  of  equity  to  take  away  from  third  persons 
the  benefits  which  they  have  derived  from  the  fraud,  imposition, 
or  undue  influence  of  others.  The  case  of  Bridgman  v.  Green,  2 
Ves.  Sen.  627,  Wilm.  58,  is  an  express  authority  that  it  is  within 
the  reach  of  the  principle  of  this  Court  to  declare  that  interests 
so  gained  by  third  persons  cannot  possibly  be  held  by  them ;  and 
Lord  Hardwicke  observes  justly,  that,  if  a  person  could  get  out 
of  the  reach  of  the  doctrine  and  principle  of  this  Court  by  giving 
interests  to  third  persons,  instead  of  reserving  them  to  himself,  it 
would  be  almost  impossible  ever  to  reach  a  case  of  fraud.  In  that 
instance  therefore  the  interest  of  the  son  was  considered  as  capalile 
of  being  altected  by  the  decree  as  the  interest  of  the  father.  The 
case  afterwards  came  before  the  Lords  Commissioners  ;  and  Lord 
Chief  Justice  Wilmot  expresses  himself  thus  (Wilm.  64)  :  — 

"  There  is  no  pretence  that  Green's  brother,  or  his  wife,  was  party 
to  any  imposition,  or  had  any  due  or  undue  influence  over  the 
plaintiff:  but  does  it  follow  from  thence,  that  they  must  keep  the 
money  ?  No  :  whoever  receives  it  must  take  it  tainted  and  infecit^d 
with  the  undue  influence  and  imposition  of  the  person  procuring 
the  gift ;  his  partitioning  and  cantoning  it  out  amongst  his  relations 
and  friends  will  not  purify  the  gift,  and  protect  it  against  the 
equity  of  the  person  imposed  upon.  Let  the  hand  receiving  it  be 
ever  so  chaste,  yet,  if  it  comes  through  a  polluted  channel,  the  o1)li- 
gation  of  restitution  will  follow  it." 

*  This  was  also  the  doctrine  of  Lord  Thurlow  in  the  [*2!>i)] 
case  that  has  been  referred  to  {Lnitercl  v.  Lord  Wal- 
tham,  11  Ves.  638  ;  Diw7i  v.  Ohnms,  1  Cox,  414);  and,  though  it 
was  not  practically  acted  upon,  Lord  Thurlow  was  inclined  to 
carry  it  farther.  The  object  of  the  bill  in  that  case  was,  thiit  nu 
estate  should  be  enjoyed  as  if  a  recovery  had  been  suffered  ;  u]>on 
the  ground  that  Lutterel  had,  while  Lord  Walthaiu  was  upon  liis 
death-bed,  engaged  in  suffering  a  recovery,  prevented  it,  witli  tlie 
view  that  the  estate  sliould  devolve  upon  the  person  with  whom 
he   was   connected.     That  estate  was   by  the  law  vested   in    that 
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individual :  a  much  stronger  case  therefore  than  the  acquisition  of 
property  through  imposition.  Lord  Thuklow,  wliatever  might 
have  been  his  final  decision  upon  that  case,  had  no  doubt  that  it 
was  against  conscience  that  one  person  should  hold  a  benefit  which 
he  derived  through  the  fraud  of  another ;  and  I  have  reason  to 
know  that  his  Lordship  would  not  have  discussed  the  case  so 
much  at  large  if  it  had  been  no  more  than  that.  These  plaintiffs 
therefore,  if  entitled  to  relief  against  Baseley,  are  ecj^ually  entitled 
against  all  the  branches  of  his  family. 

Then,  as  to  persons  concerned  in  these  transactions,  I  agree  with 
the  argument,  that  it  is  not  upon  the  feelings  which  a  delicate  and 
honourable  man  must  experience,  hearing  these  instruments,  taken 
altogether,  as  I  think  myself  bound  to  take  them,  nor  upon  any 
notion  of  discretion  in  this  Court  to  prevent  a  voluntary  gift  by  a 
man  stripping  himself  entirely  of  his  property,  if  undue  influence 
is  not  imputed,  that  any  Judge,  sitting  here,  has  ever  thought  him- 
self at  liberty  to  interpose.  I  agree  farther,  that  the  relief  must 
proceed  upon  what  is  alleged  and  proved  by  the  persons  complain- 
ing ;  that  their  complaints  must  be  treated  as  effectual  or 
[*  291]  ineffectual  according  *to  what  they  have,  not  what  they 
could  have,  represented :  also,  as  to  the  defence  it  may 
frequently  happen  that  many  passages  may  have  taken  place  in  the 
course  of  the  transaction  that  are  not  brought  into  view  :  but  the  case 
must  be  dealt  with  as  it  is  alleged  and  proved.  I  have  therefore 
looked  through  this  bill  with  reference  to  the  frame  of  it ;  and  I 
have  no  doubt  this  case  might  have  been  more  clearly  reached  if 
the  situation  of  the  parties  had  enabled  them  to  go  through  all  the 
difficulties  as  to  amendment ;  also,  that  many  circumstances  might 
have  been  brought  forward  on  behalf  of  the  defendants  which  I  am 
bound  not  to  look  at ;  but,  taking  the  case  as  it  stands,  though  there 
is  in  this  bill  much  foul  allegation,  which,  if  not  true,  ought  not  to 
be  there,  and  a  great  deal  of  which  is  denied  and  clearly  disproved, 
there  is  enough  upon  the  bill  and  in  evidence  to  show  that  this 
deed  cannot  stand,  if  the  whole  transaction,  taken  together,  cannot 
stand. 

This  bill  seeks  relief  only  as  to  the  deed  of  May,  1804.  The 
deed  of  June  relates  to  other  estates ;  unquestionably  has  very 
different  provisions  for  very  different  persons,  reserving  a  degree 
of  dominion,  and  considerable  dominion,  to  Mrs.  Huguenin  over 
that  property ;  and  I  am  disposed  to  think  that  deed  could  not  be 
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made  the  subject  of  the  same  bill ;  at  least,  that  it  was  not  neces- 
sary to  complicate  this  cau.se  by  making  that  a  subject  of  the 
relief  prayed.  But  the  view  I  take  of  this  case  is  this  :  that  attend- 
ing to  the  effect  of  the  letter,  the  evidence  of  the  transactions 
among  these  parties,  and  attending  more  especially  to  the  evidence 
of  the  attorney,  the  defence  rests  in  a  great  measure  upon  this : 
that  the  Court  is  by  the  nature  of  the  defence  required  to  look  at 
this  deed,  not  merely  by  itself,  but  as  being  more  or  less  justified 
w4th  reference  to  the  whole  of  the  transactions,  in  the 
course  of  which  it  was  executed  ;  and  it  is  *  much  the  same  [*  292] 
as  if  the  defendant  had  said  he  puts  his  case,  not  upon 
that  instrument  merely,  but  as  part  of  a  general  arrangement  of 
the  plaintiff's  affairs  ;  and  that  the  deed  is  to  be  considered  with 
regard  not  merely  to  its  own  contents,  but  to  the  whole  transaction, 
of  which  this  deed  forms  a  part. 

The  great  body  of  evidence  shows  the  alarm  of  this  lady  at  the 
trouble  of  taking  possession  of  an  estate  dilapidated.  Upon  the 
evidence  until  Nov^ember,  1803,  she  had  no  acquaintance  whatso- 
ever with  Baseley.  Her  age  was  about  forty.  She  had  left  in  the 
West  Indies  a  mother ;  had  great  regard  for  a  female  child  Mary 
Ann  Elliot ;  and  had  also  a  natural  half-brother,  named  Clarke,  of 
the  age  of  sixteen,  in  whose  education  she  appears  to  have  been 
much  interested.  She  brought  him  over  to  England  ;  placed  him 
with  Mr.  Baseley  at  an  expense  to  herself  of  £200  a  year.  Her 
brother-in-law  Benjamin  Hill  states,  that  he,  previously  to  the 
introduction  of  Baseley,  managed  her  concerns,  and  that  until 
after  that  introduction  she  expressed  her  entire  satisfaction  with 
the  care  of  the  solicitors  in  whose  hands  her  affairs  in  this  king- 
dom were  placed  ;  which  is  confirmed  by  another  witness.  Tlie 
bill  charges  Baseley  with  infusing  into  her  mind  great  dissatisfac- 
tion with  the  management  and  the  want  of  professional  skill  and 
care  of  those  solicitors.  The  inference  that  this  dissatisfaction  was 
created  in  her  mind  by  Baseley,  is  too  strong  ;  that  she  entertained 
that  dissatisfaction  is  clear ;  that  Baseley  did  not  discourage  it, 
that  he  gave  in  to  it,  is  in  evidence :  tliat  he  created  it,  I  canniit 
say  ;  that  he  participated  in,  and  acted  upon,  it  with  her,  is  clearly 
established. 

In  October  preceding  the  month  of  January,  when  her  affairs 
were  taken  out  of  the  hands  of  those  solicitors,  her  liusband, 
who  came  with  lier  to  England,  *  died.     She  lived  with,  [*  293] 
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or  was  frequently  with,  the  two  brothers  of  her  decea.sed  husband. 
The  answer  therefore,  stating  that  she  was  not  without  friends  in 
this  country,  is  material,  but  in  this  view  only  :  that  it  could  be 
supposed  she  had  ever  consulted  with  them.  Tliere  is,  however, 
no  evidence  that  either  Baseley  ever  stated  to  them  what  she 
proposed  to  do ;  or  that  the  attorney  concerned  in  the  transaction, 
as  Lord  Chief  Justice  Wilmot  says,  felt  the  obligation  of  talking 
both  wdth  the  grantor  and  the  grantee,  before  this  proposition  was 
carried  into  effect.  Benjamin  Hill,  one  of  her  brothers-in-law,  laid 
aside  all  the  business,  after  the  solicitors  were  discharged ;  and,  as 
to  George  Hill,  though  there  is  evidence  that  she  did  declare  her 
purpose,  it  was  in  conversations  in  which  it  was  suggested  to  them 
both,  and  that  ample  provision  was  to  be  made  for  their  children ; 
which,  I  fear,  had  some  influence  with  them.  No  such  provision 
however  was  made. 

It  is  doubtful  upon  the  report  whether  Mrs.  Huguenin  had  the 
immediate  means  of  acting  with  the  freedom  of  an  affluent  person. 
At  the  date  of  the  report  the  rents  remained  to  be  accounted  for 
by  Baseley  to  the  amount  of  £300  or  £400.  After  the  date  of 
that  report  small  sums  were  lent  to  her ;  she  had  not  even  then 
paid  the  costs  of  the  deed;  she  had  borrowed  £100  from  the  attor- 
ney ;  and  there  is  one  item  of  £57  advanced  by  Baseley  after  June, 
1804,  to  discharge  her  husband  from  an  arrest.  Certainly,  there- 
fore, she  was  not  in  a  condition  of  immediate  affluence.  Under  the 
influence  of  her  dissatisfaction  at  the  conduct  of  the  solicitors  in 
January,  1803,  either  she  adopted  the  resolution  of  dismissing 
them,  and  placing  the  whole  management  of  all  her  concerns  in 
the  hands  of  Baseley,  calling  upon  him  to  assist  her  in  executing 

it ;  or  it  was  suggested  to  her  by  Baseley.  My  opinion  is 
[*  294]   that  the  weight  of  the  evidence,  which  *  does  not  agree 

upon  this,  is  that  she  called  upon  Baseley,  and  desired 
him  to  assist  her  in  executing  that  purpose  of  her  own.  If  the 
proposition  was  her  own,  yet  the  transaction  in  a  Court  of  justice 
has  this  character  at  least,  that  it  was  demonstration  to  Baseley, 
that  she  placed  confidence  in  him,  as  high  as  one  individual  ever 
placed  in  another.  Where  the  evidence  is  contradictory,  the  fairest 
way  to  the  defendant  is  to  take  his  own  account ;  and  his  answer 
represents  it  thus :  that  she  called,  and  requested  him  to  write  a 
letter  to  the  solicitors,  and  at  her  request  he  did  in  her  presence, 
with  her  sanction,  and  by  her  direction,  write  the  form  of  a  letter, 
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which  he  believes  she  copied,  and  sent  to  them ;  but  he  positively 
denies  that  it  was  written  at  his  instigation  or  by  his  desire,  and 
says  he  wrote  it  at  her  pressing  desire ;  and,  though  the  language 
w^as  his,  the  substance  was  hers.  Who  dictated  that  letter  is  of 
very  little  importance.  If  at  her  dictation  he  wrote  it,  and  per- 
mitted her  to  send  it,  that  is  the  most  direct  communication  to  him 
of  the  nature  and  extent  of  the  confidence  she  placed  in  him ;  and 
the  language  of  a  Court  of  justice  has  in  all  times  been  that,  if  a 
man  does  not  choose  to  act  upon  the  confidence  appearing  in  the 
course  of  the  transaction  to  be  so  reposed  in  him,  he  ought  to 
reject  it  as  soon  as  proposed.  This  letter  is  therefore  upon  the  an- 
swer to  be  taken  as  expressing  her  sentiments  in  his  language. 
The  effect  of  it  is  at  least  a  communication  to  him  of  the  informa- 
tion that  she  v.-as  unprotected  by  the  death  of  her  husband  ;  that 
she  w\anted  assistance  for  the  purpose  of  advising  her  in  the  ad- 
justment of  her  affairs ;  that  she  w^anted  that  friend  w^iom  Provi- 
dence had  raised  up  for  the  purpose  of  kindly  interposing  in  seeing 
that  her  property  was  managed  to  the  best  advantage,  and  her 
affairs  brouglit  into  such  a  plan  that  she  could  conduct  them  with 
facility  to  herself. 

*  This  letter  produced  from  the  solicitors,  rather  too  [*  21)5] 
hastily,  a  total  severance  of  themselves  from  the  concern  ; 
and  Baseley  entered  to  a  certain  degree  at  least  upon  the  manage- 
ment of  them.  The  purposes  expressed  and  alluded  to  in  that  let- 
ter cannot  mean  that  all  her  estate  should  be  given  away  ;  that  she 
was  to  be  enabled  to  conduct  her  affairs  with  facility  by  giving  up 
all  her  title.  The  attorney,  who  states  that  he  was  satisfied  tluit 
she  had  made  up  her  mind  as  to  all  her  affairs,  prepared,  in  June, 
these  two  deeds,  conveying  this  estate,  worth  at  that  time  at  the 
lowest  calculation  £420  a  year,  which  Annesley  wished  to  pur- 
chase upon  the  supposition  tliat  it  was  worth  £610  a  year,  subject 
to  a  rent-charge  to  herself,  with  a  term  in  trustees  to  secure  it  to 
Baseley  for  life,  with  remainders  to  Mrs.  Baseley  for  life,  and  to  all 
their  children  born  or  to  be  born,  and  the  ultimate  limitation  to 
Mrs.  Hill.  A  deed  was  prepared  at  the  same  time,  which  appears 
intended  to  be  a  conveyance  of  all  her  property,  but  which  they 
were  very  much  perplexed  to  describe,  conveying  all  her  freehold 
estates  in  the  West  Indies,  and  everywhere,  none  of  the  parties 
knowing  what  they  were,  all  the  leaseholds  for  lives  mentioned  in 
a  schedule,  of  which  there  are   none,  and  all  the  leaseholds  for 
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years,  of  which  there  are  some,  to  her,  for  her  separate  use  for  life, 
with  remainders  to  the  husband,  whom  she  should  marry,  surviving 
her,  and  to  Mrs.  Hindes  and  young  Clarke  and  his  cliiJdren,  and 
the  ultimate  limitation,  for  what  reason  is  not  explained,  to  Base- 
ley  and  the  attorney,  and  a  person  resident  in  the  West  Indies : 
this  cotemporaneous  deed  permitted  to  be  made  by  her,  having  in 
contemplation  a  second  marriage ;  which  appears  upon  the  deed 
itself. 

To  the  question  w^hether  these  instruments,  being  such  as 
I  have  represented  them,  the  consequence  is  that  this- 
[*  296]  *  Court  shall  undo  them,  I  answer  no,  if  they  are  the 
pure,  voluntary,  well-understood  acts  of  her  mind  ;  but  if 
they  have  not  that  character,  if  they  are  the  result  of  her  notion 
that  this  is  the  true  effect  of  that  friendly  assistance,  that  kind^ 
providential  interference  to  which  she  was  hjoking  for  the  manage- 
ment of  her  affairs  with  advantage  and  facility  to  herself,  if  the 
conveyance  was  executed  under  the  effect  of  that  which  has  always 
been  considered  in  this  Court  as  undue  influence,  if  the  deeds 
themselves,  which  are  the  best  evidence,  demonstrate,  and  if  they 
are  confirmed  by  extrinsic  evidence,  that  they  are  not  the  pure, 
well-understood  acts  of  her  mind,  this  Court  will  undo  them. 

Has  an  instance  ever  occurred  that  a  person  situated  as  this 
lady  was  permitted  to  execute  such  instruments  as  these,  with  a 
purpose  of  marriage  demonstrated  upon  one  of  them,  and  having  a 
mother  and  other  persons  whom  she  regarded  with  affection  and 
anxiety  for  their  welfare  in  life  ?  Lord  Hardwicke  reasons  with 
great  force  as  to  the  voluntary  deed  upon  the  same  principle,  which 
induced  me  to  ask  how  it  happens  that  there  is  no  power  of  revo- 
cation in  this  instrument.  There  was  in  that  deed  a  power  of 
revocation ;  but  it  was  a  power  to  revoke  in  the  presence  of  three 
persons,  who  perhaps  never  could  be  got  together,  which  was  there- 
fore considered  as  if  there  had  been  no  power  of  revocation ;  and 
the  want  of  such  power  was  considered  strong  evidence  that  the 
party  did  not  understand  the  transaction,  whence  arose  a  strong 
inference  of  an  undue  purpose.  There  is  in  this  case  an  attempt  to 
show  why  there  was  not  a  power  of  revocation ;  and  that  is  a  part 
of  the  transaction,  one  of  the  most  liable  to  objection.  The  evi- 
dence and  answer  of  the  attorney  go  to  this  distinctly,  that  she 
informed  him  she  was  to  have  all  her  affairs  arranged.  He 
[*  297]  was  struck  with    the   circumstance   of  her  *  making    an 
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irrevocable  deed,  and  told  her  that  she  should  make  a  will. 
When  she  said  that  this  was  to  be  a  permanent  arrangement,  is  it 
too  much  to  say  the  attorney  permitted  himself  to  be  surprised 
into  an  act  depriving  her  of  her  property  for  the  benefit  of  Baseley's 
family,  and  for  no  provident  or  w4se  purpose  fettering  all  her  other 
property  by  the  various  limitations  in  the  other  deed  ?  I  do  not 
say  instruments  are  to  be  .set  aside  by  the  want  of  great  delicacy  in 
the  person  who  prepared  them ;  but  I  am  bound  to  look  at  all  the 
circumstances  that  led  to  the  execution  of  a  voluntary  mstrument, 
and  to  observe  that  the  attorney  did  not  state  this  improvident  act 
to  the  brother  of  this  lady ;  or,  as  Lord  Chief  Justice  Wilmot  says 
(Wilm.  69),  go  and  talk  both  to  the  grantor  and  grantee  upon  it. 
What  she  said  to  him  must  have  suggested  to  him  a  reason  for  re- 
sisting more  strenuously.  The  Court  cannot  pay  attention  to  such 
circumstances  as  are  alleged  upon  this  part  of  the  case. 

The  deed,  being  drawn  by  the  attorney,  was  laid  before  a  convey- 
ancer, and  the  simple  question  put  was  whether  a  fine  and  recovery 
were  necessary ;  why  that  should  be  thought  of  I  do  not  know,  as 
she  had  the  remainder  in  fee  simple  vested  in  possession.  Some 
observation  occurs  upon  the  contents  of  that  instrument.  Her 
annuity  of  <£4(J0  is  merely  reserved,  payable  quarterly,  not  secured 
by  any  personal  obligation.  The  three  trustees  and  the  rent  charge 
are  left  in  blank,  before  the  deed  was  laid  before  counsel,  and  the 
filling  up  those  blanks  is  left  to  Baseley  and  herself  ;  and  the  power 
of  changing  the  trustees  does  not  depend  upon  her  pleasure,  but  is 
only  given  in  the  cases  of  inability  or  refusal  to  act.  The  reason 
that  there  is  no  power  of  revocation  is  that  the  gentleman  before 
whom  the  draft  was  laid  thought  his  business  was  to  execute  the 
intention  of  the  parties.  There  is  a  difference  of  opinion 
upon  that,  *  other  gentlemen  thinking  some  observation  [*  298] 
necessary.  Upon  the  instructions  for  the  other  deed,  how- 
ever, they  do  not  intimate  that  there  is  to  be  any  power  of  revoca- 
tion, or  that  she  is  to  have  any  power  to  alter  the  uses :  not  a  word 
is  dropped  upon  the  subject ;  but  by  that  deed  this  lady  who  was 
so  shocked  at  the  notion  of  having  a  provision  that  was  not  to  be 
permanent,  has  the  power  of  making  a  deed  or  will  to  alter  com- 
pletely these  uses.  Is  there  any  evidence  showing  why  that  power 
should  be  there  ?  A  power  not  to  revoke  the  uses,  but  much  less 
convenient,  yet  open  to  all  the  objections  that  she  could  have  to  a 
temporary  instrument,  as  not  binding  herself  down. 
VOL.  VI.  —  54 
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Other  observations  occur  upon  these  instruments.  Tliis  latter 
deed  in  the  limitation  as  to  all  the  estates  provides  an  interest  to  a 
husband  surviving  and  to  her  children.  According  to  the  instruc- 
ticjns  as  to  all  the  money  property  (and  they  settle  property  in  the 
funds,  though  there  was  none),  they  omit  the  provision  for  tlie  hus- 
band and  children  ;  which  however  they  thought  they  had  inserted, 
as  there  is  afterwards  a  provision  upon  failure  of  children.  An- 
other circumstance  as  to  the  instrument  of  the  21st  of  June,  1804, 
is,  that  the  instructions  as  to  the  trustees'  names  mention  Baseley, 
the  attorney,  Sleet  and  Anderson  ;  and  the  insertion  of  Anderson  is 
material  It  is  proved  that  she  frequently  visited  him,  and  he  is 
named  as  a  trustee,  but  his  name  is  afterwards  struck  out.  Clearly 
at  the  time  of  the  instructions  it  was  not  intended  that  there  should 
be  an  ultimate  limitation  to  the  trustees  for  their  own  use,  but 
they  were  to  be  trustees  for  undefined  purposes.  The  deed  was 
originally  drawn  so,  expressing  the  trust  to  he  for  such  uses  as 
they  should  think  necessary  and  proper ;  but  that  was  afterwards 
struck  out,  and  the  use  for  the  benefit  of  the  trustees  themselves 

substituted. 
[*  299]       *  It  does  not  rest  there.     Suppose  these  transactions 

entirely  separate.  Proposing  to  put  under  the  fetters  of 
these  limitations  all  her  considerable  West  India  and  other  prop- 
erty for  the  purposes  of  facility  of  management,  and  putting  it  out 
of  her  own  reach,  she  is  permitted  to  place  her  West  India  prop- 
erty under  the  care  of  a  clergyman  and  an  attorney  in  England, 
and  a  person  resident  in  the  West  Indies.  The  power  of  manage- 
ment is  certainly  stated  to  be  for  her  life  subject  to  her  control ; 
how  efficacious,  every  one  knows,  without  any  control  whatsoever 
after  her  death.  The  management  is  perfectly  ad  lihitv.m  to 
lease  and  carve  out  of  the  estates  and  other  interests;  and  they 
have  all  discretionary  powers  as  to  the  children,  Mary  Elliot  and 
Clarke,  and  she  could  not  change  any  of  the  trustees  without 
executing  that  power  which  it  is  supposed  she  had  determined 
not  to  have. 

If  such  is  the  nature  of  these  deeds,  and  the  defendant  accord- 
ing to  the  letter  that  is  in  evidence,  permitted  her  to  suppose  that 
he  was  to  take  the  management  for  her  benefit  without  consider- 
ing what  an  agent  engaged  for  reward  can  do,  the  known  doctrine 
is  that  the  fruit  of  that  relation  if  it  was  not  absolutely  dissolved 
cannot  be  permitted  to  subsist.     Then  was  the  relation  dissolved  ? 
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Look  at  the  transactions  from  the  date  of  the  letter  to  the  end  of 
the  year,  possession  taken,  and  her  anxious  wish  that  liaseley  should 
be  the  occupier  proved,  her  satisfaction  expressed  at  seeing  the 
house  repaired,  her  declarations  that  she  could  not  possibly  think 
of  undertaking  that  trouble,  and  that  it  was  with  exultation  and 
satisfaction,  as  some  of  the  witnesses  express  it,  that  she  got  rid  of 
the  estate,  that  it  was  no  object  to  her,  that  she  had  so  much  prop- 
erty it  was  a  subject  of  delight  to  her  that  Baseley  was  to 
occupy  that  which  was  given  to  him.  Take  it  that  *  she  [*  300] 
intended  to  give  it  to  him,  it  is  by  no  means  out  of  the 
reach  of  the  principle.  The  question  is,  not  whether  .she  knew 
what  she  was  doing,  had  done,  or  .proposed  to  do,  but  how  the 
intention  was  produced  ;  whether  all  that  care  and  providence  was 
placed  round  her  as  against  those  who  advised  her,  which,  from 
their  situation  and  relation  with  respect  to  her,  they  were  bound 
to  exert  on  her  behalf.  Her  situation  with  reference  to  pecuniary 
circumstances  during  the  whole  period  must  also  be  attended  to, 
her  husband  a  few  weeks  before  having  been  relieved  from  distress 
by  a  sum  of  money  advanced  by  Baseley. 

In  that  view  of  the  case  no  evidence  out  of  these  instruments 
could  satisfy  me  that  Mrs.  Huguenin  understood  them.  I  believe, 
farther,  that  the  parties  to  the  transaction  did  not  understand  it. 
Eepeating  therefore,  distinctly,  that  this  Court  is  not  to  undo  vol- 
untary deeds,  I  represent  the  question  thus  :  whether  she  executed 
these  instruments  not  only  voluntarily,  but  with  that  knowledge 
of  all  their  effect,  nature,  and  consequences  which  the  defendants 
Baseley  and  the  attorney  were  bound  by  their  duty  to  communi- 
cate to  her  before  she  was  suffered  to  execute  them ;  and  though 
perhaps  they  were  not  aware  of  the  duties  which  this  Court  re- 
quired from  them  in  the  situation  in  which  they  stood,  where  the 
decision  rests  upon  the  ground  of  pulilic  utility,  for  the  ])urpose  of 
maintaining  the  principle  it  is  necessary  to  impute  knowledge 
which  the  party  may  not  actually  have  had.  These  parties  there- 
fore cannot  possibly  hold  the  benefit  of  these  instruments. 

As  to  the  costs,  the  same  principles  of  public  utility  that  require 
me  to  decree  that  these  instruments  shall  be  delivered  up,  compel 
me  to  make  that  decree  at  the  cost  of  the  defendant.  As  to  order- 
ing the  deeds  and  papers  to  be  delivered  up,  I  have  not 
upon  this  form  of  tlie  *  l)ill  authority  to  examine  hei'e  the  [*  301] 
contents  of  the  rest  of  the  attorney's  bill  of  costs,  who,  by 
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happening  to  be  engaged  in  a  transaction  that  cannot  be  main- 
tained, woulil  not  lo.se  his  lien  u})on  the  papers  with  reference  to 
other  transactions.  If,  however,  Mrs.  Huguenin  ought  not  to  have 
been  permitted  to  execute  the  deeds,  I  am  bound  by  the  principle 
established  in  Bridgman  v.  Green,  2  Ves.  Sen.  627,  Wilni.  .58,  and 
other  cases,  to  hold  that  if  an  attorney  thinks  proper  to  do  no  more 
than  obey  the  instructions  which  he  ought  not  to  have  permitti-d 
to  take  effect,  the  Court  has  frequently  said  that  is  not  sufficient  ; 
and  if  he  has  not  only  carried  into  execution  an  intention  whirh 
he  ought  not  to  have  permitted  to  take  effect,  but  has  also  taken  to 
himself  an  advantage  with  respect  to  the  property,  persons  not 
being  consulted  who  ought  to  have  been  consulted  (alluding  to 
the  ultimate  limitation  to  the  trustees),  it  deserves  serious  consid- 
eration, whether  he  shall  not  pay  the  costs,  if  the  others  cannot. 
If,  however,  these  papers  are  to  be  delivered  up  on  payment  of  the 
attorney's  bill,  he  cannot  be  permitted  to  charge  for  drawing  instru- 
ments which  the  decree  says  ought  not  to  have  been  executed. 

One  circumstance  now  occurs  to  me,  which  I  shall  notice,  that  it 
may  not  be  supposed  to  have  escaped  me.  If  there  is  anything 
like  consideration,  it  is  the  consideration  that  arises  out  of  the  cir- 
cumstance that  Baseley  would  repair,  and  lay  out  money  upon  the 
estate.  If  that  had  been  expressed,  it  would  have  amounted  to  so 
little  as  valuable  consideration  that  the  Court  would  not  have  been 
justified  in  paying  much  attention  to  it;  but  I  cannot  find,  in  any 
of  these  cases  in  which  a  deed  has  been  affected  on  account  of 
undue  influence,  that  the  Court  has  ever  attended  to  anything 
supposed  merely  to  oblige  the  parties,  if  not  expressed.^ 

Lyon  V.  Home. 

37  L.  J.,  Ch.  674-686  (s.  c.  L.  R.  6  Eq.  655  ;  18  L.  T.  451  ;   16  W.  R.  824). 

Undue  Influence.  —  Voluntary  Gift.  —  Spiritual  Medium. 

[674]  The  plaintiff,  an  aged  widow  lady,  childle.ss,  and  living  alone  thonuh 
wealthy,  being  devotedly  attached  to  the  memory  of  her  husband,  sought 
out  the  defendant,  who  professed  to  be  a  "  medium  "  of  communication  betwe'^n 
the  spirits  of  living  and  of  dead  persons.  By  means  of  so-called  spiritual 
manifestations  which  attended  the  defendant's  presence,  he  acquired  great 
ascendancy  over  the  mind  of  the  plaintiff,  who  adopted  him  as  her  son,  and 
made  large  gifts  to  him,  siipported  by  irrevocable  deeds.     Subsequently,  the 

1  The  decree  was  .affirmed  bv  the  House  of  Lords,  14  Ves.  607.    See  15  Ves.  180. 
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plaintiff  instituted  a  suit  to  set  aside  these  gifts,  on  the  ground  that  they  had 
been  obtained  by  undue  influence  :  — 

Held,  that  the  onus  of  supporting  the  gifts  and  deeds  rested  entirely  on 
the  defendant,  who  must  prove  that  the  plaintiff's  acts  were  "  the  pure, 
voluntary,  well-understood  acts  of  her  mind,  unaffected  by  the  least  speck  of 
imposition  or  undue  influence;  "  and,  the  defendant  being  unable  to  make  or 
prove  such  a  case  as  was  requisite  for  their  support,  the  gifts  were  set  aside. 

This  was  a  suit  instituted,  on  the  loth  of  June,  1867,  to  set 
aside  certain  gifts  from  the  plaintiti',  Jane  Lyon,  to  the  defendant, 
Daniel  Dunglass  Home,  consisting  of  about  £30,000  stock  trans- 
ferred to  him  absolutely,  and  another  sum  of  £30,000  settled  upon 
him  in  reversion,  subject  to  a  life  interest  therein  reserved  to  the 
plaintiff,  on  the  ground  that  such  gifts  had  been  obtained  by 
the  defendant  by  means  of  undue  influence  exercised  by  him 
over  the  mind  of  the  plaintiff. 

The  plaintifi'  was  a  widow  and  cliildless,  and  in  1866  was 
seventy-three  years  of  age.  Her  husband  had  died  in  August, 
1859,  leaving  to  her  absolutely  a  considerable  fortune  which,  with 
what  she  herself  was  pos-sessed  of,  amounted  altogether  to  about 
X  140,000.  The  plaintiff,  who  was  the  natural  daughter  of  a  New- 
castle tradesman,  had  no  relations  of  her  own.  She  felt  aggrieved 
by  the  manner  in  which  her  husband's  relations  had  received  her, 
and  was  therefore  not  on  terms  of  intimacy  with  any  of  them 
excepting  a  Mrs.  Clutterbuck,  who  was  herself  advanced  in  life  and 
wealthy.  The  plaintiff  lived  alone,  in  London,  in  lodgings  at  the 
rent  of  30s.  a  week,  without  any  friends  about  her  or  even  a  servant 
of  her  own,  and  she  never  went  into  society.  She  was  devotedly 
attached  to  the  memory  of  lier  husband,  as  was  proved  by  the 
evidence  of  Mrs.  Pepper,  the  plaintiff's  landlady,  and  IMrs.  Denison, 
a  niece  of  the  plaintiffs  hu.sband.  It  was  also  proved  tliat  some 
words  which  the  plaintiff's  husband  had  used  sliortly  before  his 
death,  telling  her  that  seven  years  after  his  death  a  change  would 
take  place  and  they  would  meet  again,  had  created  a  great 
impression  upon  the  plaintiff's  mind,  who,  in  consequence  of  tlu'in, 
expected  she  should  die  in  the  year  1866.  JMoreover,  the  plaintiff 
was  proved  to  have  been  very  superstitious,  and  to  have  believed  in 
the  truth  of  dreams  and  visions  as  fortelling  the  future  ;  and  she 
was  particularly  impressed  by  the  vision  of  a  fair-haired  l>oy  which 
she  had  seen  years  before,  and  her  father  having  told  her  she 
should  adopt  a  son,  she  firmly  believed  that  the  son  she  was  to 
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adopt  was  this  fair-haired  boy  she  had  seen  in  her  vision.  In  .Tuly 
1866,  the  plaintiir  called  upon  Mrs.  Sims,  a  ])hotographer,  in  Bays- 
water,  to  have  a  photograph  taken  of  a  portrait  of  her  husband, 
and  in  the  course  of  conversation  with  her  mentioned  the  strong 
impression  she  had  formed  of  her  impending  death.  Mrs.  Sims 
then  told  the  plaintiff  it  was  not  necessary  she  should  die  in  order 
to  meet  her  husband,  but  that  if  she  were  to  become  a  spiritualist 
he  could  come  to  her.  Shortly  afterwards  Mrs.  Sims  further 
informed  the  plaintiff  that  the  "  head  spiritualist,"  Mr.  Home,  the 

defendant,  had  opened  a  Spiritual  Athenaeum  in  Sloane 
[*  675]    Street,  and  suggested  that  she  should  *  write  to  him  to 

send  her  a  prospectus  and  particulars  of  the  Athenaeum. 
In  consequence  of  these  conversations  with  ]\Irs.  Sims,  the  plaintilf 
took  to  reading  books  on  Spiritualism,  and  amongst  others  one 
written  by  the  defendant,  entitled,  "  Incidents  in  my  Life."  After 
reading  this  she  wrote  to  Mr.  Burns,  the  liljrarian,  from  whom  she 
had  obtained  the  books,  making  further  inquiries  about  the 
Athena:^um  and  Mr.  Home's  Address.  Tliis  letter,  which  was  dated 
the  28th  of  September,  18G6,  contained  the  following  passage:  "  I 
am  most  anxious  to  see  Mr.  Home.  How  long  does  he  remain  in 
London  ?  Where  other  place  could  I  see  him  ?  I  am  a  firm 
believer  in  all  he  states  in  his  book,  and  consider  him  highly 
favoured  by  the  Most  High  God,  for  it  is  He  alone  who  performs 
all  the  works  seen.  The  time  is  at  hand  when  we  shall  all  be 
spiritualists.  This  is  the  beginning  of  the  end,  and  Mr.  Home  is 
not  the  first  spiritualist."  On  the  2nd  of  October,  1866,  the  plain- 
tiff called  upon  the  defendant  Home  at  the  Spiritual  Athenteum  in 
Sloane  Street,  and  then  saw  him  for  the  first  time. 

The  following  description  of  the  defendant  and  the  spiritual 
phenomena  attending  him  is  taken  from  his  answer :  "  I  v/as  born 
in  Scotland  on  the  20th  of  March,  1833,  and  from  my  childhood  I 
have  been  subject  to  the  occasional  ha])pening  of  physical  pheno- 
mena in  my  presence,  which  are  most  certainly  not  produced  by  me 
or  by  any  other  person  in  connection  with  me.  I  have  no  control 
over  them  whatever ;  they  occur  irregularly,  and  even  wdien  I  am 
asleep.  Sometimes  I  am  many  months,  and  once  I  have  been  a 
year  without  them.  They  will  not  happen  when  I  wish,  and  my 
will  has  nothing  to  do  with  them.  I  cannot  account  for  them 
further  than  by  supposing  them  to  be  effected  by  intelligent  beings 
or  spirits.      Similar  phenomena  occur  to  many  other  persons  .... 
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These  phenomena  occurring  in  my  presence  have  been  witnessed  by 
thousands  of  intelligent  and  respectable  persons,  including  men  of 
business,  science,  and  literature,  under  circumstances  which  would 
have  rendered,  even  if  I  had  desired  it,  all  trickery  impossible. 
They  have  been  witnessed  repeatedly  and  in  their  own  private 
apartments,  when  any  contrivance  of  mine  must  have  been  detected, 
by  their  Majesties  the  Emperor  and  Empress  of  the  French,  their 
Majesties  the  Emperor,  Empress,  and  late  Empress  Dowager  of 
Russia,  their  Imperial  Highnesses  the  Grand  Duke  and  Duchess 
Constantine  of  Eussia  and  the  members  of  their  august  family, 
their  Majesties  the  King  of  Prussia,  the  late  King  of  Bavaria,  the 
present  and  late  King  of  Wiirtemburg,  the  Queen  of  Holland,  and 
the  members  of  the  Royal  Family  of  Holland  ;  and  many  of  these 
august  personages  have  honoured,  and  I  believe  still  honour,  me 
with  their  esteem  and  goodwill,  as  I  have  resided  in  some  of  their 
palaces  as  a  gentleman  and  their  guest,  not  as  a  paid  or  professional 
person.  They  have  had  ample  opportunities,  whicli  they  have 
used,  of  investigating  these  phenomena,  and  of  in(|uiring  into  my 
character.  I  have  resided  in  America,  England,  France,  Italy, 
Germany,  and  Russia,  and  in  every  country  I  have  been  received  ns 
a  guest  and'  friend  by  persons  in  the  highest  position  in  society, 
who  were  quite  competent  to  discover  and  expose,  as  they  ought  to 
have  done,  anything  like  contrivance  on  my  part  to  produce  these 
phenomena..  I  do  not  seek,  and  never  have  sought,  the  acquaint- 
ance of  any  of  these  exalted  personages.  They  have  sought  me, 
and  I  have  thus  had  a  certain  notoriety  thrust  upon  me.  I  do  not 
take  money,  and  never  have  taken  it,  altliougli  it  has  been 
repeatedly  offered  me  for  or  in  respect  of  these  phenomena,  or  the 
communications  which  appear  to  be  made  by  them.  I  am  not  in 
the  habit  of  receiving  those  who  are  strangers  to  me,  and  I  never 
force  the  subject  of  spiritualism  on  any  one's  attention.  .  .  .  Some 
of  the  phenomena  in  question  are  noble  and  elevated,  otliers  ap]iear 
to  be  grotesque  and  undignified.  For  this  I  am  not  responsilile, 
any  more  than  I  am  for  the  many  grotesque  and  undignified  things 
which  are  undoubtedly  permitted  to  exist  in  the  material  wm-ld. 
I  solemnly  swear  that  I  do  not  produce  the  phenomena  aforesaid, 
or  in  any  way  whatever  aid  in  producing  them." 

The  defendant  Home  proceeded  further  to  state,  in  his  nnswcr, 
his  marriage  in  1858  with  a  Russian  lady  of  noble  birth,  wlm  (lifd 
in  1862,  leaving  him  with  one  son  ;  his  success  as  a  pulilic  read.-v 
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in  America,  in  1865  ;  and  his  consequent  determination  to 
[*  676]    *  go  upon  the  stage,  which  he  was  obliged  to  abandon  on 

account  of  ill  health  and  his  present  position  as  the  paid 
secretary  of  the  Spiritual  Athemeum,  the  salary  from  which  placed 
him  in  an  independent  position.  Such  were  the  relative  positions 
of  the  plaintiff  and  the  defendant  w^hen  they  met  for  the  first  time, 
on  the  second  of  October,  1866.  Their  interview  on  that  occasion 
was  described  by  each  of  them.  The  plaintiff  alleged  that  she  then 
was  induced  by  the  defendant  to  believe  that  "  a  manifestation  of 
the  spirit  of  her  deceased  husband  was  taking  place  through  his 
instrumentality,"  and  that  certain  expressions  of  endearment  on  the 
part  of  his  spirit  were  conveyed  through  the  defendant  Home  to 
her.  The  defendant  Home,  on  the  other  hand,  denied  that  any 
spiritual  manifestation  took  place  either  then  or  for  several  days 
afterwards,  although  he  admitted  that  the  plaintiff  entered  into 
conversation  with  him  on  the  subject  of  his  book  and  of  spiritual 
phenomena,  and  said  she  was  a  believer  in  them  ;  yet,  he  said,  "  she 
appeared  to  ine  to  dwell  much  less  on  spiritualism  than  on  the  fact 
of  my  knowing  '  them  high  folks,'  as  she  termed  the  royal  and 
aristocratic  personages  mentioned  in  my  book."  On  the  4th  of 
October  the  defendant  called  upon  the  plaintiff'  at  her  lodgings. 
At  that  interview,  according  to  the  defendant's  ow^n  accour.t,  the 
plaintiff  questioned  him  about  his  past  life,  and  then  asked  him 
what  he  would  say  to  being  adopted  as  her  son  :  she  added,  "  I  will 
settle  a  very  handsome  fortune  for  you.  We  will  take  a  house, 
and  your  son  (whose  name  had  been  mentioned)  will  live  with  us 
and  have  his  tutor."  She  then  told  him  her  history,  among  other 
things  saying  that  "  previous  to  her  late  husband's  death  he  told 
her  a  change  would  come  over  her  in  seven  years,  and  that  she 
thought  it  meant  her  death,  but  that  now  she  thought  the  event  to 
occur  was  that  she  was  to  meet  and  adopt  me."  The  next  interview 
between  the  plaintiff  and  the  defendant  was  on  the  7th  of  October, 
when  the  defendant  again  called  upon  the  plaintiff.  According  to 
the  defendant's  own  account,  the  plaintiff  then  greeted  him  most 
warmly,  and  said  she  had  now  made  up  her  mind  to  adopt  him. 
"  She  told  me  that  she  had  resolved  to  pay  to  my  account  £24,000 
on  the  11th  of  the  month  ;  that  she  had  at  first  intended  the  sum 
to  be  £30,000,  but  had  now  decided  I  should  have  only  £700 
a  year  to  begin  with,  to  see  how  we  got  on  together,  and  that  if  she 
found  me  all  she  expected  me  to  be  she  would  give  me  much  more 
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afterwards."  At  this  interview  she  recognized  in  the  defendant 
Home  the  fair-haired  boy  whom  she  had  seen  in  her  visions.  The 
defendant  stated,  that  "  up  tu  this  time  no  phenomena  known  as 
spiritual  manifestations  had  taken  place  at  any  interview  between 
the  plaintitl"  and  myself,  but  as  I  rose  to  go  there  came  sounds 
known  as  '  rapping.'  A  call  for  the  alphabet  was  made,  and  the 
following  sentence  or  words  nearly  similar  spelled  out :  '  Do  not, 
my  darling  Jane,  say,  Alas  !  the  light  of  other  days  for  ever  tied, 
the  light  is  with  you ;  Charles  [the  name  of  the  plaintiff's  deceased 
husband]  lives  and  loves  you.'  "  The  defendant,  by  his  answer, 
asserted  that  these  sounds  were  not  produced  by  him.  On  the  8th 
of  October  he  again  called  upon  the  plaintiff,  and  at  her  suggestion 
to  name  some  friend  of  his  with  whom  she  might  talk  over  the 
matter  of  her  intended  bounty  to  him,  he  mentioned  Mr.  S.  C.  Hall. 
At  this  same  interview  the  plaintiff'  told  the  defendant  she  would 
make  a  new  will  and  leave  all  her  fortune  to  him,  on  condition  he 
should  take  the  name  of  Lyon.  On  the  10th  of  October  the 
defendant,  with  Air.  Hall,  again  called  on  the  plaintiff,  and  had 
another  interview  with  her.  On  the  11th  of  October  he  called 
again,  at  her  request,  with  a  cab,  and  took  her  into  the  city,  in 
order  that  she  might  raise  the  £24,000  for  him  by  a  sale  of  stock 
to  that  amount.  It  was  proved  that,  whilst  at  her  bankers',  in  the 
city,  for  this  purpose,  she  was  very  garrulous  in  talking  to  her 
bankers  of  her  intention  of  adopting  Home  as  her  son,  and  of  the 
aristocratic  connections  which  he  had.  In  pursuance  of  her  inten- 
tion of  giving  £24,000  to  the  defendant,  the  plaintiff  sold  out 
consols  to  that  amount,  and  handed  ove^  the  proceeds  to  the 
defendant.  The  plaintiff  alleged  that  in  doing  this  she  was  acting 
"  in  the  full  conviction  and  belief  that  she  was  fulfilling  tlie  wishe.s 
of  her  deceased  husband,  communicated  to  her  tlirough  the  medium 
of  the  defendant,"  who  had  "  induced  her  to  believe  that  the  spirit 
of  her  deceased  husband  required  her  to  adopt  the  said 
*  defendant  as  her  son,  and  place  him  in  a  position  of  [*  677] 
independence  suitable  to  his  rank  and  position  in  life  as 
her  adopted  son."  On  the  5th  of  November,  1866,  Home  invoste.l 
all  but  a  small  part  of  the  £24,001)  in  the  pufchase,  in  his  own 
name,  of  £26,756  consols.  On  the  lOtli  of  November,  1866,  the 
plaintiff,  acting,  as  she  alleged,  at  the  instigation  of  the  defendant, 
and  while  under  the  ascendancy  nnd  jiower  whii'li  he  had  ar(iuire(l 
over  her  mind,  executed  a  new  will,  leaving  all  her  pro]>erty  to  the 
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defendant.  The  plaintiff  alleged  that  she  \va.s  induced  by  the 
defendant  to  believe  that  the  terms  of  this  will  were  dictated  by 
lier  deceased  husband's  spirit ;  and  that  the  spirit  of  her  said  late 
husband  also  dictated  the  terms  of  the  letters  written  by  her  to 
Dr.  Hawkesley  and  Mr.  Rudall,  the  attesting  witnesses  to  this  will 
(who  were  unknown  to  the  plaintiff),  requesting  them  to  attest  her 
execution  of  the  will.  On  the  3rd  of  December,  1866,  the  defendant, 
by  deed,  enrolled  in  the  Court  of  Chancery,  assumed  the  name  of 
"  Lyon."  On  the  10th  of  December,  1866,  the  plaintiff  again  (as 
she  alleged,  acting  under  the  ascendancy  and  influence  which  the 
defendant  had  gained  over  her)  went  with  him  to  the  Bank  of 
England  and  transferred  into  his  name  the  sum  of  £6,798  17s.  Ad. 
consols  (being  equivalent  to  a  sum  of  over  £6000  sterling).  On 
the  12th  of  December,  1866,  the  plaintiff  executed  a  deed-poll, 
whereby  after  reciting  her  gift  and  transfer  to  the  defendant,  and 
that  it  was  her  intention,  absolutely  and  irrevocably,  to  vest  in  him 
the  absolute  use  and  enjoyment  of  the  moneys  so  given  and  trans- 
ferred, "  in  further  evidence  of  such  her  intention,  and  to  remove 
all  doubts,  suspicions  and  controversies  in  that  behalf,"  did  "  abso- 
lutely and  irrevocably  declare  that  she  made  the  said  gift  and 
transfer  of  her  own  free  w"ill  and  pleasure,  and  without  any 
influence,  control,  or  interference  of  Home,  or  any  other  person ; " 
and  that  Home,  his  executors,  administrators  and  assigns,  should 
stand  possessed  of  the  said  sums  for  his  and  their  own  absolute  use 
and  benefit,  without  any  reservation,  condition,  trust  or  purpose 
whatsoever.  This  deed-poll  was  prepared  by  Mr.  Wilkinson,  a 
solicitor,  a  friend  of  the  defendant,  and  the  bill  alleged  that  the 
plaintiff  executed  it  while  acting  under  the  influence  of  Home,  and 
"  without  the  intervention  of  any  independent  or  other  solicitor  or 
person  on  her  behalf." 

On  the  19th  of  January,  1S67,  the  plaintiff  executed  an  inden- 
ture made  between  herself  of  the  one  part  and  the  defendant 
Wilkinson  of  the  other  part,  whereby,  after  reciting  that  the  plain- 
tiff was  entitled  to  a  sum  of  £30,000  on  mortgage,  and  that  she 
was  desirous  of  making  a  further  provision  for  her  adopted  son,  the 
defendant  Home,#nd  that  by  an  indenture  of  even  date  with,  but 
executed  before  the  indenture  now  being  stated,  the  plaintiff  had 
assigned  to  the  defendant  Wilkinson  the  said  principal  sum  of 
£30,000,  and  the  securities  for  the  same,  it  was  agreed  between 
the  parties   thereto,  and  in  particular   the  plaintiff  thereby  abso- 
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lately  and  irrevocably  declared  that  the  defendant  Wilkinson 
should  stand  possessed  of  the  said  sum  and  securities  upon  trust 
for  varying  the  investment  of  the  said  sum  at  the  plaintiff's  re- 
quest, or  for  purchasing  lands  therewith  at  the  like  request, 
and  upon  trust  to  pay  the  plaintiff  the  interest  or  rents  dur- 
ing her  life,  and,  subject  thereto,  in  trust  for  Home  absolutely. 
The  same  indenture  also  contained  an  express  declaration  by  the 
})laintiff  that  the  settlement  thereby  made  by  her  was  absolute  and 
irrevocable,  and  should  in  nowise  be  disputed  or  controverted  l)y 
her  heirs,  executors,  &c.,  and  that  the  said  sum  of  £30,000  was, 
subject  as  aforesaid,  freely  and  absolutely  given  to  Home  for  his 
own  use  and  benefit,  without  any  reservation,  condition,  or  trust 
w'hatsoever,  and  was  intended  by  the  plaintiff  to  be  in  addition  to 
and  not  in  lieu  of  her  previous  gift  to  Home."  The  bill  stated  that 
"the  said  indenture  of  the  19th  of  January,  1867,  was  prepared  by 
tlie  defendant  Wilkinson  as  the  solicitor  for  and  on  behalf  of  the 
defendant  Home,  and  the  plaintiff  had  no  independent  advice  with 
regard  thereto,  and  executed  the  same  and  the  said  indenture  of 
even  date  therewith,  by  which  she  assigned  the  said  £30,000  and 
securities  to  Wilkinson,  whilst  under  the  influence  of  tlie  defend- 
ant Home."  But  there  was  evidence  in  contradiction  of  this  alle- 
gation to  show  that  Wilkinson  had  laid  the  whole  transaction 
fairly  before  her. 

On  the  21st  of  February,  1867,  the  plaintiff  again  went 
to  the  Bank  of  England  *in  the  company  of  the  defend-    [*  678] 
ant,  and  transferred  a  further  sum  of  £2290  odd  consols 
into  his  name. 

On  the  13th  of  March,  1867,  the  defendant  Home  sold  out  part 
of  the  consols  which  he  had  taken  under  the  plaintiff's  gift  to  him, 
and  invested  the  proceeds,  amounting  to  £20,000  upon  a  mortgage 
of  certain  iron  works  and  other  property  in  Yorkshire. 

The  bill  stated  that  the  plaintiff  had  lately  discovered  tliat  lier 
gifts  to  the  defendant  had  been  made  under  the  influence  of  the  as- 
cendancy and  power  which  had  been  acquired  by  the  said  defendant 
over  her  mind  by  the  means  and  under  the  circumstances  aforesaid. 

The  prayer  of  the  bill,  so  far  as  it  is  material  to  this  report,  was, 
first,  for  a  declaration  that  the  gift  of  the  £24,000,  the  transfers  of 
the  several  sums  of  stock,  the  assignment  of  the  mortgage,  and  the 
deed-poll  declaration  of  trust  had  been  obtained  by  Home  from  the 
plaintiff  by  undue  means,  and  were  fraudulent  and  void,  and  not 
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binding  on  the  plaintiff.  Secondly,  for  a  declaration  that  the 
£20,000  lent  by  Home  upon  mortgage  of  the  Yorkshire  property 
was  the  money  and  property  of  the  plaintiff,  and  for  a  consequent 
direction  that  Home  should  assign  the  said  mortgage  debt  and 
securities  or  pay  the  said  sum  of  £20,0U0  and  interest  to  the 
plaintiff.  Thirdly,  for  an  order  that  Home  should  retransfer  to  the 
plaintiff  the  residue  of  the  unsold  stock  standing  in  his  name,  and 
repay  the  dividends  thereof.  Fourthly,  that  the  defendant  Wilkin- 
son might  be  ordered  to  assign  to  the  plaintiff  the  said  mortgage 
debt  of  £30,000  and  the  securities  for  the  same,  and  to  deliver  up 
to  the  plaintiff  the  said  assignment  thereof  and  the  said  declara- 
tion of  trust.  Fifthly,  for  an  injunction  restraining  the  defendant 
Home  from  dealing  with  the  said  unsold  stock  and  from  receiving 
the  dividends  thereof,  and  from  dealing  w-ith  the  said  mortgage  nf 
X20,000  and  the  interest  thereof.  Sixthly,  for  an  inj miction  re- 
straining both  defendants  from  dealing  with  the  said  mortgage  debt 
of  .£30,000  or  the  interest  thereof,  and  from  parting  wdth  the 
securities  for  the  same,  or  the  said  declaration  of  trust,  and  that  all 
deeds  and  papers  relating  to  both  the  said  mortgages  for  £20,000 
and  £30,000  respectively  might  be  delivered  up  by  the  defendants 
to  the  plaintiff,  or  as  she  should  direct. 

The  affidavits  filed  on  both  sides  were  very  numerous  and  exceed- 
ingly voluminous.  They  contained  a  very  circumstantial  and  de- 
tailed narrative  of  the  whole  of  the  transactions  between  the 
plaintiff  and  the  defendant  Home.  Both  the  plaintiff  and  the 
defendant  and  numerous  other  witnesses  on  both  sides  were  cross- 
examined  in  court.  The  evidence  thus  given  in  the  case  was  ex- 
tremely contradictory.  That  adduced  by  the  plaintiff  was  directed 
to  show  that  from  her  first  acquaintance  with  the  defendant  Home 
she  had  been  the  dupe  of  impositions  and  tricks  practised  upon  her 
by  him ;  that  by  means  of  frequent  so-called  spiritual  manifesta- 
tions caused  by  him,  he  had  induced  her  to  believe  that  through 
him  she  was  placed  in  communication  with  the  spirit  of  her  de- 
ceased husband ;  that  he  thereby  had  obtained  an  unlimited  influ- 
ence and  ascendancy  over  her  mind  which  he  had  used  to  promote 
his  own  interests;  that  by  means  of  such  spiritual  phenomena  he 
had  imposed  upon  the  plaintiff  and  induced  her  to  believe  that  the 
spirit  of  her  husband  told  her  to  adopt  the  defendant  as  her  son 
and  heap  all  this  bounty  upon  him,  and  that  all  her  gifts  had  been 
made  under  and  in  consequence  of  such  belief.     In  short,  the  alle- 
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gations  went  to  this,  that  the  defendant  Home  was  a  mere  adven- 
turer, a  needy  impostor,  who  had  contrived  by  means  of  clever 
tricks  practised  upon  an  old  woman  whom  he  knew  to  be  foolish, 
superstitious,  and  friendless,  as  well  as  rich,  to  gain  from  her  very 
large  pecuniary  benefits.  The  plaintiff  also,  in  her  affidavits,  at- 
tempted to  raise  serious  charges  against  the  defendant  Wilkinson, 
Home's  solicitor,  but  these  charges  were  at  once  abandoned  by  her 
counsel  on  the  case  coming  before  the  Court.  The  case  raised  by 
the  defendant's  evidence  was,  that  he  was  no  adventurer,  but  was 
in  an  independent  position  and  admitted  to  terms  of  friendship  by 
many  persons  of  well-known  reputation  and  integrity  ;  that  although 
he  possessed  "  a  strange  gift  "  and  was  a-  "  medium,"  he  was  not  an 
impostor,  and  had  no  control  over  the  phenomena  which  attended 
him  ;  that  the  plaintiff  was  a  shrewd  person  of  good  com- 
mon sense  and  *  business-like  habits,  and  that  so  far  from  [*  679] 
his  having  obtained  any  influence  over  her,  he  was  under 
her  influence  and  control ;  tlmt  it  was  untrue  that  he  had  ever  pre- 
tended to  communicate  her  husband's  commands  to  her,  and  in 
fact  it  w^as  only  on  a  few  occasions,  and  that  not  in  the  first  part 
of  their  acquaintance,  that  spiritual  manifestations  had  occurred  in 
her  presence ;  that  her  gifts  to  him  were  from  the  spontaneous 
action  of  her  own  mind  uncontrolled  by  him  ;  that  she  sought  him 
out  and  wished  to  be  connected  with  him  on  account  of  his  aristo- 
cratic friends,  or  for  other  reasons  of  her  own,  and  that  her  adop- 
tion of  him  as  her  son  and  her  gifts  to  him  were  made  solely  with 
the  view  of  carrying  out  this  wish.  He  alleged  also  that  the  plahi- 
tiff  had  entertained  the  design  of  marrying  him,  and  eventually  had 
quarrelled  with  him  because  "  he  refused  to  accept  any  other  rela- 
tions than  those  of  mother  and  son." 

The  book  B.  referred  to  in  the  judgment  was  a  manuscript  book 
in  the  handwriting  of  the  defendant  Home,  containing  notes  of 
the  phenomena  which  had  occurred  at  various  spiritual  numifesta- 
tions  when  he  and  the  plaintiff  were  alone  together  during  the  first 
part  of  their  acquaintance.  Tlie  defendant  Home  stated  tliat  he 
had  written  the  statements  in  this  book  whilst  under  the  intluence 
of  the  plaintiff. 

Mr.  W.  M.  James,  Mr.  Druce,  and  Mr.  Fischer  were  for  tlie 
plaintiff.  They  argued  that  the  case  rested  on  the  broad,  well- 
recognized  principle  of  the  Court  established  in  Huguenin  v.  Baseley, 
li  Yes.  273  (No.  76,  p.  834,  ante),  and  acted  upon  in  Hunter  v.  Atkins^ 
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3  Myl.  &  K.  113,  135  ;  Dent  v.  Bennett,  4  Myl.  &  Cr.  269,  8  L.  J. 
(n.  s.)  Ch.  125,  and  other  cases,  in  which  the  rule  that  a  person 
standing  in  a  relation  of  confidence  to  another  shall  not  take  advan- 
tage of  his  position  in  taking  a  gift  or  making  a  bargain  from  the 
latter,  was  extended  to  all  the  variety  of  relations  in  which  do- 
minion may  be  exercised  by  one  person  over  another.  Where  a 
person  standing  in  such  a  relation  to  another  takes  a  gift  from 
him,  the  onus  of  proving  that  the  gift  was  an  act  of  pure  volition 
uninfluenced  is  at  once  thrown  upon  the  person  taking  it.  If  the 
defendant's  account  were  correct,  and  the  plaintiff  sought  him  only 
for  the  sake  of  his  aristocratic  society,  why  were  spirits  introduced 
at  all  into  the  matter  ?  It  was  uncontradicted  that  at  the  inter- 
view of  the  7th  of  October  there  was  some  sort  of  manifestation 
connected  with  the  spirit  of  the  plaintiff's  husband.  That  alone 
would  be  sufficient  to  throw  the  omis  of  supporting  the  gift  upon 
the  defendant.  They  also  referred  to  Norton  v.  Relly,  2  Eden,  286 ; 
Hatch  V.  Hatch,  9  Ves.  292 ;  7  E.  E.  195 ;  Bridgman  v.  Green, 
2  Ves.  Sen.  627 ;  Thomas  v.  Prince,  2  C.  P.  Coop.  275. 

Mr.  Henry  Matthews,  Mr.  Fitzroy  Kelly,  and  Mr.  C.  Walker  for 
the  defendant  Home.  Tiiis  case  was  distinguishable  from  those 
cited  on  the  other  side.  The  defendant  did  not  stand  to  the  plain- 
tiff in  any  relation  of  confidence  or  other  position,  by  means  of 
which  he  had  acquired  a  dominion  over  her.  The  counsel  on  the 
other  side  had  compared  this  to  a  case  of  religious  influence,  but 
manifestations  so  grotesque  as  those  described  in  the  evidence  were 
radically  different  from  the  solemn  awe  and  mysterious  obligations 
of  religion.  And  it  could  not  be  said  that  the  superstitious  crea- 
tions of  the  plaintiff's  own  imagination,  such  as  her  vision  of  the 
golden-haired  boy,  amounted  to  undue  influence  exercised  by  the 
defendant  Home  over  her.  To  discover  the  reasons  for  the  gift, 
you  must  look  to  the  antecedent  position  and  lives  of  the  plaintiff 
and  the  defendant.  On  the  one  hand  you  found  a  widow  lady, 
living  in  second-rate  lodgings  in  London,  alone,  childless,  and 
without  any  friends  about  her,  having  great  wealth  which  to  her 
was  useless,  an  imaginative,  superstitious  person,  but  w^th  warm, 
affectionate  feelings.  She  had  dreamt  she  was  to  adopt  a  son,  and 
had  an  unsatisfied  yearning  for  a  child.  At  the  same  time  she 
wished  for  eclat,  feeling  the  slur  under  which  she  lay  in  the  eyes 
of  her  husband's  relations  on  account  of  her  birth.  In  the  de- 
fendant Home  she  found  much  that  would  naturallv  attract  her 
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towards   him,  —  a   man  of   pleasing  appearance  .and    ari.stocratic 

connections.      From  the   first  she  conceived   feelings  of   natural 

affection    towards    him.      The  foolish    fondness   she  was 

*  proved  to  have  entertained  towards  liim  at  once  sup-    [*  680] 

plied    a   sufficient    and    natural    motive    for   her   bounty. 

The  bona  fides  of  Home  was  shown  by  the  fact  tliat  the  money 

was  still  intact,  although,  if  the  plaintiff's  account  were  correct 

he  must  have  known  that  the  result  of  the  first  conversation  she 

held  with  any  rational  person  would  be  to  overthrow  the  gift. 

Mr.  Kay  and  Mr.  Godfrey  Lushington,  for  the  defendant  "Wil- 
kinson. 

Mr.  James  replied. 

GiFFARD,  V.  C.  I  proceed  without  preface  to  examine  the  facts 
and  evidence  in  this  case  so  far  as  it  appears  to  me  to  be  material 
to  do  so.  The  suit  was  instituted  on  the  15th  of  Juue,  1867.  Its 
object  is  to  set  aside  certain  gifts  from  the  plaintiff  to  the  defend- 
ant, Daniel  Dunglass  Home,  consisting  of  about  £30,000  made  over 
to  him  absolutely,  and  another  sum  of  £30,000  settled  upon  him 
in  reversion,  subject  to  the  plaintiff's  life  interest.  The  trans- 
actions connected  with  these  gifts  began  in  October,  1866.  At 
that  time  the  plaintiff  was  well  past  seventy,  the  defendant  thirty- 
three.  The  plaintiff  was  a  widow  and  childless,  had  lost  her  hus- 
band in  1859,  had  received  a  considerable  fortune  from  him,  and 
with  what  she  herself  had  brought  on  her  marriage,  was  possessed 
of  about  £80,000  or  so  over  and  above  the  £60,000  the  subject  of 
the  suit.  She  had  no  relations  of  her  own ;  with  or  without  reason 
she  was  displeased  with  her  husband's  relatives,  excepting  Mrs. 
Clutterbuck,  his  sister,  who  is  wealthy  and  far  advanced  in  life. 
The  plaintiff  lived  in  London  lodgings  at  a  rent  of  about  30.9.  a 
week.  She  had  no  servant  of  her  own  or  society,  and  she  had  no 
friends  about  her  capable  of  giving  her  advice.  There  is  some 
uncontroverted  evidence  as  to  the  state  of  things  before  and  up  to 
this  time  to  which  it  may  be  well  to  advert.  [His  Honour  referred 
to  the  evidence  of  Mrs.  Pepper,  the  plaintiff's  landlady,  and  to  that 
of  Mrs.  Denison,  with  regard  to  the  plaintiff's  devotion  to  the 
memory  of  her  husband,  and  her  impression  that  a  change  was  to 
come  to  her  in  the  autumn  of  1866,  being  seven  years  from  his 
death.]  Subsequently  to  this  month  of  May,  1866  (the  time  of 
which  Mrs.  Denison  spoke),  the  plaintiff  returned  to  London,  and 
in  the  month  of  July  following  she  became  ac(iuainted  with  Mrs. 
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Sims.  The  plaintiffs  account  of  her  acquaintance  with  Mrs.  Sims 
is  confirmed  by  her,  and  in  substance  is  not  the  subject  of  contro- 
versy. [His  Honour  referred  to  the  affidavits  of  the  plaintiff  and 
of  Mr.  and  Mrs.  Sims  upon  this  point.  He  then  read  the  following 
passage  from  the  plaintiffs  letter  to  Mr.  Burns  of  the  28th  of  Sep- 
tember, 1866  :]  "  I  am  most  anxious  to  see  Mr.  Home.  How  long 
does  he  remain  in  London  ?  Where  other  place  could  I  see  him  ? 
I  am  a  firm  believer  in  all  he  states  in  his  book,  and  consider  him 
highly  favoured  by  the  Most  High  God,  for  it  is  He  alone  who 
performs  all  the  works  seen.  The  time  is  at  hand  when  we  shall 
all  be  spiritualists.  This  is  the  beginning  of  the  end,  and  Mr. 
Home  is  not  the  first  spiritualist."  It  was  not  until  the  2nd  of 
October  that  the  plaintiff'  saw  the  defendant  Home.  She  then  saw 
him  for  the  first  time  at  the  Spiritual  Athemeum  in  Sloane  Street, 
where  he  had  apartments.  She  had  read  his  book,  a  publication 
which  has  been  proved  and  adverted  to  in  the  cause.  Its  title  is. 
"  Incidents  in  my  Life."  Its  effect  on  her  mind  may  be  gathered 
by  her  letter  of  the  28th  of  September,  which  I  have  quoted  as 
having  been  proved  on  the  part  of  the  defendant.  There  can  be 
no  doubt  as  to  what  were  the  main  causes  which  induced  the  plain- 
tiff thus  to  seek  the  defendant  Home  at  this  time.  The  defendant 
Home  thus  describes  himself.  [His  Honour  here  read  the  passage 
from  the  defendant  Home's  answer  set  out  above ;  and,  after  refer- 
ring to  other  portions  of  the  evidence,  continued  thus :]  Such 
having  been  their  antecedents,  the  plaintiff  and  the  defendant,  as 
we  have  seen,  met  for  the  first  time  on  the  2nd  of  October,  1866. 
The  interview  of  the  2nd  of  October  was  followed  by  interviews  on 
the  4th,  the  7th,  the  8th,  the  10th,  and  the  11th.  On  the  9th  the 
plaintiff  had  an  interview  with  Mr.  S.  C.  Hall.  On  the  11th, 
£24,000  was  made  over ;  £30,000,  however,  had  been  alluded  to 
on  the  7th.  [His  Honour  then  proceeded  to  read  at  length  the 
account  given  by  Home  in  his  answ^er  of  the  several  transactions, 
contrasting  it  with  the  evidence  of  plaintiffs  and  some  of  defend- 
ant's witnesses  and  Home's  letters,  and  continued  :]  I 
[*681]  have  not  gone  *  through  the  affidavits  made  by  the  plain- 
tiff herself,  or  her  cross-examination,  because  I  think  no 
one  could  have  read  those  affidavits,  contrasted  them  with  the 
evidence  adduced  on  the  part  of  the  defendant,  particularly  Mr. 
Wilkinson's  and  Mr.  Jencken's,  and  heard  that  cross-examination, 
without  coming  to  the  conclusion  that  reliance  cannot  be  placed 
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on  her  testimony,  and  that  it  would  be  unjust  to  found  on  it  a 
decree  against  any  man,  save  in  so  far  as  what  she  has  sworn  to 
may  be  corroborated  by  written  documents  or  unimpeached  wit- 
nesses, or  incontrovertible  facts.  Much,  however,  as  I  distrust  all 
that  the  plaintiff  has  said,  and  much  as  I  suspect  what  she  has 
done  in  contemplation  of  the  suit,  I  do  not  hesitate  to  say  that  I 
disbelieve  the  allegation  made  by  the  defendant  that  the  plaiiititi 
turned  against  him  because  "  he  refused  to  accept  any  other  rela- 
tions but  those  of  mother  and  son."  Even  if  this  was  true,  it  would 
not  have  assisted  him  ;  but  the  statements  and  letters  of  the  plain- 
tiff, as  proved  on  behalf  of  the  defendant,  are  at  variance  with  this ; 
and  every  letter  and  every  act  of  the  defendant,  and  every  com- 
munication, spiritual  or  otherwise,  inconsistent  with  any  such 
notion.  I  forbear,  however,  to  pursue  this  part  of  the  case  fur- 
ther, and  turn  to  consider,  first,  whether  the  merits  are  so  before 
the  Court  as  to  enable  it  to  decide  on  them,  and  if  so,  then,  what 
the  law  is  as  applicable  to  cases  of  this  description,  and,  bearing 
that  law  in  mind,  the  result  of  the  facts  and  evidence.  With 
respect  to  the  merits  being  before  the  Court,  I  certainly  could  liave 
wished  that  the  bill  had  been  somewhat  differently  framed ;  that  it 
had  contained  the  material  or  most  of  the  material  allegations  in 
the  afifidavits  of  the  plaintiff's  principal  witnesses,  and  an  explicit 
reference  to  tlie  book  B,  and  to  the  extract  from  the  destroyed 
book.  Considering,  however,  the  contents  of  the  defendant's  an- 
swer, of  his  concise  statements  and  interrogatories,  and  of  the 
plaintiff's  answer  to  those  interrogatories ;  considering  that  the 
plaintiff  and  defendant  were  each  cross-examined,  and  each  cross- 
examined  with  reference  to  the  statements  of  the  various  witnesses, 
and  adding  to  this  that  there  was  a  motion  on  the  part  of  the 
defendant  for  the  admission  of  new  evidence  on  the  ground  of 
surprise,  which  was  substantially  successful,  —  I  think  tliat  there 
was  no  issue  or  material  allegation  of  fact  of  which  each  side  was 
not  sufficiently  apprised  and  had  not  the  opportunity  of  meeting, 
and  this  being  so,  that  all  the  requirements  of  justice  are  answered 
in  this  respect.  Then,  as  regards  the  law,  the  question  is  not  as  to 
the  validity  of  a  will,  but  wliether  two  gifts,  one  to  the  amount 
of  £30,000  actually  transferred,  and  the  other  to  tlie  amount  of 
£30,000  in  reversion,  each  irrevocable  and  without  consideration, 
supported  by  deeds,  are  or  are  not  to  be  upheld.  On  this  I  will 
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first  of  all  refer  to  what  has  been  said  in  two  cases  by  Lord  Eldox 
and  Lord  Gotten  ham. 

In  Hatch  v.  HatcJi,  Lord  Eldon  said :  "This  case  proves  the  wis- 
dom of  the  Court  in  saying,  '  It  is  almost  impossible  in  the  course 
of  the  connection  of  guardian  and  ward,  attorney  and  client,  trus- 
tee and  cestui  que  trust,  that  a  transaction  shall  stand  purporting 
to  be  bounty.'  The  Court  cannot  permit  it  except  quite  satisfied 
that  it  is  an  act  of  a  rational  consideration,  an  act  of  pure  volition 
uninfluenced  ;  and  that  inquiry  is  so  easily  battled  in  a  court  of 
justice,  that,  instead  of  the  spontaneous  act  of  a  friend  uninfluenced, 
it  may  be  the  impulse  of  a  mind  misled  by  undue  kindness  or 
forced  by  oppression.  Therefore,  if  the  Court  does  not  watch 
these  transactions  with  a  jealousy  almost  invincible  in  a  great 
majority  of  cases  it  will  lend  its  assistance  to  fraud." 

In  Dent  v.  Bennett  (which  was  the  case  of  a  medical  man),  Lord 
CoTTENHAM  said :  "  It  was  argued  upon  the  authority  of  the  civil 
law  and  of  some  reported  cases,  that  medical  attendants  were,  upon 
questions  of  this  kind,  within  that  class  of  persons  whose  acts, 
when  dealing  with  their  patients,  ought  to  be  watched  with  great 
jealousy.  L^ndoubtedly  they  are,  but  I  will  not  narrow  the  rule  or 
run  the  risk  of  in  any  degree  fettering  the  exercise  of  the  benefi- 
cial jurisdiction  of  the  Court  by  any  enumeration  of  the  descrip- 
tion of  persons  against  whom  it  ought  to  be  most  fully  exercised. 
The  relief,  as  Sir  S.  Romilly  says  in  his  celebrated  reply  in  Huguenin 
v.  Baseley,  the  relief  stands  upon  a  general  principle  applying  to  all 
the  variety  of  relations  in  which  dominion  may  be  exercised  by 
one  person  over  another." 

Huguenin  v.  Baseley  was  the  case  of  a  minister  of  reli- 
[*  682]  gion.  The  question  then  *  arises,  was  the  relation  of  the 
defendant  to  the  plaintitt"  during  these  transactions  at  all 
analogous  to  those  which  are  referred  to  by  Lord  Eldon  and  Lord 
CoTTENHAM  ?  I  answer  that  it  has  been  proved  to  be  so.  At  the 
outset  the  result  of  the  evidence  of  Mrs.  Pepper,  Mrs.  Denison  and 
Mrs.  Sims  is,  that  the  plaintiff  was  greatly  attached  to  her  hus- 
band ;  that  her  husband  had  told  her  that  a  change  would  take 
place  in  seven  years  from  his  death,  and  that  they  would  meet ; 
that  she  consequently  expected  her  own  death  in  the  autumn  of 
1866,  and  was  told  that  if  she  became  a  spiritualist  that  need  not 
be,  but  he  would  come  to  her ;  that  she  took  to  reading  books  on 
Spiritualism,  among  others,  the  "Incidents   in  my   (defendant's) 
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Life,"  and  became  desirous  of  meeting  the  defendant.  Then  Mr. 
Burns  proves  the  letter  of  September,  1866,  in  which  she  writes 
with  reference  to  tlie  defendant,  "  I  am  a  firm  believer  in  all  he 
states  in  his  book,  and  consider  him  hi.^hly  favoured  by  the  Most 
High  God."  Besides  this  the  plaintiff'  is  proved  to  have  been 
superstitious,  and  eminently  affected  by  dreams  and  visions,  parti- 
cularly by  the  vision  of  the  golden-haired  boy.  I  am  satisfied,  in 
spite  of  what  she  said  on  cross-examination,  that  she  was  deeply 
impressed  with  that  vision,  and  felt  it  as  a  reality.  ^Moreover,  she 
had  been  told  by  her  father  that  she  would  adopt  a  son,  and  it 
was  with  a  mind  saturated  with  all  this  that  she  sought  the  defend- 
ant because  of  that  which  she  terms  "  his  strange  gift."  I  have 
read  from  his  answer  the  defendant's  account  of  himself.  On 
the  2nd  of  October,  according  to  the  answer,  the  incidents  in 
the  defendant's  life  were  alluded  to.  On  the  4th  he  called  on 
the  plaintiff,  and  became  acquainted  with  her  antecedents,  birth, 
parentage,  marriage,  wealth,  and  other  circumstances.  He  was 
then  told  by  the  plaintiff  "  that  previous  to  her  late  husband's 
death  he  told  her  a  change  would  come  over  her  in  seven  years, 
and  that  she  thought  it  meant  her  death,  but  that  now  she  thought 
the  event  to  occur  was  that  she  was  to  meet  and  adopt  the  defend- 
ant." On  the  7th  X 30,000  is  alluded  to  and  X24,000  promised. 
The  plaintiff  is  represented  by  the  defendant  as  saying,  "  Why,  I 
have  seen  you  in  visions  these  many  years,  and  the  only  difference 
was  that  your  hair  was  lighter,  more  of  a  golden  yellow  than  it 
now  is,  — many  years  ago,  even  before  you  could  have  been  born. 
Why,  even  my  father  before  he  died  told  me  I  should  adopt  a  son." 
With  reference  to  tliis  we  find  in  one  of  the  defendant's  letters  a 
communication  signed  with  the  initials  "  M.  G.,"  as  betokening  her 
father,  which  is  as  follows:  "The  spirits  say,  'Dear  Daniel,  bf 
patient  and  hopeful  ;  you  are  recovering,  and  with  care  you  will  , 
have  many  years  of  usefulness  on  earth.  Your  mother,  my  dar- 
ling Jane,  is  well,  and  w^e  are  near  her  at  all  times.'"  At  tliis 
same  interview  of  the  7th  of  October  the  defendant  tells  us  there 
came  sounds  known  as  rapping.  A  call  for  the  alphabet  was 
made,  and  the  following  sentence,  or  words  nearly  similar,  spelt 
out ;  "  Do  not,  my  darling  Jane,  say  '  Alas  !  the  light  of  other  days 
for  ever  fled  ; '  the  light  is  with  you  ;  Charles  lives  and  loves  you." 
This  is  the  defendant's  own  account.  Whether  there  were  or  were 
not  what  are  called  manifestations  before  the  7th,  there  were  cer- 
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tainly  uianifestatious  then  and  on  the  Sth,  and  manifestations  far 
beyond  any  admitted  by  the  defendant.  "  On  the  11th,"  say.s  the 
defendant,  "  I  called  at  her  request,  and  we  went  to  the  city  in  a 
cab.  There  were  no  manifestations.  The  plaintif!'  .'-at  very  near 
me,  with  my  hands  in  hers,  under  her  shawl,  all  the  w'ay  to  the 
city."  On  this  occa.sion  the  £24,000  was  transferred,  and  the 
defendant  spoken  of  by  the  plaintifi'  at  the  bankers'  and  brokers' 
as  her  adopted  son.  This,  without  more,  is  in  my  judgment  enough 
to  throw  upon  the  defendant  the  onus  of  proving  that  the  plain- 
tiffs' acts  were  the  pure,  voluntary,  well  understood  acts  of  her 
mind,  unaffected  by  the  least  speck  of  imposition  or  undue  in- 
fluence, or,  as  Lord  Eldon  has  expressed  it,  "acts  of  rational  con- 
sideration, of  pure  volition  uninfluenced."  But  the  case  does  not 
stop  here.  The  defendant  states  himself  to  be  what  is  called  "  a 
medium."  Mr.  Wilkinson  casually  saw  the  plaintiff  and  defend- 
ant sitting  at  a  table,  and  the  defendant  acting  as  a  medium,  and 
it  is  to  be  inferred  that  this  is  nothing  unusual  or  uncommon,  not 
only  from  this  circumstance  but  from  the  fourth  paragrapli  of  IVIrs. 
Tom  Fellowes's  affidavit,  in  which  she  says  she  went  by  the  plain- 
tiff's appointment  to  meet  the  defendant  at  the  plaintift"s 
[*  683]  lodgings,  "  and  he  came  accordingly,  *and  after  a  short 
time  we  all  three  sat  at  the  table  for  a  seance,  the  plaintiff' 
asking  the  defendant  to  seat  himself  at  his  own  place  at  the  table, 
and  to  begin  to  call  the  spirits  ;  "  and  fr(mi  the  eighth  paragraph 
of  Mrs.  James  Fellowes's  affidavit,  in  which  she  says,  after  allud- 
ing to  her  introduction  to  the  defendant,  that  "  the  plaintiff  said  to 
him, '  Let  us  have  a  manifestation,'  but  he  said  he  could  not,  as  he 
had  a  bad  headache  and  must  leave."  I  am  aware  that  the  defend- 
ant has  been  cross-examined  as  to  these  and  other  parts  of  these 
affidavits,  and  of  the  extent  to  which  he  has  contradicted  them, 
but  Mrs.  James  Fellowes  and  Mrs.  Tom  Fellowes  were  cross-exam- 
ined, and  I  am  satisfied  that  they  are  both  the  witnesses  of  truth, 
and  in  every  sense,  as  regards  memory  and  otherwise,  quite  relia- 
ble. I  am  satisfied,  too,  that  much  more  occurred  on  Sunday,  the 
7th  of  October,  1866,  in  the  shape  of  manifestations  and  communi- 
cations, than  the  defendant  admits.  Even  on  his  own  admission 
what  did  occur  had  reference  to  the  plaintiff's  husband.  I  am 
satisfied  that  the  representations  made  by  the  plaintiff  to  Mrs. 
Tom  Fellowes  in  the  defendant's  presence  were  according  to  the 
facts,  and  that  Mrs.  Tom  Fellowes  is  accurate  when  she  says  in  the 
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seventh  paragraph  of  her  affidavit,  "On  this  occasion  the  plaintiff 
was  very  open  and  coniniunicative  in  telling  me  in  the  presence  of 
the  defendant  of  her  disposition  of  her  property,  and  he  continu- 
ally checked  her,  saying  it  was  unnecessary  to  go  into  minute  par- 
ticulars, and  the  plaintiff  said  she  wished  Plessy  (meaning  myself) 
to  know  exactly  what  she  had  done,  as  she  had  only  obeyed  her 
husband's  commands  as  communicated  by  his  spirit  through  the 
mediumship  of  the  defendant.  He,  however,  then  denied  that  he 
had  himself  had  anything  to  do  with  the  matter.  I  remember  also 
that  on  this  occasion  the  defendant  asked  me  whether  I  never  lost 
any  one  very  dear  to  me  into  whose  presence  I  shoidd  like  to  be 
brought  again."  I  cannot  take  defendant's  denial,  so  referred  to, 
to  mean  more  than  that  the  communications  from  the  })lain tiff's 
husband  were  not  caused  by  any  act  or  volition  of  the  defend- 
ant, —  this  being  in  truth  consistent  with  what  he  represents 
as  his  "strange  gift."  Then  the  defendant  in  his  cross-exam- 
ination swears  that  he  has  seen  spirits,  that  he  has  conversed 
with  them  orally,  that  in  his  presence  tables  and  chairs  have  been 
moved  bodily,  in  violation  of  the  rules  of  gravity,  and  that  he  him- 
self has  floated  in  the  air,  and  on  being  asked  how  the  spiiits  com- 
municate to  a  medium  when  they  communicate  by  knocking,  lie 
says :  "  Strange  sounds  are  heard  like  a  rapping  sound.  The 
alphabet  is  called  or  pointed  out  in  some  instances,  and  when  a 
sound  is  given  that  indicates  that  that  letter  is  to  be  written  down. 
I  have  no  alphabet  to  be  used  for  this  purpose,  —  they  can  be  called 
orally  as  well  as  pointed  out.  We  go  through  A,  B,  C,  D,  and  so 
on,  and  when  the  right  letter  is  arrived  at  the  spirit  gives  a  knock. 
The  knocks  are  both  affirmative  and  negative,  —  one  signifies  '  No,' 
and  three  signifies  '  Yes,'  but  you  can  arrange  that  as  you  please." 
Add  to  this  the  antecedents  of  the  plaintiff  and  the  defendant,  the 
defendant's  letters  from  which  I  have  read  extracts,  the  ])age  from 
the  destroyed  book  and  book  B,  in  his  handwriting.  Tlien  con- 
sider that  a  woman  past  seventy,  within  eleven  days  after  {ir>;t 
seeing  the  defendant,  mentioned  <£30,00(»,  and  actually  transferred 
X24,000  to  him,  and  followed  this  gift  by  a  will  in  his  favour, 
then  with  ,£6000,  and  then  with  a  reversionary  interest  in 
X30,000  more,  and  assuredly  there  is  proof  of  transactions  wliich 
ought  to  be  watched  with  what  Lord  Eldon  termed  "a  jealimsy 
almost  invincible,"  proof  which  throws  on  the  defendant  the  whole 
onus  of  supporting  such  gifts.     I  have  already  read  the  defendant's 
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statements  and  explanations  from  his  answer  and  affidavits  with 
reference  to  the  book  B ;  I  have  read  extracts  from  the  hook 
itself.  I  am  altogether  dissatisfied  with  those  statements  and 
explanations.  The  contents  of  the  hook  disprove  them.  It  is 
said,  however,  that  the  plaintiff's  desire  to  be  introdnced  into  the 
society  in  which  the  defendant  moved  prevailed  much  with  her ; 
tliat  her  testimony  is  not  to  be  relied  on  ;  that  there  is  not  only 
what  the  defendant  has  sworn  to,  but  Mr.  Wilkinson's  answer,  and 
evidence  of  many  witnesses  besides  his  to  which  weight  is  due ; 
that  the  plaintiff  professed  herself  to  be  "a  medium;"  that  she 

still  deals  in  spiritualism ;  that  the  defendant  was  under 
[*  684]    her  influence,  not  she  under  his ;    that    she    had    *  the 

advantage  of  independent  advice, —  Mr.  Hall's,  Mr. 
Jencken's,  Mr.  Wilkinson's ;  that  she  is  a  person  of  business 
habits  and  business  knowledge ;  that  the  letters  commencing  with 
that  of  the  10th  of  October,  1866,  were  entirely  her  own;  and  that 
she  herself  has  stated  and  admitted  to  Mr.  Wilkinson  and  other 
persons,  that  the  transactions  were  not  connected  with  spiritual- 
ism. I  agree  that  she  did  so  state  to  Mr.  Wilkinson  and  other 
persons.  I  have  said  that  I  cannot  rely  on  her  testimony.  She 
seems  to  have  had  to  do  with  spiritualism  in  connection  ivith  this 
very  suit,  but  her  desire  to  be  introduced  into  the  society  in  which 
the  defendant  moved  was  clearly  not  such  an  inducement  as  to 
account  for  w'hat  she  did,  or  the  main  inducement ;  and  when  it  is 
said  that  the  defendant  was  under  her  infiuence,  not  she  under  his, 
I  disagree  entirely.  The  facts  I  have  recapitulated,  the  letters  I 
have  read,  the  defendant's  appearance  here  in  court,  the  antece- 
dents of  both  parties,  and  the  statements  in  the  defendant's  answer 
of  what  occurred  when  and  after  he  and  the  plaintiff  quarrelled, 
lead  irresistibly  to  a  widely  different  conclusion.  As  to  the  plain- 
tiff's admissions  and  statements  that  the  transactions  were  uncon- 
nected with  spiritualism,  for  some  months  she  was  as  anxious  as  the 
defendant  to  support  the  gifts,  —  I  may  say  obstinately  desirous  of 
supporting  them.  From  her  oral  communications  W'ith  Mr.  Wil- 
kinson (these  commenced  on  the  12th  of  November,  after  her  con- 
versation with  Mrs.  Tom  Fellowes)  she  was  aware  of  the  danger  of 
referring  what  she  did  to  spiritualism.  These  circumstances  and 
her  peculiar  character,  and  the  knowledge  or  suspicion  that  her 
sanity  might  be  questioned,  sufficiently  account  for  what  she  said 
and  did  as  deposed  to  by  the  various  witnesses.     Besides  which 
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the  defendant  was  generally  present,  and  by  no  means  unaware  of 
the  value  of  anything  which  niiglit  1)0  deemed  confirmatory.  I  am 
satisfied  that  the  statements  and  admissions  to  the  effect  that  the 
transactions  had  nothing  to  do  with  spiritualism  were  not  according 
to  the  fact.  As  to  the  plaintiff  professing  to  be  a  medium,  she 
said  this,  and  almost  anything  wdiich  occurred  to  her  from  time  to 
time,  as  seeming  likely  to  make  her  of  importance  to  those  with 
whom  she  was  conversing.  But  the  defendant  has  been  proved  to 
be  the  person  who  acted  as  the  "  medium."  There  is  no  proof  of 
the  plaintiff  having  ever  so  acted,  nor  do  I  believe  she  did.  True 
it  is,  however,  that  she  has  business  habits  and  a  knowledge  of 
business,  but  obviously  a  limited  capacity,  —  very  limited  as  com- 
pared with  the  defendant's ;  and  though  I  disregard  her  statements 
as  to  her  letters,  and  think  her  quite  able  of  herself  to  have  com- 
posed the  letters  she  wrote  to  Mr.  Wilkinson,  the  letter  of  the  10th 
of  October  — 

"  My  bear  Mr.  Home,  —  I  have  a  desire  to  render  you  indepen- 
dent of  the  world,  and  having  ample  means  for  the  purpose  without 
abstracting  from  any  needs  or  comforts  of  my  own,  I  have  the  great- 
est satisfaction  in  now  presenting  you  with,  and  as  an  entirely  free- 
gift  from  me,  the  sum  of  X24,000,  and  am,  my  dear  sir,  yours  very 
truly  and  respectfully,  Jane  Lyon." 

—  is  at  singular  variance  with  what  she  said  at  the  bankers'  and  the 
brokers'  the  day  after  with  reference  to  the  adoption  of  the  defend- 
ant as  a  son,  and  with  what  the  defendant  re])resents  her  as 
having  said  to  himself  both  on  the  11th  and  at  the  interview  on 
the  7th  of  October.  This  letter  has  not  Ijeen  satisfactorily  ex- 
plained or  accounted  for.  As  to  the  inde])endent  advice,  thf  rela- 
tion betvveen  the  plaintiff  and  the  defendant  remained  unaltered 
throughout.  He  was  in  constant  communication  witli  her.  Botli 
parties  expected  that  wdiat  was  being  done  would  l)e  questioned  b}- 
the  luisband's  relations.  Sanity  was  talked  of.  Trecautions  were 
taken  that  questions  of  the  kind  might  be  put  at  rest  if  raised. 
Nitthing  like  a  power  of  revocation  was  ever  suggested,  thougli  this 
would  have  added  much  to  the  validity  of  the  deeds  and  to  the 
control  of  the  plaintiff  over  the  defendant ;  and  besides,  I  think  it 
a  just  and  sound  observation  that  all  that  was  done  was  mucli 
more  by  way  of  caution  against  what  others  might  do  than  by  way 
of  protection  to  the  plaintiff  against  her  own  folly  and  infatuatiou. 
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There  had  been  acts  of  confirmation  in  Bridyman  v.  Greeji,  Wilm. 
70,  but  WiLMOT,  C.  J.,  said  :  "  In  cases  of  forgery  instruc- 
[*  685]  tions  *  under  the  hand  of  the  person  whose  deed  or  will  is 
supposed  to  be  forged  to  the  same  effect  as  the  deed  or  will 
are  very  material ;  but  in  cases  of  undue  inlluence  and  imposition 
they  prove  nothing,  for  the  same  power  which  produces  one 
produces  the  other ;  and  therefore,  instead  of  removing  such  an 
imputation,  it  is  rather  an  additional  evidence  of  it." 

In  HiKjuenin  v.  Bascley  there  was  the  answ^er  of  the  solicitor 
who  prepared  the  deed ;  but  with  reference  to  this  Lord  Eldon 
said:  "  There  is  in  this  case  an  attempt  to  show  why  there  was  not 
a  power  of  revocation,  and  that  is  a  part  of  the  transaction  most 
liable  to  objection.  The  evidence  and  answer  of  the  attorney  go  to 
show  distinctly  that  she  informed  him  she  was  to  have  all  her 
affairs  arranged.  He  was  struck  wuth  the  circumstance  of  her 
making  it  an  irrevocable  deed,  and  told  her  that  she  should  make 
a  will."  And  in  another  part  of  the  judgment  he  said :  "  I  am 
bound  to  look  at  all  the  circumstances  that  had  led  to  the  execu- 
tion of  a  voluntary  instrument,  and  to  observe  that  the  attorney 
did  not  state  this  improvident  act  to  the  brother  of  this  lady,  or,  as 
Lord  Chief  Justice  Wilmot  says,  go  and  talk  both  to  the  grantor 
and  grantee  upon  it." 

There  was  no  suggestion  of  a  power  of  revocation  or  of  communi- 
cation with  any  of  the  husband's  relations,  or  any  question  asked 
or  inquiry  made  of  the  defendant ;  and,  on  the  19th  of  January^ 
1867,  when  the  last  of  the  deeds  was  being  read  over  and  executed,^ 
the  defendant  says  (this  being  his  account,  varying  from  the  plain- 
tiff's) :  "  She  afterwards  called  me  to  her,  and  kicking  a  footstool 
from  under  the  table  pointed  for  me  to  kneel  there.  I  did  so,  close 
to  her,  and  she  put  her  left  arm  round  my  neck  and  fondled  my 
cheek  while  they  were  reading  the  parchments." 

I  have  already  said  that,  in  my  opinion,  the  oiins  of  supporting 
the  gifts  and  deeds  rests  entirely  on  the  defendant ;  to  this  I  now 
add,  for  the  reasons  I  have  given,  and  having  regard  to  the  facts 
and  evidence  I  have  gone  through,  that,  in  my  judgment,  he  has 
not  made  or  proved  such  a  case  as  is  requisite  for  their  support- 
There  must,  therefore,  be  a  declaration  in  the  usual  form  that  the 
gifts  and  deeds  are  fraudulent  and  void  ;  there  must  be  the  neces- 
sary transfers  and  assignments  to  the  plaintiff,  and  an  account 
against  the  defendant.     There  remain  the  costs  to  be  disposed  of 
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The  plaintiff  and  her  counsel  agreed  that  they  had  no  case  against 
Mr.  Wilkinson,  and  that  his  costs  must  be  paid  by  her.  This,  of 
course,  must  be  done.  Under  any  but  excejitional  circumstances 
these  costs  would  be  recovered  over  against  the  defendant,  and  be 
would  pay  all  the  other  costs  of  the  suit.  The  expenses,  however, 
have  been  very  seriously  increased,  first  by  the  unwarrantable  attack 
in  the  plaintiffs  affidavit  on  Mr.  Wilkinson,  and  secondly,  by  her 
innumerable  misstatements  in  many  important  particulars,  —  mis- 
statements on  oath  so  perversely  untrue  that  they  have  embarrassed 
the  Court  to  a  great  degree  and  quite  discredited  the  plaintiff's 
testimony.  The  plaintiff,  therefore,  must  bear  Mr.  Wilkinson's 
costs  and  her  own ;   the  defendant  will  escape  these  costs. 

I  have  now  only  a  few  words  to  say  in  conclusion.  1  know  nothing 
of  what  is  called  "  spiritualism  "  otherwise  than  from  the  evidence 
before  me ;  nor  would  it  be  right  that  I  should  advert  to  it  except 
as  portrayed  by  that  evidence.  It  is  not  for  me  to  conjecture  what 
may  or  may  not  be  the  effect  of  a  peculiar  nervous  organisation,  or 
"how  far  that  effect  may  be  communicated  to  others,  or  how  far 
some  things  may  appear  to  some  minds  as  supernatural  realities 
which  to  ordinary  minds  and  senses  are  not  real.  But,  as  regards 
the  manifestations  and  communications  referred  to  in  this  cause,  I 
have  to  observe,  in  the  first  place,  that  they  were  brought  about,  by 
some  means  or  other,  after  and  in  consequeuce  of  the  defendant's 
presence,  how  there  is  no  proof  to  show ;  in  the  next,  that  they 
tended  to  give  the  defendant  influence  over  the  plaintiff  as  well  as 
-pecuniary  benefit ;  in  the  next,  that  the  system,  as  presented  by  the 
•evidence,  is  mischievous  nonsense,  well  calculated  on  the  one  hand 
to  delude  the  vain,  tRe  weak,  the  foolish,  and  the  superstitious,  and 
on  the  other  to  assist  the  projects  of  the  needy  and  of  the  ad- 
venturer; and,  lastly,  that  beyond  all  doubt  there  is  plain  law 
enough  and  plain  sense  enough  to  forbid  and  prevent  the  retention 
of  acquisitions  such  as  these  by  any  "medium,"  wliether 
with  or  without  a  strange  gift ;  and  that  this  *  should  be  so  [*  686] 
is  of  public  concern  and  (to  use  the  words  of  Lord  Hakd- 
wicKE)  "  of  the  highest  public  utility." 

ENGLISH   NOTES. 

Tlie  following  cases  arising  out  of  voluntary  gifts  between  members 
•of  a  faniil}'  where  undue  influence  was  presumed  may  be  added  to  tlio.se 
cited  iu  the  principal  cases:  —  Cocking  v.  Pitt  (1740),  1  Ves.  Sen.  4(><>j 


874        "  CONTKACT. 


Nos.  76,  77.  —  Hugfuenin  v.  Baseley;  Lyon  v.  Home.  —  Notes. 

Archer  v.  Hudson  (1846),  7  Beav.  551;  Ilarve/y  v.  Mount  (1847),  8 
Beav.  439;  Page,  v.  Home  (1850),  11  Beav.  227;  DlmsdaLe  v.  iJlms- 
dale  (1856),  3  Drew.  556;  Wright  v.  Vanderplavk  (1857),  2  K.  &  J. 
1,  8  I)e  G.  M.  &  G.  133,  25  L.  J.  Ch.  753;  Grosvenor  v.  Sherratt 
(1859),  28  Beav.  659;  Ei^erltt  v.  Everitt  (1870),  L.  Pv.,  10  Eq.  405,  39 
L.  J.  Ch.  777,  23  L.  T.  136,  18  W.  R.  1020.  In  all  these  cases  there 
was  absence  of  independent  advice. 

In  Coulson  v.  Allison  (1859),  2  De  G.  F.  &  J.  521,  a  settlement  of 
real  and  personal  property  belonging  to  the  plaintiff  executed  in  con- 
sideration of  marriage  purporting  to  be  contracted  with  her  deceased 
sister's  husband,  was  set  aside  partly  on  the  ground  of  undue  influence 
and  partly  on  the  ground  of  failure  of  consideration.  In  Smith  v.  Kay 
(1859),  7  H.  L.  Cas.  779,  a  young  man  only  just  of  age  had  become 
largely  indebted  to  the  plaintiff  by  the  contrivance  of  an  older  man 
who  had  acquired  a  strong  influence  over  him,  and  who  professed  to 
assist  him  in  a  career  of  extravagance  and  dissipation.  The  defendant 
was  held  entitled  to  the  protection  of  the  Court,  even  though  the  in- 
fluence was  not  parental,  spiritual,  or  fiduciary.  In  delivering  judg- 
ment, Lord  KiNGSDOWN  said:  ''The  principle  applies  to  every  case 
where  influence  is  acquired  and  abused,  whei-e  confidence  is  reposed 
and  betrayed.  The  relations  with  which  the  Court  of  Equitv  most 
ordinarily  deals  are  those  of  trustee  and  cestui  que  trust,  and  such  like. 
It  applies  specially  to  those  cases  for  this  reason,  and  for  this  reason 
only,  that  from  those  relations  the  Court  presumes  confidence  put  and 
influence  exerted.  Whereas  in  all  other  cases  where  those  relations  do 
not  exist,  the  confidence  and  the  influence  must  be  proved  extrinsically ; 
but  where  they  are  proved  extrinsically,  the  rules  of  reason  and  com- 
mon sense,  and  the  technical  rules  of  a  Court  of  Equity  are  just  as 
applicable  in  the  one  case  as  in  the  other." 

In  Tate  v.  Williamson  (1866),  L.  K.,  2  Ch.  55,  a  young  man,  A., 
aged  twenty-three  years,  entitled  to  a  moiety  of  a  freehold  estate  the- 
entirety  of  which  was  worth  £440  a  year,  being  largely  indebted,  and 
being  estranged  from  his  father,  wrote  to  his  great-uncle  for  advice 
and  assistance  as  to  the  payment  of  his  debts.  The  uncle  deputed  his 
nephew,  W.  (the  defendant),  to  see  A.  on  the  subject.  A.,  refusing  to 
compromise  his  debts,  and  being  willing  to  sell  his  moiety,  the  defend- 
ant offered  him  £7000  for  it,  payable  by  instalments,  which  offer  was 
accepted  by  A.  The  defendant  had  the  property  valued  before  signing 
the  agreement,  and  upon  this  valuation  the  mines  under  the  entirety 
of  the  estate  were  estimated  at  £20,000.  The  sale  was  completed  with- 
out the  valuation  having  ever  been  communicated  to  A.  On  a  bill  by 
A.'s  heir  to  impeach  the  sale,  it  was  held  that  the  sale  could  not  be 
supported   as   the   parties   stood  in   fiduciary  relationship.     The  same 
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principle  is  illustrated  by  Rhodes  v.  Bates  (1866),  L.  R.,  1  Cli.  l'."')2, 
35  L.  J.  Ch.  267  (gift  by  an  unmarried  lady  to  a  brotlier-in-law  with 
whom  she  was  living);  Ellis  v.  Burlier  (1872;,  L.  R.,  7  Ch.  104.  41  L. 
J.  Ch.  64  (a  case  where  undue  pressure  was  exercised  by  a  trustee  who 
was  also  agent  to  the  plaintiff's  landlord) ;  Bainhvigrje  v.  Broicii  (1S81), 
18  Ch.  D.  188,  50  L.  J.  Ch.  522,  44  L.  T.  705,  29  W.  R.  782  (a  trans- 
action between  a  father  and  a  son  and  daughters  living  in  family  with 
him). 

The  rule  in  Bridyman  v.  Green  (1755),  2  Ves.  Sen.  627,  cited  in 
the  principal  case  of  Huguenin  v.  Baseley,  that  a  Court  of  equity  can 
take  away  from  third  persons  the  benefits  which  they  have  derived 
from  the  fraud,  imposition,  or  undue  influence  of  others,  has  also  been 
acted  upon  in  various  later  cases.  In  Maithmd  v  Ivvlwj  (1846).  15 
Rim.  437,  A.  and  B.  consented  to  postpone  the  payment  of  £oi)W  due 
to  them  from  C,  in  consideration  of  C.  procuring  and  giving  them  the 
plaintiff's  guarantee  for  that  sum;  and  C.  at  the  same  time  informed 
A.  and  1>.  (as  the  fact  w^as)  that  the  plaintiff  was  his  niece  and  was 
possessed  of  considerable  property,  that  she  had  resided  with  him  for 
some  time,  that  he  had  been  her  guardian,  and  tliat  she  had  been  of 
age  for  about  a  year  and  a  half.  Afterwards  another  arrangement 
was  made  between  A.,  B.,  and  C,  in  pursuance  of  which  A.  and  15. 
delivered  up  the  guarantee,  and  C.  procured  and  gave  them  the  plain- 
tiff's cheque  for  £'3000  and  her  promissory-note  for  £1200  as  securiti(^s 
for  his  paying  them  these  sums.  The  Court  granted  and  afterwards 
continued  an  injunction  restraining  A.  and  B.  from  prosecuting  mi 
action  against  the  plaintiff  to  recover  the  £3000. 

In  Kempson  v.  Ashhee  (1874),  L.  R.,  10  Ch.  15,  44  L.  J.  Ch,  105. 
31  L,  T.  525,  23  W.  R.  38,  a  young  lady  in  1859,  shortly  after  attain- 
ing majority,  executed  a  bond  to  the  defendant  as  surety  for  her  stejv 
father  with  whom  she  was  residing.  In  1866  sh(!  was  induced  to  give 
a  second  bond  as  surety  for  the  payment  of  the  judgment  which  the 
defendant  had  recovered  against  her  .step-father  on  the  bond.  She  had 
no  independent  advice,  and  both  deeds  were  prepared  by  the  step- 
father's solicitor.  In  an  action  to  set  aside  the  bond,  it  was  held  that 
the  second  bond  must  be  taken  as  connected  with  the  first,  and  that^-^ 
she  was  not  aware  of  the  invalidity  of  the  first  bond,  the  execution  if 
the  second  bond  was  not  a  confirmation  of  the  first,  and  both  l)oiids 
were  set  aside. 

In  Bainbrlf/f/e  v.  Broirn,  supra,  it  was  held  that  where  a  (h-ed  <■  'U- 
ferring  a  benefit  on  a  father  is  executed  by  a  cliild  v/ho  is  not  eniiiiici- 
pated  from  the  father's  control,  if  the  deed  is  afterwards  impeached  l>y 
the  child,  the  onus  is  on  the  father  to  show  that  the  chibl  liad  imle- 
pendent  advice,  and  that  this  07ius  extends  to   a   volunteer  claiming 
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through  the  father,  and  to  an}'  person  taking  with  notice  of  the  circum- 
stances which  raises  the  equity,  but  not  further. 

Akin  to  the  topic  of  undue  influence  is  dealing  with  reversioners 
and  expectant  lieirs.  As  regards  the  sale  of  reversions,  the  Statue  31 
Vict.  c.  4,  overriding  the  rule  prevailing  prior  to  its  passing,  enacted 
that  no  purchase  made  bond  fide  and  without  undue  or  unfair  dealing 
of  any  reversionary  interest  in  real  or  personal  estate  should  thereafter 
be  opened  or  set  aside  merely  on  the  ground  of  undervalue.  This 
does  not  interfere  with  the  jurisdiction  of  the  Court  to  give  relief  in 
cases  of  "catching  bargains"  with  heirs  or  reversioners,  which  have 
been  held  to  be  fraudulent.  The  chief  cases  on  this  subject  are,  Earl 
of  Chesterfi,eld  v.  Janssen  (1750-1),  2  Ves.  Sen.  125;  Tyler  v.  Yates 
(1871),  L.  R.,  11  Eq.  265,  L.  R.,  6  Ch.  664,  40  L.  J.  Ch.  768;  Earl 
ofAylesford  v.  Morris  (1873),  L.  R.,  8  Ch.  484,  42  L.  J.  Ch.  546,  28 
L.  T.  541,  21  W.  R.  424;  B^nyon  v.  Cook  (1875),  L.  R.,  10  Ch.  389, 
32  L.  T.  353,  23  W.  R.  413,  531;  0' Boris  v.  BoUnghroke  (1877),  2 
App.  Cas.  814;  Neville  v.  Snelling  (1880),  15  Ch.  D.  679,  49  L.  J. 
Oh.  777,  43  L.  T.  244;  Fry  v.  Lane  (1889),  40  Ch.  D.  312,  58  L.  J. 
Ch.  113,  60  L.  T.  12,  37  W.  R.  135;  Jawes  v.  Ker  (1889),  40  Ch.  D. 
449,  58  L.  J.  Ch.  355,  60  L.  T.  212,  37  W.  R.  279. 

Neither  will  a  transaction  be  supported  where  a  person  dealing  with 
an  expectant  heir  purports  to  sell  him  goods  that  he  maj'  turn  them 
into  cash,  and  takes  a  security  for  the  nominal  price;  Barker  v.  Van- 
sommer  (1782),  1  Bro.  C.  C.  149;  Kinff  v.  Hamlet  (1854),  1  My.  & 
K.  456. 

Confirmation  of,  or  acquiescence  in,  the  transaction  after  the  undue 
influence  is  withdrawn  will  make  it  valid  and  not  subject  to  subse- 
quent rescission;  Mitchell  v.  Homfray  (1883),  8  Q.  B.  D.  587,  50  L. 
J.  Q.  B.  460,  45  L.  T.  694,  29  W.  R.  558;  Allcard  v.  Skinner  (1887), 
36  Ch.  D.  145,  56  L.  J.  Ch.  1052,  57  L.  T.  61,  36  W.  R.  251.  The 
validity  of  the  confirmation  or  acquiescence  is  conditional  on  the  entire 
cessation  of  the  undue  influence,  and  on  the  knowledge  of  his  rights 
by  the  injured  party;  Moxon  v.  Payne  (1873),  L.  R.,  8  Ch.  881.  43 
L.  J.  Ch.  240;  Kempson  v.  Ashhee  (1874),  L.  R.,  10  Ch.  15,  44  L.  J. 
Ch.  195,  31  L.  T.  525,  23  W.  R.  38. 

AMERICAN  NOTES. 

The  doctrine  of  the  principal  cases  has  been  widely  accepted  in  this  country. 
A  careful  analysis  of  the  cases  may  be  found  in  Browne  on  Parol  Evidence, 
p.  70.  It  is  there  stated  :  "  "Where  one  occupies  a  position  of  trust  for,  or 
sustains  a  position  of  legal  or  natural  authority  or  influence  over  another,  any 
gift  or  benefit  from  the  latter  to  the  former,  or  any  financial  settlement 
between  them,  is  presumptively  void,  and  can  be  enforced  or  retained  only 
upon  the  clearest  proof  of  good  faith  on  the  part  of  the  former,  and  of  under- 


IJ.  C.  VOL.  VI. 1      SECT.  Xr.  — RESCISSION    OF   CONTRACTS.  877 

Nos.  76,  77.  — Hugnenin  v.  Baseley  ;  Lyon  v.  Home.  —  Notes. 

standing  and  intention  on  the  part  of  the  latter."  The  dootrine  has  been 
applied  in  the  following  relations  : 

Husband  and  wife :  Haydock  v.  Haydork,  o4  Xew  Jersey  Equity,  570 ;  .38 
Am.  Rep.  385  ;  Boyd  v.  De  La  Montar/me,  73  New  York,  498  ;  Darlinyton'.s- 
Appeal,  86  Pennsylvania  State,  512  ;  27  Am.  Rej^.  72G  ;  Shipman  v.  Furniss,  fJ9 
Alabama,  555  ;  -44  Am.  Rep.  528;   G(dding  v.  Golding.  82  Kentucky,  51. 

Affianced  parties:  Kelly  v.  McGrath,  70  Alabama,  75 ;  45  Am.  Rep.  75; 
Butler  V.  Butler,  21  Kansas,  521  ;  30  Am.  Rep.  441  ;  Hamilton  v.  Smith.  57 
Iowa,  15;  42  Am.  Rep.  39  ;  Hall  v.  Carniickael,  8  Baxter  (Tennessee),  211  ;  35 
Am.  Rep.  696  ;  Gilmore  v.  Burch,  7  Oregon,  374;  33  Am.  Rep.  710 ;  Pierce  v. 
Pierce,  71  New  York,  154;  27  Am.  Rep.  22;  Kline  v.  Kline,  57  Pennsylvania 
State,  120  ;  98  Am.  Dec.  206 ;  Falk  v.  Turner,  101  Mas.sachusetts,  494  ;  Kock- 
afellow  V.  Neiccomb,  57  Illinois,  186  (man  complaining  of  woman)  ;  Graham  v. 
Graham,  143  New  York,  -573. 

Parent  and  child  :  Wood  v.  Babe,  96  New  York,  414  ;  48  Am.  Rep.  640 ; 
Noble's  Adin'r  \.  Moses,  81  Alabama,  530;  60  Am.  Rep.  175.  Contra  as  to 
grandparent  and  grandchild  :  Cowee  v.  Cornell,  75  New  York,  91,  31  Am.  Rep. 
428.  Case  of  benefit  from  father  to  son  through  advice  of  a  justice  of  tlie 
peace,  his  confidential  friend.  Fisher  v.  Bi^'hop,  108  Nev,'  York,  25  ;  2  Am.  St. 
Rep.  357. 

Persons  in  loco  parentis:  Berkmeyer  v.  Kellerman,  32  Ohio  State,  239;  30 
Am.  Rep.  577. 

Executor  and  legatee  :  Leach  v.  Leach,  65  Wisconsin.  284. 

Administrator  and  distributee:  Williams  v.  Po>cell,  66  Alabama,  20 ;  41 
Am.  Rep.  742. 

Brother  and  sister  :  Gillespie  v.  Holland,  40  Arkansas,  28 ;  48  Am.  Rep.  1. 

Physician  and  patient :  Cadwallader  v.  West,  48  Missouri,  483 ;  Crisped  v. 
X)Hfto?.>!,  4  Barbour  (New  York  Supr.  Ct.),  393;  Woodbury  v.  Woodbury,  HI 
MassachusettSj  329.  Contra:  A udenre id's  Appeal,  89  Pennsylvania  State,  114; 
33  Am.  Rep.  731. 

Guardian  and  ward  :  Feryuson  v.  Lowery.  54  Alabama.  510;  25  Am.  Rep. 
718;  Bickerstaf  v.  Marlin,  60  Mississippi,  509;  45  Am.  Rep.  418;  Mann  v. 
McDonald,  10  Humphrey  (Tennessee),  275. 

Equitable  wardship  :  Jacox  v.  Jacox,  40  Michigan,  473  ;  29  Am.  Rep.  5  !7. 

Attorney  and  client :  Dickinson  v.  Bradford,  59  Alabama.  581  ;  31  .\m.  Rep. 
23  ;  Ecans  v.  Ellis,  5  Denio  (New  York).  640 ;  Stout  v.  Smith.  98  New  York, 
25;  50  Am.  Rep.  032;  Darlington's  Estate.  147  Pennsylvania  State,  624;  30 
Am.  St.  Rep.  776  (attorney  in  fact). 

Minister  and  parishioner,  or  religious  adviser  and  disci])le  :  Connor  v. 
Stanley,  72  California,  556 ;  1  Am.  St.  Rep.  84;  Finegan  v.  Tlieisen.  92  Mich- 
igan, 173  ;  Thompson  v.  Hawks,  14  Federal  Reporter,  902.  Contra  :  Jackson  v. 
Ashlon,  11  Peters  (U.  S.  Supr.  Ct.)  255  {obiter). 

Agent  and  principal  :  //'///  v.  Knappenberger,  97  Missouri,  509  ;  10  .\ni.  St. 
Rep.  337. 

Contra  as  to  mere  confidential  friends  :  Prrssley  v.  Kemp.  16  South  Carolina. 
334  ;  42  Am.  Rep.  635  ;  Hemingway  v.  Coleman.  49  Connecticut,  390  ;  44  .\m. 
Rep.  243.  In  the  former  case,  an  unmarri<'d  woman,  seventy  years  old.  feeble 
and  deaf,  deeded  a  considerable  part  of  her  property,  twelve  days  before  her 
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death,  to  a  young  unmarried  man,  in  whose  family  she  was  living,  to  whom 
she  was  strongly  attached,  and  who  liad  acted  as  her  agent  in  a  few  instances. 
The  deed  was  drawn  by  an  attorney  under  her  directions,  and  was  executed 
in  the  grantee's  presence,  after  she  had  read  and  luiderstood  it.  She  had 
previously  executed  a  will  bestowing  the  same  property  on  charities.  No 
coercion  being  shown,  it  was  held  that  the  deed  should  not  be  set  aside  for 
constructive  fraud  on  account  of  the  relations  of  the  parties.  Citing  Huguenin 
V.  Baseley,  but  deejning  it  to  hold  the  rule  "  more  strictly  than  it  is  held  by 
the  Courts  of  this  country,"  and  emphasizing  the  fact  that  the  transaction 
would  have  been  valid  if  done  through  the  medium  of  a  will.  In  the  Connec- 
ticut case,  the  defendant  had  been  a  trusted  labourer  in  the  service  of  A.  iu 
taking  care  of  oyster  beds.  Seven  years  after  he  left  the  service,  but  while 
on  friendly  terms  with  A.,  the  latter  became  mentally  feeble  and  unable  to 
manage  his  affairs,  and  his  wife,  intelligent  and  caj)able,  transacted  them  for 
him.  The  wife,  on  defendant's  advice  and  through  his  agency,  sold  part  of 
the  oyster  beds,  and  wishing  to  sell  the  rest,  and  defendant  offered  to  buy 
them,  and  she  said  he  might  have  them  if  he  would  pay  as  much  as  any  one 
else.  Defendant  offered  $200,  although  he  knew  they  were  worth  '$500.  The 
sale  was  completed  on  those  terms,  the  wife  believing  defendant  honest  and 
friendly,  and  that  he  would  offer  a  fair  price,  and  making  no  inquiry,  and 
he  knowing  her  reliance.  Held,  that  the  sale  should  not  be  set  aside.  The 
latter  case  may  be  supportable,  but  not  so  of  the  former,  in  the  writer's 
opinion.  The  contrary  was  held  iu  Zimmerman  v.  Bitner,  Maryland,  to 
appear. 

In  Audenre'xVs  Appeal,  svpra,  A.  was  seventy  years  old,  very  wealthy,  infirm 
and  confined  to  the  house,  but  of  sound  mind  and  judgment.  F.  was  his 
physician  and  confidential  friend.  A.  executed  a  contract  with  F.,  by  which 
in  consideration  of  one  dollar  and  F.'s  services  in  procuring  certain  stock  for 
A.,  A.  agreed  to  transfer  a  certain  interest  in  it  to  F.  F.  realized  about 
$^50,000  thereby.  It  did  not  appear  that  A.  had  any  independent  advice. 
Held,  that  F.  was  at  liberty  to  show  that  the  transaction  was  a  gift,  and  that 
the  burden  of  proof  of  fairness  was  not  on  him.  Of  this,  the  present  writer 
is  still  of  opinion,  as  he  declared  himself  in  a  note  to  the  case,  33  Am.  Rep. 
786,  that  it  "  is  opposed  to  the  almost  unanimous  current  of  authority." 

The  doctrine  is  not  applicable  to  wills.  Mackall  v.  Mackall,  135  United 
States,  167;  Bancroft  v.  Otis,  91  Alabama,  279  ;  24  Am.  St.  Rep.  904.  Tyson 
V.  Tysons  Exr's,  37  Maryland.  583  ;  Post  v.  Mason,  91  New  York,  539. 

See  Law^son  on  Contracts,  §§  260-268 ;  Pomeroy's  Equity  Jurisprudence, 
pp.  1268  et  seq. ;  1370  et  seq.,  citing  the  principal  cases. 

In  Hall  V.  Perkins,  3  Wendell  (New  York  Court  of  Errors),  626,  the  doctrine 
was  unanimously  applied  where  a  simple,  ignorant,  young  nephew^  was  in- 
duced by  his  uncle,  an  advocate  {par  courtoisie)  iu  justice's  court,  to  accept  a 
conveyance  of  land  worth  not  more  than  f 240  in  satisfaction  of  a  claim  of  at 
least  ^500. 
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PEEK  V.  THE  SAME. 


Ee  OVEEEND,   GUENEY,  &   CO. 

(1867.) 

RULE. 

The  right  to  rescind  a  voidable  contract  must  be  exer- 
cised within  a  reasonable  time,  and  is  destroyed  when 
restitutio  in  integnini  has  become  impossible.  Declared  insol- 
vency of  a  company  which  is  followed  by  a  winding-up 
order  puts  an  end  to  any  right  of  rescission  of  the  contract 
of  membership,  on  the  ground  of  .misrepresentation  or 
otherwise. 

Oakes  (Appellant;  v.  Turquand  &  Another  (Respondent). 
Peek  V.  The  Same. 
In  re  Overend,  Gurney,  &  Co. 

L.  R.,  2  H.  L.  325-379  (s.  c.  36  L.  J.  Ch.  949 ;  16  L.  T.  808). 

Company.  —  Contribution.  —  Fraud.  —  Winding-up.  [325] 

Where  a  person  has  been,  by  the  fraudulent  misrepresentations  of  directors, 
or  l)y  their  fraudulent  concealment  of  facts,  drawn  into  a  contract  to  pur- 
chase shares  in  a  company,  the  directors  cannot  enforce  the  conti-act  ajjainst 
him,  but  he  may  rescind  it.     But  he  must  do  so  within  a  reasonable  tinu^. 

A  contract  induced  by  fraud  is  not  void,  but  voidable ;  and  thei-efoi-e 
though  the  persons  who  by  their  fraud  induced  it  may  not  enforce  it,  other 
persons  may,  in  consequence  of  it,  acquire  interests  and  rights  which  they 
may  enforce  against  the  party  .who  has  been  so  induced  to  enter  into  it. 

The  Limited  Liability  Acts  previous  to  1802  do  not  desti'oy,  but  only  re- 
strict the  liability  of  a  shareholder  in  a  company  formed  under  tiieir  pro 
visions,  and  change  the  form  of  enforcing  it. 

The  direct  remedy  of  a  creditor  of  an  incorporated  company  is  solelv 
against  the  company,  and  not  against  its  individual  members  as  ujion  a  cou' 
tract  with  them.  But  though,  as  between  the  conqiany  and  the  member,  the 
member  might  have  a  good  legal  or  equitable  defence  to  a  call  ujion  himself, 
he  may  be  liable  to  contribute  to  the  assets  of  the  company  required  for  the 
payment  of  the  company's  creditors. 
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[3'2G]  A.  applied,  on  the  faith  of  statements  in  a  pro.spectus,  for  shares  in  a 
limited  liability  company.  They  were  allotted.  IIi.s  name  was  put  on 
the  register  of  shareholders.  At  the  end  of  niiie  months  the  company  failed. 
Jt  was  ordered  to  be  wound  up.  A.  then  a2)plied  to  have  his  name  removed 
from  the  list  of  contributories. 

Held,  affirming  the  decision  of  ]\Ialixs,  V.  C,  that  it  was  properly  placed 
thei-e. 

The  first  of  these  cases  was  an    appeal   against  a  decision    of 

Vice-Chancellor  Malins,  by  which   the  name  of  Mr.  Oakes  was 

kept  on  the  register  of  members  of  the  company  called  "Overend, 

Gurney,  &  Co.,  Limited,"  and  he  had  been  held  liable  to 

[*  327]  answer  any  call  *  that  might  be  made  upon  him  by  the 

liquidators  appointed  to  wind  up  the  company. 

The  second  was  an  appeal  by  Mr.  Peek  against  a  like  decision, 
the  only  difference  between  the  two  cases  themselves  being  that 
Mr.  Oakes  was  an  original  allottee  of  the  shares  in  respect  of  which 
liability  was  fixed  on  him,  while  Mr.  Peek  had  purchased  his 
shares  in  the  ordinary  way. 

Both  the  appellants  alleged,  in  substance,  that  the  representa- 
tions made  by  the  directors  of  the  company  were  false  and  fraudu- 
lent, and  that  in  consequence  of  such  false  and  fraudulent 
representations,  and  by  means  thereof,  they  had  become  the  hold- 
ers of  the  shares.  They  insisted,  therefore,  that  they  were,  as  a 
result  of  the  imposition  practised  upon  them,  released  from  all 
liability  to  have  their  names  kept  on  the  list  of  members,  and  be 
made  to  contribute  to  the  debts  of  the  company. 

The  company  had  begun  business  on  the  1st  of  August,  1865, 
and  stopped  payment  on  the  10th  of  May,  1866.  On  the  11th  of 
May  Vice-Chancellor  Kixdeesley  made  an  order  appointing,  pro- 
visionally, Messrs.  Turquand  and  Harding  to  be  the  official  liqui- 
dators of  the  company.  An  extraordinary  general  meeting  of  the 
members  of  the  company  was  called  for  the  11th  of  June,  1866, 
"  to  consider  the  position  of  the  affairs  of  the  company,  and,  if 
deemed  expedient,  to  pass  the  following  resolution  :  '  That  the  com- 
pany cannot,  by  reason  of  its  liabilities,  continue  its  business,  and 
that  it  is  advisable  to  wind  up  the  same  voluntarily.' "  The  meet- 
ing was  held,  and  363  shareholders,  representing  30,193  shares, 
were  present,  and  623  shareholders,  representing  26,312  shares, 
sent  proxies.  The  resolution  actually  passed  was  this  :  "  That  it 
has  been  proved  to  the  satisfaction  of  this  meeting  that  Overend. 
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Gurney  &  Co.,  Limited,  cannot,  by  reason  of  its  liabilities,  con- 
tinue its  business,  and  that  it  is  advisable  to  wind  up  the  same 
voluntarily  under  the  supervision  of  the  Court,  and  that  William 
Turquand  and  Robert  Palmer  Harding,  of  &c.,  be  and  are  hereby 
appointed  liquidators."  Two  shareholders  (Mr.  Henry  Kingscote 
and  Mr.  Henry  Grissell)  and  one  depositor  (Mr.  Charles  Oppeuheim) 
were  appointed  a  committed  of  supervision. 

Petitions  for  winding  up  the  company  were  presented,  and  were 
heard  before  Vice-Chancellor  Kindersley  on  the  22nd  of 
June,  1866,  *  when  the  following  order  was  made  :  "  That  [*  328] 
the  voluntary  winding  up  of  the  said  CK'erend,  Gurney  & 
Co.,  Limited,  referred  to  in  the  affidavit  of  William  Bois,  filed  on 
the  22nd  of  June,  1866,  be  continued,  but  subject  to  the  super- 
vision of  this  Court,  and  that  William  Turquand  and  Piobert  Palmer 
Harding  be  continued  as  liquidators,  and  that  any  of  the  proceed- 
ings under  the  said  voluntary  winding-up  might  be  adopted  as  the 
Judge  should  think  tit." 

The  liquidators  put  the  names  of  Mr.  Oakes  and  Mr.  Peek  on 
the  list  of  contributories ;  and  on  the  20th  of  August,  1866,  made 
a  call  of  10  per  cent,  on  the  members  of  the  company  in  respect  of 
the  unpaid  portion  of  the  shares.  Notice  of  motion  to  remove  the 
names  of  these  appellants  from  the  list,  and  to  stay,  as  against 
them,  all  proceedings  on  the  call,  having  been  given,  the  motion 
was  heard  before  Vice-Chancellor  Malins,  who,  on  the  9th  of 
February  and  the  7th  of  March,  1867,  made  orders  dismissing  the 
motion,  and  directing  that  Mr.  Oakes  and  Mr.  Peek  should  ]iay 
the  costs  of  the  liquidators,  and  that  the  costs  of  Mr.  Oppenhcim, 
the  depositor,  who  represented  the  creditors,  should  come  out 
of  the  assets  of  the  company.  This  appeal  was  brought  against 
these  orders. 

The  facts  of  tlie  case  are  stated  somewhat  more  in  detail  in  the 
judgment  of  the  LoRD  Chancellor. 

The  case  was  fully  argued,  and  on  a  subsequent  day,  — 
15  Aug.    The  Lord  Chancellor  (Lord  Chelmsford)  :  —      [340] 
My  Lords,  these  are  appeals  from  orders  of  Vice-Chan- 
cellor Malins,  refusing  to  remove  the  names  of  the  appellants  from 
the  register  of  members  of  the  company  of  Overend,  Gurney  &  Co., 
Limited,  and  from  tlie  list  of  contributories  of  the  said  company, 
and  to  rectify  the  register  accordingly.      The  cases  are  of  the  grcnt- 
est  importance,  and  the  decision  of   this  House   upon   them    will 
VOL.  vr  — 5G 
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determine  for  the  future  the  rights  and  liabilities  of  creditors  and 
shareholders  of  a  limited  liability  company  upon  its  winding  up 
under  the  Companies  Act,  1862. 

The  appellants  dispute  their  liability  to  be  placed  upon  the  list 
of  contributories  on  the  ground  that  they  were  induced  to  take 
shares  in  the  company  by  false  and  fraudulent  representations 
made  by  the  directors  in  a  prospectus  issued  by  them  on 
[*  341]  its  *  formation ;  that  consequently  their  agreements  to 
become  shareholders  in  the  company  are  not  binding  upon 
them,  and  that  they  never,  by  any  subsequent  act,  affirmed  them 
or  acquiesced  in  their  validity.  The  appellant  Oakes  was  an  origi- 
nal allottee  of  his  shares ;  the  appellant  Peek  purcliased  his  in  the 
market,  either  from  an  allottee  or  from  a  purchaser  from  an 
allottee.  In  considering  the  case,  I  shall  look  at  it  throughout  as 
if  Oakes  was  the  only  appellant,  because  if  he  fails  to  establish  his 
right  to  be  relieved  from  liability,  Peek  cannot  possibly  succeed. 

The  prospectus  of  the  company  was  dated  on  the  12th  of  July, 
1865.  Oakes,  on  the  15th  of  July,  applied  for  100  shares,  but  twenty- 
five  only  were  allotted  to  him.  There  can  be  no  doubt  that  Oakes 
was  induced  by  the  prospectus  to  take  his  shares ;  and,  therefore, 
the  first  question  to  be  considered  is,  whether,  as  he  alleges,  the 
representations  it  contained  were  false  and  fraudulent. 

The  company  was  formed,  as  the  prospectus  states,  "  for  the 
purpose  of  carrying  into  effect  an  arrangement  for  the  purchase, 
from  Overend,  Gurney,  &  Co.,  of  their  long-established  business  of 
bill  brokers  and  money  dealers."  In  order  to  form  an  opinion  of  the 
true  character  of  the  statements  made  in  the  prospectus,  it  is  neces- 
sary to  know  what  was  the  state  of  the  firm  of  Overend,  Gurney,  & 
Co.,  at  the  time  when  it  was  proposed  to  convert  their  partnership 
into  a  joint  stock  company.  At  this  period  they  stood  high  in  the 
commercial  world.  Their  dealings  and  transactions  were  known  to 
be  of  a  most  extensive  description,  and  they  were  supposed  to  be 
carrying  on  their  business  upon  a  safe  and  sure  basis.  But  it  appears 
from  the  affirmation  of  Mr.  John  Henry  Gurney,  one  of  the  firm, 
that,  for  some  time  before,  the  partners  managing  the  business  had 
been  making  considerable  advances  of  an  exceptional  character  to 
various  parties  and  companies,  upon  securities  of  a  speculative  and 
uncertain  nature,  and  that,  "  on  a  close  examination  w^hich  was 
undertaken  prior  to  the  transfer  of  the  business  to  the  company  of 
'Overend,  Gurney,  &  Co.,  Limited,'  it  was  found  that  the  doubtful 
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advances  amounted  to  £4,199,000,  of  which  sum  it  was  estimated 
that  £1,082,000  only  would  be  realized,  leaving  the  sum  of 
<£  3,1 17,000  to  be  provided." 

From  the  same  source  of  information  we  learn,  that  from  the 
year  1860  the  total  result  of  all  the  operations  of  the  firm 
had  *  been  a  loss  of  about  £500,000  a  year.  Mr.  Gurney  [*  342] 
described  the  business  carried  on  by  Overend,  Gurney,  & 
Co.,  as  having  been  of  an  exceedingly  extensive  and  profitable 
nature,  and  stated  that  for  the  five  years  ending  on  the  31st 
December,  1860,  after  allowing  interest  upon  capital,  and  up(Mi  the 
balances  to  the  credit  of  the  partners,  the  profits  divided  amongst 
the  several  partners  averaged  upwards  of  £190,000  per  annum; 
but  that,  subsequent  to  that  period,  the  actual  net  profits  had  not 
l)een  ascertained  or  appropriated,  but  were  reserved  to  meet  the 
losses  consequent  upon  the  exceptional  business  before  mentioned. 
From  this  statement  it  might  be  supposed  that  a  different  course 
was  adopted  with  respect  to  the  profits  of  the  business  after  1860 
from  that  which  had  been  pursued  previously.  But  upon  the  cross- 
examination  of  Mr.  Gurney  he  proved,  that  in  1855,  and  every 
succeeding  year  down  to  1860,  portions  of  the  balances  had  always 
been  employed  in  writing  off  losses. 

Such  was  the  condition  of  the  partnership  of  Overend,  Gurney, 
&  Co.,  at  the  time  when  it  was  proposed  to  turn  it  into  a  joint  stock 
company. 

The  partners  in  the  firm,  wlio  were  to  become  directors  of  the 
new  company,  were,  of  course,  acquainted  with  all  these  particulars, 
and  the  other  persons,  whose  names  appear  on  the  prospectus  as 
directors,  must  have  been  fully  informed  of  them. 

Under  these  circumstances  the  prospectus,  which  the  appellant 
alleges  to  be  false  and  fraudulent,  was  issued.  It  is  headed,  in  very 
large  characters,  with  a  name  likely  to  attract  attention  and  in.spire 
confidence,  "  Overend,  Gurney,  &  Co.,  Limited,"  and  describes  the 
intended  capital  of  the  company  to  be  £5,000,000,  in  100,000  shares 
of  £50  each,  of  wliich  it  is  said  it  is  not  intended  to  call  up  more 
than  £15  per  share.  After  describing  the  purpose  for  which  tlie 
company  was  formed,  the  prospectus  proceeds:  "The  consideratinn 
for  the  goodwill  being  £500,000,  one- half  being  paid  in  ca.'^li  and 
the  remainder  in  shares  in  the  company,  with  £15  per  share  credited 
thereon,  terms  whicli,  in  the  opinion  of  the  directors,  cannot  fail  to 
ensure  a  hifdilv  remunerative  return  to  the  shareholders." 
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It  is  said  that  everything  wliich  is  stated  in  the  prospectus  is 
literally  true,  and  so  it  is.  But  the  ol)jection  to  it  is,  not  that  it 
does  not  state  the  truth  as  far  as  it  goes,  but  that  it  con- 
[*  343]  ceals  most  *  material  facts  with  which  the  public  ought 
to  have  been  made  acquainted,  the  very  concealment  of 
which  gives  to  the  truth  which  is  told  the  character  of  falsehood. 
If  the  real  circumstances  of  the  firm  of  Overend,  Gurney,  &  Co.  had 
been  disclosed,  it  is  not  very  probable  that  any  company  founded 
upon  it  would  have  been  formed.  Indeed,  it  was  admitted  in  the 
course  of  the  argument  that  if  the  true  position  of  the  affairs  of 
Overend,  Gurney,  &  Co.  had  been  published  it  would  have  entailed 
the  ruin  of  the  old  firm,  and  would  have  been  utterly  prohibitory 
of  the  formation  of  the  new.  To  wliich  the  only  answer  which 
fairly  suggests  itself  is,  "  Then  no  company  ought  ever  to  have 
been  attempted,  because  it  was  only  possible  to  entice  persons  to 
become  shareholders  by  improper  concealment  of  facts." 

From  the  memorandum  and  articles  of  association  and  deed  of 
covenant  in  relation  to  the  business,  to  whidi  applicants  for  shares 
were  referred  in  the  prospectus,  nothing  unfavourable  to  the 
prospects  of  the  new  company  could  be  gathered.  But  from  a 
deed  of  arrangement  contemporaneous  with  the  deed  of  covenant, 
the  existence  of  which  was  not  made  known  in  the  prospectus,  the 
real  conditions  of  the  transfer  of  the  business  of  Overend,  Gurney, 
&  Co.  appear.  It  is  true  the  prospectus  states  that  the  vendors 
guaranteed  the  company  against  any  loss  on  the  assets  and  liabili- 
ties transferred,  which,  it  is  said,  was  sufficient  to  inform,  or,  at 
least,  to  caution,  persons  disposed  to  take  shares  that  there  might 
be  unsatisfied  liabilities  of  Overend,  Gurney,  &  Co.  to  be  provided 
for.  But  without  dwelling  on  the  postponement  of  the  full  effect 
of  the  guarantee  for  three  years  by  the  private  deed  of  arrange- 
ment, the  statement  that  £500,000  were  given  as  the  consideration 
for  the  goodwill  was  calculated  not  merely  to  lull  suspicion  as  to 
the  state  of  the  affairs  of  Overend,  Gurney,  &  Co.,  but  to  attract 
persons  to  join  the  proposed  company.  No  one  can  for  a  moment 
suppose  that  if  it  had  been  possible  to  take  the  goodwill  of  Overend, 
Gurney,  &  Co.'s  business  into  the  market  with  a  disclosure  of  all 
the  circumstances  attending  the  business,  it  would  have  realized  a 
single  shilling  ;  but  the  parties,  some  of  whom  were  both  vendors 
and  purchasers,  arranged  amongst  themselves  for  the  payment  of 
a  sum  for  this  unmarketable  goodwill,  the  half  of  which  must  have 
come  out  of  the  moneys  of  the  shareholders. 
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*  It  is  said  that  the  directors  believed  loan  fide  that  the   [*  344] 
company  would   be  a    profitable   concern,   and   upon   the 
strength  of  that  opinion  they  themselves  took  shares,  and  never 
parted  with  those  shares,  although  at  one  time  they  were  at  a 
premium. 

With  respect  to  this  proof  of  the  sincerity  of  their  belief,  it  must 
be  observed  that  they  were  eacli  of  tliem  compelled  to  possess 
200  shares  as  the  qualification  of  a  director  under  the  articles  of 
association.  I  entertain  no  doubt,  however,  that  the  directors  were 
honestly  and  sincerely  of  opinion  that  if  they  could  procure  addi- 
tional capital,  and  could  carry  on  some  of  the  business  of  Overend, 
Gurney,  &  Co.  on  a  healthier  system,  the  company  would  succeed. 
But  as  the  experiment  was  to  be  made  with  other  people's  money 
as  well  as  with  their  own,  I  tliink  they  were  bound  to  furnish  to 
others  the  information  which  they  possessed  themselves,  and  so 
enable  others  to  form  a  competent  judgment  as  to  the  prudence  of 
embarking  in  the  new  concern. 

If  this  had  been  a  case  between  Oakes  and  the  company,  in 
which  he  sought  to  be  relieved  from  his  contract,  as  in  Venezuela 
li  ail  waif  Company  y.  Kisch,  L.  R.,  2  H.  L.  99,  No.  73,  p.  759,  ante,  or 
the  company  had  been  suing  him  for  calls,  as  in  The  Bivlch-i/-Plvm 
Lead  Mining  Conipani/  v.  Baynes,  L.  E.,  2  Ex.  324 ;  36  L.  J.  Ex.  183, 
he  would  have  succeeded  in  the  one  case,  and  the  company  would 
have  failed  in  the  other,  on  the  ground  —  which,  I  venture  to  think, 
was  correctly  laid  down  in  the  recent  case  of  The  Western  Bank 
of  Scotland  v.  Addie,  L.  R.,  1  H.  L.  Se.  145  in  this  House  —  that 
"  where  a  person  has  been  drawn  into  a  contract  to  purchase  shares 
belonging  to  a  company  by  fraudulent  misrepresentations"  (and  I 
would  here  add,  "  by  fraudulent  concealment  ")  "  of  the  directors, 
and  the  directors  seek  to  enforce  that  contract,  or  the  iktsoii  who 
lias  been  deceived  institutes  a  suit  against  tlie  company  to  rescind 
the  contract  on  the  ground  of  fraud,  the  purchaser  cannot  be  held 
to  his  contract,  because  a  company  cannot  retain  any  benefit  whicli 
they  have  obtained  through  the  fraud  of  their  agent." 

It  is  quite  clear,  therefore,  that  Oakes  might  originally  have 
disaffirmed  that  contract,  and  divested  himself  of  his  shares,  and 
that  he  never  did  any  act  to  affirm  it,  nor  was  aware  of  the  true 
state  of  the  firm  of  Overend,  Gurney,  &  Co.  at  the  time  of 
the  *  formation  of  the  new  company,  nor  until  after  the  [*  345] 
failure.     No  dividend  was  paid  to  the  shareholders,  and  no 
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general  meeting  was  called,  the  articles  of  association  jjrescribing 
that  the  first  general  meeting  should  be  held  not  more  than  twelve, 
nor  less  than  ten  months  from  the  day  of  incorporation,  and  the 
company  having  come  to  an  end  before  the  twelve  or  even  the  ten 
months  had  expired. 

Such  was  the  position  of  Oakes  when  the  order  for  winding  up 
the  company  was  made  on  the  22nd  of  June,  1866.  His  name, 
being  upon  the  register  of  shareholders,  was  placed  (as  a  matter  of 
course)  by  the  liquidators  upon  the  list  of  contributories.  A  motion 
w^as  made  before  Vice-Chancellor  Malins  to  remove  his  name  from 
the  list,  when  his  Honour  refused  to  make  any  order,  and  from 
that  refusal  the  present  appeal  is  brought. 

The  question,  as  I  have  already  said,  is  one  of  the  highest 
importance,  involving  present  pecuniary  interests  to  an  enormous 
extent,  and  calling  for  a  final  decision  upon  the  relation  to  each 
other  of  creditors  and  shareholders  of  limited  companies  in  every 
case  of  a  winding-up  under  the  Companies  Act,  1862. 

On  the  part  of  the  creditors,  it  is  said  that  every  person  w^hose 
name  is  found  upon  the  register  at  the  time  when  the  order  for 
"winding  up  is  made  is  a  shareholder,  and  liable  to  contribute 
towards  the  payment  of  the  debts  of  the  company  to  the  extent  of 
the  sums  due  upon  his  shares,  unless  he  can  prove  that  his  name 
was  put  upon  the  register  without  liis  consent. 

On  the  part  of  the  shareholders  it  is  contended  that  a  person 
who  has  been  induced  by  fraud  to  enter  into  a  contract  to  take 
shares,  and  whose  name  is  afterwards  placed  upon  the  register, 
never  becomes  a  shareholder,  because  his  agreement,  being  obtained 
by  fraud,  is  of  no  validity.  In  support  of  this  proposition,  the 
words  of  my  noble  and  learned  friend  (Lord  Ckanworth)  in  The 
Venezuela  Railway  Company  v,  Kisch,  L.  E.,  2  H.  L.  99,  p.  759,  ante, 
were  cited,  where  he  said:  "The  case  of  the  respondent  is  that  he 
never  was  a  member,  for  that  he  was  induced  to  take  shares  by 
fraudulent  representations,  which  entitle  him  to  repudiate  and  treat 
as  null  all  which  he  was  induced  to  do."  My  noble  and  learned 
friend  never  meant  to  deny  the  distinction  between  void 
[*  346]  and  voidable  contracts,  or  to  say  that  *  an  agreement  ob- 
tained by  fraud  is  in  no  case  any  agreement  at  all.  His 
language  must  be  understood  in  its  application  to  the  case  before 
him,  in  which  the  respondent  seeking  relief  from  the  contract  into 
which  he  had  been  drawn  by  fraud,  was  entitled,  if  he  chose  to 
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repudiate  it,  to  treat  it  as  null  and  void  ah  initio,  and  therefore  to 
say  that  he  never  was  a  member. 

The  distinction  between  void  and  voidable  contracts  is  one  which 
will  be  found  very  necessary  to  be  borne  in  mind  when  we  come  to 
consider  the  words  of  the  Companies  Act,  1862,  upon  which  the 
question  of  Oakes's  liability  will  ultimately  turn.  It  is  a  settled 
rule  of  law,  as  Mr.  Justice  Crompton  said,  in  Clarke  v.  Dickson, 
E.  B.  &  E.  148,  "  that  a  contract  induced  by  fraud  is  not  void,  but 
voidable  only  at  tlie  option  of  the  party  defrauded."  If  it  were 
otherwise,  if  a  contract  induced  by  fraud  were  void,  there  W(Mild 
be  an  end  of  the  question  in  this  case,  because  a  contract  void  in 
itself  can  have  no  valid  beginning,  and  Oakes  never  would  have 
become  a  shareholder  of  the  company. 

After  stating  and  commenting  on  the  various  provisions  of  the 
Companies  Act,  1862,  he  proceeded  :  — 

*  The  result  of  these  provisions  of  the  Act  is  that  a  con-  [*  34'.'] 
tributory  is  a  person  who  has  agreed  to  become  a  member 
of  the  company,  and  whose  name  is  iipon  the  register. 

Did >  the  appellant  then  agree  to  become  a  member?  His 
counsel  answer  this  question  in  the  negative ;  because  they  say 
that  a  person  who  is  induced  by  fraud  to  enter  into  an  agreement 
cannot  be  said  to  have  agreed  ;  the  word  "agreed  "  meaning  having 
entered  into  a  binding  agreement.  But  this  is  a  fallacy.  The 
consent  which  binds  the  will  and  constitutes  the  agreement  is 
totally  different  from  the  motive  and  inducement  which  led  to  the 
consent.  An  agreement  induced  by  fraud  is  certainly,  in  one 
sense,  not  a  binding  agreement,  as  it  is  entirely  at  the 
*  option  of  the  person  defrauded  whether  he  will  be  bound  [*  350J 
by  it  or  not.  In  the  present  case,  if  the  company  formed 
on  the  basis  of  the  partnership  of  Overend,  Gurney,  &  Co.,  had 
realized  the  expectations  held  out  by  the  prospectus,  the  appellant 
would  probably  have  retained  his  shares,  as  he  would  have  had  an 
undoubted  right  to  do.  But  wiien  the  order  for  winding  ujt  cani'-. 
and  found  him  with  the  shares  in  his  possession,  and  his  nnnu^ 
upon  the  register,  the  agreement  was  a  subsisting  one.  How  could 
it  then  be  said  that  he  was  not  a  person  who  liad  agreed  to  Ix-- 
come  a  member  ?  To  hold  otherwise  would  be  to  disregard  the 
long  and  well-established  distinction  between  void  and  voidable 
contracts. 
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[353]  In  the  conclusion  at  which  I  have  arrived  in  this  case 
I  rely  altogether  upon  tlie  words  of  the  Act.  I  do  not 
take  into  consideration  the  principle  which  has  governed  many  de- 
cisions, as  to  which  of  two  innocent  persons  is  to  suffer ;  but  I  can- 
not help  remarking  upon  the  singular  state  of  things  which  would 
result  from  relieving  the  appellant  from  his  liability.  The  same 
riaht  of  relief  established  bv  him  would  belong  to  all  the  allottees 
of  shares  who  liad  retained  them  in  their  possession ;  and  in  the 
winding  up  of  this  company  the  only  contributories  to  the  debts  of 
the  company  w(juld  be  the  directors  and  those  unfortunate  share- 
holders who  had  purchased  their  shares  in  the  market.  So  that, 
although  the  shareholders  who  had  suffered  by  the  fraud  of  the 
directors  might  recover  from  them  the  full  amount  of  the  damages 
sustained,  the  creditors  could  only  make  the  directors  of  this  lim- 
ited liability  company  contribute  towards  payment  of  their  debts 
to  the  extent  of  their  shares. 

[356]  In    my  opinion,  my  Lords,  the    decree    of    the  VicE- 

Chancellor  ought  to  be  ahirmed,  but  with  a  variation  as 
to  the  costs,  which  must  be  borne  l)y  eacli  of  the  appellants  in 
respect  of  his  own  case.  I  submit  to  your  Lordships  that  these 
appeals  ought  to  be  dismissed  with  costs. 

Lord  Cranworth  :  — 

My  Lords,  the  appellant,  Mr.  Oakes,  in  order  to  sustain  his  ap- 
peal, must  make  out  two  propositions.  He  must  satisfy 
[*357]  the  *  House,  first,  that  he  was  induced  to  take  his  shares 
in  Overend,  Gurney,  &  Co.,  Limited,  by  the  fraud  of  the 
company,  or  of  those  for  whom  the  company  became  responsible  ; 
and,  secondly,  if  that  is  made  out,  that  he  ought  not  to  be  retained 
on  tlie  list  of  contributories.  The  first  question  is  one  of  fact,  and 
its  determination,  however  important  to  the  parties  concerned,  is 
of  no  general  interest.  The  other  question  is  of  very  extensive 
consequence  in  the  mercantile  world.  It  is  of  the  utmost  impor- 
tance that  persons  dealing  with  joint  stock  companies  sliould  be  in 
no  doubt  as  to  who  are  the  persons  to  whom  they  are  entitled  tc 
look  as  liable  to  perform  the  obligations  and  pay  the  debts  of  the 
partnership. 

I  shall  proceed  at  once  to  consider  this  second  question,  —  to 
determine  what  are  the  relative  rights  of  Mr.  Oakes  and  the  cred- 
itors ;  and  for  this  purpose  shall  assume  it  to  be  true  that  he  was 


K.  C.  VOL.  VI.]      SECT.  XI.  —  RESCISSION    OF   CONTRACTS.  889 

No.  78.  —  Oakes  v.  Turquand,  L.  R,  2  H.  L.  357,  368. 

induced  to  take  shares  by  the  fraud  of  the  company,  or  of  those 
for  whom  the  company  became  responsible.  There  is  no  doubt 
that  the  direct  remedy  of  a  creditor  is  solely  against  the  incor- 
porated company.  He  has  no  dealing  with  any  individual  share- 
holder ;  and  if  he  is  driven  to  bring  an  action  to  enforce  any  right 
he  may  have  acquired,  he  must  sue  the  company,  and  not  any  of 
tlie  members  of  whom  it  is  composed.  This  being  so,  the  argument 
of  the  appellant  is,  that  it  is  only  to  the  assets  of  the  company  tliat 
the  creditor  can  resort,  and  so  that  the  only  question  is,  of  what 
those  assets  consist.  This  question,  he  contends,  so  far  as  the 
assets  consist  of  money  to  be  recovered  by  legal  process  against 
other  persons,  whether  shareholders  or  not,  can  only  be  solved  Ity 
ascertaining  what  rights  the  company  has  against  those  other 
persons.  If  in  any  proceeding  by  the  company  instituted  for  the 
purpose  of  recovering  money  from  any  person,  that  person  has  a 
valid  defence,  whether  legal  or  equitable,  the  appellant  contends 
that  tlie  sum  claimed  from  him  does  not  form  part  of  the  assets  of 
the  company.  These  assets,  he  says,  consist  solely  of  property  in 
the  actual  possession  of  the  company,  or  which  the  company  can 
recover  by  means  of  legal  proceedings.  In  this  case  the  appellant 
contends  that  he  was  induced  to  become  a  shareholder  by  means 
of  a  fraud  which  entitles  him  to  repudiate  the  status  of  share- 
holder, and  to  say,  as  between  himself  and  the  company,  that  he 
never  held  a  share.  And  if  he  can  say  this  against  the 
company,  then  *  the  appellant  contends  he  can  say  it  [*  ooSJ 
against  all  the  world,  for  liis  liability  is  a  liability  to  the 
company  and  to  no  one  else. 

But  it  must  be  borne  in  mind  that  a  company  formed  under  the 
statutes  of  1862  is  not  a  mere  common-law  corporation  ;  its  rights 
and  liabilities  depend  in  great  measure  on  statutable  provisions  ; 
and  in  order  fully  to  understand  and  interpret  them  we  must  con- 
sider not  merely  the  enactments  of  the  Companies  Act,  1862,  under 
which  the  firm  of  Overend,  (lurney,  &  Co.,  Limited,  was  incorjto- 
rated,  ])ut  also  the  other  Acts  previously  passed  in  pari  inateri". 
When  it  became  the  habit  and  interest  of  persons  engaged  in  com- 
merce to  unite  in  great  numbers  for  carrying  on  any  partienlar 
trade,  it  soon  became  evident  that  the  ordinary  provisions  of  the 
laws  of  this  country  were  ill  adapted  to  the  business  of  sucli  1  todies. 
It  is  a  general  principle  of  mercantile  law  that  when  two  or  more 
persons  are  associated  in  partnership  for  carrying  on  a  trade,  every 
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partner  can  bind  his  copartners  in  all  contracts  made  in  the  ordi- 
nary course  of  tlie  business.  But  where  a  hundred  persons  or 
upwards  are  engaged  in  any  particular  trade  to  be  managed  by 
directors  acting  for  the  whole  body,  that  principle  plainly  became 
very  inconvenient  in  its  apjdication.  So,  again,  it  was  a  principle 
of  our  Courts  that  in  any  proceeding  by  or  against  a  partnership, 
all  the  partners  must  either,  as  plaintiffs  or  defendants,  be  made 
parties  to  the  proceedmg.  But  wdien  numerous  members  of  a  part- 
nership, to  the  extent  of  many  hundreds  of  persons,  were  concerned 
as  partners,  this  rule  would,  if  adhered  to,  have  made  litigation 
practically  impossible,  and  would  often  have  amounted  to  a  denial 
of  justice. 

To  meet  these  and  many  other  difficulties  arising  from  the  same 
or  similar  causes,  the  Legislature  has  from  time  to  time  interfered, 
the  last  general  Act  on  the  subject  being  the  Companies  Act,  1862, 
under  which  Overend,  Gurney,  &  Co.,  became  incorporated.  I  have 
already  observed,  that  in  order  to  understand  the  true  effect  of 
that  statute,  it  is  necessary  to  consider  some  of  those  which  pre- 
ceded it.  The  first  general  statute  to  which  I  need  refer  is  the 
Banking  Act,  7  Geo.  lY.  c.  46.  Before  the  passing  of  that  Act  it 
was  not  lawful  for  more  than  six  persons  to  be  united  together  as 
partners  in  carrying  on  the  business  of  bankers.     This  restriction 

was  removed  by  that  statute  as  to  banking  partnerships 
[*359]   carrying  on  business  at  *a  distance  of  more  than  sixty-five 

miles  from  London.  The  Act  provides  that  the  company 
shall  file  annually  at  the  Stamp  Office  a  list  of  all  the  partners, 
open  to  general  inspection.  And  in  order  to  make  it  possible  for 
such  companies,  the  number  of  whose  partners  was  unlimited,  to 
maintain  and  defend  suits  instituted  by  and  against  them,  they 
were  bound  to  appoint  a  public  officer,  who,  in  all  disputes  between 
the  company  and  third  persons,  should  represent  the  company, — 
an  officer  by  whom  the  company  might  sue  and  be  sued.  Any 
creditor  or  other  person  having  a  demand  on  the  company  might 
proceed  against  the  public  officer,  and  on  recovering  judgment 
against  him  might  issue  execution  against  any  member  of  the  com- 
pany, or  any  person  who  had  ceased  for  not  more  than  three  years 
to  be  a  member,  but  who  was  a  member  when  the  contract  recov- 
ered on  was  entered  into.  Companies  trading  under  the  provisions 
of  this  Act  were  not  incorporated.  They  were  mere  associations 
oi  individuals  trading  in  partnership,  but  with  several  important 
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Statutable  iucideuts  connected  with  tbeni.  This  Act  was  confined 
to  banking  partnerships.  No  general  Act  relating  to  partnerships 
in  any  other  business  was  passed  until  the  year  1844,  althougli 
numerous  private  Acts  had  before  that  time  been  obtained  by  per- 
sons engaged  in  speculations  requiring  capital  beyond  what  could 
be  supplied  from  private  resources,  incorporating  them,  and  intro- 
ducing regulations  for  the  benefit  of  creditors  and  other  persons 
dealing  with  them. 

In  1844  the  Legislature  passed  the  7  &  8  Vict.  c.  110,  being  the 
first  general  joint  stock  company  Act.  The  "provisions  of  that  Act 
material  for  the  question  now  before  us  were  as  follows :  It  was 
declared  to  apply,  with  some  exceptions,  to  all  companies  the 
capital  of  which  was  divided  into  shares  transferable  without  the 
consent  of  all  the  other  shareholders.  The  persons  intending  to 
become  shareholders  were  obliged  to  execute  a  deed  stating  the 
nature  and  particulars  of  the  proposed  business.  A  public  ottice 
was  appointed  for  keeping  a  register  of,  amongst  other  things,  the 
name  of  every  projected  company ;  a  statement  of  the  nature  of  its 
intended  business  ;  the  amount  of  its  capital ;  and  the  names  and 
addresses  of  every  subscriljer,  with  the  numlier  of  the  shares  to  be 
taken  by  him.  The  persons  intending  to  form  themselves  into  a 
company  were  obliged  to  furnish  to  the  registrar  these 
particulars,  *  with  many  others  to  which  I  do  not  feel  it  [*  3(50] 
necessary  to  advert;  and  on  its  being  certified  that  this 
had  been  done,  it  is  enacted  that  the  shareholders  shall  be  thence- 
forth incorporated  for  the  purpose  of  carrying  on  the  business  men- 
tioned in  the  deed,  and  shall  so  continue  until  it  is  dissolved  and 
its  affairs  are  wound  up ;  but  so,  nevertheless,  as  not  to  restrict  the 
liability  of  any  shareholder  under  a  judgment  recovered  against 
the  company,  it  being  expressly  declared  that  every  shareholder 
sliall  continue  liable  as  if  the  company  had  not  been  incorporated. 

As  the  company  thus  became  incorporated  for  the  ])urpose  of 
its  business,  it  was  unnecessary  that  it  i^hould  (as  in  tlie  c;ise  of 
banking  companies  trading  under  7  Oeo.  i\.  c.  4tV)  appoint  a  ]niblic 
oificer  for  the  purpose  of  suing  and  being  sued.  Tlie  company  itself 
was  able  to  bring  and  defend  actions  and  suits  in  its  own  name 
without  any  special  enactment  for  that  purpose;  but  the  statute 
provides  that  any  person  having  recovered  judgment  against  tlie 
company  may,  if  he  cannot  obtain  satisfaction  from  the  funds  of 
the  incorporated  body,  obtain  execution  against  any  shareliolder,  or 
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agaiiist  any  person  who  should  have  ceased  for  less  than  three 
years  to  be  a  shareholder,  and  who  was  a  shareholder  when  the 
debt  or  liability  accrued  in  respect  of  which  the  judgment  was 
recovered.  I  have  said  that  certain  companies  were  excepted  from 
the  operation  of  this  Act,  and  amongst  those  so  excepted  were  all 
banking  companies. 

But  concurrently  with  this  Act  another  Act  was  passed,  7  vlt  S 
Vict.  c.  113,  intituled  "An  Act  to  regulate  Joint  Stock  Bank?  in 
England."  It  differed  in  some  important  particulars  from  the  other 
Act.  It  did  not  incorporate  any  joint  stock  banking  company,  but 
it  enabled  persons  desirous  of  forming  themselves  into  such  a  com- 
pany, upon  complying  with  certain  requisitions,  to  obtain,  under 
the  sanction  of  the  Board  of  Trade,  a  royal  charter  of  incorpo- 
ration, subject  to  various  statutable  qualifications,  and,  amongst 
other  things,  that,  notwithstanding  the  incorporation,  the  share- 
holders should  be  liable  as  if  they  were  not  incorporated,  and  there 
is  the  same  provision  as  in  the  former  Banking  Act,  and  in  the 
general  Joint  Stock  Companies  Act,  making  former  shareholders 
liable  in  certain  cases  for  a  term  of  years  after  they  have  ceased 

to  be  shareholders. 
[*  361]  *  It  thus  appears  that,  under  the  Act  of  the  7  &  8  Vict. 
c.  110,  or  the  Banking  Act,  7  &  8  Vict.  c.  113,  the  provisions 
in  these  two  statutes,  so  far  as  regards  the  present  question,  being 
nearly  the  same,  the  course  which  a  creditor  was  to  take  in  order 
to  enforce  a  debt  or  demand,  was  to  sue  the  incorporated  company 
as  his  debtor,  and  having  recovered  judgment  against  that  body,  he 
was,  in  the  first  instance,  to  endeavour  to  levy  his  debt  by  an 
execution  against  it,  and  if  that  did  not  produce  sufficient  to  satisfy 
him,  then  he  was  entitled  to  issue  execution  against  any  share- 
holder, or,  within  certain  limits,  against  any  of  those  who  had  been 
shareholders  when  his  right  arose.  If  the  present  question  had 
arisen  under  either  of  these  statutes  the  right  of  the  creditor  coiild 
not  have  been  controverted.  It  would  have  been  no  answer  on  the 
part  of  any  person  who  had  agreed  that  his  name  should  be  on  the 
list  of  shareholders,  and  against  whom  a  fi.ftt.  had  been  sued  out, 
to  say  that  he  had  been  induced  by  fraud  to  become  a  shareholder. 
This  was  decided  by  the  Court  of  Queen's  Bench,  in  a  judgment 
delivered  by  Lord  Campbell  in  the  case  of  Henderson  v.  Rniial 
British  Bank,  7  E.  &  B.  356  ;  26  L.  J.  Q.  B.  112  ;  and  nearly  at  the 
same  time  by  the  Courts  of  Common  Pleas  and  Exchequ(.a-,  in  cases 
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before  them  in  which  the  circumstances  were  similar.  Lord  Camp- 
bell said :  "  It  would  be  monstrous  to  say  that  the  party  against 
whom  the  application  was  made,  having  become  a  partner  and  a 
shareholder,  and  having  held  himself  out  to  the  world  as  such, 
and  having  so  remained  until  the  concern  stopped  payment,  could, 
by  repudiating  the  shares  on  the  ground  that  he  had  been  defrauded, 
make  himself  no  longer  liable."  This  observation  commends  itself 
so  entirely  to  common  sense  that  I  cannot  hesitate  at  once  to 
accede  to  it. 

When  this  passage  was  quoted  in  the  argument  at  the  bar,  I 
doubted,  and  I  believe  I  expressed  a  doubt,  whether  Lord  Campbell 
liad  not  been  wrong  in  attributing  the  liability  of  the  person  against 
whom  the  application  was  made,  in  any  respect  to  his  having  held 
liimself  out  to  the  world  as  a  partner,  for  a  shareholder  never  takes 
any  part  in  managing  the  joint  business.  But  on  farther  reflection 
I  think  the  observation  was  just.  The  application  of  the  creditor 
was  resisted  by  the  shareholder  on  the  ground  that  he  had  been 
induced  by  fraud  to  take  shares.  It  is  a  fair  answer, 
*  by  a  creditor,  to  such  a  defence  to  say,  "  I  know  nothing  [*  362] 
of  the  circumstances  which  led  you  to  become  a  share- 
holder; all  I  know  is,  that  you  in  fact  allowed  yourself  to  be 
represented  as  being  a  shareholder,  and  on  the  faith  of  your  being 
so  I  trusted  the  company."  But  whether  the  observation  of  Loid 
Campbell  was  or  was  not  altogether  warranted,  the  decision  itself 
seems  to  me  to  be  incontrovertible,  and  the  only  question,  tlierefoiv, 
is,  whether  the  same  principles  ought  to  govern  a  case  like  the 
present,  arising  not  under  the  Act  of  7  &  8  Vict.  c.  113,  but  under 
the  subsequent  Act  of  18G2. 

There  are  important  differences  between  the  provisions  of  the 
Act  of  1862  and  the  two  Acts  of  1844.  In  the  first  place,  all  the 
enactments  contained  in  the  previous  Acts  for  enforcing  a  debt  or 
demand  by  execution  against  a  shareholder  are  repealed.  The 
creditor  must,  as  under  the  former  Acts,  proceed  against  the 
company  ;  but  if,  on  recovering  judgment  against  the  company,  he 
was  unable  to  obtain  satisfaction,  he  has  no  power  to  proceed 
against  any  individual  shareholder.  He  must  obtain  an  order  for 
winding  up  the  affairs  of  the  company,  by  causing  all  its  assets  to 
be  called  in  and  distributed  among  all  the  creditors  rateably,  as  in 
a  bankruptcy.  But  there  is  another  very  material  distinction 
between  the  two  statutes,  arising  from  the  power  given  liy  the  Act  of 
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1862,  of  constituting  a  company  whose  shareholders  shall  not,  like 
partners  at  common  law,  or  like  shareholders  under  the  Acts  of 
7  &  8  Vict.  c.  110  and  c.  113,  be  indehnitely  liable  for  all  obliga- 
tions of  the  partnership,  but  whose  liability  shall  be  limited  to  the 
extent  and  in  the  manner  specified  in  the  articles  under  which  the 
incorporation  takes  place. 

Two  modes  of  limiting  the  responsibility  of  the  shareholders  are 
provided  by  the  Act,  but  we  need  only  advert  to  that  which  is 
described  in  the  Act  as  a  limitation  by  shares.  Any  joint  stock 
company  may  adopt  such  a  limitation  by  making  it  part  of  its 
constitution  that  the  shareholders  shall  be  liable  only  to  the 
extent  of  so  much  of  their  shares  as  has  not  been  paid  up.  This 
was  the  principle  of  limitation  on  which  the  firm  of  Overend, 
Gurney,  &  Co.,  Limited,  was  formed,  and  with  which  alone  we  have 
to  deal. 

It  may  be  well  to  remark  that  the  Act  of  1862  (so  far  as 
[*  363]  we  *  have  to  deal  with  it)  is  identical  with  a  previous  Act 
passed  in  1856,  and  for  convenience,  therefore,  I  will  refer 
only  to  the  Act  of  1862. 

It  is  obvious  that  when  the  Legislature  had  sanctioned  the 
principle  of  limited  liability,  the  powers  given  by  the  former  Acts 
of  taking  out  execution  against  individual  shareholders  necessarily 
fell  to  the  ground.  It  would  be  impossible  for  a  creditor  to  know 
to  what  extent  his  right  to  take  the  shareholder's  goods  in  execu- 
tion would  exist.  This  ditiiculty,  indeed,  would  not  arise  under 
the  Act  of  1862  as  to  companies  formed  with  unlimited  liability  ; 
but  experience  had  shown  that  the  system  of  execution  against 
individual  shareholders  often  operated  very  unfairly,  and  the 
Legislature  probably  thought,  and  correctly  thought,  that  com- 
panies with  unlimited  liability  would  be  but  few  in  number,  and 
the  remedy  by  winding  up,  which  was  necessarily  adopted  in  the 
case  of  limited  companies,  was  equally  just  and  eiftcacious  where 
there  was  no  limit,  and  the  same  course  of  proceeding  was  therefore 
prescribed  in  both  cases. 

The  first  question  then  is,  whether  the  change  in  the  mode  in 
which  a  creditor  is  obliged,  under  tlie  Act  of  1862,  to  seek  relief, 
makes  any  difference  as  to  who  are  liable  to  him  as  shareholders  ? 
I  think  not.  In  order  to  bring  this  question  to  a  test,  we  may 
consider  how  the  case  would  have  stood  if  there  had  been  no 
change  effected  by  the  Act  of  1862,  except  in  the  mode  of  making 
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a  judgment  available.  Suppose  that  the  statute  of  1862  had  only 
said  that,  in  ca.se  of  a  judgment  recovered  against  the  company,  the 
creditor  should  nut  levy  execution  against  any  individual  share- 
holder, but  should  proceed  to  wind  up  the  affairs  of  the  company 
in  the  manner  there  pointed  out,  I  can  discover  nothing  which 
would  in  such  circumstances  relieve  from  responsibility  any  person 
who,  if  there  had  been  no  such  change,  would  have  been  liable  to 
an  execution.  The  winding-up  is  but  a  mode  of  enforcing  })ay- 
ment.  It  closely  resembles  a  bankruptcy,  and  a  bankruptcy  has 
been  called,  not  improperly,  a  statutable  execution  for  the  benetit 
of  all  creditors.  The  same  description  may  be  given  to  a  winding- 
up,  and  as  in  the  bankruptcy  of  an .  ordinary  partnership  every 
person  against  whom  a  judgment  creditor  of  the  tirm  could  have 
levied  execution  as  a  partner,  would  be  liable  to  have  his 
*  estate  administered  in  the  bankruptcy,  just  so  must  every  [*  364] 
person  against  whom  a  creditor  might,  under  the  Acts  of 
1844,  have  levied  execution  as  a  shareholder,  be  liable  to  have  his 
estate  dealt  with  under  a  winding-up  order.  The  change,  therefore, 
from  a  right  in  the  creditor  to  levy  execution  to  a  right  to  wind 
up  the  affairs  of  the  company,  does  not  seem  to  me  to  affect 
the  question  who  are  liable  to  the  creditors ;  and  as,  according  to 
the  principle  acted  on  in  Henderson  v.  The  Eoyal  British  Banl\,  the 
appellant  would  certainly  have  been  liable  to  have  his  goods  taken 
in  execution,  so  also  he  must  be  liable  to  be  dealt  with  under  a 
winding-up  order. 

But,  if  this  change  in  the  mode  in  which  the  creditor  is  to  seek 
his  remedy,  makes  no  difference  as  to  the  persons  liable  to  him, 
how  is  he  affected  by  the  introduction  of  the  principle  of  lin)ited 
liability  ?  I  cannot  see  that  he  is  at  all  affected  by  it.  His  remedy 
is  cut  down  in  amount,  but  as  to  the  persons  liable  to  him  the 
principle  of  limited  liability  has  no  effect.  The  introduction  of  that 
principle  rendered  necessary,  as  I  have  already  stated,  some  sulisti- 
tute  for  the  remedy  by  execution  against  individual  sharehohlers, 
but  it  did  no  more.  It  plainly  left  every  shareholder  subject  to  all 
previous  liabilities,  except  only  that  a  line  or  boundary  was  fixed, 
l)eyond  which  his  obligations  could  not  be  extended.  T  linve, 
therefore,  satisfied  myself  that  if  the  Act  of  1S62  had  done  no 
more  than  introduce  the  principle  of  limited  liability,  and  substi- 
tute a  winding-up  of  the  affairs  of  the  company  for  execution 
against  individual  shareholders,  it  left  the  law  just  as  it  stood 
when  Henderson's  case  was  decided. 
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But  it  was  argued  that  there  are  provisions  in  the  Acts  of  1844 
expressly  declaring  the  liability  of  shareholders  to  be  the  same  as 
that  of  ordinary  partners,  but  which  provisions  are  not  found  in  the 
Act  of  1862.  This  diti'erence,  it  was  said,  makes  the  principle  of 
Jieudersou's  case  inapplicable.  The  clause  relied  on  for  this  })urpose 
is  the  25th  section  of  the  7  &  8  Vict.  c.  110,  which,  after  jjroviding 
that  the  persons  taking  shares,  forming  themselves  into  a  company, 
and  complying  with  the  requirements  of  the  Act,  shall  become 
incorporated,  proceeds  to  say  that  such  incorporation  shall  not  in 
anywise  restrict  the  liability  of  any  shareholder  under  any  judgment 

for  payment  of  money  recovered  against  the  company  ; 
[*  365]  *  but  every  shareholder  shall,  in  respect  of  such  moneys, 

be  and  continue  liable  as  if  the  company  had  not  been 
incorporated.  This  is  the  provision  in  the  general  Joint  Stock 
Companies  Act  of  1844,  and  in  the  Banking  Act,  7  &  8  Vict.  c.  113, 
passed  on  the  same  day,  there  is,  in  section  7,  a  provision  to  the 
same  effect.  There  is  no  such  provision  in  the  Act  of  1862,  and  so 
it  was  contended  that  the  Legislature  must  be  understood  to  have 
contemplated  a  change  in  this  particular. 

I  cannot,  however,  think  tliat  this  is  a  fair  inference.  The 
introduction  of  limited  liability  made  the  retention  of  such  a  pro- 
vision as  those  which  existed  in  the  Acts  of  1844,  and  to  which  I 
have  just  referred,  impossible  ;  and  the  question  is,  whether  we  are 
to  suppose  that  the  Legislature  contemplated  any  other  changes  as 
to  the  liability  of  shareholders  beyond  those  which  were  the  natu- 
ral, indeed  the  necessary,  consequence  of  limited  liability  ?  I  think 
not.  In  the  first  place,  the  object  of  legislation  on  the  subject  of 
these  companies  has  been  to  enable  capitalists  to  carry  on  commer- 
cial speculations  in  numbers  beyond  what  the  ordinary  machinery 
of  the  law  could  deal  with.  Except  by  the  introduction  of  the 
principle  of  limited  liability,  legislation  has  been  confined  to  the 
giving  facilities  for  carrying  on  businesses  differing  in  no  respect 
from  ordinary  commercial  partnerships  save  in  the  vast  extent  of 
capital  embarked,  and  the  great  number  of  the  partners  engaged.  I 
cannot  conceive  that  the  Legislature  intended  by  the  Act  of  1862 
to  introduce  any  rules  or  principles  as  to  the  acts  or  conduct 
whereby  a  person  should  render  himself  liable  to  be  treated  as  a 
shareholder  different  from  those  which  existed  previously.  The 
omission  of  the  clauses  declaring  shareholders  to  be  liable,  as  if 
not  incorporated,  was,  as  I  have  pointed  out,  necessary ;  but  the 
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Act  seems  to  me  to  contain  on  the  face  of  it  ample  proof  that  the 
rights  of  creditors  were  not  intended  to  be  affected,  except  only  by 
the  introduction  of  the  principle  of  limited  liability. 

In  the  first  place,  I  will  refer  to  the  49th  section  of  the  Act  of 
1844,  7  &  8  Vict.  c.  110.  ,It  is  there  provided  that  the  directors 
of  every  company  shall  keep  a  register  of  shareholders  containing  ' 
their  names  and  addresses,  showing  also  the  number  of  shares  they 
respectively  hold,  and  the  amount  paid  up ;  and,  by  the  50th  sec- 
tion, every  shareholder  is  to  have  liberty  to  search  this 
register  *  at  all  reasonable  times.  Xobody,  however,  was  [*  366] 
to  be  at  liberty  to  search  it  who  was  not  a  shareholder. 
There  is  a  similar  obligation  in  the  Act  of  1862  as  to  keeping  a 
register ;  but  there  is  an  important  change  ;  for,  by  the  32nd  sec- 
tion of  that  Act,  it  is  provided  that  the  register  shall  be  open  to 
the  inspection  not  only  of  shareholders,  but,  on  payment  of  one 
shilling,  of  all  other  persons,  which  would  therefore  include  credit- 
ors. This  seems  to  me  strongly  to  indicate  the  intention  of  the 
Legislature  that  the  creditors  were  to  look  to  this  document  as 
showing  them  to  what  extent  they  might  trust  the  company. 
Before  the  introduction  of  the  principle  of  limited  liability  such  a 
power  of  inspection  was  not  necessary,  or  certainly  not  at  all  so 
necessary.  A  creditor  could  hardly  fail  to  know  who  were  some 
at  least  of  the  shareholders,  and  there  was  no  limit  to  the  extent 
to  which  he  might  obtain  execution  against  shareholders  of  wealth. 
But  when  the  Legislature  enabled  shareholders  to  limit  their  lia- 
bility, not  merely  to  the  amount  of  their  shares,  but  to  so  much  of 
that  amount  as  should  remain  unpaid,  it  is  obvious  that  no  creditor 
could  safely  trust  the  company  without  having  the  means  of  ascer- 
taining, first,  who  the  shareholders  might  be,  and,  secondly,  to 
what  extent  they  would  be  liable.  This  is  obviously  the  reason 
why  the  new  statute  opened  the  register  to  the  inspection  of  all 
the  world,  indicating,  as  I  think,  very  clearly  that  persons  dealing 
with  the  company  might  trust  to  that  register  as  containing  a  true 
exposition  of  the  assets  they  had  to  rely  on.  The  permission  to 
all  persons  not  shareholders  to  inspect  the  register,  and  so  to  ascer- 
tnin  who  are  shareholders,  and  to  what  extent  they  are  lial)le, 
would  have  been  an  unwarrantable  exposure  of  the  afiairs  of  the 
company,  were  it  not  that  all  persons  have,  or  may  have,  an  inter- 
est in  knowing  Vho  are  liable,  and  to  what  extent. 

This  view  of  the  case  is  strongly  confirmed  by  the  language  of 
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the  statute  where  it  defines  contributories.  Sect.  74  defines  con- 
tributories  to  be  all  persons  liable  to  contribute  to  the  assets  in  the 
event  of  the  company  being  wound  up ;  aijd  sect.  38  declares  that 
on  that  event  every  present  and  past  member  shall  be  liable  to 
contribute  subject  to  certain  qualifications.  In  order  to  ascertain 
who  are  designated  by  the  word  "  members  "  in  sect.  38,  we  must 

refer  to  sect.  23,  which  states  that  every  person  who  has 
[*  367]  *  agreed  to  become  a  member,  and  whose  name  is  entered 

on  the  register,  shall  be  deemed  to  be  a  member  of  the 
company. 

The  name  of  Mr.  Oakes  was  certainly  entered  on  the  register ; 
if,  therefore,  he  agreed  to  become  a  member  within  the  meaning  of 
this  23rd  section,  he  is  a  contributory.  The  argument  is,  that  he 
did  not  so  agree,  because  all  which  he  did  he  did  under  the  in- 
fiuence  of  fraud  and  misrepresentation.  But  assuming  all  that  to 
be,  and  I  believe  it  was,  just  as  Mr.  Oakes  represents  it,  still  he 
did  agree  to  become  a  member,  —  that  is,  he  in  fact  agreed.  He 
may  have  full  rights  against  those  who  deceived  him,  but  with 
that  the  outer  world  can  have  no  concern.  The  Legislature  took 
care  to  provide  the  register  as  the  means  of  enabling  persons  deal- 
ing with  the  company  to  know  to  whom  and  to  what  they  had  to 
trust.  It  intended  to  put  the  persons  whose  names  are  on  it  in 
the  same  position  towards  creditors  (subject,  of  course,  to  the 
statutable  restrictions)  as  persons  engaged  in  an  ordinary  partner- 
ship, or  persons  trading  formerly  under  the  Acts  of  1844.  In 
neither  of  those  cases  would  it  have  been  any  answer  to  a  creditor 
that  the  person  sought  to  be  charged  had  been  induced  by  fraud  to 
become  a  partner  or  a  shareholder,  and  I  see  no  reason  whatever 
for  adopting  any  other  principle  here. 

It  was  strongly  pressed  upon  us  that  a  decision  against  Mr. 
Oakes  would  be  at  variance  with  the  case  of  the  Venezuela  Railiuay 
Comyany  v.  Kisch,  L.  E.,  2  H.  L.  99,  p.  759,  ante,  decided  in  this 
House  a  few  months  since.  But  there  is  no  inconsistency  between 
the  two  decisions.  The  question  there  was  not  one  in  which  cred- 
itors were  concerned.  It  was  the  case  of  a  person  seeking,  against 
a  company,  to  be  relieved  from  a  contract  into  which  he  had  by 
fraudulent  representations  of  that  company  been  induced  to  enter. 
This  House  held,  conformably  with  the  decision  of  the  Lords  Jus- 
tices, considering  the  fraud  to  be  established,  that  the  company 
could  not  compel  the  person   thus  deceived  to  retain  the  shares 
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which  he  liad  thus  been  fraudulently  induced  to  purchase.  This 
decision  proceeded  on  grounds  of  obvious  justice  and  good  sense,  on 
which  Courts  both  of  law  and  equity,  including  this  House,  have 
of  late  frequently  acted.  But  it  has  no  bearing  on  a  question 
between  the  shareholders  and  creditors.  Great  stress  was 
laid  on  a  part  of  the  language  which  1  *  used  in  express-  [*  o68] 
ing  my  opinion,  and  which  is  supposed  to  be  inconsistent 
with  what  I  have  given  as  my  opinion  in  the  present  case  ;  but  I  do 
not  see  any  such  inconsistency.  The  question  there  was  whether, 
as  between  Kisch  the  respondent  and  the  company,  he  was  to  be 
treated  as  a  shareholder.  This  House  held  that  he  was  not.  He 
liad  been  imposed  upon  by  means  of  a  fraudulent  concealment  of 
something  which  the  company  ought  to  have  disclosed.  The  com- 
pany contended  that  he  must  be  taken  to  have  known  the  facts 
which  were  concealed  from  him,  for  that  those  facts  appeared  on 
the  face  of  the  articles  of  association,  and  the  statute  provides  that 
the  articles  of  association  shall  bind  every  member,  ^vhether  he 
seals  them  or  not.  j\Ir.  Kisch  did  not  seal  them,  but  the  conqiany 
contended  that  he  must  be  taken,  according  to  the  statute,  to  have 
done  so,  and  so  to  be  aware  of  their  contents.  I  tliought  that  such 
an  argument  did  not  lie  in  the  mouth  of  the  directors,  that  they 
could  not  by  fraudulently  concealing  what  they  ought  to  have  dis- 
closed, induce  a  person  to  become  a  member,  and  then  say,  your 
membership  gives  you,  by  force  of  the  statute,  knowledge  which 
prevents  you  from  alleging  that  there  was  fraudulent  concealment. 
I  was  then,  and  am  still,  of  opinion  that  as  between  the  parties 
then  in  litigation,  and  with  reference  to  the  clause  in  tlie  statute 
to  which  I  have  referred,  he  was  not  a  member.  lUit  such  a  case 
has  evidently  no  bearing  on  a  question  between  the  shareholder 
and  a  creditor. 

The  conclusion  at  which  I  have  thus  arrived  makes  it  not  abso- 
lutely necessary  that  I  should  express  any  opinion  on  the  ques- 
tion of  fact.  But  it  must  not  be  supposed  that  becau.se  I  do 
not  investigate  closely  tlie  question  of  fact,  there foiv  T  doulit 
the  soundness  of  tlie  opinion  expressed  by  my  noble  ami  Irunii'd 
friend. 

For  the  honour  of  the  great  mercantile  community  of  the  city 
of  London,  I  wish  I  could  have  believed  that  the  prospectus  was 
honestly  and  fairly  framed.  But  I  cannot ;  I  must  believe  tl-at 
the  truth  was  intentionally  concealed,  and  hopes  held  out  wliii'h 


900  CONTRACT. 


No.  78.  —  Oakes  v.  Turquand,  L.  R.,  2  H  L.  368,  369. 


those  who  framed  the  prospectus  must  have  known  would  deceive 
those  who  trusted  to  it.  There  were  both  sugyestio  falsi  and  sup- 
pressio  veri.     But,  for  the  reasons  I  have  stated,  this  does  not,  in 

my  view  of  the  case,  affect  the  liability  of  Mr.  Oakes, 
[*  369]  *  There  were  two  or  three  matters  of  a  minor  character 
put  forward  in  a  supplemental  form  to  which  I  may 
advert,  though  I  think  they  rest  on  no  solid  grounds.  It  was  said 
Mr.  Oakes  never  agreed  to  become  a  member  of  the  company, 
whose  business  is  indicated  by  the  memorandum  of  association 
actually  filed.  A  change  was  made  in  that  memorandum  after  he 
had  aoreed  to  take  shares  and  before  it  was  filed.  The  change 
was  not  of  any  great  importance,  but  I  am  far  from  saying  that  if 
Mr.  Oakes  had  within  a  reasonable  time  after  he  agreed  to  take 
shares,  examined  the  memorandui;^  and  found  that  it  differed  in 
however  small  a  degree,  from  that  on  the  faith  of  which  he  had 
acted,  he  might  not  thereupon  have  repudiated  his  status  as  a 
shareholder.  But  it  is  impossible  to  allow  a  person  who  has  taken 
shai'es,  and  has  gone  on  for  nearly  a  year  taking  his  chance  of 
profit,  to  turn  round  when  the  speculation  has  proved  a  failure, 
and  claim  to  be  released  on  the  ground  that  he  was  ignorant  of 
something  with  which  the  least  diligence  must  have  made  hin^. 
acquainted.  It  is  the  duty  of  a  person  taking  shares  in  a  company 
to  use  all  reasonable  diligence  in  ascertaining  the  terms  of  the 
memorandum  of  association,  which  is,  in  fact,  his  title  deed.  It 
was  certainly  very  wrong  to  make  any  change  in  the  language  of 
the  memorandum  of  association,  but  there  is  no  reason  to  suppose 
that  that  act  was  done  otherwise  than  with  honest  intentions. 

The  appellant  then  contends  that  in  consequence  of  this  change 
there  never  was  an  incorporated  company.  I  think  that  the  sec- 
tion of  the  Act  giving  effect  to  the  certificate  of  the  registrar  is  in 
answer  to  this  suggestion.  But  farther,  if  there  never  was  a  com- 
pany  then  there  could  be  no  valid  winding-up  order,  and  the  proper 
remedy  of  Mr.  Oakes  would  be  to  get  rid  of  tliat  order,  or  to  take 
such  steps  as  might  be  right  on  the  assumption  that  no  such  order 
exists.  The  same  observation  applies  to  the  objection  that  there 
was  no  proper  meeting  sanctioning  the  winding-up. 

The  only  point  on  which  I  think  the  decree  of  the  Yice-Ch.\X- 
CELLOR  was  wrong  is  the  mode  in  which  he  has  given  the  costs.  It 
was  wrong  to  mix  up  together  the  costs  of  Mr.  Oakes  and  of  the 
other  appellant,   Mr.   Peek.      Each   of  these  gentlemen  must  be 
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answerable   fur  the  costs  incurred   in  his   own   petition,   and  the 
decree  must,  in  that  respect,  be  varied. 

*  I  need  say  nothing  as  to  Mr.  Peek's  appeal,  except  that  [*  370] 
he  certainly  stands  in  no  better  position  than  Mr.  Oakes. 

I  entirely  agree  with  the  opinion  of  my  noble  and  learned  friend 
with  reference  to  the  manner  in  which  he  recommended  your 
Lordsliips  to  dispose  of  these  appeajs. 

Lord  COLONSAY :  — 

My  Lords,  in  regard  to  one  important  part  of  the  appellant's 
case  there  is,  unhappily,  no  room  to  doubt.  I  allude  to  the  decep- 
tive character  of  the  prospectus.  The  evidence  contained  in  the 
case  itself  discloses  a  state  of  matters  to  which  no  Court  of  law,  no 
Court  of  equity,  no  Court  administering  law  and  equity,  can  hesi- 
tate to  attach  the  legal  character  which  the  Yice-Chancellor  has 
attached  to  it.  The  suggestions  and  arguments  by  which  it  was 
attempted  to  give  to  these  transactions  a  different  complexion  may 
have  a  legitimate  influence  on  the  judgment  to  be  pronounced  by 
a  more  numerous  tribunal  out  of  doors  on  the  morality  of  some  of 
the  actions  that  have  been  brought  before  us,  but  they  were  not 
such  as  could  weigh  with  this  tribunal  in  dealing  as  a  Court  with 
the  rights  of  contending  parties.  Upon  this  part  of  the  case  I  do 
not  consider  it  necessary  to  say  more. 

But  out  of  the  state  of  matters  to  which  I  have  been  alluding, 
the  fictitious  origin,  and  the  disastrous  termination  of  this  great 
scheme  of  Overend,  Gurney,  &  Co.,  Limited,  has  arisen  the  impor- 
tant question  we  are  now  called  upon  to  decide.  The  company 
was  announced  as  incorporated  under  the  Act  of  1862,  with  limited 
liability.  The  prospectus  bore  date  the  12th  of  July,  1865.  The 
company  stopped  payment  the  11th  of  May,  1866.  Proceedings 
were  adopted  for  having  the  company  wound  up  under  the  Act  of 
1862,  and  on  the  22nd  of  June,  1866,  Yice-Chancellor  Kindersley 
made  an  order  for  winding  up  under  the  supervision  of  the  Court. 

Assuming,  for  the  present,  that  the  registration  and  the  proceed- 
ings for  winding-up,  to  which  I  shall  afterwards  advert,  were  regu- 
lar, and  that  the  company  is  now  properly  in  course  of  being  wound 
np  under  the  supervision  of  the  Court,  what  is  the  position  of  the 
appellant,  Mr.  Oakes?  On  the  16th  of  July,  1865,  he  applied  fur 
shares,  which  were  allotted  to  him,  on  the  28th  of  July 
*he  made  the  stipulated  payments,  and  his  name  was  [*371] 
placed  on  the  register. 
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After  the  stoppage  of  the  company  in  May,  1866,  some  of  the 
shareholders  caused  hivestigations  to  be  made,  which  resulted  in 
certain  discoveries  that  have  led  to  the  present  litigation.  It  does 
not  distinctly  appear  whether  Mr.  Oakes  was  or  was  not  a  party  to 
those  investigations,  but  I  think  he  is  entitled  to  have  it  assumed 
in  his  favour  that,  if  he  was  not  directly  a  party  to  those  investi- 
gations, he  was  at  least  watching  those  proceedings,  and  intending 
to  avail  himself  of  the  result  of  the  investigations.  In  the  mean- 
time the  liquidators  had  been  making  up  a  list  of  contributories, 
and  had  placed  the  name  of  Mr.  Oakes  on  that  list,  and  on,  I  think, 
the  20th  of  August,  1866  (there  seems  to  be  some  difference  in  the 
statements  as  to  the  date,  but  at  any  rate  it  was  about  that  time), 
they  made  a  call  of  £10  per  share  on  Mr.  Oakes  and  others.  On 
Ihe  30th  of  October,  1866,  the  appellant's  solicitors  gave  notice  of 
a  motion  to  have  the  appellant's  name  taken  off  the  register,  and 
off  the  list  of  contril)utories,  and  to  stay  proceedings  for  enforcing 
the  call.  That  application  was  ultimately  refused  by  Vice-Chan- 
cellor  Malins,  and  we  are  now  reviewing  his  judgment. 

The  ground  on  which  the  appellant  rested  his  application  was 
that  he  had  been  induced  to  apply  for,  and  accept  shares  in  the 
company  entirely  through  fraud  on  the  part  of  the  directors,  the 
fraudulent  character  of  the  prospectus  issued  by  them,  and  that  as 
soon  as  he  became  aware  of  the  fraud  or  could  have  become  aware 
of  it,  and  before  he  had  dealt  with  the  shares  in  any  way,  or 
had  derived  any  benefit  from  them,  he  had  challenged  the  transac- 
tion, and  demanded  to  be  relieved.  He  refers  to  the  case  of  Rail- 
ivay  Com'pcmy  of  Venezuela  v.  Kisch,!^.  R.,  2  H.  L.  99,  p.  759,  ante, 
and  other  cases,  as  showing  that,  at  all  events,  in  a  question  with 
the  company  he  would  be  entitled  to  repudiate  the  contract,  and 
to  have  his  name  removed  from  the  register.  Then,  starting  from 
that  point,  he  says,  as  to  the  creditors  of  the  company,  that  there 
was  no  privity  of  contract  between  him  and  them  ;  that  they  did  not 
transact  with  him,  or  with  the  shareholders,  but  only  with  the 
company  in  its  corporate  capacity,  and  that  they  cannot  through 
the  liquidator  subject  him  to  any  liability  to  which  the 
[*  372]  company  could  not  have  *  subjected  him  ;  that  the  liqui- 
dator could  only  take  up  the  rights  of  the  company  sub- 
ject to  such  equities  as  could  be  pleaded  against  the  company,  and 
consequently  subject  to  the  appellant's  right  to  be  relieved  from 
the  contract  to  which  he  had  been  induced  by  the  fraud  of  the 
company. 
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This  view  is  rested  in  some  measure  on  the  corporate  cliaracter 
of  the  company,  and  on  certain  recognized  principles  of  hiw  as  to 
the  relative  position  of  the  creditors  of  corporations  and  the  indi- 
vidual members  of  such  corporations,  and  it  is  contended  that  the 
Act  of  1862  must  be  read  and  construed  with  reference  to  these 
principles,  and  giving  effect  to  them  in  so  far  as  that  Act  has  not 
expressly,  or  by  necessary  implication,  displaced  them  as  to  com- 
panies such  as  this.  The  appellant  says  that  certain  decisions 
and  dicta  that  have  been  founded  on  by  the  liquidators  are  inap- 
plicable, inasmuch  as  they  occurred  under  a  different  state  of  the 
law,  and  as  to  companies  which  were  then  governed  by  a  different 
statute,  —  a  statute  that  expressly  provided  that,  in  regard  to  such 
questions,  they  should  be  dealt  with  as  if  the  companies  were  not 
incorporated.  Farther,  he  examines  the  Ac.t  of  1862,  and  contends 
that  there  is  nothing  in  the  provisions  of  that  Act  when  read 
according  to  their  true  intendment,  which  can  be  held  to  deprive 
him  of  the  relief  he  demands.  The  case  of  the  Becse  River  Minimj 
Coniimny,  L.  E.,  2  Eq.  264  (see  also  L.  E.,  2  Ch.  604;  36  L.  J.  Ch. 
618)  is  referred  to  as  a  recent  and  direct  authority  in  favour  of  the 
appellant. 

Such  is  a  brief  outline  of  tlie  case  that  was  presented  to  us  on 
behalf  of  the  appellant,  and  which  was  elucidated  and  enforced 
in  argument  with  remarkable  ability. 

Up  to  a  certain  point  the  argument  for  the  appellant  com- 
manded my  assent  at  the  time,  and  I  have  not,  on  reflection,  seen 
any  sufficient  reason  to  withdraw  that  assent.  If  this  case  had 
been  presented  to  us  in  circumstances  similar  to  those  which 
existed  in  the  case  of  Kisch  —  if  while  Overend,  Gurney,  &  Com- 
pany, Limited,  was  a  going  company,  it  had  made  a  demand  on 
Mr.  Oakes  for  a  call,  and  he  had  resisted  it  on  the  ground  of  fraud, 
I  think  he  might  have  been  entitled  to  succeed  in  that  resistance, 
and  to  have  his  name  removed  from  the  register.  Whether  that 
would  have  finally  exempted  him  from  any  possible 
contingent  *  demand  in  the  event  of  an  immediate  stop-  [*  373] 
page  and  winding  up  of  the  company,  I  do  not  think  it 
necessary  to  inquire.  The  case  now  before  us  has  reference  to  a 
company  which  had  stopped  payment,  and  was  in  course  of  being 
wound  up,  while  the  appellant's  name  was  still  on  the  register, 
and  before  any  challenge  was  made.  The  cases,  therefore,  are  not 
the  same.     It  may  be  that  the  decision   in  the  case    of   Kisch 
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advances  the  appellant  a  step  in  his  argument.  It  may  even  be 
that  it  gives  him  a  resting  place  for  the  engines  by  which  he  is  to 
endeavour  to  remove  other  obstacles.  But  those  other  obstacles 
required  to  be  removed,  and  the  question  is  whether  they  have 
been  effectually  removed  by  the  power  of  the  argument  that  was 
used . 

Having  given  to  the  case  the  most  careful  consideration,  I  have 
come  to  the  conclusion  that  the  argument  for  the  appellant  ought 
not  to  prevail.  I  think  it  proceeds  on  an  erroneous  view  of  the 
nature  of  these  companies,  and  of  the  relative  positions  of  the 
creditors  and  the  members  of  these  companies. 

This  company  was  formed  under  the  provisions  of  the  Act  of 
1862,  which  was  a  comprehensive,  repealing,  and  consolidating 
Act,  collecting,  as  it  were,  into  one  code  the  provisions  Avhich  were 
thenceforth  to  be  applicable  to  such  companies. 

During  the  immediately  preceding  period  of  thirty-seven  years 
there  had  been  a  continuous  course  of  legislation  on  the  subject, 
beginning,  in  1825,  with  the  6  Geo.  IV.,  c.  91,  which  repealed  the 
Act  of  the  6  Geo.  I.,c.  18.  After  1825  statute  after  statute  followed 
in  rapid  succession,  some  fifteen  or  eighteen  statutes  having  been 
passed  on  the  subject  before  matters  were  brought  into  the  position 
in  which  they  have  been  placed  by  the  Act  of  1862. 

Now,  what  was  the  tendency  and  scope  of  that  course  of  legisla- 
tion ?  An  important  part  of  it,  indeed  the  great  object  of  it,  was 
to  give  to  the  formation  of  joint  stock  trading  companies  facilities 
and  encouragement  w^hich  had  previously  been  withheld  from 
them.  The  genius  of  the  law  of  England,  which  regarded  with 
disfavour  the  notion  of  an  incorporated  company  having  a  persona 
distinguishable  from  its  component  members,  was  very  unfavour- 
able, if  not  an  absolute  barrier,  to  the  formation  of  joint  stock  com- 
panies. Accordingly  the  efforts  of  the  Legislature  were  directed  to 
giving  to  these  companies  a  separate  loersona,  yet  not  con- 
[*  374]  ferring  *  upon  them  all  the  attributes  of  proper  corporations 
without  qualification.  That  principle  pervades  the  whole 
of  the  legislation  on  the  subject.  I  am  not  speaking  of  limited 
liability  companies  only.  Limited  liability  is  merely  a  step,  and  a 
recent  step,  in  the  progress.  My  observations  apply  to  joint  stock 
trading  companies  generally.  The  course  of  legislation  was  to  rear 
up  the  company  into  a  separate  'persona,  with  certain  powers  and 
privileges,  but  without  conferring  on  it  in  an  unqualified  manner 


K.  C.  VOL.  VI.]       SECT.  XI.  —  KESCISSIOX   OF   COXTKACTS.  905 


No.  78.  —  Oakes  v.  Turquand,  L.  R.,  2  H.  L.  374,  375. 


all  the  attributes  of  a  perfect  corporation.  The  companies  were  said 
to  be  incorporated,  but  they  were  only  incorporated  to  certain  effects, 
—  they  were  ^'i^asi-corporations. 

In  giving  this  position  to  joint  stock  trading  companies,  pro- 
visions were  introduced  on  the  one  hand  to  preserve  the  members 
from  unnecessary  molestation  by  creditors  of  the  companv,  and  on 
the  other  Iiand  to  preserve  the  rights  of  creditors  to  ultimate 
payment  out  of  the  estates  of  the  members.  Among  the  most 
important  of  these  were  the  provisions  as  to  registration  of  the 
companies  and  of  the  shareholders,  and  the  right  of  any  one  to 
inspect  the  register  (which  is  given  in  the  two  next  statutes) 
and  the  provisions  for  winding  up,  -which  were  some  of  them 
embodied  in  separate  statutes,  of  which  there  are  two  or  three. 

In  1855  came  the  first  Limited  Liability  Act.  Beyond  giving 
power  to  limit  the  pecuniary  amount  of  the  liability  of  each  share- 
holder it  made  no  important  alteration,  I  think,  in  law,  in  the 
relative  position  or  rights  of  creditors  or  members.  Indeed  sect.  16 
provides  that  it  is  to  be  taken  as  part  of  the  Act  of  1844,  the 
7  &  8  Vict.  c.  110.  In  1856  came  an  Act  of  the  nature  of  a  con- 
solidating Act.  In  1858  the  limited  liability  principle  was  extended 
to  banking  companies. 

In  1862  came  the  Act  now  in  force,  and  which,  I  think,  must  be 
taken  as  the  code  applicable  to  these  companies.  It  bears  in  the 
preamble  of  it  to  be  intended  to  consolidate  and  extend  the  prin- 
ciples of  those  companies.  It  also  sets  forth  the  various  dejiart- 
ments  into  which  it  is  divided,  and  seems  to  be  a  comprehensive 
code  of  law  applicable  to  them. 

Such  having  been  the  course  of  legislation,  and  such  the  charac- 
ter of  the  Act  of  1862,  we  may  expect  to  find  in  it  a  solution  of 
the  question,  who  are  to  be  regarded  and  treated  as  con- 
tributories  *  when  such  companies  come  to  be  wound  up?  [*  375] 
If  we  are  not  to  look  beyond  the  words  of  the  Act  of  1862 
for  a  solution  of  that  question,  it  does  not  appear  to  me  that  there 
would  be  much  difficulty  in  the  case.  The  74th  section  tells  us 
that  "a  'contributory'  shall  mean  every  person  liable  to  contribute 
to  the  assets  of  a  company  under  this  Act  in  the  event  of  the  same 
being  wound  up."  Sect.  38,  which  relates  to  the  liability  of  mem- 
bers, tells  us  that  "in  the  event  of  a  company  formed  under  this 
Act  being  wound  up,  every  present  and  jiast  member  of  such  com- 
pany shall  be  liable  to  contribute  to  the  assets  "  of  such  company 
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And  sect.  23,  which  defines  a  member,  tells  us  that  every  "  person 
who  has  agreed  to  become  a  member  of  a  company  under  this  Act, 
and  whose  name  is  registered  on  the  register  of  members,  shall  be 
deemed  to  be  a  member  of  the  company." 

The  appellant  says  that  he  cannot  be  held  to  have  agreed  to 
become  a  member,  inasmuch  as  his  application  for  an  acceptance  of 
shares  was  induced  by  fraud,  and  never  having  done  anything  to 
affirm  the  contract,  he  is  still  entitled  to  disaffirm  it.  I  canntjt 
agree  in  that.  The  contract  was  not  void,  it  was  only  voidaljle. 
What  does  that  mean  ?  I  think  that  point  was  well  put  by  Mr. 
Mellish  in  the  course  of  his  arguments.  He  said,  that  a  contract 
obtained  by  fraud  is  voidable,  but  not  void ;  does  it  mean  void  till 
ratified,  or  valid  till  rescinded  ?  The  latter  is  the  rule  where  the 
riglits  of  third  parties  intervene.  That  I  hold  to  be  clearly  the 
import  of  the  doctrine  that  a  contract  induced  by  fraud  is  not  void 
but  voidaljle.  I  hold  that  the  appellant  did  agree  to  become  a 
member  of  the  company.  He  may  have  been  induced  to  agree  by 
fraud,  but,  having  regard  to  the  language  of  the  statute,  what  we 
have  to  look  to  is,  whether  he  has  agreed  to  become  a  member  or 
not.  It  might  be  a  different  case,  and  would  be  a  different  case,  in 
regard  to  a  party  who  had  no  power,  no  will,  to  give  an  assent, 
such  as  an  insane  person  or  a  pupil.  But  when  the  question  comes 
to  be  as  to  a  party  wdio  has  the  power  to  act,  although  he  may 
afterwards  recall  what  he  has  done  upon  a  certain  footing,  still  in 
the  mean  time  he  has  agreed,  and  what  is  only  voidable,  and  not 
void,  cannot  be  held  as  invalid  until  it  has  been  rescinded.  I  do 
not  very  well  see  how  that  is  to  be  got  over. 

In  this  case  the  appellant  says  that  all  this  must 
[*  376]  be  read  *  subject  to  the  overruling  operation  of  certain 
legal  principles.  First,  the  principle  that  in  corporations 
there  is  no  privity  of  contract  between  the  individual  corpora- 
tors and  the  creditors  of  the  corporation  ;  second,  that  in  such 
questions  there  is  no  room  for  the  doctrine  of  "  holding  out ; " 
and  thirdly,  that  as  the  claims  or  rights  of  the  creditors  can  only 
be  enforced  through  the  corporation,  they  must  be  subject  to  any 
latent  equities  competent  to  the  corporator  as  against  the  incor- 
poration. These  three  propositions  appear  to  me  to  involve  several 
tallacies.  First,  it  is  a  fallacy  to  hold  that  the  liability  of  the  part- 
ners of  these  companies  must  rest  entirely  on  the  same  principle 
of  contract  which  w^as  the  foundation  of  the  liability  of  the  part- 
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ners  of  unincorporated  companies  prior  to  the  institution  of  this 
class  of  associations.  The  question  is,  not  whether  there  was  any 
privity  of  contract  between  the  appellant  and  the  creditors  of  the 
compan}-,  but  it  is,  whether,  under  the  constitution  of  these  newly- 
created  societies,  there  is  a  statutory  liability  imposed  on  persons 
in  the  position  of  the  appellant.  Secondly,  it  is  an  error  to  hold 
that  creditors  are  not  supposed  to  trust  to  the  responsibility  of  the 
shareholders.  The  careful  regulations  as  to  registers  of  share- 
holders, and  the  publicity  to  be  given  to  them,  form  a  sufticient 
answer  to  that  argument.  Indeed  it  is  plain  from  the  reason  of 
the  thing  that  no  credit  would  otherwise  be  given  to  the  abstrac- 
tion of  a  company. 

It  is  also  a  mistake  to  hold  that  these  companies  must,  to  all 
legal  effects  and  consequences,  be  regarded  as  unqualified  corpora- 
tions, and  in  no  respect  as  partnerships.  I  have  already  shown 
that  they  partake  in  some  respects  of  both  capacities,  and  I  have 
shown  how  and  why  that  condition  of  matters  came  into  existence. 
Let  us  for  a  moment  relieve  our  minds  from  the  trammels  imposed 
by  a  technical  use  of  words,  and  look  to  the  substance  and  reality 
of  the  thing.  Why  are  these  companies  not  partnerships  ?  They 
are  associations  of  individuals  for  the  purpose  of  trading  with  tlie 
capital  they  contribute,  and  of  participating  in  the  profits  to  be 
derived  from  that  trade.  In  several  of  the  statutes  they  are  called 
partnerships,  and  in  one,  if  not  more  of  them,  provision  is  made  for 
a  deed  of  partnership.  As  to  their  being  corporations,  I  have 
already  shown  that  they  are  so  only  subject  to  certain  qualifica- 
tions, and,  indeed,  in  this  very  statute  of  1862,  the  clause 
which  *  incorporates  them  provides  that,  nevertheless,  they  [*  377] 
shall  be  subject  to  certain  qualifications  and  liabilities,  and 
v.'hen  we  look  to  the  subsequent  part  of  the  statute  we  find  amongst 
those  liabilities  the  liability  of  being  contributories  in  the  sense 
that  I  have  described.  I  think  it  would  be  contrary  to  the  ten- 
dency and  scope  of  all  the  statutes  to  hold  that  these  companies 
are  stripped  of  all  the  characteristics  of  mercantile  ]\artnerships, 
and  clothed  with  all  the  attributes  of  perfect  corporations,  without 
qualification. 

I  am,  therefore,  inclined  to  distrust  an  argument  which  seeks  to 
subjugate  the  plain  provisions  of  this  code  to  tlie  rules  of  law 
applicable  to  a  state  of  things  when  no  such  companies  existed. 

There  is  another  consideration  which  leads  me  to  distrust  this 
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mode  of  moulding  the  provisions  of  the  Act  of  1862  into  a  different 
shape  from  that  in  which  the  statute  presents  them.  That  statute, 
as  I  have  already  observed,  professes  to  consolidate  into  one  code 
all  the  laws  and  rules  applicable  to  these  associations  or  aggregate 
societies.  It  prohilnts  their  existence  except  under  the  cover  and 
control  of  its  provisions.  It  is  a  general  statute,  applicable  to  all 
parts  of  the  kingdom,  to  Scotland  as  well  as  to  England,  whi^'h 
was  not  the  case  with  several  of  the  statutes  preceding  it  in  the 
series.  In  several  of  them  Scotland  was  excepted,  —  and  why  ? 
Your  Lordships  know  that  the  law  of  Scotland  in  regard  to 
partnerships  was  not  the  same  as  the  law  of  England,  —  that  in 
Scotland,  as  in  some  other  countries,  the  separate  persona  of  an 
unincorporated  trading  company  was  fully  recognised,  and  that 
joint  stock  share  companies  for  trading  existed  there  at  common 
law,  and  that  the  country  had  derived  great  advantage  from  them, 
as  is  recorded  in  a  statute  passed  in  the  reign  of  George  IV.  There 
were  other  differences  also. 

Now,  I  apprehend  that  the  Act  of  1862  was  intended  to  establish 
a  uniform  system  of  law  in  both  ends  of  the  island  in  regard  to 
such  companies.  But  if,  in  reference  to  joint  stock  companies  in 
England,  the  provisions  of  the  statute  are  not  to  be  read  in  a  literal 
or  obvious  sense,  but  are  to  be  overridden,  and  qualified,  and  con- 
trolled by  implications  and  inferences  deduced  from  rules  of  the 
law  of  England  applicable  to  a  state  of  things  antecedent  to  the 
existence  of  any  such  companies,  then,  by  parity  of  reasoning  in 

reference  to  joint  stock  companies  in  Scotland,  the  statute 
[*  378]  would  *  be  qualified  and  controlled  by  implications   and 

inferences  deduced  from  the  different  principles  that  had 
prevailed  in  Scotland ;  and  thus  there  would  be  again  produced  a 
diversity  instead  of  the  uniformity  which  it  was  the  object  of  the 
statute  to  establish.  For  these  reasons  I  think  that  the  line  of 
argument  which  was  put  forward  by  the  appellant  cannot  be 
maintained. 

My  Lords,  reference  was  made  to  the  case  of  Tlie  Beese  River 
Mining  Company  as  being  a  direct  authority  in  point.  I  do  not 
think  that  the  decision  in  that  case  was  necessarily  an  authority  in 
point,  for  the  circumstances  under  which  that  case  presented  itself 
for  decision  appear,  from  the  reports  that  I  have  seen  of  it,  to  have 
been  materially  different  from  the  present.  It  appears  that  in  that 
case  the  party  had  made  an  application  to  have  his  name  removed 
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from  the  register  on  the  grouiul  of  fraud  before  there  liad  been  any 
proceedings  for  winding  up  the  concern  ;  and  the  import  of  the 
decision  appears  to  have  been,  that  the  case  must  be  dealt  with  in 
reference  to  the  state  of  matters  at  the  time  that  he  made  that 
application,  and  sought  to  repudiate  the  contract.  Whether  that 
decision  was  one  which  would,  upon  a  consideration  of  the  law,  be 
upheld  or  not,  is  not  a  matter  that  I  have  occasion  to  go  into  now. 
1  receive  it  with  all  the  respect  that  is  due  to  the  Court  that  pro- 
nounced it ;  but  it  is,  in  that  aspect  of  it,  not  the  same  as  the 
present  case.  An  opinion,  indeed,  was  expressed  by  one  of  the 
Lords  Justices  which  might  go  to  an  adverse  view  of  the  law  to 
that  which  I  have  endeavoured  to  state,  but  with  all  the  respect  I 
must  have  for  that  opinion,  and  with  all  the  deference  I  should  be 
disposed  to  pay  to  it,  I  cannot  yield  up  the  opinion  which  I  have 
now  expressed  as  the  deliberate  result  of  a  full  investigation  of 
the  cases  and  the  whole  course  of  legislation  in  regard  to  these 
contracts. 

As  regards  other  objections  which  have  been  stated,  and  which 
are  of  a  sort  of  subsidiary  and  supplementary  character,  I  shall  not 
add  anything  to  the  observations  which  have  been  made  by  my 
noble  and  learned  friends  who  have  already  addressed  the  House 
on  the  subject.     I  entirely  concur  in  their  observations. 

With  reference  to  some  questions  that  I  niyself  put  at  the  close 
of  the  argument,  as  to  the  effect  that  would  be  produced 
by  *  sustaining  the  plea  of  the  appellant,  whether  it  would  [*  379] 
not  practically  reduce  the  company  to  the  mere  directors 
who  had  originally  issued  the  prospectus  or  not,  I  wish  to  explain 
that  in  putting  those  questions  I  did  not  form  any  opinion  what- 
ever as  to  the  effect  that  would  be  due  to  that  result.  I  had  not 
at  that  time  considered  the  .whole  matter  of  this  case  ;  but  I  wished 
to  have  before  me  all  the  facts  which  I  thought  might,  or  might 
not,  enter  as  elements  into  the  formation  of  my  opinion.  In 
forming  my  opinion  I  found  it  my  duty  to  discharge  altogether 
that  element,  and  to  hold  that  the  fact  of  the  ap})ellant  l)eing  only 
associated  as  a  dupe  along  with  others,  would  not  be  a  reason  why 
he  should  not  have  justice  dealt  to  him  in  the  .same  manner  as  if 
he  had  been  the  only  dupe.  In  such  a  proceeding  the  number  of 
the  dupes  does  not  affect  the  character  of  the  transaction.  The 
greater  number  of  dupes  only  shows  the  greater  dexterity  of  the 
process  of  inflating  the  buljble  of  these  concerns. 
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I  therefore  concur  in  the  judgment  which  your  Lordships  have 
been  advised  to  pronounce. 

Orders  ajqyedled  from  affirmed,  ivith  variation  with 
res2)ect  to  costs ;  appeals  dismissed  with  costs. 
Lords'  Journals,  August  15,  1867. 

ENGLISH   NOTES. 

The  case  of  Addle  v.  Western  Bank  of  Scotland  (1867),  L.  E.,  1  H. 
L.  Sc.  145,  in  wliich  a  decision  similar  to  that  in  the  principal  case 
had  been  arrived  at,  was  an  appeal  arising  out  of  the  failure  of  tlie 
Western  Bank  of  Scotland  consequent  on  the  monetary  crisis  of  18.57. 
The  plaintiff  (or  pursuer)  in  the  action  had  claimed  to  set  aside  certain 
transfer  deeds  made  upon  the  purchase  by  him  from  the  bank  of  their 
own  shares,  and  claiming  against  the  bank  restitutio  in  Integrtnn. 
He  alleged  that  he  had  been  induced  to  take  the  shares  on  tlie  false 
and  fraudulent  representations  of  tlie  directors,  who  issued  a  report 
stating  that  the  bank  was  in  a  flourishing  condition,  at  a  time  when 
they  knew,  or  from  their  means  of  information  must  be  presumed  to 
have  known,  that  the  bank  was  insolvent.  In  the  mean  time,  and 
before  the  action  was  commenced,  the  bank  had  closed  its  doors,  and 
the  company,  Avhich  had  previously  been  an  incorporated  partnership, 
had  been  registered  under  the  Joint  Stock  Companies'  Act  1856,  for 
the  purposes  of  liqi;idation.  The  learned  Lords  who  heard  the  appeal 
were  unanimously  of  opinion  that  the  plaintiff's  right  to  rescind  the 
contract  was  destroyed  by  the  change  in  the  character  and  condition  of 
the  company.  They  had  no  doubt  that  the  registration  combined  with 
the  fact  of  the  bank  stopping  payment  and  actually  being  in  liqui- 
dation constituted  such  a  complete  change  of  character.  The  Lord  Chan- 
cellor (Chelmsford),  L.  R.,  1  H.  L.  Sc.  160,  quotes  and  adopts  the 
statement  of  the  principle  which  is  neatly  put  in  the  case  of  Clarke  v. 
Dickson  (1858),  El.  Bl.  &  El.  148,  by  Mr.  Justice  Cromptox,  who, 
after  adverting  to  tlie  rule  of  law  that  a  contract  induced  by  fraud 
is  not  void,  but  voidable  at  the  option  of  the  party  defrauded,  said: 
''It  seems  to  me  to  follow  that  when  the  party  exercises  his  option  to 
rescind  the  contract  he  must  be  in  a  state  to  rescind;  that  is,  he  must  be 
in  such  a  situation  as  to  be  able  to  i)Ut  the  parties  into  their  original 
state  before  the  contract." 

The  case  of  Reese  River  Silver  Mining  Co.  v.  Smith  (1869),  L.  E., 
4  H.  L.  64,  39  L.  J.  Ch.  849,  which  was  decided  by  the  House  of 
Lords  after  the  decision  of  the  principal  case,  shows  that  a  plaintiff 
who  brings  his  action  for  relief  before  the  declared  insolvency  of  the 
company  is   in  time,   although   the  insolvency  and   winding-up  occur 
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before  his  relief  is  worked  out.  But  although  in  such  a  case  he  would 
be  relieved  from  calls,  any  judgment  against  the  company  for  repa}'- 
ment  of  deposit  or  otherwise  would  not  form  a  preferential  debt,  but 
only  a  claim  in  the  winding-up. 

The  rule  in  the  principal  case  has  been  followed  in  the  numerous 
cases  which  arose  on  the  failure  of  the  City  of  Glasgow  Bank.  For 
instance,  trustees  of  the  bank  were  held  powerless  to  divest  themselves 
of  their  liability  after  a  resolution  for  voluntary  winding-up  of  the 
bank  had  been  passed;  Muir  v.  City  of  Glasgow  Bunk  (1879),  4  App. 
Cas.  337,  40  L.  T.  339,  27  W.  R.  603;  BelVs  case  (1879),  4  App.  Cas. 
547;  Alexander  MitchelVs  case  (1879),  4  App.  Cas.  548,  40  L.  T.  758, 
27  W.  R.  873;  Rutherford's  case  (1879),  4  App.  Cas.  54S ;  Buc/ian's 
case  (1879),  4  App.  Cas.  549;  Ker's  case  (1879),  4  App.  Cas.  549.  So 
after  the  declared  insolvency  of  the  bank  shareholders  were  held  in- 
competent to  transfer  their  shares;  Nelson  Mitchell  v.  City  of  Glasgow 
Bank  (1879),  4  App.  Cas.  624,  27  W.  E.  875. 

In  Tennent  v.  City  of  Glasgow  Bank  (1879),  4  App.  Cas.  615,  40 
L.  T.  694,  27  W.  R.  694,  A.  had  appeared  stock  1873  on  the  register  of 
the  bank  as  the  holder  of  £6000  of  stock.  On  the  2nd  of  October, 
1878,  the  bank  stopped  payment.  On  the  5th  of  October  an  extraordi- 
nary general  meeting  of  shareholders  was  called  to  pass  a  resolution 
for  winding-up  of  the  company.  By  the  18th  of  the  same  month  in- 
vestigations into  the  affairs  of  the  company  had  proved  the  necessity  of 
making  large  calls  on  the  shareholders  in  order  to  meet  the  liabilities 
of  the  bank.  On  the  21st  of  October  A.  instituted  a  suit  for  rescission 
of  his  conti"act  to  take  stock,  on  the  gi'ound  that  he  was  induced  to 
enter  into  the  contract  through  the  misrepresentation  of  the  directors, 
and  summons  was  served  on  the  company  on  the  same  day.  On  tlie 
following  day  the  winding-up  resolution  was  passed,  and  A.  was  put  on 
the  list  of  contributories.  On  a  petition  b^'  A.  to  rectify  the  register, 
it  was  held  that,  the  rights  of  third  parties  having  intervened,  it  was 
too  late  for  A.  to  petition  for  removal  of  the  name. 

The  principal  case  was  followed  in  Cree  v.  Somervail  (1879).  4  App. 
Cas.  648,  41  L.  T.  353,  28  W.  E.  34.  There  A.  and  B.,  holding  one 
hundred  £100  sha'.es  in  a  Scotch  Joint  Stock  Company  which  had  no 
power  to  hold  its  own  shares,  and  being  anxious  to  sell  them,  the 
shares  were  purchased  by  xne  mrecrors  in  cne  name  of  three  of  them- 
selves in  trust  for  the  company.  A  transfer  was  executed  in  favour  of 
the  three  directors  "in  trust  for  the  company,"  and  their  names  M'ere 
entered  upon  the  register  of  members  with  the  same  designation.  The 
purchase-money  came  out  of  the  company's  funds,  and  the  purchase  was 
afterwards  approved  by  a  majority  of  the  shareholders.  More  than 
fifteen  months  afterwards  the  c  impany  was  wound  up,  and  calls  were 
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made  to  pay  the  creditors.  In  an  action  to  substitute  the  names  of  A. 
and  B.  for  those  of  the  three  directors,  it  was  held  that  this  could  not  he 
done,  the  transfer  to  the  directors  being  valid  and  effectual,  and  tlie 
rights  of  creditors  having  intervened. 

The  principal  case  and  Tennent  v.  City  of  Glasgow  Bank  were  fol- 
lowed in  Houldsworth  v.  Gitij  of  Glasgoiv  Bank  (1880),  5  App.  Cas. 
317,  42  L.  T.  194,  28  W.  E.  677,  and  it  was  there  further  decided  that, 
the  remedy  by  rescission  of  the  contract  being  gone,  any  remedy  by 
action  for  repayment  of  calls  or  otherwise  against  the  company  is  gone 
also.  The  same  princijjle  is  followed  in  In  re  Addlestone  Linoleum 
Company,  Benson's  case  (1887),  37  Ch.  D.  191,  57  L.  J.  Ch.  249,  58 
L.  T.  428,  36  W.  E.  227. 

la  re  Imperial  Ottoman  Bank  v.  Trustees,  Executors,  and  Securities 
Investment  Cgrporation  (Chancery  Division,  Eomer,  J.,  29  Jan.  1895), 
the  A.  Bank  bought  debentures  in  the  X.  Company  from  M.  &  Co. 
After  discovering  that  they  had  been  deceived  by  misrepresentations, 
the  A.  Bank  attended  and  took  an  active  part  in  a  debenture  action 
against  the  X.  Company.  It  was  held  that  this  did  not  bar  the  bank's 
right  to  rescission  of  the  contract. 

AMERICAN   NOTES. 

Delay  for  an  unreasonable  time  after  knowledge  of  the  fraud  will  defeat 
the  rig'ht  to  rescind.  Pence  v.  Langdon,  99  United  States,  578  ;  Whitcomb  v. 
Denio,  52  Vermont,  382  ;  St.  John  v.  Hendrickson,  81  Indiana,  350  ;  Hammond 
V.  Pennock,  61  New  York,  145 ;  Parmlee  v.  Adnlph,  28  Ohio  State,  10  ;  Davis 
V.  Betz,  66  Alabama,  206 :  Galling  v.  Newell,  9  Indiana,  572 ;  Hammond  v. 
Wallace,  85  California,  522  ;  20  Am.  St.  Rep.  239  ;  Pomeroy's  Equity  Juris- 
prudence, 1240,  citing  the  principal  cases;  Beach's  Equity  Jurisprudence, 
p.  106,  citing  the  principal  cases. 

But  laches  is  not  imputable  until  the  party  has  knowledge  or  means  of 
knowledge  of  the  fraud.  Brown  v.  Norman,  65  Mississippi,  369  ;  7  Am.  St. 
Rep.  663  ;  Baker  v.  Lever,  67  Xew  York,  304;  23  Am.  Rep.  117. 
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CASES  IN  6  E.  R.  C. 


6  E.  R.  C.  1,  RAXN  v.  HUGHES,  4  Bro.  P.  C.  27,  7  T.  E.  350,  note. 
Specialty  and  simple  written  contracts. 

Cited  in  Barnum  v.  Barnum,  9  Conn.  242,  holding  a  non-negotiable  promissory 
note  is  not  a  specialty  but  stands  on  footing  of  a  parol  contract;  Albertson 
V.  Halloway,  16  Ga.  377,  holding  a  note  under  seal  was  not  to  be  classified 
as  a  specialty;  Den  ex  dem.  Mayberry  v.  Johnson,  15  N.  J.  L.  116;  Wily  v. 
Pearson,  2  Woodw.  Dec.  424;  Re  Weisenberg,  131  Fed.  517;  Perrine  v.  Cheese- 
man,  11  N.  J.  L.  174,  19  Am.  Dec.  388, — on  the  classification  of  contracts: 
People  V.  Kane,  4  Denio,  530,  on  the  classification  of  obligations  that  may 
be  incurred  for  the  payment  of  debts;  Sliackamaxon  Bank  v.  Yard,  143  Pa. 
129,  24  Am.  St.  Rep.  521,  22  Atl.  90S,  8  Pa.  Co.  Ct.  245,  47  Phila.  Leg.  Int. 
200,  on  contracts  in  writing  and  under  seal  as  becoming  obligatory  immediately 
on  execution  and  delivery. 

Disapproved  in  Purcell  v.  Armour  Packing  Co.  4  Ga.  App.  253,  61  S.  E.  138. 
questioning  whether  only  contracts  under  seal  can  be  specialties. 
Consideration  as  essential  to  the  validity  of  a  contract. 

Cited  in  Warner  v.  Fowler,  4  Blatchf.  311,  Fed.  Cas.  No.  17,282,  holding 
that  a  promise  in  writing  must  be  supported  by  a  consideration,  but  that 
liurden  of  proving  nature  of  a  lack  of  consideration  is  on  the  defendant; 
Schoonmaker  v.  Roosa,  17  Johns.  301;  Horn  v.  Fuller,  6  N.  H.  511, — on  a  con- 
.sideration  as  essential  to  the  validity  of  a  note  as  between  the  original  parties: 
Winthrop  v.  Lane,  3  Desauss.  Eq.  310;  Whitchill  v.  Wilson,  3  Penr.  &  W.  405. 
24  Am.  Dec.  326, — on  a  consideration  as  being  necessary  to  support  a  mere  written 
contract;  Jackson  v.  Tilghman,  1  Miles  (Pa.)  31,  on  an  order  upon  a  person  to 
pay  to  another  as  being  non-enforceable  where  no  consideration  expressed : 
Dunlop  V.  Harris,  5  Call.  (Va. )  16,  on  necessity  of  showing  a  consideration  for 
an  unsealed  promissory  note. 

Cited  in  note  in  8  E.  R.  C.  592,  on  equity  not  helping  a  volunteer. 

Cited  in  1  Page.  Contr.  397,  on  history  of  doctrine  of  consideration  for  con- 
tract. 
Sufficiency  of  consideration  for  contract. 

Cited  in  Sumner  v.  Williams,  8  Mass.  162,  5  Am.  Dec.  83,  on  sufficiency  of 
consideration  for  a  contract;  Brawn  v.  Lyford,  103  Me.  362,  69  Atl.  544,  hold- 
ing the  promise  of  an  assignee  of  policy  of  insurance  on  personalty  to  send 
policy   to  the   insurance   company   to   rccc.\'e   their   assent   thereto   was   without 
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consideration  and  he  was  not  liable  for  a  breach  thereof;  Cook  v.  Duvall,  9 
Gill,  4G0,  holding  an  action  might  be  maintained  against  a  husband  on  a  promise 
to  pay  a  debt  contracted  by  wife  before  marriage  if  the  creditor  would  wait  a 
few  days;  Lang  v.  Jolmson,  24  N.  H.  302,  holding  the  release  of  a  verbal  agree- 
ment that  notes  should  be  paid  in  lumber  was  not  a  sufficient  consideration  for  an 
agreement  to  pay  extra  interest;  Smith  v.  Kittridge,  21  Vt.  238,  holding  a 
promissory  note  the  only  consideration  of  which  is  the  love  and  affection  of  the 
maker  to  the  payee  will  not  create  a  valid  obligation  against  his  represen- 
tative; Mayo  V.  Purcell,  3  Munf.  243  (dissenting  opinion),  on  necessity  that  a 
promise  be  co-extensive  with  the  consideration ;  Hendry  v.  Scott,  9  N.  S.  215, 
holding  that  memorandum  not  under  seal  in  following  terms,  "I  do  hereby 
agree  to  lease  to  you,  privilege  of  light,  etc.,  for  ten  years  at  yearly  rent  of 
25  cents  per  annum"  constituted  mere  license. 

—  Promises  by  personal  representatives  or  trustees. 

Cited  in  Germania  Bank  v.  Michand,  62  Minn.  459,  30  L.E.A.  28G,  54  Am. 
St.  Rep.  653,  65  N.  W.  70,  holding  an  administrator  was  not  personally  liable 
on  a  note  given  for  the  debt  of  the  intestate  without  any  new  consideration 
where  the  time  to  file  claims  against  estate  had  expired;  Whitaker  v.  Whitaker, 
6  Johns.  112,  holding  that  in  action  against  executor,  plaintiff  may  state 
that  testator  being  indebted,  etc.,  executor,  after  death  of  testator,  in  con- 
sideration, etc.,  promised  to  pay,  in  order  to  save  statute  of  limitations;  Carter 
V.  Phelps,  8  Johns.  440,  holding  that  a  count  on  a  promise  made  by  an  executor 
or  administrator  as  such,  in  which  he  is  not  charged  as  personally  liable,  may 
be  joined  with  a  count  on  a  promise  made  by  the  intestate;  Smith  v.  Carroll, 
112  Pa.  390,  2  Atl.  24,  17  W.  N.  C.  414,  43  Phila.  Leg.  Int.  375,  holding  a 
verbal  promise  by  an  administrator  to  pay  a  legacy  imposed  no  personal  lia- 
bility upon  him. 

Distinguished  in  Clark  v.  Herring,  5  Binn.  33,  holding  assets  are  a  sufficient 
consideration  for  a  personal  promise  by  one  who  is  an  executor  to  pay  a 
legacy;  Crane  v.  Bulloch,  R.  M.  Charlt.  (Ga.)  318,  holding  a  trustee  of  the  drawer 
of  a  draft  who  accepts  a  draft  drawn  upon  him,  with  an  agreement  to  pay 
it  out  of  certain  funds  as  trustee  is  not  bound  on  such  promise  for  want  of 
consideration. 

—  Promises  to  pay  debt  of  another. 

Cited  in  Belcher  v.  Cook,  4  U.   C.  Q.   B.  401    (dissenting  opinion)  ;    Cook  v. 
Dunn,  2  Clark.   (Pa.)   515, — on  sufficiency  of  consideration  for  a  promise  to  pay 
the  debt  of  another. 
Necessity  of  proof  of  consideration  f6r  a  contract. 

Cited  in  Robinson  v.  Barbour,  5  Blackf.  468,  holding  if  the  declaration  in  a 
suit  on  a  contract  not  under  seal  does  not  aver  a  valid  consideration,  the  de- 
fendant may  demur  thereto;  Sears  v.  Brink,  3  Johns.  210,  3  Am.  Dec.  475; 
Green  v.  Thornton,  49  N.  C.  (4  Jones,  L.)  230;  Ballard  v.  Walker,  3  Johns. 
Cas.  60, — holding  fact  that  contract  is  in  writing  does  not  remove  the  objection 
of  want  of  consideration;  Pfaff's  Estate,  14  Pa.  Dist.  R.  193,  31  Pa.  Co.  Ct. 
462,  holding  a  person  seeking  to  recover  on  a  non-negotiable  promissory  note 
must  prove  a  consideration;  Seymour  v.  Harvey,  8  Conn.  63;  Waul  v.  Kirkman, 
13  Smedes  &  M.  599;  Thompson  v.  Blanchard,  3  N.  Y.  335;  Cook  v.  Bradley,  7 
Conn.  57,  18  Am.  Dec.  79, — on  necessity  that  proof  of  a  consideration  be  made 
in  the  case  of  a  mere  written  contract. 
Instrument  under  seal  as  importing  a  consideration. 

Cited  in  Aller  v.  AUer,  40  N.  J.  L.  446,  on  an  instrument  imder  seal  as  im- 
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porting  a  consideration;   Carter  v.  King,  11  Rich.  L.  25,  on  disability  to  show 
an  instrument  under  seal  was  without  consideration. 
Enforcement  of  parol  or  simple  contracts. 

Cited  in  Lawrence  v.   Stonington  Bank,   6   Conn.  521,   on  the  enforcement  of 
parol  or  simple  contracts. 
How  reservation  of  conditional  sale  title  may  be  made. 

Cited  in  Bennett  v.  Sims,  Rice,  L.  421,  holding  that  reservation  of  title  on  con- 
ditional  sale   is   binding   on   parties,   whether   reservation   is   by   writing   or   by 
parol. 
Contract  when  within  the  statute  of  frauds. 

Cited  in  Cahill  v.  Bigelow,  18  Pick.  369,  holding  a  contract  by  a  person  to  be 
responsible  for  provisions  furnished  a  third  party  to  whom  he  was  indebted  was 
within  the  statute  of  frauds. 

Cited  in  Browne,  Stat.  Frauds,  5th  ed.  239,  240,  on  promise  to  pay  debt  of 
another  within  statute  of  frauds;  Browne,  Stat.  Fravids,  5th  ed.  625,  on  neces- 
sity for  defendant  pleading  statute  of  frauds  as  a  defense;  Tiffany,  Ag.  28,  on 
statute  of  frauds  as  affecting  appointment  to  execute  writings  not  under  seal. 
Requisites  of  statute  of  frauds  as  to  contracts  within. 

Cited  in  Rigby  v.  Norwood,  34  Ala.  129,  on  the  requisites  of  statute  of 
frauds  as  to  written  contracts;  Terrill  v.  Ross,  15  N.  J.  L.  466,  holding  a  promise 
to  pay  the  debt  of  another  to  be  good  within  the  statute  of  frauds  must  be  in 
writing  and  made  upon  a  suflicient  consideration. 

Distinguished   in   Smith   v.   Ide,   3   Vt.   290,  holding  the  consideration   for   a 
promise  to   answer   for   the   debt   or  default  of   another   need   not   be   expressed 
in  writing  where  the  promise  is  in  writing  in  order  to  satisfy  the  statute  of 
frauds. 
Dual  capacities  of  person  representing  others. 

Cited  in  Binney's  Case,  2  Bland,  Ch.  99,  on  where  the  legal  capacities  of  persons 
are   different,   such   capacities   are  to   be   considered   as   several    persons. 
Right  to  maintain  an  action  against  an  administrator  or  executor. 

Cited  in  Ten  Eyck  v.  Vanderpoel,  8  Johns.  120,  holding  an  administrator 
was  not  liable  on  a  promissory  note  given  by  him  for  a  debt  of  his  intestate, 
it  imparting  no  consideration;  Slyigheter  v.  Harrington,  0  N.  C.  (2  Murph.) 
332,  holding  a  promise  of  administrator  to  pay  debts  of  decedent  is  enforceable 
against  him  personally  where  he  had  assets  at  the  time  of  the  promise; 
Okeson's  Appeal,  59  Pa.  99,  holding  an  executor  cannot  be  made  liable  de 
oonis  propriis  on  an  oral  promise  on  the  mere  consideration  of  assets;  Mc- 
Grath  v.  Barnes,  13  S.  C.  328,  36  Am.  Rep.  687;  Bank  of  Troy  v.  Topping. 
ii  Wend.  273, — on  when  personal  representative  of  decedent  personally  liable 
on  note  given  for  the  debt  of  intestate;  Masson  v.  Hill,  5  U.  C.  Q.  B.  60,  hold- 
ing on  facts  plea  of  defendant  administrators  to  an  action  on  their  promise 
to  pay  note  given  by  decedent  was  bad. 

.Sufliciency  of  averments  of  dcchiration  to  cliarge  personal  representative 
in  his  representative  capacity. 

Cited  in  Browi.  v.  Hicks,  1  Ark.  232,  on  sulliciency  of  allegation  of  com- 
plaint to  charge  an  executor  in  his  representative  capacit\-. 

Distinguished  in  Libbit  v.  Lloyd,  11  N.  J.  L.  163,  holding  upon  a  count  for 
money  had  and  received  by  a  person  described  as  an  administrator  a  judg- 
ment could  not  be  rendered  against  him  in  either  his  representative  or  personal 
capacity. 
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Contracts  prosuinetl  to  be  in  Avi'iting. 

Cited  in  New  York  Trust  &  Loan  Co.  v.  Hclraer,  12  Hun,  35,  liolding  it  would 
he  presumed  from  an  allegation  in  an  answer  of  an  agreement  to  renew  notes 
that  such  agreement  was  in  writing. 

—  Presumptions  on  motion  in  arrest  of  judgment. 

Cited  in  Bedell  v.  Stevens,  28  N.  II.  118,  holding  upon  motion  in  arrest  of 
judgment  the  court  cannot  presume  a  cause  of  action  was  proved  where  not 
stated  in  the  record :  Beecker  v.  Beecker,  7  Johns.  99,  5  Am.  Dec.  246,  holding  on 
a  motion  in  arrest  of  judgment  in  an  action  of  assumpsit,  the  promise  laid 
in  the  declaration  is  presumed  to  be  an  express  promise. 
How  deed  may  be  delivered. 

Cited  in  Hazell  v.  Dyas,  11  N.  S.  36,  to  the  point  that  there  may  be  delivery 
of  deed  without  words,  or  by  words  only,  without  any  act  of  delivery. 

G  E.  R.  C.  9,  SHADVVELL  v.  SHADWELL,  9  C.  B.  X.  S.  159,  7  Jur.  N.  S.  311, 

30  L.  J.  C.  P.  N.  S.  145,  3  L.  T.  N.  S.  628,  9  Week.  Rep.  163. 
SuflSciency  of  consideration  for  contract. 

Cited  in  Wolford  v.  Powers,  85  Ind.  294,  44  Am.  Rep.  16,  holding  that 
promissory  note  made  in  consideration  of  naming  of  child  for  maker  of  note 
is  based  upon  sufficient  consideration. 

Cited  in  note  in  34  L.R.A.  43,  on  performance  of  existing  contract  obligation 
as  consideration  for  new  promise. 

Cited  in  Hollingsworth,  Contr.  124,  on  noninquiry  into  adequacy  of  con- 
sideration  for   contract   if   it   is   something   of  value   in   contemplation   of   law; 

I  Beach,  Contr.  192,  on  existing  legal  obligation  as  a  consideration;  1  Beach, 
Contr.  226,  on  promise  of  third  person  as  a  sufBcient  consideration;  Hollings- 
worth, Contr.  138,  on  promises  to  do  or  doing  that  which  one  is  already  bound 
to  do  as  consideration;  Hollingsworth,  Contr.  123,  on  what  constitutes  a  valu- 
able consideration  for  a  contract. 

—  Acts  done  or  omitted. 

Cited  in  Merrick  v.  Giddings,  1  Mackey,  394,  holding  that  when  it  is  claimed 
that  defendants'  promise  was  made  in  consideration  of  past  services,  rendered 
by  plaintiff  at  defendants'  request,  it  must  appear  that  those  services  were  in 
fact  rendered  in  consequence  of  defendants'  request;  Abbott  v.  Doane,  163  Mass. 
433,  34  L.R.A.  33,  47  Am.  St.  Rep.  465,  40  N.  E.  197,  holding  that  performance 
of  contract  by  party  who  has  hesitated  or  refused  to  complete  it,  may  consti- 
tute good  consideration  for  promise  by  third  person  who  will  be  benefited  by 
such  performance;  Holt  v.  United  Secur.  L.  Ins.  &  T.  Co.  74  X.  J.  L.  795,  11 
L.R.A. (N.S.)  100,  67  Atl.  118,  12  Ann.  Cas.  1105,  holding  an  action  might  be 
maintained  on  agreement  to  make  a  loan  where  the  borrower  had  furnished 
the  required  security  in  nature  of  life  insurance  and  bonds  and  mortgages, 
such   acts  constituting  a  good  consideration;    Hamer  v.   Sidway,   57   Hun,   229, 

II  N.  Y.  Supp.  182,  holding  that  promise  of  uncle  to  give  $5,000  when  he 
reach  21  years  of  age,  if  nephew  would  not  drink,  smoke,  play  cards  for  money, 
or  play  billiards  until  he  reached  21  years  of  age,  is  without  consideration: 
Wyckofl'  V.  De  Graaf,  98  N.  Y.  134,  holding  an  agreement  by  defendant  to  waive 
protest  and  give  his  own  notes  for  the  amount  was  a  suflicient  consideration  for 
plaintiff's  promise  to  advance  money  and  take  up  notes:  Haner  v.  Sidway. 
124  N.  Y.  538,  12  L.R.A.  4G3.  21  Am.  St.  Rep.  693,  27  N.  E.  256  (reversing 
57  Hun,  229,  11  N.  Y^.  Supp.  182),  holding  a  nephew  might  maintain  an  action 
on  the  promise  of  his  uncle  to  give  him  a  certain  sum  of  money  if  he  would 
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refrain    from    the   use    of    intoxicating    liquor    until    of    age,    where   the    nephew 
performed  his  part  of  the  agreement. 

—  Marriage. 

Cited  in  Sarasohn  v.  Kamaiky,  52  Misc.  394,  103  N.  Y.  Supp.  32,  holding 
that  a  promise  to  marry  made  by  a  son  to  a  parent,  who  liad  promised  to  give  liim 
property  if  he  married  in  accordance  with  his  father's  desires,  after  the  son 
had  already  entered  into  a  valid  engagement  to  marry,  is  insufficient  considera- 
tion to  support  the  promise  of  the  father;  Phalen  v.  United  States  Trust  Co. 
ISO  N.  Y.  78,  7  L.R.A.(N.S.)  734,  78  N.  E.  943,  9  Ann.  Cas.  595,  holding  a  son 
miglit  maintain  a  suit  in  equity  on  a  promise  by  father  made  in  consideration 
of  the  son's  marriage  that  he  would  make  no  distinction  in  the  distributioji 
of  his  estate,  by  will. 

Showing-  of  consideration  for  contract  witliin  statute  of  frauds. 

Cited  in  Greenham  v.  Watt,  25  U.  C.  Q.  B.  365,  on  how  consideration  for  a 
promise  within  the  statute  of   frauds   must  be  shown. 
Riglit  to  cease  voluntary  support. 

Cited  in  Pegge  v.  Lampeter  Union,  L.  R.  7  C.  P.  366,  holding  where  guar- 
dians of  a  lunatic  had  been  paying  his  maintenance  for  a  number  of  years 
though  no  legal  order  had  been  made  for  them  to  do  so  they  could  not  with- 
draw from  the  implied  agreement  to  make   such  payments. 

6  E.  R.  C.  23,  EASTWOOD  v.  KENYON,  11  Ad.  &  El.  438,  4  Jur.  1081,  9  L.  J. 
Q.  B.  N.  S.  409,  3  Perry  &  D.  276. 

Sufficiency  of  consideration  for  contract. 

Cited  in  Re  Cornwall,  4  Nat.  Bankr.  Reg.  400,  Fed.  Cas.  No.  3,  251,  holding 
a  gift  is  not  a  sufficient  consideration  for  a  promise  of  payment;  Davis  v.  Morgan, 
117  Ga.  504,  61  L.R.A.  148,  97  Am.  St,  Rep.  171,  43  S.  K  732,  holding  where  a 
contract  of  employment  is  made  for  a  fixed  period  at  a  stipulated  salary,  a 
promise  to  pay  more  is  void  in  the  absence  of  any  further  consideration;  Irwin 
V.  Brown,  44  111.  App.  412,  holding  on  facts  no  sufficient  consideration  appeared 
for  an  agreement  to  release  a  mortgage  and  cancel  notes  given  under  a  contract 
of  settlement;  Stewart  v.  Campbell,  58  Me.  439,  4  Am.  Rep.  296,  holding  a  mere 
delay  in  enforcing  lien  on  a  vessel  was  no  consideration  for  promise  to  pay  the 
debt;  Festerman  v.  Parker,  32  N.  C.  (10  Ired  L.)  474,  holding  where  a  contract 
to  perform  services  for  a  stipulated  amount  is  not  mutually  rescinded  then  a 
promise  to  pay  an  additional  sum  is  without  consideration;  Giddings  v.  Gid- 
dings,  51  Vt.  227,  31  Am.  Rep.  682,  on  the  sufficiency  of  consideration  for  a 
contract;  Belcher  v.  Cook,  4  U.  C.  Q.  B.  401  (dissenting  opinion)  ;  Rivers  v. 
Roe,  4  U.  C.  C.  P.  21, — on  sufficiency  of  consideration  for  a  promise  to  pay. 

Cited  in  1  Brandt  Suretyship,  3d  ed.  69,  on  executed  consideration  to  principal 
as  insufficient  consideration;  1  Beach  Contr.  208,  on  trust  as  consideration  where 
grantee  is  to  sell  for  grantor. 

—  Past  or  voluntary  consideration. 

Cited  in  Myers  v.  Dean,  11  Misc.  3G8,  32  N.  Y.  Supp.  237,  holding  that  promise 
to  pay  for  past  services  rendered  without  request,  is  void  for  want  of  considera- 
tion; Sharp  v.  Hoopes,  74  N.  J.  L.  191,  64  Atl.  980,  holding  a  subsequent  promise 
to  compensate  a  person  procuring  a  renter  for  promisor's  house  without  authority 
or  knowledge  of  promisor  is  without  a  sufficient  consideration;  Green  v.  Burtch, 
1  U.  C.  C.  P.  313,  holding  an  assignment  of  a  right  to  real  estate  executed  under 
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seal  by  the  defendant  only  in  which  tlie  consideration  is  acknowledged  to  be  paid 
without  support  an  action  for  the  purchase  money;  llees  v.  Howcutt,  4  U.  C.  C. 
I'.  284,  holding  an  executed  consideration  not  a  sufficient  consideration  for  a  con- 
tract. 

Cited  in  note  in  6  Eng.  Eul.  Cas.  43,  on  expense  already  incurred  as  con- 
sideration for  subsequent  promise  for  reimbursement. 

Cited  in  1  Beach  Contr.  ]92,  on  sufficiency  of  past  consideration  to  support 
subsequent  promise. 

—  Promise  to  reimburse  payer  of  money  for  benefit  of  promisor. 

Cited  in  Baker  v.  Gregory,  28  Ala.  544,  G5  Am.  Dec.  360,  holding  the  ex- 
penditure by  a  stranger  for  the  maintenance  and  education  of  an  infant  is  a 
sufficient  consideration  for  a  promise  by  infant  after  becoming  of  age  to  repay 
expenditures  where  infant  came  in  estate  out  of  which  no  expenditures  were 
made  for  his  support;  Ingraham  v.  Gilbert,  20  Barb.  151,  holding  a  payment  by 
one  person  of  the  debt  of  another  without  compulsion  or  legal  obligation  is  not 
such  a  consideration  as  will  support  an  action  in  assumpsit;  Tliomson  v.  Thom- 
son, 76  App.  Div.  178,  78  N.  Y.  Supp.  389,  on  there  being  no  consideration  for  a 
promise  to  repay  one  who  without  obligation  or  request  to  do  so  has  paid  an- 
other's debt ;  Davis  v.  Anderson,  99  Va.  620,  39  S.  E.  588,  holding  a  promise  by  a 
son  to  pay  for  the  past  support  of  his  mother  furnished  without  his  request  is 
without  consideration. 

Disapproved  in  Ferguson  v.  Harris,  39  S.  C.  323,  39  Am.  St.  Eep.  731,  17  S. 
E.  731,  holding  a  promise  by  a  married  woman  to  pay  a  debt  contracted  for  her 
benefit  was  based  upon  a  sufficient  consideration  to  maintain  an  action  thereon. 

—  Moral  obligation  to  pay  unenforceable  debt. 

Cited  in  Morris  v.  Norton,  21  C.  C.  A.  553,  43  U.  S.  App.  739,  75  Fed.  912, 
holding  a  note  given  by  one  because  he  feels  in  honor  bound  to  reimburse  a  loss 
incurred  by  the  payee  though  in  a  broker  recommended  by  the  maker  is  without 
consideration;  Linz  v.  Schuck,  106  Md.  220,  11  L.E.A.(N.S.)  789,  124  Am.  St. 
Eep.  481,  67  Atl.  286,  14  Ann.  Cas.  495;  Porterfield  v.  Butler,  47  Miss.  165,  12 
Am.  Eep.  329;  Nash  v.  Eussell,  5  Barb.  556;  Stafford  v.  Bacon,  1  Hill,  532,  37 
Am.  Dec.  366;  Shepard  v.  Ehodes,  7  E.  I.  470,  84  Am.  Dec.  573;  Smith  v.  Tripp, 
14  E.  I.  112;  Bates  v.  Watson,  1  Sneed,  376;  Peck  v.  Marling,  22  W.  Va.  708; 
Muir  v.  Kane,  55  Wash.  131,  26  L.E.A.(N.S.)  519,  104  Pac.  153,  19  Ann.  Cas. 
1180;  Campbell  v.  Greer,  11  U.  C.  C.  P.  231;  Eussell  v.  Macdonald,  1  U.  C.  Q.  B. 
296;  Baker  v.  Eead,  7  N.  S.  199;  Bartlett  v.  Orey,  5  Iowa,  586, — on  where  a 
moral  obligation  is  a  sufficient  consideration  for  a  contract;  Kent  v.  Eand,  64 
X.  H.  45,  5  Atl.  760;  Watkins  v.  Halstead,  2  Sandf.  311;  Musick  v.  Dodson,  76 
Mo.  624,  43  Am.  Eep.  780, — holding  the  moral  obligation  resting  upon  a  married 
woman  to  make  good  her  promises  given  during  coverture  is  not  sufficient  to 
sustain  a  reaffirmation  of  such  promise  made  after  she  became  discovert;  Lyell 
V.  Walbach,  113  Md.  574,  33  L.E.A.(N.S.)  741,  77  Atl.  1111,  holding  that  moral 
obligation  of  married  woman  to  pay  for  supplies  furnished  for  use  in  family  at 
time  when  she  had  no  legal  power  to  contract  for  them,  is  not  sufficient  to  sup- 
port her  promise  after  disability  is  removed  to  make  such  payment. 

Cited  in  notes  in  7  L.E.A.  (N.S. )  1054,  on  validity  of  new  promise  by  woman 
after,  to  pay  debt  incurred  during  coverture;  26  L.E.A. (N.S.)  527,  on  moral 
obligation  as  consideration  for  express  promise;  53  L.E.A.  355,  366,  369, — on 
moral  obligation  as  consideration  for  promise. 

Cited  in  1  Page  Contr.  487,  on  moral  obligation  as  consideration  for  contract; 
1  Beach  Contr.  183,  on  moral  obligation  as  a  valuable  consideration. 
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Distinguished  in  Drake  v.  Bell,  26  Misc.  237,  55  N.  Y.   Supp.  945,  holding  a 
promise  by  the  owner  of  a  vacant  house  to  pay  for  repairs  made  thereon  by  mis- 
take was  based  upon  a  sufficient  consideration  to  maintain  an  action  thereon. 
—  New  promise  to  pay  unenforceable  debt. 

Cited  in  Demill  v.  Hartford  Ins.  Co.  9  N.  B.  341,  holding  the  receipt  of  a  re- 
moval premium  on  the  policy  by  the  insured  from  the  assignee  is  a  sufficient 
consideration  for  a  new  promise  by  the  insurer  to  the  assignee;  Wiser  v.  Bereand, 
14  Ark.  267,  holding  the  contract  of  a  married  woman  to  pay  for  professional 
services  in  obtaining  a  divorce  may  be  enforced  upon  her  promise  to  pay  madi' 
after  divorce  granted  and  without  any  new  or  further  consideration;  Pittman 
V.  Eder,  76  Ga.  371,  holding  a  valid  debt  barred  by  the  statute  of  limitations 
might  be  reviewed  by  an  express  promise  to  pay  the  debt  without  an  additional 
consideration  for  the  promise;  Montgomery  v.  Lampton,  3  Met.  (Ky. )  519. 
holding  that  when  debt  is  discharged  by  voluntary  act  of  creditor,  subsequent 
express  promise  to  pay  debt  will  not  be  enforced;  Lewis  v.  Simons,  1  Handy 
(Ohio)  82;  Ingersoll  v.  Martin,  58  Md.  67,  42  Am.  Rep.  322, — holding  a  promise 
to  pay  a  debt  after  it  has  been  voluntarily  released  by  the  creditor  is  not  sup- 
ported by  a  sufficient  consideration  to  make  it  binding;  Trumball  v.  Tilton,  21 
N.  H.  128,  holding  that  if  after  discharge  has  been  obtained  by  operation  of  law, 
insolvent  makes  new  promise,  such  promise  can  be  enforced;  Briggs  v.  Sutton, 
20  N.  J.  L.  581,  holding  that  an  express  promise  in  writing  by  a  bankrupt  to  pay 
a  prior  debt,  barred  by  a  discharge  in  bankruptcy  is  valid  and  enforceable;  Van 
Derveer  v.  Wright,  6  Barb  547,  holding  the  guarantor  of  a  note  discharged  by 
the  laches  of  the  holder  cannot  be  again  made  liable  even  upon  his  express 
promise;  Dixie  v.  Worthy,  11  U.  C.  Q.  B.  328,  holding  the  renewal  of  a  promise 
by  a  married  woman  after  the  death  of  her  husband  to  indemnify  plaintifY  who 
had  indorsed  a  bill  of  exchange  for  her  was  not  enforceable;  Halleran  v.  Moon, 

28  Grant,  Ch.   (U.  G.)    323,  holding  a  promise  barred  by  the  statute  of  limita- 
tions was  a  sufficient  consideration  for  a  new  promise. 

Distinguished  in  Goulding  v.  Davidson,  26  N.  Y.  604,  25  How.  Pr.  483,  holding 
a  promise  by  a  woman  after  discoverture  to  pay  a  debt  contracted  during  cover- 
ture in  her  own  name  for  her  separate  business,  the  creditors  having  no  knowl- 
edge of  her  coverture  was  based  upon  a  sufficient  consideration;  Sherwin  v 
Sanders,  59  Vt.  499,  59  Am.  Rep.  750,  9  Atl.  239,  holding  the  promise  of  a  mar 
ried  woman  having  a  separate  estate  to  pay  for  necessaries  furnished  her  upon 
the  credit  of  such  estate  is  a  sufficient  consideration  for  a  new  promise  to  pay 
for  them  made  after  the  death  of  the  husband. 
Contract  when  within  statute  of  frauds  —  To  pay  another's  debt. 

Cited  in  Colter  v.  Frese,  45  Ind.  96;  Murphy  v.  Merry,  8  Blackf.  295;  Patton  v. 
Mills,  21  Kan.  163;  Howe  v.  Walker,  4  Gray,  318;  Brown  v.  Brown,  47  Mo. 
130,  4  Am.  Rep.  320;  Hedden  v.  Schneblin,  126  Mo.  App.  478,  104  S.  W.  887; 
Johnson  v.  Greenough,  33  X.  H.  396;  Fiske  v.  McGregory,  34  N.  H.  414;  Het- 
iield  v.  Dow,  27  N.  J.  L.  440;  Wolff  v.  Koppel,  5  Hill,  458;  Shoemaker  v.  King. 
40  Pa.  107;  Wood  v.  Moriarty,  15  R.  I.  518,  9  Atl.  427;  Beaman  v.  Russell,  20 
Vt.  205,  49  Am.  Dec.  775;  Resseter  v.  Waterman,  151  111.  169,  37  N.  E.  875,— 
on  when  a  promise  to  pay  the  debt  of  another  is  within  the  statute  of  frauds: 
Eddy  v.  Roberts,  17  111.  505,  holding  a  contract  made  witli  one  person  for  the 
benefit  of  another  is  not  within  the  statute  of  frauds;  Reid,  M.  &  Co.  v.  Northern 
Lumber  Co.  146  111.  App.  371;  Whitesell  v.  Heiney,  58  Ind.  108;  Hardy  v.  Bla/.er. 

29  Ind.   226,   92    Am.    Dec.    347;    Center   v.   McQuesten,    18   Kan.    476;    Small   v. 
Schaefer,  24  Md.  143;  Alger  v.  Scoville,  1  Gray,  391;  Goetz  v.  Foos,  14  Minn.  265, 
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Gil.  196,  100  Am.  Dec.  219;  Ware  v.  Allen,  G4  Miss.  .545,  60  Am.  Rep.  67,  1  So. 
738;  Howard  v.  Coshow,  33  Mo.  118;  Green  v.  Estes,  82  Mo.  337;  Beattie  v. 
Dinnick,  27  Ont.  Rep.  85;  Crim  v.  Fitch,  53  Ind.  214, — holding  a  contract  between 
two  persons  whereby  the  former  agreed  to  pay  a  debt  wUicli  the  latter  owed  to 
a  third  person  is  not  within  the  statute  of  frauds;  Anderson  v.  Spence,  72  Ind. 
.315,  37  Am.  Rep.  162,  holding  same  where  defendant  agreed  to  indemnify  plain- 
tiff from  loss  if  he  would  enter  a  recognizance  for  the  appearance  of  a  third 
person  under  indictment  for  a  felony;  Williams  v.  Auten,  62  Neb.  832,  87  N.  W. 
1061,  holding  same  where  goods  were  furnished  to  third  person  at  the  credit 
and  request  of  the  promisor;  Shook  v.  Vanmater,  22  Wis.  532;  Demeritt  v.  Bick- 
ford,  58  N.  H.  523, — holding  same  where  person  agrees  to  indemnify  anotlier  if 
he  becomes  surety  on  a  note;  North  v.  Robinson,  1  Duv.  71,  holding  promise  by  a 
third  person  on  a  consideration  to  a  subscriber  of  stock  in  a  corporation  to  be 
answerable  for  all  liability  on  the  subscription  is  not  within  tlie  statute  of 
frauds;  Green  v.  Brookins,  23  Mich.  48,  9  Am.  Rep.  74;  Alger  v.  Scoville,  1  Gray, 
391, — holding  a  promise  by  defendant  to  plaintiff  to  indemnify  him  against  lia- 
bility on  notes  to  a  corporation  was  not  within  the  statute  of  frauds;  Aldrich  v. 
Ames,  9  Gray,  76,  holding  an  oral  promise  to  indemnify  another  from  his  lia- 
bility as  bail  for  a  third  person  is  not  within  the  statute  of  frauds;  Walther  v. 
Merrell,  6  Mo.  App.  370,  hqlding  a  promise  by  a  bank  president  to  a  depositor 
that  if  the  latter  will  not  check  out  his  deposit  he  will  pay  the  total  deposit  if 
the  bank  should  fail  is  within  the  statute  of  frauds;  Stuht  v.  Swecsy,  48  Neb. 
767,  67  N.  W.  748,  holding  where  a  person  at  the  request  of  adjoining  land- 
owner built  a  party  wall  situated  half  on  the  land  of  each  a  promise  after  its 
completion  to  pay  half  the  cost  was  not  within  the  statute  of  frauds;  Mersereau 
V.  Lewis,  25  Wend.  243,  holding  that  agreement  by  partner  to  collect  debts  due 
firm  and  to  pay  over  one  half  to  assignees  of  copartners,  in  consideration  of  their 
relinquishing  to  him  whole  control  of  debts  due  firm  and  assuming  payment  of 
certain  bills,  is  not  within  statutes  of  fraud;  Fowler  v.  Moller,  4  Bosw.  149, 
holding  a  promise  by  the  assignee  of  the  lease  to  the  landlord  to  pay  arrears  due 
from  lessee  if  the  landlord  will  allow  him  to  remain  in  possession  is  within  the 
statute;  King  v.  Shoemaker,  1  Pearson  (Pa.)  206,  holding  a  promise  to  pay  all 
the  debts  of  a  person  if  he  will  assign  certain  property  to  promisor  is  not  within 
the  statute  of  frauds  and  binding;  Joiner  v.  Perry,  1  Strobh.  L.  76,  holding  a 
jiromise  by  defendant  in  consideration  of  cattle  sold  him  to  pay  part  of  note 
given  by  plaintiff  was  not  within  the  statute  of  frauds;  Mobile  Marine  Dock  & 
Mut.  Ins.  Co.  V.  McMillan,  31  Ala.  711,  on  whether  agreement  for  insurance  of 
property  was  within  the  statute  of  frauds;  Guild  &  Co.  v.  Conrad  [1894]  2  Q. 
B.  885,  63  L.  J.  Q.  B.  N.  S.  721,  9  Reports,  746,  71  L.  T.  N.  S.  140,  42  Week. 
Rep.  642,  on  contract  to  provide  fvmds  for  payment  being  not  a  contract  to  pay 
another's  debt. 

Cited  in  note  in  6  Eng.  Rul.  Cas.  295,  on  promise  on  which  promisor  is  in- 
tended to  be  primarily  liable  as  original  promise  and  not  within  statute  of 
frauds. 

Cited  in  1  Beach  Contr.  597,  on  person  to  whom  promise  must  be  made  under 
statute  of  frauds;  Stearns,  Suretyship,  37,  on  person  to  whom  special  promise 
should  be  made  under  statute  of  frauds;  Browne,  Stat.  Frauds,  5th  ed.  238, 
on  applicability  of  statute  of  frauds  to  promises  to  pay  debt  of  another:  1 
Brandt,  Suretyship,  3d  ed.  176,  on  promise  not  being  within  statute  of  frauds 
unless  made  through  party  to  whom  principal  is  lia.ble. 
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—  Promises  by  administrators  or  executors. 

Cited  in  Pratt  v.  Humphrey,  22  Conn.  317,  holding  a  promise  made  by  the  ad- 
ministrator of  a  deceased  person  to  plaintiff  to  pay  certain  debts  which  he  owed 
his  creditor  was  not  within  statute  of  frauds;  Fehlinger  v.  Wood,  134  Pa.  517, 

19  Atl.  746,  holding  a  promise  by  trustee  of  an  estate  to  a  debtor  to  the  estate 
for  the  unpaid  purchase  money  of  lands  sold  to  him  to  pay  a  claim  against  sucli 
debtor  if  debtor  will  surrender  his  contract  of  purchase  and  accept  a  lease  of 
the  premises  is  not  within  the  statute. 

Contract  wlien  Implied. 

Cited  in  Raymond  v.  Loyl,  10  Barb.  483;  Freeman  v.  Robinson,  38  N.  J.  L.  383, 

20  Am.  Rep.  399, — holding  the  mere  moral  obligations  of  a  parent  to  maintain 
his  child  affords  no  legal  inference  of  a  promise  to  pay  a  debt  contracted  by  child 
for  necessaries;  McDonald  v.  Notman,  25  Grant.  Ch.  (U.  C.)  608,  holding  a 
payment  on  a  debt  after  the  insolvent  was  discharged  does  not  revive  the  debt: 
Woods  V.  Ayres,  39  Mich.  345,  33  Am.  Rep.  396,  considering  when  a  contract  or 
promise  will  be  implied;  Brown  v.  Marsh,  1  U.  C.  C.  P.  438,  on  when  a  promise 
will  be  implied  from  facts  stated. 

Pleading  statute  of  frauds. 

Cited  in  Walker  v.  Hill,  21  N.  J.  Eq.  191;  Feeney  v.  Howard,  79  Cal.  525,  4 
L.R.A.  826,  12  Am.  St.  Rep.  162,  21  Pac.  984,— holding  a  denial  by  defendant  of 
a  contract  within  the  statute  of  frauds  is  suflicient  to  raise  the  question  of  its 
validity  under  the  statute;  Williams-Hay  ward  Shoe  Co.  v.  Brooks,  9  Wyo.  424, 
64  Pac.  342;  Taylor  v.  Reid,  13  Ont.  L.  Rep.  205;  Dixon  v.  Duke,  85  Ind.  434,— 
on  how  statute  of  frauds  may  be  pleaded  to  be  made  available  as  defense. 

Cited  in  1  Brand,  Suretyship,  3d  ed.  211,  on  necessity  of  pleading  statute  of 
frauds  in  suit  against  surety;  Browne,  Stat.  Frauds,  5th  ed.  630,  G37,  on  right  to 
rely  on  statute  of  frauds  under  plea  of  the  general  issue. 
Pleading  express  and  implied  contracts. 

Cited  in  Hall  v.  Francis,  4  U.  C.  C.  P.  210,  on  there  being  no  distinction  be- 
tween the  pleading  of  an  express  and  an  implied  promise;  Clcal  v.  Elliott,  1  U 
C.  C.  P.  252,  on  sufficiency  of  averments  in  pleading  in  action  on  note. 
Contracts  for  benefit  of  another. 

Cited  in  Mayer  v.  Chattahoochee  Nat.  Bank,  51  Ga.  325,  holding  that  where 
A  deposits  money  at  instance   or  procurement  of   C,   money   deposited  becomes 
under  control  of  C.  immediately  upon  deposit;  Gurnee  v.  Bausemer  &  Co.  80  Va. 
8G7,  on  disability  to  create  a  contract  for  a  third  party  without  his  authority 
Necessity  of  proof  of  written  agreement. 

Cited  in  Walker  v.  Hill,  21  N.  J.  Eq.  191,  holding  that  if  answer  denies  ex- 
istence of  any  agreement,  plaintiff  must  prove  written  agreement. 

6  E.  R.  C.  43,  WARWICK  v.  BRUCE,  2  Maule  &  S.  205,  affirmed  in  6  E.  R.  C. 

47,  14  Revised  Rep.  634,  6  Taunt.  118.     Stay  pending  error  denied  4  Maule 

&  S.  140. 
Right  of  infant  —  To  maintain  an  action  on  a  contract. 

Cited  in  Sustell  v.  Rice,  5  Ga.  472,  holding  an  infant  may  by  his  next  friend 
maintain  an  action  on  a  note  made  payable  to  himself;  Johannson  v.  Gudmund- 
son,  19  Manitoba  L.  Rep.  83,  holding  that  infant  can  purcliasc  land  and  enforce 
contract  against  vendor. 

Cited  in  notes  in  6  E.  R.  C.  52,  on  validity  of  contract  by  infant;  7  E.  R.  C. 
300,  on  infant  not  being  able  to  recover  for  money  paid  for  rental  of  house  and  for 
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furniture  bought  whore  he  had  occupied  the  house  and  used  the  furniture,  al- 
though entitled  to  a  return  of  promissory  note  for  balance  of  contract. 

Cited  in  Benjamin,  Sales,  5th  cd.  44,  on  right  of  infant  to  sue  for  nondelivery 
of  goods  purchased  by  liim. 
—  To  avoid  contracts. 

Cited  in  Hill  v.  Roderick,  2  Clark  (Pa.)  161,  on  riglit  of  ward  to  avoid  con- 
tracts made  by  his  guardian  for  liis  benefit  on  becoming  of  age;  Fisher  v.  Jewett, 
2  N.  B.  69,  on  right  of  infant  to  avoid  his  contracts. 

Cited  in  note  in  17  E.  R.  C.  209,  on  validity  of  an  apprenticeship  deed. 

Cited  in  HoUingsworth,  Contr.  24,  on  who  may  avoid  voidable  acts  of  infant; 
HoUingsworth,  Contr.  20,  on  validity  of  contract  by  infant;  Benjamin,  Sales,  5th 
ed.  42,  on  power  of  infant  at  common  law  to  purchase  goods;  Parsons,  Partn. 
4th  ed.  20,  on  avoidance  of  contract  of  partnership. 

Right   of   person    to   avoid   contract   because   of    infancy   or    insanity   of 
other. 

Cited  in  Rand  v.  Boston,  163  Mass.  354,  41  N.  E.  484,  holding  that  insanity 
or  infancy  of  one  contracting  party  does  not  give  to  other  right  to  avoid  contract ; 
Atwell  V.  Jenkins,  163  Mass.  362,  28  L.R.A.  694,  47  Am.  St.  Rep.  463,  40  N.  E. 
178,  holding  the  insanity  of  one  contracting  party  did  not  give  the  other  party 
the  right  to  avoid  the  contract.    ■ 

Parol  contracts   for   sale  of  emblements,   crops   or   fixtures   or   improve- 
ments not  within  Statute  of  Frauds. 

Cited  in  Zickafosse  v.  Hulick,  Morris  (Iowa)  175,  39  Am.  Dec.  458,  holding 
a  parol  contract  for  the  sale  of  improvements  on  land  was  not  within  the  statute 
of  frauds;  Erskine  v.  Plummer,  7  Me.  447,  22  Am.  Dec.  216,  holding  a  sale  of 
timber  to  be  cut  and  carried  away  by  the  vendee  was  not  within  the  statute  of 
frauds;  Bryant  v.  Crosby,  40  Me.  9,  holding  the  same  in  the  case  of  the  sale 
of  growing  crops;  Clark  v.  Shultz,  4  Mo.  235,  holding  that  improvement  on  lands 
of  United  States  may  be  sold  without  writing,  and  is  not  affected  by  statute  of 
frauds;  Green  v.  Armstrong,  1  Denio,  550;  Olmstead  v.  Niles,  7  N.  H.  522, — 
liolding  a  sale  of  timber  growing  upon  land  is  a  sale  of  an  interest  in  land  and 
must  be  in  writing. 

Cited  in  note  in  23  L.R.A.  (N.S.)  1219,  as  to  whether  contract  for  sale  of 
^rowing  crops  or  reservation  thereof  by  a  grantor  must  be  in  writing. 

Cited  in  Browne,  iStat.  Frauds,  5th  ed.  314,  on  applicability  of  statute  of  frauds 
to  sale  of  growing  crops. 

Distinguished  in  Owens  v.  Lewis,  46  Ind.  488,  15  Am.  Rep.  295,  holding  a  con- 
tract for  the  sale  of  growing  trees  being  a  contract  for  a  sale  of  an  interest  in 
land  is  within  the  statute  of  frauds  and  must  be  in  writing. 
—  For  sale  of  goods. 

Cited  in  Oilman  v.  Hill,  36  N.  H.  311,  on  when  contract  for  the  sale  of  goods  is 
within  the  statute  of  frauds. 
Crops,  produce,  and  timber  as  personalty. 

Cited  in  M'Coy  v.  Herbert,  9  Leigh,  548,  33  Am.  Dec.  256,  holding  that  by  sale 
i>f  timber  standing,  to  be  chosen  by  vendee,  is  a  sale  of  personalty  and  interest 
passes  which  vendee  may  assign  before  election. 

Cited  in  note  in  23  L.R.A.  258,  on  crops  as  personalty  for  purpose  of  levy 
and  sale. 

Cited  in  1  Devlin,  Deeds,  3d  ed.  87,  on  produce  growing  in  ground  as  per- 
sonalty. 
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—  As  an  interest  in  realty. 

Cited  in  Wood  v.  Lang,  5  U.  C.  C.  P.  204,  holding  growing  crops  passed  by  a 
conveyance  of  land  with  all  the  rents,  issues  and  profits;  Mills  v.  Peirce,  2  N.  H. 
9,  on  sale  of  growing  crops  and  the  like  as  conveying  an  interest  in  the  realty. 

Cited  in  1  Devlin,  Deeds,  3d  ed.  88,  on  products  under  denomination  of  prima 
vestura,  comprising  growing  trees,  etc.,  as  interests  in  land. 
Void  and  voidable  contracts  distinguished. 

Cited  in  Wright  v.  Steele,  2  N.  H.  51,  distinguishing  between  void  and  voidable 
contracts. 

6  E.  R.  C.  56,  PIKE  v.  FITZGIBBON,  L.  R.  17  Ch.  Div.  454,  50  L.  J.  Ch.  N.  S. 
394,  44  L.  T.  N.  S.  562,  29  Week.  Rep.  551,  modifying  in  part  the  decision 
of  the  Vice  Chancellor,  reported  in  49  L.  J.  Ch.  N.  S.  493,  L.  R.  14  Ch.  Div. 
837,  28  Week.  Rep.  667. 

Equitable  enforcement  of  contracts  of  married  woman. 

Cited  in  Sidway  v.  Nichol,  62  Ark.  146,  34  S.  W.  529,  on  when  equity  would 
enforce  as  against  her  the  contract  of  a  married  woman;  Atkins  v.  Atkins,  195 
Mass.  124,  11  L.R.A.(N.S.)  273,  122  Am.  St.  Rep.  221,  80  N.  E.  806,  holding  a 
husband  as  trustee  for  land  cannot  in  equity  enforce  a  promise  of  the  wife  to 
pay  for  the  land;  Berry  v.  Zeiss,  32  U.  C.  C.  P.  231,  holding  that  debts  contract- 
ed by  married  woman  in  carrying  on  business  may  be  sued  for  as  if  she  were 
unmarried  woman,  without  regard  to  separate  estate  such  as  courts  of  equity 
recognize  as  that  particular  class  of  property. 

Cited  in  note  in  12  E.  R.  C.  782,  on  married  woman  being  entitled  to  an 
equity  of  settlement. 

Cited  in  1  Mechem,  Sales,  133,  on  equitable  doctrine  concerning  separate  estate 
of  married  women ;  1  Beach,  Trusts,  645,  on  equitable  rights  of  married  woman ; 
Benjamin,  Sales,  5th  ed.  58,  on  right  of  action  against  married  woman  purchasing 
property;  2  Page,  Contr.  1431,  on  contracts  of  married  woman  in  equity. 
Right  of  married  woman  to  contract  respecting  separate  estate. 

Cited  in  Kocher  v.  Cornell,  59  Neb.  315,  80  N.  W.  911;  Douglas  v.  Hutchison, 
12  Ont.  App.  Rep.  110;  Re  Glanvil,  L.  R.  31  Ch.  Div.  532,  55  L.  J.  Ch.  N.  S.  325, 
54  L.  T.  N.  S.  411,  34  Week.  Rep.  309 ;  Bank  of  Commerce  v.  Baldwin,  14  Idaho, 
75,  17  L.R.A.  (N.S.)  676,  93  Pac.  504, — on  right  of  married  woman  to  contract 
with  reference  to  separate  estate. 

Cited  in  2  Beach,  Contr.  1653,  on  power  of  married  woman  to  charge  her 
separate  estate;  Benjamin,  Sales,  5th  ed.  55,  on  capacity  of  married  woman  to 
purchase  property. 

The  decision  of  the  Vice  Chancellor  was  cited  in  Clarke  v.  Creighton,  45  U.  C. 
Q.  B.  514   (dissenting  opinion),  on  extent  to  which  a  married  woman  may  charge 
lier  separate  estate. 
—  Estates  in  futuro  or  freed  from  anticipation. 

Cited  in  Eckerly  v.  McGhec,  85  Tenn.  661,  4  S.  W.  386,  on  married  woman  as 
having  no  power  to  charge  separate  estate  which  is  subject  to  the  restraint  upon 
anticipation;  Mulcahy  v.  Collins,  25  Ont.  Rep.  241,  liolding  the  separate  estate 
of  a  married  woman  left  her  by  a  relative  was  chargeable  with  a  note  given 
by  her  sometime  after  his  death  but  before  the  contents  of  will  were  known  and 
proved. 
Kight  to  prevent  anticipation  or  alienation  of  wife's  separate  estate. 

Cited  in   Hunter   v.   Conrad,  94   Fed.   11;    Roberts  v.   Stevens,   84  Me.   325,   17 
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L.R.A.  26G,  24  Atl.  873, — on  right  to  restrain  a  married  woman  from  anticipatinji 
or  alienating  her  separate  estate. 

Cited   in   1   Beach,   Trusts,   668,   on   restraints   upon   anticipation    of   marrii 
women. 
Liability  of  married  woman's  separate  estate  for  her  debts. 

Cited  in  Pickens  v.  Kniseley,  36  W.  Va.  794,  15  S.  E.  997,  holding  the  lia- 
bility of  a  married  woman  on  a  bond  does  not  bind  her  separate  estate  not  exist- 
ent at  the  date  of  the  bond;  Turnbull  v.  Forman,  L.  R.  15  Q.  B.  Div.  234,  54 
L.  J.  Q.  B.  N.  S.  489,  53  L.  T.  N.  S.  128,  33  Week.  Rep.  7G8;  Re  Roper,  L.  R.  39 
Ch.  Div.  482,  58  L.  J.  Ch.  N.  S.  215,  59  L.  T.  N.  S.  203,  36  Week.  Rep  750: 
Ankeney  v.  Hannon,  147  U.  S.  118,  37  L.  ed.  105,  13  Sup.  Ct.  Rep.  206,— holding 
tlie  separate  estate  of  a  married  woman  was  not  chargeable  with  contracts 
executed  prior  to  its  existence;  Smith  v.  Lucas,  L.  R.  18  Ch.  Div.  531,  45  L.  T. 
X.  S.  460,  30  Week.  Rep.  451,  holding  a  married  woman  could  not  bind  her  after 
acquired  separate  property  by  a  covenant  in  a  marriage  settlement;  Re  Wheeler 
[1899]  2  Ch.  717,  68  L.  J.  Ch.  N.  S.  663,  48  Week.  Rep.  10,  81  L.  T.  N.  S.  172, 
15  Times  E.  R.  545,  holding  separate  estate  of  a  married  woman  engaged  in  a 
separate  business  on  her  becoming  bankrupt  and  on  the  death  of  her  husband 
in  her  life  time  was  assets  for  creditors,  although  a  restraint  on  anticipation  ex- 
isted; King  V.  Lucas,  L.  R.  23  Ch.  Div.  712,  49  L.  T.  N.  S.  216,  31  Week.  Rep. 
904,  holding  a  trust  for  the  separate  use  of  married  woman  was  not  chargeable 
with  notes  given  by  her  before  the  creation  of  the  trust;  Pelton  Bros.  v.  Har- 
rison [1891]  2  Q.  B.  422,  60  L.  J.  Q.  B.  N.  S.  742,  65  L.  T.  N.  S.  514,  39  Week. 
Rep.  689,  holding  the  death  of  a  married  woman's  husband  did  not  make  separate 
estate  of  wife,  subject  to  a  restraint  upon  anticipation,  liable  for  her  debts; 
McLeod  v.  Emigh,  12  Ont.  Pr.  Rep.  451;  WMshart  v.  MciManus,  1  Manitoba  L. 
Rep.  213;  McQueen  v.  Turner,  30  Week.  Rep.  80;  Bursill  v.  Tanner,  L.  R.  13 
Q.  B.  Div.  691,  50  L.  T.  N.  S.  589,  32  Week.  Rep.  827;  Hood  Barrs  v.  Cathcart 
[1894]  2  Q.  B.  559,  63  L.  J.  Q.  B.  N.  S.  602;  Price  v.  Planters'  Nat.  Bank,  92 
Va.  468,  32  L.R.A.  214,  23  S.  E.  887, — on  liability  of  separate  estate  of  mar- 
ried woman  for  her  debts;  McMichael  v.  Wilkie,  18  Ont.  App.  Rep.  464,  on  right 
to  charge  the  separate  estate  of  a  married  woman. 

Cited  in  note  in  21  E.  R.  C.  563,  on  liability  of  separate  estate  of  married 
woman  for  her  debts. 

Cited  in  1  Beach  Trusts,  692,  on  liability  of  married  woman  on  contract  and 
for  debts;  1  Beach  Trusts,  696,  697,  on  limitations  of  liability  of  married 
woman;  Benjamin  Sales  5th  ed.  56,  on  liability  of  married  woman's  separate 
property  for  goods  purchased  by  her. 

Distinguished  in  Williamson  v.  Cline,  40  W.  Va.  194,  20  S.  E.  917,  holding 
by  reason  of  statute  a  contract  of  a  married  woman  binding  her  separate  estate 
would  bind  such  estate  afterwards  acquired;  Re  Dixon,  L.  R.  35  Ch.  Div.  4,  56 
L.  J.  Ch.  N.  S.  773,  57  L.  T.  N.  S.  94,  35  Week.  Rep.  742,  holding  a  married 
woman  liable  to  refund  money  she  was  entitled  to  under  a  will  where  the  order 
of  court  under  which  it  was  paid  to  her  was  reversed. 

The  decision  of  the  Vice  Chancellor  was  cited  in  Cox  v.  Bennett  [1891]  1  Ch. 
617,  60  L.  J.  Ch.  N.  S.  651,  64  L.  T.  N.  S.  380,  39  Week.  Rep.  401;  Moore  v. 
-Jackson,  19  Ont.  App.  Rep.  383, — on  extent  of  liability  of  separate  estate  of 
married  woman  for  her  debts;  Flower  v.  Buller,  L.  R.  15  Ch.  Div.  66.3,  49  L. 
J.  Ch.  N.  S.  784,  43  L.  T.  N.  S.  311,  28  Week.  Rep.  948,  holding  a  married  woman 
can  give  a  valid  charge  on  her  expectancy  under  a  will. 
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Xecessity  of  proving-  existence  of  married  woman's  separate  estate. 

Cited  in  Widmeyer  v.  3kI\Iahon,  32  U.  C.  C.  P.  187,  holding  that  omission  to 
prove  existence  of  married  woman's  separate  personal  estate  is  not  necessary  to 
give  court  jurisdiction   in  action  against  her  upon  her  note. 

6  E.  R.  C.  71,  MOLTON  v.  CAMEOUX,  4  Exch.  17,  18  L.  J.  Exch.  N.  S.  356, 
affirming  the  decision  of  the  Court  of  Exchequer,  reported  in  2  Exch.  487, 
12  Jur.  800,  18  L.  J.  Exch.  N.  S.  68. 
liunacy  as  grounds  for  avoiding  a  contract. 

Cited  in  Behrens  v.  McKenzie,  23  Iowa,  333,  92  Am.  Dec.  428,  holding  that  in 
action  on  injunction  bond,  for  wrongful  suing  out  of  writ,  it  is  no  defense,  that 
defendant  was  at  time  he  signed  bond,  insane,  when  it  appears  that  he  transacted 
business,  and  plaintiff  was  not  aware  of  his  insanity;  Lincoln  v.  Buckmaster, 
32  Vt.  652;  McDonald  v.  McDonald,  16  Grant,  Ch.  (U.  Q.)  37;  Merritt  v.  Uer- 
ritt,  43  App.  Div.  68,  59  N.  Y.  Supp.  357,— ^on  lunacy  as  grounds  for  avoiding 
a  contract;  Campbell  v.  Hill,  23  U.  C.  C.  P.  473,  holding  a  mortgage  would  not 
be  set  aside  because  of  the  insanity  of  the  mortgagor  where  the  mortgagee  dealt 
with  him  and  advanced  him  nionej-  in  good  faith  without  knowledge  of  his  in- 
sanity; Imperial  Loan  Co.  v.  Stone  [1892]  1  Q.  B.  599,  61  L.  J.  Q.  B.  N.  S. 
449,  66  L.  T.  N.  S.  556,  56  J.  P.  436,  holding  in  order  to  set  lunacy  up  as  a 
defense  it  must  be  sliown  that  the  other  party  was  aware  of  it. 

Cited  in  2  Page  Contr.  1411,  on  restoration  of  consideration  as  requisite  to 
disaffirmance  of  contract  by  insane  person;  HoUingsworth  Contr.  43,  on  voida- 
bility of  contracts  of  innocent  person. 

The  decision  of  the  Court  of  Exchequer  was  cited  in  Coburn  v.  Raymond,  70 
Conn.  484,  100  Am.  St.  Rep.  1000,  57  Atl.  116,  holding  a  deed  entered  into  by  a 
mother  and  an  incompetent  daughter  could  not  be  avoided  by  the  administrator 
of  daughter  where  purchasers  had  no  knowledge  of  daughter's  incompetence  and 
the  mother  permitted  the  fraud;  Scanlan  v.  Cobb,  85  111.  296,  holding  a  con- 
veyance of  land  cannot  be  avoided  on  the  grounds  of  the  lunacy  of  the  grantor 
and  of  which  grantee  had  no  knowledge  without  a  return  of  the  consideration 
being  made;  Flach  v.  Gottschalk  Co.  88  Md.  368,  42  L.R.A.  745,  71  Am.  St. 
Rep.  418,  41  Atl.  908,  holding  the  contract  of  a  lunatic  not  so  found  upon  in- 
quisition vras  binding  upon  him  where  the  other  party  was  unaware  of  his  lunacy 
and  the  contract  was  fair  and  the  parties  could  not  be  placed  in  statu  quo: 
J'liggan  V.  Green,  80  N.  C.  236,  30  Am.  Rep.  77,  holding  equity  would  not  avoid 
the  deed  of  a  lunatic  made  in  good  faith  where  the  grantee  could  not  be  put 
in  statu  quo;  Memphis  Nat.  Bank  v.  Sneed  (Memphis  Nat.  Bank  v.  Neely)  97 
Tenn.  120,  34  L.R.A.  274,  56  Am.  St.  Rep.  788,  36  S.  VV.  716,  holding  the  mental 
incompetency  of  an  accommodation  indorser  at  time  of  signing  a  note  in  renewal 
ot  one  he  indorsed  when  competent  to  do  so  is  not  grounds  for  avoiding  such 
indorsement  where  received  in  good  faith;  Allen  v.  Berryhill,  27  Iowa,  534,  1 
Am.  Rep.  309  (dissenting  openion)  ;  Scott  v.  Hay,  90  Minn.  304,  97  N.  W.  106; 
Young  v.  Stevens,  48  N.  H.  133,  97  Am.  Dec.  592,  2  Am.  Rep.  202:  State  v. 
Pike,  49  N.  H.  399,  6  Am.  Rep.  533;  Hicks  v.  Marshall,  8  Hun,  327  (dissenting 
opinion);  Odom  v.  Riddick,  104  N.  C.  515,  7  L.R.A.  118,  17  Am.  St.  Rep.  686, 
10  S.  E.  609;  Eccles  v.  Lowry,  32  U.  C.  Q.  B.  635;  McDonald  v.  McDonald,  14 
Grant,  Ch.  (U.  C.)  545;  Fay  v.  Burditt,  81  Ind.  433,  42  Am.  Rep.  142,— on 
insanity  as  grounds  for  setting  aside  a  contract  on  behalf  of  the  insane  person : 
McCormick  v.  Littler.  85  111.  62,  28  Am.  Rep.  610,  holding  that  lunatic  is  liabh'? 
for  purchase  price  of  necessary  and  useful  article  where  seller  had  no  notice  of 
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iusauily;  Cooney  v.  Lincoln,  21  R.  I.  246,  79  Am.  St.  Rep.  7!)!},  42  Atl.  867,  on 
want  of  mental  capacity  as  grounds  for  avoiding  a  contract;  Francis  v.  St. 
(ierniain,  6  Grant,  Ch.  (U.  C.)  636,  holding  that  purcliaser  of  land  cannot  be 
compelled  to  accept  title  to  property  where  prior  grantor  of  such  property  was 
declared  to  be  insane  when  he  executed  deed. 

The  decision  of  the  Court  of  Exchequer  was  distinguished  in  Harper  v.  Cam- 
eron, 2  B.  C.  365,  holding  an  action  to  cancel  notes  might  be  maintained  where 
shown  that  at  time  the  notes  were  executed  the  promisor  was  insane  and  that 
promisee  was  aware  of  such  fact  and  that  there  was  a  want  of  good  faith. 

The  decision  of  the  Court  of  Exchequer  was  disapproved  in  Hovey  v.  Hobson, 
53  Me.  451,  89  Am.  Dec.  705,  holding  the  deed  of  an  insane  man  not  under  guard- 
ianship miglit  be  avoided  by  his  heirs  though  the  consideration  adequate  and 
there  was  no  fraud;  Crawford  v.  Scovell,  94  Pa.  48,  39  Am.  Rep.  766,  8  W.  N. 
C.  364,  holding  a  grantor  in  a  deed  may  avoid  his  conveyance  by  proof  that  he 
was  non  compos  mentis  at  time  of  its  execution  and  without  putting  grantee  in 
statu  quo. 
VaHdity  of  contract  of  insane  person. 

Cited  in  Rusk  v.  Fenton,  14  Bush,  490,  29  Am.  Rep.  413,  holding  that  deed  to 
innocent  purchaser  from  lunatic  will  not  be  set  aside,  if  purchaser  cannot  be 
put  in  statu  quo;  Mutual  L.  Ins.  Co.  v.  Bigler,  79  N.  Y.  541,  holding  that  obli- 
gation entered  into  by  insane  person  to  repay  money  loaned,  of  which  he  had 
benefit,  is  valid,  where  lender  acted  in  good  faith,  and  with  knowledge  of  in- 
sanity. 

Cited  in  notes  in  16  E.  R.  C.  738,  on  lunacy  disqualifying  person  to  act  as  a 
free  agent;  19  L.R.A.  492,  on  validity  of  deed  of  insane  person. 

Cited  in  Tiffany  Ag.  98,  on  invalidity  of  contracts  of  lunatics  and  drunken 
men;  Reinhard  Ag.  26,  on  persons  of  unsound  mind  as  principals;  Benjamin 
Sales  5th  ed.  51,  52,  on  capacity  of  lunatic  to  purchase  property;  Underbill  Am. 
Ed.  Trusts,  92,  on  who  may  be  a  settlor. 

Distinguished  in  Cook  v.  Parker,  4  Phila.  265,  18  Leg.  Int.  53,  holding  a 
mortgage  executed  by  a  lunatic  is  voidable  and  cannot  be  enforced  against  him. 

The  decision  of  the  Court  of  Exchequer  was  cited  in  Eaton  v.  Eaton,  37  N. 
J,  L.  108,  18  Am.  Rep.  716,  holding  the  deed  of  a  person  of  unsound  mind 
executed  before  a  finding  of  lunacy  and  taken  in  good  faith  is  voidable  only; 
Blinn  v.  Schwarz,  177-  N.  Y.  252,  101  Am.  St.  Rep.  806,  69  N.  E.  542,  holding 
the  deed  of  an  insane  person  not  adjudged  insane  is  voidable  only  at  the  election 
of  the  lunatic  on  the  recovery  of  his  reason;  Fitzhugh  v.  Wilcox,  12  Barb.  235. 
holding  that  contract  of  sale  of  land,  executed  by  person  who  has  been,  upon  in- 
quisition, found  to  be  lunatic,  and  of  whose  person  and  estate  committee  has 
been  appointed,  is  absolutely  void;  Cundall  v.  Haswell,  23  R.  I.  508,  51  Atl.  426, 
holding  an  executory  contract  made  with  a  person  of  unsound  mind  is  voidable 
at  the  election  of  the  latter;  Mohr  v.  Tulip,  40  Wis.  67,  holding  a  mortgage 
executed  by  a  lunatic  after  inquisition  found  was  at  the  least  voidable  although 
mortgagee  had  no  knowledge  of  his  unsoundness  of  mind  at  the  time;  Creek- 
more  v.  Baxter,  121  N.  C.  31,  27  S.  E.  994;  Matthiessen  &  W.  Ref.  Co.  v.  Mc- 
Mahon,  38  N.  J.  L.  536, — on  the  validity  of  contracts  entered  into  with  lunatic. 
Infancy  or  other  incompetency  as  grounds  for  avoiding  contract. 

The  decision  of  the  Court  of  Exchequer  was  cited  in  Hall  v.  Butterfield.  59 
N.  H.  354,  47  Am.  Rep.  209,  holding  an  infant  who  purchases  goods  on  credit 
and  does  not  return  them  is  liable  for  so  niucli  of  the  price  as  is  equal  to  the 
benefit   derived. 
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Drunkenness  as  grounds  for  avoiding-  contract. 

Cited  in  Travis  v.  Way,  33  X.  S.  551;  Jones  v.  Catlin,  16  X.  B.  356, — on  in- 
toxication as  grounds  for  avoiding  a  contract;  Matthews  v.  Baxter,  L.  R.  8  Exch. 
132,  42  L.  J.  Exch.  X.  S.  73,  28  L.  T.  X.  S.  169,  21  Week.  Rep.  389,  holding  the 
contract  of  a  drunken  man  was  voidable  only. 

The  decision  of  the  Court  of  Exchequer  was  cited  in  Johnson  v.  Harmon,  94 
U.  S.  371,  24  L.  ed.  271,  holding  a  trust  deed  might  be  avoided  on  the  grounds 
that  grantor  was  intoxicated  at  time  of  execution  and  that  grantee  was  aware 
of  such  fact. 
Right  to  plead  defense  of  insanity. 

Cited  in  Hickman  v.  Xorth  British  &  M.  Ins.  Co.  13  N.  B.  234,  holding  in  an 
action  against  an  insurance  company  for  a  loss  by  fire  the  defendants  could  not 
set  up  that  plaintiff's  deed  to  the  premises  was  obtained  by  fraud  from  a  lunatic. 
Person  entitled  to  avoid  contract. 

Distinguished  in  Re  London  Celluloid  Co.  L.  R.  39  Ch.  Div.  190,  57  L.  J.  Ch. 
X.  S.  843,  59  L.  T.  X.  S.  109,  36  W'cek.  Rep.  673,  1  Meg.  45,  holding  the  liqui- 
dator of  a  corporation  was  not  debarred  from  requiring  shareholders  to  paj' 
calls  tliough  it  bad  failed  to  register  contract  that  shares  were  to  be  credited 
as   paid  up,   as   was   essential   by   statute. 

6  E.  R.  C.  80,  ADAMS  v.  LIXDSELL,  1  Barn.  &  Aid.  681,  19  Revised  Rep.  415. 
Contracts  through  offer  and  acceptance  by  mail  or  message. 

Cited  in  Wylie  v.  Brice,  70  X".  C.  422,  on  the  making  of  contracts  by  corres- 
pondence and  by  messengers;  W'illiams  v.  Corbey,  5  Ont.  App.  Rep.  626,  on  the 
relationship  of  parties  contracting  with  each  other  through  the  mail. 

Contract  as  complete  when  acceptance  is  made  known. 

Cited  in  Blossom  v.  Milwaukee  &  C.  R.  Co.  3  Wall.  196,  18  L.  ed.  43,  holding 
that  the  highest  bidder  at  a  judicial  sale  can  not  insist,  where  his  bid  has  not 
been  accepted,  on  having  a  sale  confirmed  in  him  on  payment  of  the  amount  of 
his  bid;  Adams  v.  United  States,  1  Ct.  CI.  192,  holding  that  a  contract  is  com- 
pleted from  the  time  it  is  accepted  although  a  formal  contract  has  not  been 
executed;  Coker  v.  Dawkins,  20  Fla.  141,  holding  that  the  sale  was  complete 
as  soon  as  the  hammer  was  struck  down;  Kentucky  Mut.  Ins.  Co.  v.  Jenks,  5 
Ind.  96,  holding  that  contract  of  insurance  was  complete  when  application  was 
approved  and  policy  was  mailed  to  applicant;  Anderson  v.  Wisconsin  C.  R.  Co. 
107  Minn.  296,  20  L.R.A.(X.S.)  1133,  131  Am.  St.  Rep.  462,  120  X.  W.  39,  16  Ann. 
Cas.  379,  holding  that  a  bid  at  an  auction  sale  may  be  withdrawn  at  any  time 
before  accepted,  but  not  after;  Mactier  v.  Frith,  6  Wend.  103,  21  Am.  Dec.  262, 
holding  tliat  acceptance  of  written  offer  of  contract  of  sale  consummates  bargain, 
provided   offer   is  standing  at   time   of  acceptance. 

Cited  in  note  in  6  Eng.  Rul.  Cas.  131,  on  requisites  of  acceptance  of  offer. 

Cited  in  Smith   Pers.   Prop.   146,   on   mutual   assent  as  essential  to  valid   con- 
tract of  sale;  Benjamin  Sales  5th  ed.  73,  on  right  to  withdraw  offer  after  accept- 
ance. 
—  By  mailing  letter  of  acceptance. 

Cited  in  Burton  v.  United  States,  202  U.  S.  344,  50  L.  ed.  1057,  26  Sup.  Ct. 
Rep.  688,  6  Ann.  Cas.  632,  holding  that  a  contract  is  concluded  where  the  ac- 
('eptance  is  properly  mailed  before  the  revocation  is  made  known,  or  is  tele- 
graphed within  a  reasonable  time;  Tayloe  v.  ilerchants'  F.  Ins.  Co.  9  How.  390, 
13  L.  ed.  187,  holding  that  where  the  insurance  company  made  known  the  terms 


0  K.  K.  C.  snj  ]SUTES  ON  EXGLISU   IIULING  CASES.  602 

upon  which  they  would  insure,  the  contract  was  complete  when  the  acceptance 
was  mailed,  and  the  insured  could  recover  if  the  house  burned  before  the  letter 
was  received;  Gordon  v.  Coolidge,  1  Sumn.  537,  Fed.  Cas.  No.  5,60(!,  on  whether 
the  assent  of  creditors  to  an  assignment  for  their  benefit,  is  binding  from  the 
time  mailed  or  when  received;  Winterport  Granite'  &  Bricls;  Co.  v.  Jasper,  Holmes. 
99,  Fed.  Cas.  No.  17,898,  holding  that  tlie  contract  is  complete  when  the  accept- 
ance of  the  written  ofl'er  is  mailed  and  not  Avlicn  the  letter  is  received :  Patrick 
v.  Bowman,  149  U.  S.  411,  37  L.  ed.  790,  13  Sup.  Ct.  Eep.  811 ;  The  Palo  Alto, 
2  Ware,  344,  Fed.  Cas.  No.  10,700, — holding  same,  even  though  a  revocation  is 
sent  but  not  received  before  the  acceptance  is  mailed;  Kempncr  v.  Cohn,  47  Ark. 
519,  58  Am.  Rep.  775,  1  S.  W.  869;  Moore  v.  Pierson,  6  Iowa,  279,  71  Am.  Dec. 
409;  Phillips  v.  Moor,  71  Me.  78:  Stockham  v.  Stockham,  32  Md.  196;  Abbott  v, 
Shepard,  48  N.  H.  14;  Vassar  v.  Camp,  11  N.  Y.  441;  Hamilton  v.  Lycoming  Mut. 
Ins.  Co.  5  Pa.  339, — holding  that  an  ofl'er  made  by  mail  is  a  continuing  one  and 
if  accepted  within  a  reasonable  time,  before  notice  of  revocation,  the  contract 
is  binding  when  the  acceptance  is  mailed;  Ferrier  v.  Storer,  G3  Iowa,  484,  50 
Am.  Rep.  752,  19  N.  W.  288,  holding  same,  but  if  the  time  to  accept  is  limited, 
it  must  be  mailed  within  that  time;  Levy  v.  Cohen,  4  Ga.  1,  holding  that  when 
offer  is  made  by  letter,  acceptance  by  written  reply  takes  effect  from  time  when 
communication  containing  acceptance  is  sent:  and  not  from  time  when  it  is 
received  by  other  party;  Northampton  Mut.  Live  Stock  Ins.  Co.  v.  Tuttle,  40 
N.  J.  L.  476,  holding  that  the  mailing  of  the  insurance  policy  is  an  acceptance, 
and  the  contract  is  complete  from  the  time  it  is  mailed ;  Hallock  v.  Commercial 
Ins.  Co.  26  N.  J.  L.  268,  holding  same  where  the  policy  is  forwarded  to  agent 
for  delivery;  Potts  v.  Whitehead,  20  N.  J.  Eq.  55,  holding  that  the  contract  to 
buy  land  is  complete  the  moment  a  letter  of  acceptance  is  mailed,  if  within  the 
time  limited  by  the  offer;  Grier  v.  Mutual  L.  Ins.  Co.  132  N.  C.  542,  44  S.  E. 
28,  on  the  mailing  of  the  policy  of  insurance,  as  a  completion  of  the  contract: 
Satterwaite  v.  Goodyear,  137  N.  C.  302,  49  S.  E.  205,  holding  that  an  acceptance 
becomes  binding  from  the  time  it  is  mailed;  Greer  v.  Chartiers  R.  Co.  38  Phila. 
Leg.  Int.  166,  11  Pittsb.  L.  J.  N.  S.  359,  holding  that  when  offer  is  made  by 
mail  it  may  be  accepted  in  same  manner  and  contract  becomes  binding  if  such 
acceptance  is  made  before  withdrawal  of  offer;  Blake  &  Co.  v.  Hamburg-Bremen 
F.  Ins.  Co.  67  Tex.  160,  60  Am.  Eep.  15,  2  S.  W.  368,  holding  that  where  an 
offer  is  made,  contemplating .  an  acceptance  by  mail,  the  contract  is  complete 
when  the  letter  of  acceptance  is  mailed;  Campbell  v.  Beard,  57  W.  Va.  501,  50 
S.  E.  747,  holding  that  the  mailing  of  a  letter,  where  the  offer  is  not  qualified, 
is  an  acceptance  of  the  contract  from  the  time  the  acceptance  is  posted;  Thorne 
v.  Barwick,  16  U.  C.  C.  P.  369,  holding  that  where  the  offer  is  by  mail,  the  con- 
tract is  complete  when  the  acceptance  is  mailed ;  Phenix  Ins.  Co.  v.  Schultz, 
25  C.  C.  A.  453,  42  U.  S.  App.  483,  80  Fed.  337;  Averill  v.  Hedge,  12  Conn.  424: 
Ober  V.  Smith,  78  N.  C.  313  (dissenting  opinion)  ;  Greer  v.  Chartiers  R.  Co.  96 
Pa.  391,  42  Am.  Rep.  548:  Boyd  v.  Merchants'  &  F.  Peanut  Co.  25  Pa.  Super. 
Ct.  199;  Shannon  v.  Hastings  ^Mut.  Ins.  Co.  2  Ont.  App.  Rep.  81;  Union  F. 
Ins.  Co.  v.  Fitzsimmons,  32  U.  C.  C.  P.  608, — on  the  acceptance  by  mail,  where 
the  offer  is  by  mail,  as  completing  the  contract;  Dunlop  v.  Higgins,  1  H.  L.  Cas. 
381,  12  Jur.  295,  holding  that  a  contract  is  accepted  by  the  posting  of  a  letter 
declaring  its  acceptance;  Re  Imperial  Land  Co.  L.  R.  7  Ch.  587,  41  L.  J.  Cli.  N. 
S.  621,  26  L.  T.  N.  S.  781,  20  Week.  Rep.  690,  holding  that  a  contract  is  complete 
when  a  letter  has  been  posted  accepting  an  offer  which  can  be  accepted  by  letter 
so  sent;  Evans  v.  Nicholson,  32  L.  T.  N.  S.  778,  on  an  account  stated  as  being 
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made  when  and  wlierc  the  admission  was  mailed;  Henthorn  v.  Eraser  [1892]  2 
Ch.  27,  61  L.  J.  Ch.  N.  S.  373,  66  L.  T.  N.  S.  439,  40  Week.  Rep.  433,  holding 
that  where  it  was  within  the  contemplation  of  the  parties  that  the  mail  was 
to  be  used  as  the  means  of  conveying  the  acceptance,  the  acceptance  is  com- 
plete as  soon  as  it  is  posted. 

Cited  in  1  Page,  Contr.  89,  on  acceptance  of  offer  by  mail  or  telegi-aph ;  Ben- 
jamin, Sales  5th  ed.  119,  on  necessity  for  mutual  assent  of  parties  to  contract: 
Benjamin,  Sales  5th  ed.  121,  on  mode  of  completing  a  bargain  by  correspondence: 
Benjamin,  Sales  5th  ed.  75,  76,  on  posting  letter  of  acceptance  in  due  course 
as  binding  contract. 

Distinguished  in  Lucas  v.  Western  U.  Teleg.  Co.  131  Iowa,  669,  6  L.R.A.(N.S.) 
1016,  109  N.  W.  191,  holding  that  where  the  offer  was  by  mail,  and  the  accept- 
ance by  telegraph,  the  acceptance  was  not  binding  until  received;  Robertson  v. 
Cloud,  47  Miss,  208,  holding  that  revocation  of  agency  takes  effect  from  the 
time  the  letter  is  received  and  not  from  the  time  it  is  mailed;  McKee  v.  Harris, 
16  Phila.  149,  40  Phila.  Leg.  Int.  232,  holding  that  where  the  letter  of  accept- 
ance was  given  to  a  person  to  mail,  and  he  carried  it  in  his  pocket  for  three 
days,  the  contract  was  not  complete  when  the  letter  was  mailed. 

—  Acceptance  by  telegraph. 

Cited  in  Minnesota  Linseed  Oil  Co.  v.  Collier  White-Lead  Co.  Fed.  Cas.  No. 
9,635,  holding  that  the  contract  is  complete  when  the  telegram  is  deposited  in 
the  office  for  transmission;  Stevenson  v.  McLean,  L.  R.  5  Q.  B.  Div.  346,  49  L.  J. 
Q.  B.  N.  S.  701,  42  L.  T.  N.  S.  897,  '2S  Week.  Rep.  916,  6  Eng.  Rul.  Cas.  82,  hold- 
ing that  an  offer  was  not  rejected  until  the  receipt  of  the  telegram  by  the  other 
party,  unless  an  unreasonable  time  had  elapsed,  and  an  acceptance  before  notiti- 
cation  was  valid,  even  where  the  withdrawal  reached  acceptor  before  acceptance 
reached  the  offeror. 

Cited  in  1  Beach,  Contr.  82,  on  proposals  and  acceptance  by  telegraph. 

—  Necessity  of  actual  receipt  of  letter  of  acceptance. 

Cited  in  Re  Imperial  Land  Co.  L.  R.  13  Eq.  148  41  L.  J.  Ch.  N.  S.  198,  25 
L.  T.  N.  S.  092;  20  Week.  Rep.  164,  holding  that  where  a  person  applied  for 
shares  of  stock  and  notice  of  allotment  was  missent,  because  of  the  incorrect 
address  furnished  by  himself,  the  allotment  was  good  even  though  he  mailed  a 
notice  of  revocation  of  the  application  before  he  received  notice  of  allotment; 
Household  Fire  &  Carriage  Acci.  Ins.  Co.  v.  Grant,  L.  R.  4  Exch.  Div.  216,  6  Eng. 
Rul.  Cas.  115,  48  L.  J.  Exch.  N.  S.  577,  41  L.'t.  N.  S.  298,  27  Week.  Rep.  858, 
holding  that  where  a  person  applied  for  shares  in  a  corporation,  and  they  were 
allotted  to  him  and  notice  of  the  allotment  mailed  to  him  but  never  received, 
he  was  a  share  holder. 

Distinguished  in  British  &  A.  Teleg.  Co.  v.  Colson,  L.  R.  6  Exch.  108,  40  L. 
J.  Exch.  N.  S.  97,  23  L.  T.  N.  S.  808,  holding  that  where  a  person  applied 
for  shares  in  a  company,  and  the  letter  notifying  him  of  their  allotment  was 
never  received  he  was  not  a  shareholder;  Lewis  v.  Browning,  130  Mass.  173. 
liolding  that  where  the  oft'er  requires  an  acceptance  before  a  certain  date  or  it 
Mill  be  considered  as  rejected,  the  acceptance  must  be  actually  received  by  the 
offeror  before  that  time  or  it  is  not  binding. 

—  Place  of  acceptance. 

Cited  in  O'Donohue  v.  Wiley,  43  U.  C.  Q.  B.  350,  holding  that  where  an  at- 
torney in  Toronto  telegraphed  his  offer  of  his  service  to  a  New  Yorlv  firm  and 
they  telegraphed  the  acceptance,  the  contract  was  accepted  in  New  York;  Taylor 
V.  Jones,  L.  R.  1  C.  P.  Div.  87,  45  L.  J.  C.  P.  N.  S.   110,  34  L.  T.  N.  S.  131, 
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lioldiiig  that  whore  an  order  for  goods  was  mailed   in   I^onduii,  and   the  servant 
of  the  phiintifl'  delivered  the  goods  to  the  defendant  there,  the  contract  was  made 
in  London. 
Offer  as  continuing  until  revoked  or  rejected. 

Cited  in  Wheat  v.  Cross,  31  Md.  99,  1  Am.  Hep.  28,  holding  that  an  offer 
continued  until  notice  of  withdrawal  reached  the  acceptor,  and  the  contract  was 
binding  if  accepted  before;  Chesebrough  v.  Western  U.  Teleg.  Co.  7G  Misc.  516, 
135  N.  Y.  Supp.  583,  holding  that  otTer  by  broker  to  hold  coffee  purchased  by  him, 
if  accepted  immediately  by  customer,  was  presumed  to  continue  until  revoked 
and  was  not  revoked  by  delay  in  delivery  of  telegraphic  message  making  offer; 
Mactier  v.  Frith,  6  Wend.  103,  Lockwoods  Rev.  Cas.  408,  holding  that  the  offer  to 
contract  is  presumed  to  be  a  continuing  one  until  revoked  or  rejected. 

Cited  in  note  in  6  E.  R.  C.  89,  90,  92,  on  continuance  of  offer  for  reasonable 
time  or  until  notice  of  recall. 

Cited  in  1  Beach,  Contr.  56,  57,  on  revocation  of  oft'er;  Benjamin,  Sales  5th 
ed.  74,  on  time  for  accepting  offer. 

Distinguished  in  James  v.  Marion  Fruit  Jar  &  Bottle  Co.  69  Mo.  App.  207,  hold- 
ing that  where  offer  demanded  an  immediate  acceptance,  but  the  acceptance  was 
delayed  unreasonably  the  acceptance  was  not  binding. 
Effect  of  mistake  in  acceptance. 

Cited  in  William  Cramp  &  Sons  Ship  &  Engine  Bldg.  Co.  v.  Sloan,  21  Fed. 
561,  holding  that  a  mistake  of  acceptors  in  making  the  acceptance  should  be 
held  against  them,  and  they  should  be  bound  by  what  they  said,  and  not  what 
they   intended. 
When  offer  by  mail  goes  into  effect. 

Cited  in  Hartley  Silk  Mfg.  Co.  v.  Berg,  48  Pa.  Super.  Ct.  419,  holding  that 
when  person  uses  post  office  to  make  offer,  post  office  becomes  his  agent  to  carry 
offer,  offer  is  not  made  when  letter  is  posted,  but  when  it  is  received. 

6  E.  R.  0.  82,  STEVENSON,  J.  &  CO.  v.  McLEAN,  49  L.  J.  Q.  B.  N.   S.  701, 

42  L.  T.  N.  S.  897,  L.  R.  5  Q.  B.  Div.  346,  28  Week.  Rep.  916. 
Necessity  of  knowledge  of  withdrawal  of  offer  before  acceptance. 

Cited  in  Patrick  v.  Bowman,  :49  U.  S.  411,  37  L.  ed.  790,  13  Sup.  Ct.  Rep. 
811,  866,  holding  that  when  offer  is  made  and  accepted  by  posting  of  letter  ac- 
ceptance before  notice  of  withdrawal  is  received,  contract  is  not  impaired  by  fact 
that  revocation  had  been  mailed  before  letter  of  acceptance;  Kempner  v.  Cohn, 
47  Ark.  519,  58  Am.  Rep.  775,  1  S.  W.  869,  holding  that  offer  made  by  letter 
which  is  to  be  answered  in  same  way  cannot  be  withdrawn  unless  withdrawal 
reaches  party  before  offer  is  accepted;  Brauer  v.  Shaw,  168  Mass.  198,  60  Am. 
St.  Rep.  387,  46  N.  E.  617,  holding  that  offer  accepted  by  telegraph  before  tele- 
gram revoking  it  has  been  sent,  acceptance  being  received  before  revocation  of 
offer  is  received,  makes  completed  contract;  Sherley  v.  Peehl,  84  Wis.  46,  54  N. 
W.  267,  holding  that  offer  to  sell  must  be  considered  as  continuing  until  notice 
of  withdrawal  is  given  to  person  to  whom  offer  was  made ;  Re  Scottish  Petroleum 
Co.  51  L.  J.  Ch.  N.  S.  841,  46  L.  T.  N.  S.  880,  holding  that  where  a  person  applied 
for  shares  in  a  company,  and  the  letter  allotting  them  to  him  was  mailed  before 
he  wrote  withdrawing  his  application,  but  before  he  received  it,  the  contract 
was  complete;  Henthorn  v.  Fraser  [1892]  2  Ch.  27,  61  L.  J.  Ch.  N.  S.  373,  66 
L.  T.  N.  S.  439,  40  Week.  Rep.  433,  holding  that  the  person  withdrawing  the 
offer  must  bring  it  to  the  knowledge  of  the  person  to  whom  made,  before  the 
acceptance  is  made,  and  if  not  the  contract  is  complete. 
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Cited  in  note  in  6  E.  R.  C.  89,  on  continuance  of  offer  for  reasonable  time  or 
until  notice  of  recall. 

Cited  in  Benjamin,  Sales  5th  ed.  77,  on  necessity  of  revocation  of  ofTer  being 
made  before  posting  or  telegraphing  or  acceptance;  Benjamin,  Sales  5th  ed.  70; 
1  Mechem,  Sales,  237, — on  necessity  for  communication  of  revocation  of  offer 
of  sale;  1  Mechem,  Sales,  234,  on  right  to  withdraw  offer  of  sale;  1  Mechem 
Sales,  215,  on  what  constitutes  a  counter  proposition  which  will  operate  as  re- 
jection of  offer;  1  Mechem,  Sales,  238,  on  insufficiency  of  making  of  letter  re- 
voking offer  of  sale. 
Requisites  of  acceptance  of  offer. 

Cited  in  Turner  v.  McCormick,  56  W.  Va.  161,  67  L.R.A.  853,  107  Am.  St.  Rep. 
904,  49  S.  E.  28,  holding  that  acceptance  in  writing  of  formal  option  of  sale 
of  land,  using  formal  words  '"according  to  terms  of  option  given  me"  to  which 
there  is  added  by  conjunction  "and"  request  for  departure  from  its  terms  as  to 
time  and  place  of  performance,  is  unconditional. 

Cited  in  notes  in  50  L.R.A.  247,  248,  251,  on  making  of  contracts  by  telegrams 
or  by  telegrams  and  letters;  21  L.R.A.  127,  on  rights  conferred  by  a  "refusal"  or 
"option;"  6  Eng.  Rul.  Cas.  132,  197,  on  requisites  of  acceptance  of  offer;  6  Eng. 
Rul.  Cas.  154,  on  effect  of  introducing  new  terms  in  acceptance  of  offer. 

Cited  in  Benjamin  Sales  5th  ed.  65,  on  inquiry  as  to  terms  of  offer  as  not  a 
rejection;  Benjamin,  Sales,  5th  ed.  67,  on  invalidity  of  promise  to  leave  offer  open 
in  absence  of  consideration;  Benjamin,  Sales,  5th  ed.  121,  on  mode  of  completing 
a  bargain  by  correspondence. 
Wlien  acceptance  of  offer  is  effectual. 

Cited  in  Shea  v.  Massachusetts  Ben.  Asso.  160  Mass.  289,  39  Am.  St.  Rep. 
475,  35  N.  E.  855,  to  the  point  that  doctrine  establishing  acceptance  of  offer  as 
effectual  from  time  acceptance  is  mailed  is  limited  to  cases  where  acceptance  by 
post  is  expressly  or  impliedly  authorized. 

Cited  in  note  in  6  Eng.  Rul.  Cas.  539,  on  necessity  of  accepting  offer  witliin 
prescribed  time. 

Cited  in  Benjamin,  Sales,  5th  ed.  73,  as  to  when  acceptance  of  offer  is  com- 
plete. 

Necessity  of  a  consideration  to  constitute  a  valid  contract. 

Cited  in  Gordon  v.  Darnell,  5  Colo.  302,  2  Mor.  Min.  Rep.  220,  holding  that 
bond  to  convey  mining  claim  upon  payment  of  certain  sum,  not  signed  by  obligee, 
and  containing  no  clause  granting  possession,  is  nudum  pactum  and  subject  to 
revocation,  until  acceptance  by  obligee;  Pattle  v.  Simpson,  Rap.  Jud.  Quebec  14 
B.  R.  178  (dissenting  opinion),  on  the  necessity  of  consideration  to  constitute  a 
valid  contract. 

6  E.  R.  C.  94,  BROGDEN  v.  METROPOLITAN  R.  CO.  L.  R.  2  App.  Cas.  666. 
Completion  of  contract  by  acts  of  assent  by  the  parties. 

Cited  in  Patrick  v.  Smith,  90  Tex.  267,  38  S.  W.  17,  holding  that  where  no 
final  assent  has  been  given,  but  the  negotiations  contemplate  the  execution  of  a 
formal  contract,  the  assent  may  be  given  by  the  acts  of  the  parties;  Bell-Irving 
V.  Vancouver,  4  B.  C.  219,  on  contracts  as  binding  though  unsigned;  West  v. 
Rutledge,  17  N.  B.  674,  holding  that  the  actual  conduct  of  the  parties  estab- 
lished the  existence  of  a  contract,  though  there  was  none  formally  executed; 
Fairweather  v.  Lloyd,  36  N.  B.  548,  on  the  conduct  of  the  parties  as  establish- 
ing  a    contract;    National    Malleable    Castings    Co.    v.    Smith's    Falls    Malleable 
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Castings  Co.  14  Ont.  L.  Rep.  22,  on  the  existence  of  a  contract  by  the  conduct 
of  the  parties  in  acting  on  it;  Union  F.  Ins.  Co.  v.  Fitzsimmons,  32  U.  C.  C.  P. 
G02,  holding  that  when  some  act  of  assent  is  done  the  contract  is  complete. 

Cited  in  note  in  29  L.R.A.  43G,  on  sufficiency  of  contract  by  ofTer  and  accept- 
ance without  execution   of  contemplated   instrument. 

Cited  in  1  Mechem,  Sales,  203,  on'  necessity  that  mutual  assent  of  parties 
to  sale  be  express ;  1  Mechem,  Sales,  220,  on  effect  of  negotiations  for  sale  in 
contemplation  of  mere  formal  contract;  1  Beach,  Contr.  87,  on  certainty  of 
proposal  and  acceptance;  Smith,  Pers.  Prop.  145,  on  mutual  assent  as  essential 
to  valid  contract  of  sale;  1  Beach,  Contr.  74;  Hollingsworth,  Contr.  10, — on  ac- 
ceptance of  offer  by  conduct;  Benjamin,  Sales,  5th  ed.  62,  on  mutual  assent, 
express  or  implied,  being  essential  to  contract  of  sale;  Benjamin  Sales,  5th  ed. 
73,  as  to  when  acceptance  of  offer  is  complete;  Hollingsworth,  Contr.  1],  on 
mere  mental  conception  of  an  offer  as  insufficient  to  make  a  contract. 

—  By  complying  with  terms  thereof. 

Cited  in  Fourth  Street  Nat.  Bank  v.  Yardley,  165  U.  S.  634,  41  L.  ed.  855,  17 
Sup.  Ct.  Rep.  439,  on  the  completion  of  a  contract  by  acting  under  the  terms 
of  the  offer;  Coates  v.  First  Nat.  Bank,  91  N.  Y.  20,  holding  that  a  contract  was 
completed  the  moment  some  overt  act  of  assent  was  done,  such  as  mailing  a 
letter  of  acceptance;  Bigelow  v.  Craigellachie-Glenlivet  Distillery  Co.  37  Can. 
S.  C.  55,  on  the  compliance  with  an  offer  as  completing  the  contract;  St.  Helen's 
Smelting  Co.  v.  Dominion  Antimony  Co.  42  N.  S.  385,  holding  that  where  the 
defendants  telegraphed  an  offer  and  the  plaintiffs  shipped  the  ore  under  the 
order,  there  was  an  acceptance  of  the  contract. 

Distinguished  in  Boston  v.  Toronto  Fruit  Vinegar  Co.  4  Ont.  L.  Rep.  20, 
holding  that  where  the  letter  was  merely  an  expression  of  willingness  to  con- 
tract and  not  an  offer,  compliance  with  the  terms  thereof  did  not  constitute 
a  contract. 

—  Necessity  of  notice  of  acceptance  to  the  offeror. 

Cited  in  First  Nat.  Bank  v.  Watkins,  154  Mass.  385,  28  N.  E.  275,  holding 
that  if  the  offeree  acts  upon  the  offer  in  the  manner  contemplated,  it  consti- 
tutes an  acceptance  whether  known  to  the  offeror  or  not;  Lennox  v.  IMurphy, 
171  Mass.  370,  50  N.  E.  644,  on  the  necessity  of  the  communication  of  the  ac- 
ceptance to  the  offeror  to  n.  ike  a  binding  contract;  Farnum  v.  Whitman,  187 
Mass.  381,  73  N.  E.  473,  holding  that  an  unexpressed  intention  to  contract  of  a 
party  cannot  bind  the  other  party,  unless  it  is  coinnuinicat«d  to  him  and  he 
accepts;  Rockwell  v.  Wood,  39  N.  S.  423,  holding  that  mere  mental  assent  to 
the  terms  of  the  contract  was  not  sufficient  but  it  must  be  shown  by  some 
overt  act;  Household,  Fire  &  Carriage  Acci.  Ins.  Co.  v.  Grant,  6  E.  R.  C.  123, 
L.  R.  4  Exch.  Div.  216,  48  L.  J.  Exch.  N.  S.  577,  41  L.  T.  N.  S.  298,  27  Week. 
Rep.  858,  holding  notice  of  allotment  of  shares  according  to  subscription  was 
binding   though   never    received. 

Cited  in  1  Mechem,  Sales,  223;  Benjamin,  Sales,  5th  ed.  71, — on  necessity  for 
communication  of  acceptance  of  offer;   Benjamin,  Sales,  5th  ed.  63,  on  necessity 
that  assent  to  contract  of  sale  be  unconditional  and  commimicated. 
Notice  of  revocation  before  acceptance. 

•  Cited  in  Larkin  v.  Gardiner,  27  Ont.  Rep.  25,  holding  that  where  a  person 
signed  an  agreement  to  buy  land,  and  left  it  with  the  vendor's  agent,  who  took 
it  to  the  vendor  who  signed  it,  but  after  the  former  had  notified  the  agent  that 
lie  withdrew  the  offer,  the  contract  was  not  binding. 

Cited  in  1  Beach,  Contr.  76,  on  revocability  of  acceptance  of  offer. 
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Necessity  of  consideration  to  insure  validity  of  contract. 

Cited  in  Pattle  v.  Simpson,  Rap.  Jud.  Quebec,  14  B.  R.  178    (dissenting  opin- 
ion), on  the  necessity  of  a  c-on&ideration  to  constitute  a  valid  contract. 
Xonratification  of  unaiitliorized  act  of  agent  in  making  contract. 

Cited  in  Keighley,  M.  &  Co.  v.  Durant  [1901]  A.  C.  240,  1  B.  R.  C.  351,  70 
L.  J.  K.  B.  N.  S.  662,  84  L.  T.  X.  S.  777,  17  Times  L.  R.  527,  holding  that  con- 
tract made  by  person  intending  to  contract  on  behalf  of  third  party  but  without 
authority,  cannot  be  ratified  by  third  party  so  as  to  render  him  liable  on  con- 
tract, where  person  who  made  contract  did  not  profess  to  be  acting  on  behalf 
of  principal. 

6  E.  R.  C.  115,  HOUSEHOLD,  FIRE  &  CARRIAGE  ACCI.  INS.  CO.  v.  GRANT", 
L.  R.  4  Exch.  Div.  216,  48  L.  J.  Exch.  N.  S.  577,  41  L.  T.  N.  S.  298,  27 
Week.  Rep.  858. 
When  contract  is  complete. 

Cited  in  Burton  v.  United  States,  202  U.  S.  344,  50  L.  ed.  1057,  26  Sup.  Ct. 
Rep.  688,  6  Ann.  Cas.  362,  holding  that  contract  is  to  be  deemed  conclusive 
wlien  oflfer  is  accepted  Avithin  reasonable  time,  either  by  telegram  or  by  letter 
duly  posted,  before  offer  is  withdrawn  to  knowledge  of  party;  Western  U. 
Teleg.  Co.  v.  Allen,  30  Okla.  233,  38  L.R.A.(X.S.)  348,  119  Pac.  981,  holding 
that  where  a  party  making  an  offer  of  a  contract  has  stipulated  tlie  method  of 
acceptance,  he  is  bound  by  an  acceptance  in  that  method,  whether  he  receives 
it  or  not;  Shea  v.  Massachusetts  Ben.  Asso.  160  Mass.  289,  39  Am.  St.  Rep.  475, 
35  N.  E.  855;  Perry  v.  Mt.  Hope  Iron  Co.  15  R.  I.  380,  2  Am.  St.  Rep.  902,  5 
Atl.  632;  Nasmith  v.  Manning,  5  Ont.  App.  Rep.  126;  Williams  v.  Corbey,  5 
Ont.  App.  Rep.  626, — on  the  mailing  of  the  acceptance  as  completing  the  con- 
tract; Empire  Oil  Co.  v.  Vallerand,  17  Ont.  Pr.  Rep.  27,  holding  that  a  pro- 
posal was  accepted  as  soon  as  the  letter  of  acceptance  was  mailed;  Union  F. 
Ins.  Co.  V.  Fitzsimmons,  32  U.  C.  C.  P.  602,  on  the  mailing  of  an  acceptance  in 
good  time  as  a  ^ood  delivery  thereof;  Henthorn  v.  Fraser  [1892]  2  Ch.  27,  61 
L.  J.  Ch.  N.  g.  373,  66  L.  T.  N.  S.  439,  40  Week.  Rep.  433,  holding  that  where 
an  offer  is  made  through  the  mail,  and  the  acceptance  is  made  in  the  same 
manner,  it  is  binding  from  the  time  the  acceptance  is  mailed. 

Cited  in  notes  in  6  Eng.  Rul.  Cas.  89,  on  acceptance  of  an  application  of 
shares  in  a  company  by  letter  of  allotment;  0  Eng.  Rul.  Cas.  135,  on  offerer 
being  bound  by  method  of  communication  pointed  out  by  him;  6  E.  R.  C.  131, 
132,  on  requisites  of  acceptance  of  offer. 

Cited  in  1  Page,  Contr.  92,  on  acceptance  of  offer  by  mail  or  telegraph"; 
Hollingsworth,  Contr.  14,  on  necessity  for  communication  of  acceptance  of  offer ; 
1  Mechem,  Sales,  229,  on  communication  by  mail,  telegraph,  etc.,  of  acceptance 
of  offer  of  sale,  although  not  received;  Benjamin,  Sales,  5th  ed.  76,  on  posting 
letter  of  acceptance  in  due  course  as  binding  contract:  Benjamin,  Sales,  5th  ed^ 
72,  73,  on  mode  of  acceptance  of  offer. 

Distinguished  in  Lucas  v.  Western  U.  Teleg.  Co.  131  Iowa,  669,  6  L.R.A. 
(N.S.)  1016,  109  N.  W.  191,  holding  that  where  the  offer  is  made  by  letter, 
and  the  acceptance  by  telegraph,  tlie  contract  is  not  complete  until  the  accept- 
ance-is  received;  McKee  v.  Harris,  16  Phila.  140,  40  Phila.  I^eg.  Int.  232,  hold- 
ing that  where  the  person  put  the  letter  of  acceptance  in  his  pocket  and  car- 
ried it  for  two  days,  it  was  unreasonably  delayed  so  as  not  to  be  binding  when 
itiailed. 


(i  j;.   i;.  L.    1  1  .-.J        NOTES  UN  ENGLISH  KULING  CASES.  '608 

—  Xecessity  of  the  I'eceipt  of  the  acceptance  by  the  offerer. 

Cited  in  Haas  v.  Myers,  111  111.  421,  53  Am.  Rep.  634,  holding  that  a  con- 
tract is  completed  the  moment  the  acceptance  is  mailed,  whether  received  or 
not,  unless  all  of  the  details  are  not  settled  and  then  the  acceptance  must  be 
received. 

Distinguished   in  Lewis  v.   Browning,   130  Mass.   173,   holding  that  where  the 
offer  demands  an  answer  within  a  certain  time  or  the  offer  will   be  deemed  re- 
jected, the  contract  is  made  to  depend  upon  the  receipt  of  the  letter  of  accept- 
ance, and  not  on  its  mailing. 
Right  to  revoke  offer. 

Cited  in  Harris  v.  Scott,  67  N.  H.  437,  32  Atl.  770,  holding  that  where  the 
reply  to  the  offer,  was  a  qualified  acceptance,  the  offeror  could  revoke  the  offer 
before  the  receipt  of  the  qualified  acceptance. 

Cited  in  1  Beach,  Contr.  57,  on  revocation  of  offer;  Benjamin,  Sales,  5th  ed. 
74,  on  right  to  withdraw  offer  after  acceptance. 

—  How  made. 

Cited  in  1  Mechem,  Sales,  238,  on  insufficiency  of  mailing  of  letter  revoking 
offer  of  sale. 
The  mails  as  tlie  common  agent  of  the  contracting  parties. 

Cited  in  Barrett  v.  Dodge,  16  R.  I.  740,  27  Am.  St.  Rep.  777,  19  Atl.  530. 
holding  that  where  one  party  wrote  out  a  promissory  note  and  sent  it  to  the 
other  to  be  signed,  and  he  signed  it  and  returned  it  by  mail  as  it  was  sent,  the 
note  was  delivered  where  mailed;  Ross  v.  Machar,  8  Ont.  Rep.  417  (dissenting 
opinion ) ,  on  the  postofEce  as  the  common  agent  of  the  parties  to  the  contract. 
Kffect  of  failure  to  receive  letter  allotting  shares  of  stock. 

Cited  in  Carta  Para  Gold  Min.  Co.  v.  Fastnedge,  30  Week.  Rep.  880,  on  the 
failure  to  receive  a  letter  of  allotment  of  shares,  as  a  defense  in  an  action  to 
collect  calls  made  on  it. 
Binding  force  of  prior  judgments  of  the  court. 

Cited  in  Levi  v.  Reed,  6  Can.  S.  C.  482,  on  the  binding  force  of  prior  judg- 
ments of  the  court. 
Method  of  making  payment. 

Cited  in  Benjamin,  Sales,  5th  ed.  761,  on  validity  of  payment  when  made  in 
mode  requested  by  seller;  2  Bolles,  Banking,  551,  on  possibility  of  risking  re- 
mittance by  mail. 

6  E.  R.  C.  133,  WILLIAMS  v.  CARWARDINE,  4  Barn.  &  Ad.  621,  5  Car.  &  P. 

.566,  2  L.  ,J.  K.  B.  N.  S.  101,  1  Nev.  &  M.  418. 
Compliance  with  the  terms  of  a  reward  offered  as  creating  a  contract. 

Cited  in  Ryer  v.  Stockwell,  14  Cal.  134,  73  Am.  Dec.  634,  holding  that  an 
offer  of,  reward,  becomes  a  written  contract  upon  compliance  with  ita  terms 
Furman  v.  Parke,  21  N.  J.  L.  310,  holding  that  an  offer  of  a  reward  enures  as  a 
contract  to  any  pei'son  who  performs  the  stipulated  service;  Kinn  v.  First  Nat. 
Bank,  118  WMs.  537,  99  Am.  St.  Rep.  1012,  95  N.  W.  969,  holding  that  offer  of 
reward  for  "arrest  and  conviction"  of  unknown  criminal  is  complied  with  by 
person  who  obtains  possession  of  facts  necessary  to  secure  arrest  and  conviction, 
and  gives  them  to  some  proper  person  interested,  although  he  does  not  himself 
make  arrest;  Fortier  v.  Wilson,  11  U.  C.  C.  P.  495,  on  the  right  of  a 
party  to  recover  a  reward  offered  after  complying  with  its  terms;  Carlili 
v.    Carbolic    Smoke    Ball    Co.     [1892]    2  Q.  B.   484    [1893]    1   Q.    15.  256.   fil    L. 
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J.  Q.  B.  N.  S.  696,  56  J.  P.  665,  4  Reports,  176,  67  L.  T.  N.  S.  837,  41  Week. 
Rep.  210,  57  J.  P.  325,  62  L.  J.  Q  B.  N.  S.  257,  holding  that  where  a  patent 
medicine  company  offered  a  reward  if  a  person  was  not  cured  after  using  their 
preparation  for  a  certain  time,  and  the  plaintiff,  after  following  the  conditions, 
was  not  cured,  he  was  entitled  to  the  reward. 

Cited  in  note  in  23  L.  ed.  U.  S.  699,  on  rewards  for  apprehension  or  conviction 
of  criminals. 

Cited  in  1  Beach,  Contr.  54,  on  general  nature  of  contract  by  offer  and  ac- 
ceptance; 1  Beach,  Contr.  60,  on  effect  of  a  general  offer  and  its  acceptance  as  a 
contract;  1  Dillon,  Mun.  Corp.  5th  ed.  552,  on  liability  of  city  on  reward  for 
apprehension  of  offenders;  Hollingsworth,  Contr.  11,  on  necessity  of  acceptance 
of  offer  of  reward;  Benjamin,  Sales,  5th  ed.  7172,  on  sufficiency  of  acceptance 
of  offer  of  reward. 

—  Effect  of  motives. 

Cited  in  Fargo  v.  Artliur,  43  How.  Pr.  193,  liolding  that  motives  of  person 
claiming  reward  offered  for  capture  of  criminal,  are  immaterial. 

—  Necessity  of  acting  in  reliance  upon  the  reward. 

Cited  in  Drummond  v.  United  States,  35  Ct.  CI.  356:  Dawkins  v.  Sappington, 
26  Ind.  199;  Eserman  v.  Hyman,  26  Ind.  App.  165,  84  Am.  St.  Rep.  284,  28  N. 
E.  1022, — holding  that  to  recover  a  reward  offered  it  is  not  necessary  that  the 
person  acted  in  reliance  thereon;  Smith  v.  Vernon  County,  188  Mo.  501,  70 
L.R.A.  59,  107  Am.  St.  Rep.  324,  87  N.  W.  949,  holding  that  the  party  must 
act  in  reliance  on  tlie  reward  in  furnishing  the  information,  or  he  cannot  re- 
cover the  same;  Williams  v.  West  Chicago  Street  R.  Co.  94  111.  App.  385; 
Hoboken  v.  Bailey,  36  N.  J.  L.  490, — on  the  necessity  of  knowledge  of  the  re- 
ward and  acting  thereunder,  to  entitle  the  person  to  recover  it;  Eagle  v.  Smith, 
4  Houst.  (Del.)  293,  holding  that  jjerson  who  finds  lost  goods  and  returns  tliem 
to  owner,  is  entitled  to  reward  offered  for  their  return,  although  at  time  of  re- 
turning them  he  was  not  aware  that  reward  had  been  offered;  Fink  v.  Meyers, 
4  Kulp,  145,  holding  that  to  entitle  person  to  award,  such  person  must  show 
rendition  of  services  required  after  knowledge  of  and  in  view  of  obtaining 
offered  reward;  Vitty  v.  Eley,  51  App.  Div.  44,  64  N.  Y.  Supp.  397,  holding  that 
judgment  for  defendant  in  action  for  reward  will  not  be  disturbed  where  infor- 
mation given  by  plaintiff  leading  to  arrest  of  burglar  was  not  voluntarily  given, 
but  was  extorted  by  tlireat  of  arrest  as  accomplice;  Oldfield  v.  Reading,  18  Pa. 
Dist.  R.  833,  14  Luzerne  Leg.  Reg.  241,  holding  that  reward  offered  for  infor- 
mation leading  to  arrest  and  conviction  of  person  who  shot  police  officer,  should 
be  equitably  divided  between  persons  who  were  factors  in  accomplishing  de- 
sired result,  althougli  some  of  those  were  not  aware  of  offer :  Broadnax  v.  Led- 
better,  100  Tex.  375,  9  L.R.A. (N.S.)  1057,  99  S.  W.  1111,  holding  that  in  order 
to  recover  a  reward  offered  for  the  capture  of  a  fufjitive  from  justice,  the  person 
claiming  it  must  show  that  he  acted  relying  upon  the  reward. 

Cited  in  note  in  9  L.R.A.  (N.S.)  1057,  on  prior  knowledge  of,  as  condition  of 
earning  reward. 

Distinguished  in  Fitch  v.  Snedaker,  38  N.  Y.  248,  97   Am.  Dec.  791,  holding 
that  where  the  person  who  caused  the  arrest,  never  saw  the  offer  of  the  reward 
until  after  the  arrest,  he  could  not  recover,  unless  he  did  some  further  act  to 
entitle  him  to  it. 
Contracts  created  by  action  invited  by  other  party. 

Cited  in  Martin  v.  Meles,   179  Mass.   114,   60  N.  E.   397,   holding  that  whore 
one  party  acts  in  such  a  manner  as  to  invite  another  person  to  act  in  a  certain 
Notes  on  E.  R.  C— 39. 
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manner,  and  that  person  acts  in  such  manner,  it  constitutes  a  contract;  Gurvin 
V.  Cromartie,  33  N.  C.  (11  Ired.  L.)  174,  53  Am.  Dec.  400,  liolding  that  where 
one  party  promises  another,  that  if  he  will  marry  a  certain  woman,  and  have 
a  child  by  this  wife,  he  will  pay  a  certain  sum  of  money  a  valid  contract  arises 
upon  the  happening  of  the  event;  Jackman  v.  New  Haven,  42  Vt.  59];  Davis 
V.  Landgrove,  43  Vt.  442, — holding  that  where  soldier,  by  re-enlisting  and  ap- 
I)Iying  on  quota  of  town,  complied  with  terras  of  vote  of  town  constituting  gen- 
eral offer  of  bounty,  he  is  entitled  to  bounty,  although  he  did  not  enlist  in  re- 
liance upon  offer;  Chandler  v.  Bristol,  45  Vt.  330,  holding  that  where  a  town 
offered  a  bounty  to  secure  volunteers  for  the  army,  that  the  act  of  volunteering 
created  a  contract  witli  the  town;  Merchants'  Bank  v.  Winter,  NewfoundL 
Rep.  (1897-1903)  30;  Bank  of  Montreal  v.  Thomas,  16  Ont.  Rep.  503;  Ex 
parte  Asiatic  Bkg.  Corp.  L.  R.  2  Ch.  391,  36  L.  J.  Ch.  N.  S.  222,  16  L.  T.  N. 
S.  162,  15  Week.  Rep.  414,  4  Eng.  Rul.  Cas.  612,  on  the  acceptance  of  a  letter 
of  credit  as  establishing  a  contract  betAveen  the  drawer  and  the  acceptor. 

6  E.  R.  C.  139,  HYDE  v.  WRENCH,  3  Beav.  334,  4  Jur.  1100. 
Conditional  acceptance  as  a  rejection  of  the  offer. 

Cited  in  Metropolitan  Coal  Co.  v.  Boutell  Transp.  &  Towing  Co.  185  Mass. 
391,  40  N.  E.  421;  Shickle  v.  Chouteau,  H.  &  V.  Iron  Co.  10  Mo.  App.  241,— 
holding  that  a  qualified  acceptance  amounts  to  a  rejection  of  the  ofi'er;  Cangas 
v.  Rumsey  Mfg.  Co.  37  Mo.  App.  297,  holding  that  if  the  acceptance  differs  in 
any  material  way  from  the  offer  it  amounts  to  a  rejection  of  the  offer;  New 
York  L.  Ins.  Co.  v.  Levy,  122  Ky.  457,  5  L.R.A.(N.S.)  739,  92  S.  W.  325,  hold- 
ing same  and  that  if  the  party  wislies  to  accept  it  thereafter,  it  must  be  re- 
newed; Canneyer  v.  United  German  Lutheran  Church,  2  Sandf.  Ch.  186,  hold- 
ing that  an  offer  to  sell  land  is  an  offer  to  sell  for  cash,  and  to  bind  the  seller 
must  be  unconditionalh'  accepted;  Washington  v.  Rosario  Min.  &  Mill.  Co.  2.S 
Tex.  Civ.  App.  430,  67  S.  W.  459,  holding  that  where  the  acceptance  of  the  ofi'er 
is  a  conditional  one,  it  amounts  to  a  rejection  of  it,  and  the  submission  of  a 
new  one;  Wardell  v.  Williams,  62  Mich.  50,  4  Am.  St.  Rep.  814,  28  N.  W.  796: 
McCormick  v.  Stephany,  61  N.  J.  Eq.  208,  48  Atl.  25;  Fulton  v.  Upper  Canada 
Furniture  Co.  32  U.  C.  C.  P.  422, — on  the  submission  of  a  new  offer  as  rejectin,!,' 
a  former  one;  Elmsley  v.  Harrison,  17  Ont.  Pr.  Rep.  525  (affirming  17  Ont. 
Pr.  Rep.  425),  holding  that  unconditional  acceptance  of  offer  is  necessary  in 
order  to  make  binding  contract. 

Cited  in  Pomeroy  Spec.  Perf.  2d  ed.  84,  on  termination  of  offer  by  refusal  ta 
accept;  Hollingsworth  Contr.  8,  on  necessity  that  acceptance  of  offer  be  of  the 
very  thing  offered;  Benjamin  Sales  5th  ed.  65;  1  Mechem  Sales,  214,  215, — on 
counter  proposition  as  rejection  of  offer. 

Distinguished  in  Stevenson  v.  ilcLean,  L.  R.  5  Q.  B.  Div.  346,  49  L.  J.  Q. 
B.  N.  S.  701,  42  L.  T.  N.  S.  897,  28  Week.  Rep.  916,  6  Eng.  Rul.  Cas.  82,  holdin- 
that  where  the  state  of  the  market  was  very  unsettled,  an  inquiry  as  to  what 
was  the  longest  limit  offerors  couLl  give  and  whether  they  would  accept  a  certain 
lower  sum  was  not  a  rejection  of  the  offer,  which  could  be  accepted  thereafter. 
^Necessity  of  acceptance  of  new  offer  to  constitute  a  contract. 

Cited  in  Patton  v.  Rucker,  29  Tex.  402,  holding  that  the  minds  of  both  parties- 
must  assent  to  the  same  tliinji  before  there  is  a  binding  contract;  Sumner  v. 
Cole,  33  N.  S.  179,  holding  that  refusal  of  offer  made  by  telegram  will  not  end 
offer  sent  by  telegram,  wliere  subsequent  offer  modifying  first  offer  is  sent  by 
telegraph  and  accepted:   Marshall  v.  Jamieson,  42  U.  C.  Q.  B.  115,  holding  that 
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if  at  the  time  oi  tlie  rejection  of  the  first  offer,  the  otlior  party  makes  an  offer, 
this  latter  must  be  accepted  before  there  can  be  a  contract. 
Riglit  thereafter  to  accept  first  offer. 

Cited  ill  Minneapolis  &  St.  L.  R.  Co.  v.  Columbus  Rolling  Mill,  119  U.  S. 
149,  30  L.  ed.  376,  7  Sup.  Ct.  Rep.  168;  Xiles  v.  Hancock,  140  Cal.  157,  73  I'ac. 
840, — holding  that  where  the  party  submits  a  counter-proposal  it  amounts  to  a 
rejection  of  the  former  proposal,  and  he  cannot  thereafter  accept  the  first  pro- 
posal except  it  is  renewed  by  the  first  party;  McLean  v.  Pastime  Cymnasiuni 
Asso.  64  Mo.  App.  55,  holding  that  the  submission  of  a  new  proposition  amounts 
to  a  rejection  of  the  former,  which  must  be  renewed  in  order  that  it  may  be 
thereafter  accepted. 
Making'  of  contract  by  iinqualifled  acceptance  of  offer. 

Cited  in  Arnold  v.  McLean,  4  Grant,  Ch.  (U.  C.)  337,  holding  that  unquali- 
fied acceptance  contained  in  letter  in  answer  to  proposal  by  letter  makes  com- 
plete contract,  where  acceptance  is  made  before  withdrawal  of  offer. 

6  E.  R.  0.  142,  JORDAN  v.  NORTON,  4  Mees.  &  W.  155,  1  Horn  &  H.  234,  7 

L.  J.  Exch.  N.  S.  281. 
Effect  of  a  conditional  acceptance  of  an  offer. 

Cited  in  Esmay  v.  Gorton,  18  111.  483;  Rugg  v.  Davis,  15  111.  App.  647,— 
holding  that  a  provisional  acceptance  becomes  a  new  proposition,  and  is  not 
a  binding  acceptance;  Shickle  v.  Chouteau,  H.  &  V.  Iron  Co.  10  Mo.  App.  241, 
holding  that  a  qualified  acceptance  is  a  rejection  of  the  proposal;  Eggleston  v. 
Wagner,  46  Mich.  610,  10  N.  W.  37;  Falls  Wire  Mfg.  Co.  v.  Broderick,  12  Mo 
App.  378,— holding  that  an  acceptance  of  a  proposal  coupled  with  a  qualifi- 
cation or  condition  is  not  such  an  acceptance  as  will  bind  the  other  party; 
Hills  V.  Lj-nch,  3  Robt.  42,  holding  that  in  order  to  pass  title  to  property  offered 
for  sale  acceptance  of  ofi'er  must  be  unconditional;  iMcIntosh  v.  Brill,  20  U. 
C.  C.  P.  426,  holding  that  if  a  condition  is  affixed  by  the  acceptor  it  must  be 
assented  to  by  the  other  before  there  can  be  a  binding  contract;  Re  Hamilton  & 
X.  W.  R.  Co.  39  U.  C.  Q.  B.  93,  to  the  point  that  acceptance  of  offer  to  be  binding 
must  be  simplj'  acceptance  and  not  introduction  of  new  stipulation;  Marshall 
V.  Jamieson,  42  U.  C.  Q.  B.  115,  holding  second  ofi'er  after  mutual  declina- 
tions was  on  facts  unconditionally  accepted. 

Cited  in  1  Mechem  Sales,  210,  212;  Benjamin  Sales  5th  ed.  64, — on  necessity 
tiiat  acceptance  be  in  terms  of  offer;  Browne  Stat.  Frauds  5th  ed.  451,  on  what 
constitutes  a  valid  acceptance  and  receipt  of  goods  sold  upon  verbal  contract; 
Smith  Pcrs.  Prop.  145,  on  mutual  assent  to  same  thing,  in  same  sense,  and  at 
same  instant  of  time  as  essential  to  valid  contract  of  sale. 
—  Necessity  of  strict  compliance  with  the  offer. 

Cited  in  Loyd  v.  Wight,  20  Ga.  574,  65  Am.  Dec.  630,  liolding  that  if  one 
party  orders  goods  from  another,  and  the  latter  delivers  them  to  a  carrier,  and 
they  are  lost,  the  goods  are  not  delivered  to  the  party  ordering  them,  unless  it 
was  customary  to  ship  them  in  that  manner. 

Necessity  of  notice  of  intention  not  to  accept  property,  within  a  reason- 
able time. 

Cited  in  Dailey  v.  Green,  15  Pa.  118,  holding  that  where  timber  was  contracted 
for,  and  delivered,  but  not  completely  accepted,  the  party  receiving  it  must 
give  notice  of  his  intention  not  to  keep  it,  within  a  reasonable  time  thereafter 
or  he  will  be  deemed  to  have  accepted  it. 
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Authority  of  special  agent. 

Cited  in  Sprague  v.  Train,  34  Vt.  150,  holding  that  where  the  party  repudi- 
ated his  proposal  of  the  previous  day,  and  the  agent  of  the  other,  accepted  the 
terms  of  the  new  contract,  which  he  had  no  authority  to  do,  the  lirst  party  was 
not  bound;  Smith  v.  South  Royalton  Bank,  32  \'t.  341,  70  Am.  Dec.  179,  on  the 
authority  of  a  special  agent  to  bind  his  principal,  by  acts  beyond  his  authority. 

Cited  in  1  Devlin  Deeds  3d  ed.  573,  on  delivery  of  escrow  without  autliority  or 
obtaining  it  fraudulently  as  not  passing  title. 

6  E.  R.  C.  149,  RE  ABERAMAN  IRON  WORKS,  L.  R.  4  Ch.  532,  20  L.  T.  N.  S. 

340,  17  Week.  Rep.  508. 
Right  of  shareholder  to  repudiate  his  allotment  of  shares. 

Cited  in  Harris's  Case,  L.  R.  7  Ch.  589,  note,  holding  that  where  a  corporation 
upon  application  by  letter  for  shares  of  stock  mailed  letter  of  acceptance  there 
was  a  binding  contract  although  the  letter  stated  that  interest  would  be  charged 
on  the  balance  due  on  the  shares  if  not  paid  by  a  certain  date. 

Distinguished  in  Ex  parte  British  Nation  Life  Assur.  Asso.  L.  R.  8  Ch.  Div. 
679,  48  L.  J.  Ch.  N.  S.  118,  39  L.  T.  N.  S.  136,  27  Week.  Rep.  88,  holding  that 
where  a  person  had  not  been  induced  to  become  a  t-liareholder  by  fraud,  but  by 
the  ultra  vires  act  of  the  corporation,  they  could  repudiate  their  position  as 
shareholders  and  elect  to  be  strangers. 

6  E.  R.  C.  155,  HUSSEY  v.  HORNE-PAYNE,  L.  R.  4  App.  Cas.  311,  48  L.  J. 
Ch.  N.  S.  846,  41  L.  T.  N.  S.  1,  27  Week.  Rep.  587,  affirming  the  decision  of 
the  Court  of  Appeal,  reported  in  47  L.  J.  Ch.  N.  S.  751,  L.  R.  8  Ch.  Div. 
670,  38  L.  T.  N.  S.  543,  20  Week.  Rep.  703. 
What  constitutes  a  contract. 

Cited  in  note  in  29  L.R.A.  434,  on  sufficiency  of  contract  by  offer  and  ac- 
ceptance without  execution  of  contemplated  instrument. 

Cited  in  Benjamin  Sales  5th  ed.  78,  on  essentials  of  contract  by  offer  and  ac- 
ceptance; 1  Page  Contr.  39,  on  requisites  of  an  offer. 

Distinguished  in  Beach  &  C.  Co.  v.  American  Steam  Gauge  &  Valve  Mfg. 
Co.  202  Mass.  177,  88  N.  E.  924,  holding  that  offer  made  by  one  corporation  to 
buy  certain  land  from  another  corporation,  setting  forth  terms  and  conditions, 
when  accepted,  constituted  binding  contract  and  not  merely  preliminary  pro- 
posal. 

The  decision  of  the  Court  of  Appeals  was  cited  in  Metropolitan  Coal  Co.  v. 
Boutell  Transp.  &  Towing  Co.  185  Mass.  391,  70  N.  E.  421.  holding  that  an 
offer  followed  by  an  unconditional  acceptance  makes  and  completes  a  contract. 
Contract  made  by  letters. 

Cited  in  Hite  v.  Savannah  Electric  Co.  90  C.  C.  A.  348,  164  Fed.  944;  Appclby 
V.  Black,  24  N.  B.  598, — on  the  establishment  of  a  contract  not  of  letters;  Lloy 
V.  Wells,  3  D.  L.  R.  315,  to  the  point  that  contract  between  parties  may  be  shown 
from  correspondence;  Hoofstetter  v.  Rooper,  22  Ont.  App.  Rep.  175,  on  the  ref- 
erence in  a  letter  to  future  contract  as  negativing  the  existence  of  a  present  one; 
Beaudoin  v.  Watterson,  Rep.  Jud.  Quebec  19  B.  R.  530  (dissenting  opinion), 
on  being  immaterial  whether  certain  letters  constituted  a  completed  contract 
where  parties  in  later  letters  negotiated  on  a  different  basis:  Lever  v.  Koffler 
11901]  1  Ch.  543,  70  L.  J.  Ch.  N.  S.  395,  49  Week.  Rep.  506,  84  L.  T.  N.  S. 
584,  on  a  contract  arising  out  of  correspondence. 
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—  Necessity  of  considering  whole  of  correspondence. 

Cited  in  Williams  v.  Smith,  161  Mass.  248,  37  N.  E.  455;  Gates  v.  Dudgeon, 
72  App.  Div.  562,  76  N.  Y.  Supp.  561, — holding  that  the  whole  of  the  cor- 
respondence that  lias  passed  between  the  parties  must  be  considered  in  deter- 
mining whether  a  contract  has  been  established;  North-West  Transp.  Co.  v. 
McKenzie,  25  Can.  S.  C.  38;  North  West  Transp.  Co.  v.  McKenzie,  25  Can.  S.  C. 
38;  Pearson  v.  O'Brien,  4  D.  L.  R.  413;  Sayre  v.  Rhodes,  39  N.  B.  150;  Jones 
V.  De  Wolf,  23  N.  B.  356, — holding  that  the  whole  of  the  correspondence  must 
be  looked  at  in  establishing  a  contract  from  the  letters;  Queen's  College  v. 
Jayne,  10  Ont.  L.  Rep.  319,  holding  that  if  it  appeared  from  the  whole  of  the 
correspondence  that  there  was  no  completed  contract,  then  none  would  be  estab- 
lished from  the  letters;  Midland  R.  Co.  v.  Ontario  Rolling  Mills  Co.  2  Ont. 
Rep.  1,  holding  that  the  whole  of  the  correspondence  must  be  read  together  and 
if  it  appear  that  the  contract  was  not  completed,  then  there  will  be  none  estab- 
lished although  it  may  appear  from  one  or  two  that  there  was;  Koksilah 
Quarry  Co.  v.  R.  5  B.  C.  525,  holding  same,  but  in  this  case  one  was  established; 
Morang  v.  Le  Sueur,  45  Can.  S.  C.  95,  Ann.  Cas.  1912B,  602;  Abell  v.  Anderson, 
2  N.  B.  Eq.  Rep.  136;  Laird  v.  Adams,  1  Sask.  L.  R.  352;  Fulton  v.  Upper 
Canada  Furniture  Co.  32  U.  C.  C.  P.  422;  Wilson  v.  Dunn,  L.  R.  34  Ch.  Div. 
569,  56  L.  J.  Ch.  N.  S.  855,  56  L.  T.  N.  S.  192,  35  Week.  Rep.  405,  51  J.  P.  452; 
Wood  V.  Aylward,  57  L.  T.  NT.  S.  54, — on  the  necessity  of  considering  the  whole 
of  the  correspondence  in  establishing  a  contract  out  of  letters;  May  v.  Thomson, 
L.  R.  20  Ch.  Div.  705,  51  L.  J.  Ch.  N.  S.  917,  47  L.  T.  N.  S.  295;  Williams 
V.  Brisco,  L.  R.  22  Ch.  Div.  441,  48  L.  T.  N.  S.  198,  31  Week.  Rep.  907,— hold- 
ing that  in  establishing  a  contract  out  of  letters,  the  whole  of  the  correspond- 
ence must  be  considered  and  not  only  part;  Bolton  v.  Lambert,  L.  R.  41  Ch. 
Div.  295,  58  L.  J.  Ch.  N.  S.  425,  60  L.  T.  N.  S.  687,  37  Week.  Rep.  434,  on  the 
introduction  of  letters  subsequent  to  the  acceptance  as  to  whether  there  had  been 
a  completed  contract ;  Bristol,  C.  &  S.  Aerated  Bread  Co.  v.  Maggs,  L.  R.  44 
Ch.  Div.  616,  59  L.  J.  Ch.  N.  S.  472,  62  L.  T.  N.  S.  416,  38  Week.  Rep.  393, 
holding  that  the  whole  of  the  correspondence  must  be  considered,  and  if  by 
subsequent  letters  the  parties  treated  the  contract  as  shown  by  the  two  letters 
of  offer  and  acceptance,  as  not  being  closed,  it  will  be  held  that  no  concluded 
contract  had  been  established;  Bellamy  v.  Debenham,  L.  R.  45  Ch.  Div.  481,  60 
L.  J.  Ch.  N.  S.  1G6,  63  L.  T.  N.  S.  220,  39  Week.  Rep.  257,  holding  that,  when 
a  contract  is  contained  in  letters,  the  whole  correspondence  must  be  looked  at, 
but  if  a  contract  has  been  made,  subsequent  correspondence  cannot  affect  it. 

Cited  in  Benjamin  Sales  5th  ed.  77,  on  determination  from  correspondence  as 
to  whether  complete  contract  has  been  entered  into;  1  Beach  Contr.  55,  on 
necessity  of  looking  at  all  of  the  letters  regarding  a  transaction  where  it  is 
sought  to  establish  a  contract  by  letters. 

Contract  as  incomplete  where  conditions  arc  left  open  for  further  nego- 
tiations. 

Cited  in  Weldon  v.  Vauglian,  5  Can.  S.  C.  35;  .Melntyre  v.  Hood,  9  Can.  S.  C. 
556  (dissenting  opinion). — on  a  contract  as  incomplete  where  by  its  terms,  some- 
thing further  is  left  to  be  done:  House  v.  Brown,  14  Ont.  L.  Rep.  500,  holding 
that  a  failure  to  fix  a  time  for  payment  in  a  written  contract  for  the  sale  of 
goods,  and  which  shows  upon  its  face  that  this  is  to  be  fixed  later  by  further 
negotiations,  makes  the  contract  incomplete. 

Distinguished  in  Calori  v.  Andrews,  12  B.  C.  236,  holding  that  where  a  writ- 
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tt'ii   instrument  coiitauu-d  all  the  terms  of  the  ofler,  and  these  were  accepted  in 
terms,  they  could  not  be  affected  by  evidence  of  subsequent  negotiations. 
—  Provisos  for  legality  or  niarketableness  of  titles  or  the  like. 

Cited  in  Trowbridge  v.  New  York  City,  24  Misc.  517,  53  N.  Y.  Supp.  OKi, 
on  the  words  in  a  bid  for  bonds  "'subject  to  approval  of  the  legality  of  the  is- 
sues by  our  counsel,"  as  affecting  the  acceptance  of  the  offer;  Eadie  v.  Addison, 
52  L.  J.  Ch.  N.  S.  SO,  47  L.  T.  N.  S.  543,  31  Week.  Rep.  320,  holding  that  where 
the  words,  "to  be  approved  by  me  and  my  solicitor"  were  used  in  a  letter  used 
in  establishing  a  contract,  they  did  not  add  a  new  term  to  the  contract. 

Disting-uishfd  in  Wilcox  v.  Redhead,  49  L.  J.  Ch.  jST.  S.  539,  28  Week.   Rep. 
795,  holding  that  the  words  "provided  the  lease  in  our  estimation  is  reasonable" 
and  "containing  tlie  usual  conditions,"  do  not  mean  the  same  so  that  there  was 
no  completed  contract  established  by  the  letters. 
Clauses  addinj?  new  terms  to  the  contract. 

Cited  in  Andrews  v.  Calori,  38  Can.  S.  C.  588,  holding  that  offer  to  sell  can- 
not be  said  to  be  refused  because  acceptance  contained  clause  "so  soon  as  titli; 
is  evidence  to  our  satisfaction." 

Cited  in  note  in  6  Eng.  Rul.  Cas.  154,  on  effect  of  introducing  new  term  in 
acceptance  of  offer. 

The  decision  of  the  Court  of  Appeals  was  cited  in  Eggleston  v.  Wagner,  40 
Mich.  610,  10  N.  W.  37,  holding  that  there  is  no  acceptance  where  the  party 
accepting  couples  it  with  conditions  that  essentially  change  the  offer  or  vary 
its  eff'ect;  James  v.  Marion  Fruit  Jar  &  Bottle  Co.  G9  Mo.  App.  207,  holding  that 
the  assent  must  be  to  the  offer  as  proposed  and  not  impose  new  terms  or  there 
would  be  no  contract;  Batavia  v.  St.  Louis  S.  W\  R.  Co.  120  Mo.  App.  13,  103 
S.  W.  140,  holding  that  where  the  one  party  agreed  to  accept  a  sum  if  the 
voucher  was  issued  at  once,  and  the  letter  said  that  it  had  been  issued  and  would 
reach  him  in  about  fifteen  days,  there  was  no  contract. 
Admissibility  of  parol  evidence  to  vary  or  rectify  contract. 

Cited  in  notes  in  15  E.  R.  C.  555,  on  custom  as  affecting  interpretation  of 
contracts;  8  E.  R.  C.  356,  on  right  to  contradict  terms  of  express  contract  by 
custom  or  otherwise;  14  E.  R.  C.  668,  on  parol  evidence  as  to  usage  in  interpre- 
tation of  written  contracts;  22  E.  R.  C.  866,  on  parol  evidence  as  to  contract 
sought  to  be  specifically  enforced;  6  E.  R.  C.  227,  on  inadmissibility  of  parol 
evidence  to  vary  adopted  contract. 

Cited  in  Benjamin  Sales  5th  ed.  234,  on  parol  evidence  to  show  that  writing 
produced  is  not  the  record  of  a  contract;   1  Mechem  Sales,  369,  on  defendant's 
right  to  show  that  note  or  memorandum  set  up  by  plaintiff  is  incomplete. 
Costs  on  appeal. 

The  decision  of  the  Court  of  Appeals  was  cited  in  Wolley  v.  Lowenberg,  IT. 
(i  Co.  3  B.  C.  416,  holding  that  where  the  decision  on  appeal  turns  in  favor  of 
the  appellant  on  a  point  not  raised  by  him  he  is  not  entitled  to  costs. 
Sufficiency  of  memorandum  of  sale  of  land. 

Cited  in  Fenske  v.  Farbacher,  2  D.  L.  R.  634,  holding  that  memorandum  of 
sale  of  land  that  does  not  state  terms  of  payment  is  insutiicient:  Maybury 
V.  O'Brien,  25  Ont.  L.  Rep.  229,  holding  that  memorandum  in  writing  may  be 
sufficient  to  satisfy  statute  of  frauds  although  it  does  not  disclose  name  of 
real  vendor,   if   it   discloses  name  of   agent  who  has   authority   to  bind   vendor. 

Cited  in  note  in  33  L.R.A.  (N.S.)  85,  80.  on  necessity  of  specifying  time  of 
payment  in  contract  fen-  sale  of  realty. 
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Cited  iu  Browne,  Stat.  Frauds,  5tli  ed.  507,  on  contents  of  nieuiorandum  re- 
quired by  statute  of  frauds. 

6  E.  R.  C.  171,  WINN  v.  BULL,  L.  E.  7  Cli.  Div.  29,  47  L.  J.  Ch.  N.  S.  139,  26 

Week.  Rep.  2.30. 
What  constitutes  a  contract. 

Cited  in  Munroe  v.  Heubach,  18  ^lanitoba  L.  Rep.  450,  holding  that  option  con- 
taining all  requisites  of  contract,  and  acceptance  thereof,  constitute  completed 
contract;  Conley  v.  Paterson,  2  D.  L.  R.  94,  Iiolding  that  receipt  given  pur- 
chaser of  land  for  his  first  payment,  which  states  all  terms  of  sale  is  bind- 
ing agreement. 

Cited  in  Browne,   Stat.  Frauds,  5th  ed.   507,   on   necessity   that   memorandum 
required  by  statute  of  frauds  contain  terms  as  completed;   1  Page,  Contr.  41,  on 
necessity  that  terms  of  offer  be  complete. 
Agreement  to  contract  as  a  complete  contract. 

Cited  in  Wills  v.  Carpenter,  75  Md.  80,  25  Atl.  415,  holding  letters  showing 
a  complete  agreement  to  enter  into  a  contract,  do  not  constitute  a  com- 
plete contract;  Scanlan  v.  Oliver,  42  Minn.  538,  44  N.  W.  1031,  holding  that 
a  writing  which  is  a  mere  expression  of  an  agreement  to  make  a  contract  in 
the  future  does  not  constitute  a  contract;  Lennox  v.  Westney,  17  Ont.  Rep.  472, 
holding   that   agreement   to   make   written   lease   is   not   binding   as   lease. 

Cited  in  note  in  29  L.R.A.  437,  on  sufficiency  of  contract  by  offer  and  acceptance 
without  execution  of  contemplated   instrument. 

Cited  in  1  Page,  Contr.  95,  on  effect  of  intending  to  reduce  contract  to  writ- 
ing. 
—  Containing  stipulation  for  formal  contract. 

Cited  in  Bissinger  v.  Prince,  117  Ala.  480,  23  So.  67,  holding  that  if  during 
oral  negotiations  it  is  intended  that  the  agreement  is  to  be  reduced  to  writing, 
there  is  no  completed  contract  until  the  writing  is  executed;  Boisseau  v. 
Fuller,  96  Va.  45,  30  S.  E.  457,  holding  tliat  an  agreement  signed  by  all  the 
parties,  providing  "That  the  above  to  be  covered  by  a  regular  lease  subject  to 
approval  by  all  parties,"  did  not  constitute  a  concluded  contract ;  Bell-Irving 
v.  Vancouver,  4  B.  C.  219,  on  the  formal  execution  of  contracts  as  necessary 
to  its  validity;  Hobbs  Esquimalt  &  N.  R.  Co.  6  B.  C.  228,  on  the  stipulation 
for  a  formal  contract  as  affecting  the  written  agreement  as  a  comj^lete  con- 
tract; Bromet  v.  Neville,  53  Sol.  Jo.  321,  holding  that  where  an  agreement  by 
letters  is  made  subject  to  tlie  approval  of  a  formal  contract,  there  can  be  no 
concluded  contract  until  such  formal  contract  is  approved ;  Hawkesworth  v. 
Chaffey,  55  L.  J.  Ch.  N.  S.  335,  54  L.  T.  N.  S.  72,  holding  that  where  a  written 
memorandum  of  an  agreement  for  the  sale  of  land  contained  a  provision  tliat 
the  sale,  was  subject  to  a  formal  contract  between  the  parties,  there  was  no 
complete  agreement  of  which   performance  could  be  enforced. 

Cited  in  note  in  6  E.  R.  C.  195,  on  effect  of  intent  to  embody  in  more  formal 
contract,   grant  entered  into   in   a   binding  manner. 

Cited  in  1  Underbill,  Land.  &  T.  388,  on  invalidity  of  signed  agreement  for 
lease  where  given  subject  to  prepai-ation  and  approval  of  formal   contract. 

Distinguished  in  Eadie  v.  Addison,  52  L.  J.  Ch.  N.  S.  SO,  47  L.  T.  N.  S.  543.  31 
Week.  Rep.  320,  holding  that  where  the  letter  containing  tlie  provisions  of  tlie 
agreement  for  a  lease  contained  the  words,  "a  proper  lease  to  be  drawn  up 
with  all  proper  clauses,  and  to  be  approved  by  me  and  my  solicitor,"  that  there 
was  a  complete  contract  wlicn  accepted. 
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—  Specific  pcrloriiiancc. 

Cited  in  Lennox  v.   Westney,   17   Ont.   Rep.   472,   on   the   specific   performance 
of  an  incomplete  contract. 
Incompleted  contract  as  binding-  upon  the  parties. 

Cited  in  J.  H.  Duker  Box  Co.  v.  Dixon,  100  Md.  59,  66  Atl.  611;  Hand  v. 
Evans  Marble  Co.  88  Md.  226,  40  Atl.  899,— holding  that  where  the  contract 
is  established  by  letters  and  they  show  that  the  parties,  though  agreed  up  to 
a  certain  point,  did  not  intend  to  be  bound  by  it,  there  is  no  complete  con- 
tract; Edge  Moor  Bridge  Works  v.  Bristol  County,  170  Mass.  528,  49  N.  E. 
918,  on  an  agreement  to  contract  in  the  future  as  a  complete  contract;  Brauer 
V.  Oceanic  Steam  Nav.  Co.  178  N.  Y.  339,  70  N.  E.  863,  holding  that  where  a 
telegraphic  message  purporting  to  confirm  an  oral  agreement  omits  essential 
and  important  parts,  such  correspondence  does  not  constitute  a  written  contract; 
Stow  V.  Currie,  21  Ont.  L.  Rep.  480,  holding  that  offer  in  writing  to  sell  min- 
ing claim  stating  terms  incompletely,  and  acceptance  of  offer  did  not  con- 
stitute binding  contract;  Clark  v,  Robinson,  51  Week.  Rep.  443,  on  the  con- 
tract by  letters,  made  subject  to  the  conditions  of  sale  and  an  agreement,  as 
being  a  concluded  contract;  Bertel  v.  Neveux,  39  L.  T.  N.  S.  257,  holding  that 
where  it  appears  from  the  correspondence  between  the  parties  that  some  of 
the  terms  of  an  agreement  have  been  arrived  at  but  that  others  remain  un- 
settled, there  is  no  contract  between  the  parties. 

6  E.  R.  C.  174,  ROSSITER  v.  MILLER,  L.  R.  3  App.  Cas.  1124,  48  L.  J.   Ch. 

N.  S.  10,  39  L.  T.  N.  S.  173,  20  Week.  Rep.  865,  reversing  the  decision  of 

the  Court  of  Appeal,  reported  in  L.  R.  5  Ch.  Div.  648,  46  L.  J.  Ch.  N.  S. 

737. 
What  constitutes  a  completed  contract. 

Cited  in  Hale  v.  Kumler,  85  Fed.  161,  29  C.  C.  A.  67,  54  U.  S.  App.  685,  on 
what  constituted  a  completed  contract;  Beach  &  C.  Co.  v.  American  Steam 
Gauge  &  Valve  Mfg.  Co.  202  Mass.  177,  88  N.  E.  924,  holding  that  offer  made 
by  one  corporation  to  buy  certain  land  of  another  corporation  setting  forth  terms 
and  conditions,  when  accepted  constituted  binding  contract  and  not  merely 
preliminary  proposal;  Harris  v.  Darroch,  1  Sask.  L.  R.  116;  Wallace  Bell  Co.  v. 
Moose  Jaw,  3  D.  L.  R.  273;  Munroe  v.  *Beubach,  18  Manitoba  L.  Rep.  450, — 
holding  that  option  containing  all  requisites  of  contract  and  acceptance  thereof 
constitute  completed  contract,  although  arrangements  were  made  for  more  formal 
contract;  Johnson  v.  G.  &  G.  Flewwelling  ^Ug.  Co.  36  N.  B.  397,  holding  that 
any  one  apjiljing  for  insurance  could  withdraw  before  his  application  had  been 
accepted;  Calhoim  v.  Brewster,  1  N.  B.  Eq.  Rep.  529,  on  the  necessity  of  a  final 
arrangement  of  all  details  to  constitute  a   complete  contract. 

The  decision  of  the  Court  of  Appeals  was  cited  in  Strobridge  Lithographic 
Co.  V.  Randall,  73  Fed.  619,  19  C.  C.  A.  611,  43  U.  S.  App.  160,  holding  that 
an  inquiry  and  answer  in  the'  affirmative  did  not  constitute  a  completed  contract ; 
McClung  V.  McCracken,  3  Ont.  Rep.  590,  holding  that  ofter  in  writing  to  sell 
certain  property,  and  acceptance  of  same  in  writing  completes  contract  of  sale; 
Stow  V.  Currie,  21  Ont.  L.  Rep.  480,  holding  that  offer  in  Avriting  to  sell  min- 
ing claim  stating  terms  incompletely,  and  acceptance  of  same  did  not  constitute 
binding  contract. 
Execution  of  a  formal  agreement  as  a  condition  precedent  to  a  completed 

contract. 
Cited    in    Edge    Moor    Bridge    Works    v.    Bristol    County,    170    Mass.    528, 
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49  N.  E.  918,  holding  that  where  proposal  for  doing  public  work,  and  award 
made  thereon,  look  to  future  execution  of  contract,  such  award  is  not  neces- 
sarily contract  of  any  kind,  nor  agreement  to  enter  into  contract  based  on  pro- 
posal; Mississippi  &  D.  S.  S.  Co.  v.  Swift,  86  Me.  248,  41  Am.  St.  Rep.  545,  29 
Atl.  1063,  holding  that  if  the  formal  contract  is  to  be  the  consummation  of 
negotiations  then  there  is  no  complete  contract  until  it  is  executed ;  Hobbs  v. 
Esquimalt  &  N.  R.  Co.  6  B.  C.  228,  on  the  effect  of  a  stipulation  for  a  formal 
contract;  Wallace  Bell  Co.  v.  Moose  Jaw,' 4  D.  L.  R.  438,  holding  that  mere  ac- 
ceptance of  proposal  to  modify  terms  of  contract,  will  not  have  that  effect  when 
proposal  was  made  subject  to  express  condition  tliat  it  should  not  have  legal 
effect  on  contract,  until  its  terms  were  reduced  to  new  written  agreement; 
Fairweather  v.  Lloyd,  36  N.  B.  548  (reversing  2  N.  B.  Eq.  Rep.  412),  on  the 
execution  of  a  formal  contract  as  a  condition  precedent  to  a  completed  contract, 
where  provided  for  in  the  memorandum;  Hawkesworth  v.  Chaffrey,  55  L.  J. 
Ch.  N.  S.  335,  54  L.  T.  N.  S.  72,  holding  that  where  the  contract  wa;s  sought 
to  be  established  by  letters,  and  they  stated  that  the  agreement  was  subject 
to  a  formal  contract  being  prepai-ed  and  signed  by  both  parties  as  approved 
by  their  solicitors,  there  was  no  completed  contract  until  such  formal  contract 
was  executed;  Gray  v.  Smith,  L.  R.  43  Ch.  Div.  208,  59  L.  J.  Ch.  N.  S.  145, 
62  L.  T.  N.  S.  335,  38  Week.  Rep.  310,  on  the  execution  of  a  formal  con- 
tract as  a  condition  precedent  to  a  completed  contract;  Lloyd  v.  Nowell  [1895] 
2  Ch.  744,  64  L.  J.  Ch.  N.  S.  744,  73  L.  T.  N.  S.  154,  44  Week.  Rep.  43,  13 
Reports,  712,  holding  that  where  the  memorandum  contained  a  clause,  that  the 
agreement  was  subject  to  the  preparation  of  a  formal  contract,  there  was  no 
completed  contract  until  such  was  done;  Filby  v.  Hounsell  [1896]  2  Ch.  737, 
65  L.  J.  Ch.  N.  S.  852,  75  L.  T.  N.  S.  270,  45  Week.  Rep.  232,  holding  that 
where  the  offer  was  accepted  subject  to  contract  as  embodied  in  contract  as 
agreed,  there  was  a  completed  contract;  North  v.  Percival  [1898]  2  Ch.  128,  67 
L.  J,  Ch.  N.  S.  321,  78  L.  T.  N.  S.  615,  46  Week.  Rep.  522,  holding  that  where  at 
the  head  of  the  letter  containing  the  agreement  the  words,  "subject  to  approval  of 
conditions  and  form  of  agreement  by  purchaser's  solicitor,"  were  printed,  the 
formal  contract  was  not  a  condition  precedent  to  a  completed  contract,  but  it 
could  be  shown  by  letters. 

Cited  in  notes  in  29  L.R.A.  433,  on  sufficiency  of  contract  by  offer  and  accept- 
ance without  execution  of  contemplated  instrument;  6  E.  R.  C.  197,  on  effect  of 
intent  to  embody  in  more  formal  contract,  grant  entered  into  in  a  binding  manner. 

Cited  in  1  Mechem,  Sales,  220,  on  effect  of  negotiations  for  sale  in  contempla- 
tion of  mere  formal  contract;  Benjamin,  Sales,  5tli  ed.  64,  on  apparent  ac- 
ceptance of  offer  not  intended  by  parties  as  final  where  merely  formal  written 
contract  is  contemplated. 

Distinguished  in  Dennison  v.  People's  Cafe  Co.  45  L.  T.  N.  S.  187,  holding 
that  where  the  letter  stated  that  the  offer  was  accepted,  and  they  would 
forward  a  contract  as  soon  as  possible  there  was  no  completed  contract  shown. 

The  decision  of  tlie  Court  of  Appeal  was  cited  in  Fairweather  v.  Robertson,  2  N. 
B.  Eq.  412,  holding  that  drafts  of  agreements  may  indicate  tliat  parties  intended 
to  reduce  agreement  to  more  formal  writing  wlienever  terms  were  agreed  upon; 
Hoofstetter  v.  Rooker,  22  Ont.  App.  Rep.  175,  on  the  reference  to  a  future  con- 
tract as  showing  that  there  is  no  completed  contract;  Winn  v.  Bull,  L.  R.  7 
Ch.  Div.  29,  47  L.  J.  Ch.  N.  S.  139,  26  Week.  Rep.  230,  6  Eng.  Rul.  Gas.  171, 
holding  that  wliere  by  the  written  agreement,  it  was  subject  to  the  prepara- 
tion and  approval  of  a  formal  contract,  there  was  no  final  completed  agree- 
ment;   Bertel   v.  Neveux,    39   L.   T.   N.   S.   257,   holding   tliat   where    it   appears 
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from  the  letter  that  there  are  some  terms  to  fix  afterward,  there   is  no  com- 
pleted contract,  but  not  because  there  is  no  formal  contract. 

Tlie  decision  of  the  Court  of  Appeals  was  distinguished  in  Lewis  v.  Brass, 
L.  R.  3  Q.  B.  Div.  607,  37  L.  T.  N.  S.  738,  26  Week.  Rep.  1.52,  holding  that 
mere  reference  to  a  future  contract  does  not  prevent  a  written  offer  and  ac- 
ceptance from  being  treated  as  a  completed  contract,  where  the  reference  is 
merely  for  the  purpose  of  expressing  the  agreement  already  arrived  at  in  formal 
language;  Bonnewell  v.  Jenkins,  L.  R.  8  Ch.  Div.  70,  47  L.  J.  Ch.  N.  S.  758,  26 
Week.  Rep.  294,  38  L.  T.  N.  S.  581,  holding  that  letters  constitute  a  complete 
contract  even  though  there  was  a  reference  to  a  future  contract. 
Sufficiency  of  menioranduni  to  satisfy  the  statute  of  frauds. 

Cited  in  Bailey  v.  Dawson,  1  D.  L.  R.  487,  holding  that  particulars  required 
to  make  complete  memorandum  for  purposes  of  statute  of  frauds,  need  not  be 
contained  in  the  document;  Borland  v.  Coote,  10  B.  C.  493;  Calori  v.  Andrews, 
12  B.  C.  236;  Lewis  v.  Hughes,  13  B.  C.  228, — on  the  sufficiency  of  a  memorandum 
to  satisfy  the  statute;  McClung  v.  McCracken,  3  Ont.  Rep.  596,  on  the  sufficiency 
of  written  memorandum  consisting  of  two  parts,  to  satisfy  the  statute;  Bailey 
V.  Dawson,  25  Ont.  L.  Rep.  387,  holding  that  particulars  required  to  make 
complete  memorandum  of  agreement  to  sell  land,  need  not  all  be  contained  in 
one  document;  .Jarrett  v.  Hunter,  L.  R.  34  Ch.  Div.  182,  56  L.  J.  Ch.  N.  S.  141, 
55  L.  T.  N.  S.  727,  35  Week.  Rep.  132,  51  J.  P.  165,  on  the  sufficiency  of  a 
memorandum  to  satisfy  the  statute  of  frauds. 

Cited  in  note  in  6  Eng.  Rul.  Cas.  249,  on  requisites  of  memorandum  required 
by  statute  of  frauds. 

Cited  in  Thornton,  Oil  &  Gas,  2nd  edition,  343,  345,  on  sufficiency  of  writing 
in  contract  for  lease  to  satisfy  statute. 

The  decision  of  the  Court  of  Appeal  was  cited  in  McClung  v.  McCracken, 
2  Ont.  Rep.  609,  holding  that  letter  and  reply  stating  "If  you  will  assume  my 
mortgage,  and  pay  me  in  cash  $3,750,  I  will  assume  your  mortgage  of  $5,000 
on  leasehold,"  to  which  reply  was  made,  "Your  offer  for  exchange  property  is 
accepted  on  your  terms,"  were  not  sufficient  to  constitute  contract  imder 
statute. 
—  Sufficient  designation  of  parties  or  subject  matter. 

Cited  in  Rogers  v.  Hewer,  1  D.  L.  R.  747,  holding  that  receipt  signed  by 
real  estate  agent,  which  contained  stipulation  that  sale  was  "subject  to  con- 
firmation by  owner,"  such  reference  is  sufficient  "to  describe  joint  owners 
as  vendors  to  satisfy  statute  of  frauds:  Conley  v.  Paterson,  2  D.  L.  R.  94, 
holding  that  contract  for  sale  of  land  which  is  signed  by  person  "as  agents 
for  owner,"  sufficiently  satisfies  statute  of  frauds  in  that  regard;  McCarthy 
V.  Cooper,  12  Ont.  App.  Rep.  284,  on  the  sufficiency  of  a  writing  to  satisfy  the 
statute  as  to  naming  the  parties;  Mcintosh  v.  Moynihan,  18  Ont.  App.  Rep. 
237,  holding  that  a  letter  addressed  to  one  but  unsigned  and  in  no  way  showing 
the  purchaser's  name  nor  identifying  him  is  insufficient;  Clergue  v.  Preston, 
8  Ont.  L.  Rep.  84,  holding  tliat  the  statement,  a  client  of  ours  who  owns  an 
undivided  two  thirds  interest  in  two  certain  lots,  is  a  sufficient  designation  of 
the  name  to  satisfy  the  statute;  White  v.  Tomalin,  19  Ont.  Rep.  513,  holding 
that  where  the  agreement  did  not  designate  the  person  to  whom  it  was  supposed 
to  be  made  nor  could  be  ascertained  from  it,  the  memorandum  was  not 
sufficient  under  the  statute;  Bland  v.  Eaton,  6  Ont.  App.  Rep.  73,  on  the 
sufficiency  of  a  memorandum  as  to  the  designation  of  the  subject  matter;  May- 
bury  V.  O'Brien.  25  Ont.  L.  Rep.  229,  holding  that  memorandum  in  writing 
may  be  sufficient  to  satisfy  statute  of  frauds,  although  it  does  not  disclose  name 
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of  vendor,  if  it  did  disclose  name  of  agent  who  has  authority  to  bind  him ; 
Shardlow  v.  Cotterell,  L.  R.  18  Ch.  Div.  280,  holding  that  where  the  property 
was  described  on  the  poster,  advertising  the  auction,  but  not  in  the  receipt,  the 
two  could  not  be  read  together  to  form  a  memorandum  under  the  statute 
of  frauds,  where  they  did  not  refer  to  each  other. 

Cited  in  1  Mechem  Sales,  362,  on  sufficiency  of  description  in  note  or 
memorandum. 

The  decision  of  the  Court  of  Appeals  was  cited  in  McGovern  v.  Hern,  153 
Mass.  308,  10  L.R.A.  815,  25  Am.  St.  Rep.  632,  26  N.  E.  861,  holding  that 
a  memorandum  of  sale,  signed  by  the  purchaser  at  an  auction  of  real  estate, 
which  refers  to  the  seller,  but  does  not  name  him  is  not  sufficient;  Wilmot 
V.  Stalker,  2  Ont.  Rep.  78,  holding  that  word  "vendor"  is  not  sufficient  description 
of  party  selling  to  satisfy  statute  of  frauds. 

Admissibility  of  parol  evidence  to  aid   insiiincient  nieniorandum  of  sale 
of  land. 

Cited  in  Doherty  v.  Hill,  144  Mass.  465,  11  N.  E.  581,  holding  that  in  an 
action  for  breach  of  agreement  to  sell  land,  in  which  answer  sets  up  statute  of 
frauds,  draft  of  deed  of  land  is  admissible,  in  connection  with  evidence  that 
it  was  offered  to  defendant  for  execution,  to  show  breach,  but  not  to  aid 
memorandum  of  sale  previously  executed,  which  was  insufficient;  Morgan  v. 
Jolmson,  4  D.  L.  R.  643,  holding  that  it  is  competent  to  show  that  one  or 
both  contracting  parties  were  agents  for  other  persons,  and  acted  as  such  agents, 
in  making  contract. 
Reference  to  all  the  correspondence  in  establishing  a  contract  by  letters. 

Cited  in  Abell  v.  Anderson,  2  N.  B.  Eq.  Rep.  136,  on  the  reference  to  all  of  the 
correspondence  in  establishing  a  contract  by  letters. 
Waiver  of  conditions  of  a  contract. 

Cited  in  Tomlinson  v.  IMorris,  12  Ont.  Rep.  311,  on  the  waiver  of  the  conditions 
of  a   contract. 

Meaning  of  the  word,  proprietor. 

Cited  in  Conway  v.  Canada  P.  R.  Co.  7  Ont.  Rep.  673,  on  the  meaning  of  the 
term  proprietor. 

0  E.  R.  C.  198,  RAFFLES  v.  WICHELHAUS,  2  Hurlst.  &  C.  906,  33  L.  J.  Exch. 
N.  S.  160. 

Necessity  of  an  agreement  of  the  minds  to  make  a  valid  contract. 

Cited  in  Strong  v.  Lane,  66  Minn.  94,  68  N.  W.  765,  holding  that  in  order  to 
constitute  a  binding  contract,  there  must  be  a  meeting  of  the  minds  upon  the 
terms  of  the  contract;  Baker  v.  Lyman,  38  U.  C.  Q.  B.  498;  Smith  v.  Hughes, 
L.  R.  6  Q.  B.  597,  40  L.  J.  Q.  B.  N.  S.  221,  25  L.  T.  N.  S.  329,  19  Week.  Rep. 
1059, — on  the  necessitj^  of  the  parties  agreeing  to  the  same  thing  in  order 
to  have  a  contract. 
—  Effect  of  misunderstanding. 

Cited  in  Burton,  B.  &  P.  Co.  v.  London  Street  R.  Co.  7  Ont.  L.  Rep.  717, 
holding  that  if  without  fault  of  either  party  a  misunderstanding  arose,  no 
contract  resulted;  Melady  v.  Jenkins  S.  S.  Co.  18  Ont.  L.  Rep.  251  (dissenting 
opinion)  ;  Riley  v.  Spotswood,  23  U.  C.  C.  P.  318, — on  the  effect  of  a  misun- 
derstanding as  to  the  terms  of  a  contract;  Van  Praagh  v.  Everidge  [1902]  2 
Ch.  206,  71  L.  J.  Ch.  N.  S.  598,  87  L.  T.  N.  S.  42,  18  Times  L.  R.  593,  liolding 
that  it  was  no  defense  to  an  action  for  specific  performance  that  through  the 
purchaser's  negligent  mistake,  he  purchased  a  lot  of  land  different  from  tbe 
one  he  intended  to  purchase. 
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Cited  in  note  in  6  Eng.  Rul.  Cas.  224,  228,  on  effect  of  misunder.standing  of 
parties  as  to  subject  matter  of  contract. 

Cited  in  1  Mechem,  Sales,  256;  Benjamin,  Sale?,  5th  ed.  101, — on  effect  of 
mistake  as  to  identity  of  property  contracted  for;  1  Page,  Contr.  127,  on 
mistake  as  to  identity  of  subject  matter  or  consideration  of  contract;  Hollings- 
worth,  Contr.  154,  on  effect  and  validity  of  contract  of  mistake  as  to  the  subject 
matter;  2  Mechem,  Sales,  700,  703,  on  avoidance  of  contract  for  buyer's  mistake 
as  to  quality  where  seller  was  ignorant  of  such  mistakie;  Benjamin  Sales,  5th 
ed.  104,  on  effect  of  mistake  as  to  price  of  property  purchased. 

Distinguished  in  Hanley  v.  Canadian  Packing  Co.  21  Ont.  App.  Rep.  119, 
holding  that  where  there  was  a  mistake  as  to  the  meaning  of  trade  term, 
if  the  party  acted  upon  it  in  a  way  consistent  with  its  accepted  meaning, 
the  other  party  was  bound. 

—  Parol  evidence  to  show  construction  placed  on  it  by  the  parties. 
Cited  in  Inman  Mfg.  Co.  v.  American  Cereal  Co.  133  Iowa,  71,  8  L.R.A.(N.S.) 

1140,  110  N.  W.  287,  12  Ann.  Cas.  387,  on  the  introduction  of  parol  evidence 
as  to  the  proper  construction  of  a  contract  where  its  meaning  is  not  clear. 
Mistake  of  proper  names. 

Cited  in  Hanson  v.  Globe  Newspaper  Co.  159  Mass.  293,  20  L.R.A.  856,  34 
N.  E.  462  (dissenting  opinion),  on  distinction  or  identity  of  persons  or  things 
bearing  identical  names. 

6  E.  R.  C.  202,  THOROUGHGOOD'S  CASE,  2  Coke,  9a. 

Validity  of  instrument  executed  by  an   illiterate  person   without  having 
same  read  to  them. 

Cited  in  Smentek  v.  Cornhauser,  17  111.  App.  266;  Owings's  Case,  1  Bland, 
Ch.  370,  17  Am.  Dec.  311;  White  v.  Graves,  107  Mass.  325,  9  Am.  Rep.  38,— 
on  the  validity  of  a  deed  executed  by  an  illiterate  person  without  having 
same  read  to  him;  Clifton  v.  Murray,  7  Ga.  564,  50  Am.  Dec.  411;  Hemphill 
V.  Hempliill,  13  N.  C.  291,  (2  Dev.  L.)  21  Am.  Dec.  331,— on  the  necessity  of 
reading  a  will  to  a  blind  illiterate  testator;  Letourneau  v.  Carbonneau,  35 
Can.  S.  C.  110,  holding  that  illiterate  person  signing  mortgage  which  was 
not  read  over  to  him  on  request  may  have  same  set  aside  where  he  was  misled: 
Owens  v.  Thomas,  6  U.  C.  C.  P.  383,  holding  that  it  was  not  a  sufficient  exe- 
cution of  a  chattel  mortgage,  where  an  illiterate  Indian  was  induced  to  sign 
it,  though  it  was  not  read  to  him  after  he  requested  it;  Doe  ex  dem.  Chiverie 
V.  Knight,  1  Has.  &  W.  (Pr.  Edw.  Isl.)  448,  on  the  right  of  an  illiterate  person 
to  have  a  deed  read  to  him,  and  his  duty  to  have  it  read;  National  Provincial 
Bank  v.  Jackson,  L.  R.  33  Ch.  Div.  1,  55  L.  T.  N.  S.  458,  34  Week.  Rep.  597, 
holding  that  where  two  sisters  signed  deeds  which  they  knew  in  some  way 
related  to  their  property,  but  did  not  read  nor  ask  to  have  them  read,  the 
deeds  were  not  void  but  voidable  except  as  against  a  purchaser  for  value  without 
notice. 

Distinguished  in  Dorslieimer  v.  Rorback,  23  N.  J.  Eq.  46,  holding  that  where 
a  party  who  can  not  read  is  sought  to  be  bound  by  a  writing  under  seal,  it 
must  appear  that  'he  had  it  read  to  him  or  he  knew  its  contents. 

—  Effect  of  mistake,  fraud,  or  the  like. 

Cited  in  Leach  v.  Nichols,  55  111.  273,  holding  that  exercise  of  due  care 
and  diligence  and  attention  on  part  of  signer  of  negotiable  paper,  is  necessary 
element  in  his  defense  that  execution  of  instrument  was  obtained  by  fraud  Avlien 
such    defense    is    set    up    against    innocent    assignee    before    maturity ;    Eldorado 
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Jewelry  Co.  v.  Darnell,  135  Iowa,  555,  124  Am.  St.  Eep.  309,  113  N.  W.  344. 
holding  that  order  for  purchase  of  goods,  which  by  reason  of  defective  eyesight 
purchaser  is  unable  to  read,  but  without  negligence  signs  under  belief  that  same 
is  contract  to  receive  goods  to  sell  on  commission,  is  void;  O'Donnell  v.  Clinton, 
145  Mass.  461,  14  N.  E.  747,  holding  that  where  an  old  illiterate  man  signed 
a  receipt  in  full  for  all  claims,  which  he  declared  to  be  a  receipt  for  the 
land  alone,  the  receipt  was  invalid  as  a  receipt  in  full;  Strong  v.  Lane,  66 
Minn.  94,  68  N.  W.  765,  holding  that  where  party  signs  paper  supposing  it 
to  be  of  different  nature,  without  negligence  upon  his  part,  no  valid  contract 
results  as  minds  of  parties  have  not  met;  Schviylkill  County  v.  Copley,  28  Phila. 
Leg.  Int.  ISO,  3  Legal  Gaz.  59,  holding  that  where  an  illiterate  person  was 
induced  to  sign  a  bond  as  surety  upon  the  representation  that  it  was  a  petition, 
such  bond  was  void  although  the  obligee  had  no  notice  of  the  fraud;  Herchmer 
v.  Elliott,  14  Ont.  Rep.  714,  holding  that  where  a  person  was  induced  to  sign 
an  assignment  of  a  mortgage  upon  a  misrepresentation  that  it  was  an  extension 
of  time  which  was  granted,  the  assignment  was  void  even  as  to  bona  fide  holders: 
Burrows  v.  Leavens,  29  Grant,  Ch.  U.  C.  475,  holding  that  where  a  married 
woman,  who  was  illiterate,  was  induced  to  join  her  husband  in  a  mortgage 
Avhich  made  them  jointly  liable,  the  mortgage  was  invalid  as  against  her. 

Cited  in  notes  in -36  L.R.A.  (N.S.)  538,  542,  on  right,  as  against  subsequent 
bona  fide  purchaser,  to  avoid  deed  because  of  deception  as  to  contents  or  char- 
acter of  paper  signed;  13  Eng.  Rul.  Cas.  489;  on  effect  of  insurance  slip,  where 
policy  varies  therefrom  by  mistake;  6  E.  R.  C.  228,  on  effect  of  fraud  inducing 
execution  of  contract. 

Cited  in  1  Mechem,  Sales,  249,  on  effect  on  contract  of  sale  of  mistake  as  to 
nature  of  transaction:   Benjamin,  Sales,  5th  ed.  100,  on  effect  of  executing  docu- 
ment different  from  kind  contemplated;  1  Devlin,  Deeds,  3d  ed.  322,  on  necessity 
of  reading  deed. 
—  By  one  who  could  read. 

Cited  in  Wheeler  &  W.  Mfg.  Co.  v.  Long,  8  111.  App.  463;  Gourley  v.  West 
Chicago  Street  R.  Co.  96  111.  App.  68, — holding  that  where  a  person  signed  an 
instrument  which  he  did  not  read,  though  he  could  have  done  so,  and  it  was 
different  from  what  he  supposed  it  to  be,  though  it  was  not  misrepresented  to  him, 
lie  was  bound  by  it:  Hazard  v.  Griswold,  21  Fed.  178,  holding  same,  unless  another 
instrument  was  substituted  for  the  one  he  supposed  he  was  signing;  Nebeker  v. 
Cutsinger,  48  Ind.  430,  holding  that  where  one,  who  can  read  without  difliculty, 
signs  a  note  without  reading  it,  trusting  to  the  representations  of  another,  he  is 
l)ound,  as  to  an  innocent  holder. 

Distinguished  in  Merchants'  Bank   v.  Moffatt,  5  Ont.  Rep.   122,   holding  that 
wliere  tlie  party  was  well  educated,  and  signed  the  instrument  without  reading 
it  and  relj'ing  upon  misrepresentations  made  by  one  of  his  joint  obligors  more 
tlian  a  month  before,  he  was  bound  by  the  instrument. 
Validity  of  deed  procured  tliroxigh  fraudulent  representations. 

Cited  in  Strand  v.  Griffith,  38  C.  C.  A.  444,  97  Fed.  S.-)4,  on  the  validity  of  an 
instrument  procured  tlirough  fraudulent  representations;  Maxfield  v.  Schwartz, 
45  Minn.  150,  10  L.R.A.  606,  47  N.  W.  448,  liolding  that  where  a  party  was 
induced  to  sign  a  writing  on  the  representation  that  it  contained  their  agreement, 
and  it  did  not,  they  could  defend  against  its  enforcement,  though  they  lacked 
prudence  in  signing  it;  Smith  v.  Ryan,  191  N.  Y.  452,  19  L.R.A.(N.S.)  461,  123 
Am.  St.  Rep.  609,  84  N.  E.  402,  14  Ann.  Cas.  505,  on  tlie  right  to  have  a  deed 
declared  void  for  fraud  in  the  procurement  of  it;  Murray  v.  Jenkins,  28  Can. 
S.  C.  565,  holding  that  where  the  party  was  induced  to  autliorize  lier  agent  to 
aicept  an  offer   for  swamp  lands,   it  was  not  binding,    wliere  the  offer   included 
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certain  other  liigher  land;  Foster  v.  Alackinnon,  L.  R.  4  C.  P.  704,  38  L.  J. 
C.  P.  N.  S.  310,  20  L.  T.  K.  S.  887,  17  Week.  Rep.  1105,  liolding  that  if  a 
party  was  induced  to  indorse  a  bill  of  exchange  upon  a  representation  that 
lie  was  signing  a  guarantee,  he  was  not  bound  unless  he  was  negligent,  even  as 
against  a  bona  fide  holder  for  value. 

Distinguished  in  Fairbanks  v.  Snow,  145  Mass.  153,  1  Am.  St.  Rep.  446, 
13  N.  E.  596,  holding  that  a  note  executed  by  a  married  woman  under  threats 
of  violence  by  the  husband  was  good  in  the  hands  of  a  bona  fide  holder. 

6  E.  R.  C.  204,  COUTURIER  v.  HASTIE,  5  H.  L.  Gas.  673,  2  Jur.  N.  S.   1241, 
25  L.  J.  Exch.  N.  S.  253,  affirming  the  decision  of  the  Exchequer  Chamber, 
reported  in  9  Exch.  102,  which  reverses  the  decision  of  the  Court  of  Exchequer, 
reported  in  8  Exch.  40,  22  L.  J.  Exch.  N.  S.  97. 
Validity  of  contract  as  affected  by  nonexistence  of  subject  matter. 

Cited  in  Paine  v.  Pacific  Mut.  L.  Ins.  Co.  2  C.  C.  A.  459,  10  U.  S.  App.  256, 
51  Fed.  689,  holding  that  there  was  no  contract  of  insurance,  where  the  appli- 
cant died  before  the  application  was  received  and  accepted;  Jacksonville  M. 
P.  R.  &  Nav.  Co.  V.  Hooper,  160  U.  S.  514,  40  L.  ed.  515,  16  Sup.  Ct.  Rep.  379; 
Cutts  v.  Guild,  57  N.  Y.  229, — on  the  validity  of  a  contract  made  in  contempla- 
tion of  the  existence  of  the  subject-matter  at  the  time  of 'contract,  but  which 
in  fact  did  not  exist;  Gibson  v.  Pelkie,  37  Mich.  380;  Bates  v.  Smith,  83  jMich. 
347,  47  N.  W.  249, — holding  a  contract  of  no  effect  where  the  subject  matter 
was  not  in  existence  at  the  time  of  contract,  though  its  existence  was  contem- 
plated by  the. parties;  Riegel  v.  American  L.  Ins.  Co.  153  Pa.  134,  19  L.R.A. 
166,  25  Atl.  1070,  31  W.  N.  C.  533,  holding  that  a  contract  is  void  if  it  relates 
to  a  subject-matter  contemplated  by  the  parties  to  be  in  existence  at  the  time 
the  contract  was  made,  but  which  was  not;  McKenna  v.  McNamee,  14  Ont. 
App.  Rep.  339,  holding  that  where  the  subject-matter  of  a  contract  is  destroyed 
by  an  act  of  God  or  vis  major,  while  the  contract  is  still  executory,  the  parties 
are  relieved  therefrom. 

Cited  in  notes  in  62  L.R.A.  798,  on  efl'ect  of  contract  to  ship  goods  f.  o.  b.  or 
"to  arrive";  40  L.  ed.  (U.  S.)  517,  on  act  of  God  as  excuse  for  nonperformance 
of  obligation;  6  Eng.  Rul.  Cas.  611,  on  impossibility  as  excuse  for  nonper- 
foi'mance  of  contract;  22  E.  R.  C.  901,  on  right  to  rescind  or  reform  contract 
on  grotmd  of  mistake. 

Cited  in  1  Page,  Contr.  122,  on  mistake  as  to  existence  of  subject-matter  or 
consideration  of  contract. 

The  decision  of  the  Exchequer  Chamber  was  cited  in  Whitman  v.  Parker,  ]8 
N.  S.  155,  holding  that  partial  destruction  of  vessel  which  had  taken  place 
just  prior  to  sale,  did  not  constitute  such  total  failure  of  consideration  as  to 
form  defense  to  bill  given  for  purchase  price;  Peuchen  v.  Imperial  Bank,  20 
Ont.  Rep.  325,  on  the  failure  of  the  consideration  for  a  contract,  because  of 
the  nonexistence  of  the  subject  matter;  Joliffe  v.  Baker,  L.  R.  11  Q.  B.  Div. 
255,  52  L.  J.  Q.  B.  N.  S.  609,  48  L.  T.  N.  S.  966,  32  Week.  Rep.  59,  47  J.  P. 
678,  on  the  effect  of  a  contract,  where  the  subject  matter  is  not  in  existence  at 
the  time  of  contracting;  Griffith  v.  Brymer,  19  Times  L.  R.  434.  holding  that 
Avhere  the  parties  had  contracted  in  regard  to  the  letting  of  a  room  from  whicli 
to  view  a  procession,  not  knowing  that  the  procession  had  been  abandoned,  the 
party  could  recover  the  amount  paid  down  for  the  use  of  the  room. 
Contract  to  guarantee  the  debt  of  another,  under  the  statute  of  frauds. 

Cited  in  note  in  6  E.  R.  C.  296,  on  promise  of  a  del  credere  agent  as  original 
promise  and  not  within  statute  of  frauds. 
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Cited  in  1  Brandt,  Suretyship,  3d  ed.  174,  on  promise  of  del  credere  agent  as 
not  within  statute  of  frauds. 

The  decision  of  the  Court  of  Exchequer  .was  cited  in  Lewis  v.  Brelime,  33  Md. 
412,  3  Am.  Rep.  190,  holding  that  factor  acting  under  del  credere  commission  is 
liable  although  agreement  is  not  in  writing;  Suman  v.  Inman,  6  Mo.  App.  384, 
holding  that  promise  of  factor,  who  sells  under  del  credere  commission,  agreeing 
to  guarantee  sales,  rests  upon  consideration  of  his  duty,  growing  out  of  employ- 
ment, and  is  not  within  statute  of  frauds;  Fullam  v.  Adams,  37  Vt.  391,  to 
the  point  that  factor's  agreement  to  guarantee  sales,  is  not  within  statute  of 
frauds  and  need  not  be  in  writing;  Simpson  v.  Dolan,  16  Ont.  L.  Rep.  4.59,  on  a 
contract  to  guarantee  the  debt  of  another  as  being  in  writing  under  the  statute: 
Sutton  &  Co.  V.  Grey  [1894]  1  Q.  B.  285,  63  L.  J.  Q.  B.  N.  S.  633,  9  Reports,  106, 
69  L.  T.  N.  S.  673,  42  Week.  Rep.  195,  holding  that  where  the  parties  entered  into 
an  oral  agreement,  whereby  the  one  was  to  introduce  customers  to  the  other,  the 
latter  to  pay  the  former  one  half  of  the  commissions  earned,  and  the  former  to 
pay  one  half  the  losses  to  the  latter,  the  agreement  was  not  within  the  statute  of 
frauds. 
—  Del  credere  commission. 

The  decision  of  the  Court  of  Exchequer  was  cited  in  Osborne  v.  Baker,  34  Minn. 
307,  57  Am.  Rep.  55,  25  N.  W.  606,  holding  that  a  del  credere  commission  was 
an  original  obligation  and  not  within  the  statute  of  frauds;  Fleet  v.  Murton, 
L.  R.  7  Q.  B.  126,  41  L.  J.  Q.  B.  N.  S.  49,  26  L.  T.  N.  S.  181,  20  Week.  Rep. 
97;  Harburg  India  Rubber  Comb  Co.  v.  Martin  [1902]  1  K.  B.  778,  71  L.  J. 
K.  B.  N.  S.  529,  86  L.  T.  N.  S.  505,  50  Week.  Rep.  449,  IS  Times  L,  R.  428,— 
on  the  contract  of  a  del  credere  agent  as  being  within  the  statute  of  frauds. 
Powers  of  a  del  credere  agent  as  affected  by  usage  of  market. 

The  decision  of  the  Court  of  Exchequer  was  cited  in  Mollett  v.  Robinson,  L.  R. 
7  C.  P.  84,  on  the  powers  of  a  del  credere  agent  being  affected  by  the  usages  and 
customs  of  a  market. 

Effect  on  title  as  between  consignee  and  underwriter  of  a  transfer  of  bill 
of  lading. 

Cited  in  The  John  Bellamy,  L.  R.  3  Adm.  Eccl.  129,  39  L.  J.  Prob.  N.  S.  28. 
22  L.  T.  N.  S.  244,  on  the  title  to  goods  in  transit  being  affected  by  a  transfer 
of  the  bill  of  lading,  as  between  the  underwriter  and  the  transferee. 

Cited  in   Porter,   Bills  of  L.   307,  on  bill   of   lading   as   evidence   of   insurable 
interest  in  cargo  in  prize  courts  of  England. 
Risk  of  loss  of  goods  in  transit. 

Cited   in   Corby   v.   Williams,   7    Can.   S.   C.   470,   on   the   risk   of   loss   in   the 
shipment  of  goods  as  falling  upon  the  vendor  or  vendee. 
Effect  of  mutual  mistake  as  to  solvency  of  third  person. 

The  decision  of  the  Exchequer  Chamber  was  cited  in  Bicknall  v.  Waterman,  5  R. 
I.  43,  holding  tliat  agreement  to  take  note  of  third  person  for  certain  quantity 
of  cotton,  is  enforceable  although  at  time  such  third  person  was  insolvent,  neither 
party  being  aware  of  fact. 

6  E.  R.  C.  211,  CUNDY  v.  LINDSAY,  L.  R.  3  App.  Cas.  459,  14  Cox,  C.  C.  93,  47 
L.  J.  Q.  B.  N.  S.  481,  38  L.  T.  N.  S.  573,  26  Week.  Kep.  406,  aflirming  the 
decision  of  the  Court  of  Appeal,  reported  in  13  Cox,  C.  C.  583,  46  L.  J.  Q. 
B.  N.  S.  233,  36  L.  T.  N.  S.  345,  L.  R.  2  Q.  B.  Div.  96,  25  Week.  Rep.  417, 
which  reverses  the  decision  of  the  Court  of  Queen's  Bench,  reported  in  13 
Cox,  C.  C.  162,  45  L.  J.  Q.  B.  N.  S.  381,  34  L.  T.  N.  S.  314,  L.  R.  1  Q.  B. 
Div.  348,  24  Week.  Rep.  730. 
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Title  acquired  by  purchase  from  one  having  no  title. 

Cited  in  Parish  v.  Morey,  40  Mich.  417,  holding  that  a  purcliaaer  in  good  faith 
from  one  who  is  in  possession  of  the  chattels  withoiit  the  authority  or  consent  of 
the  owner,  acquires  no  title;  Loeflfel  v.  Pohlman,  47  Mo.  App.  574,  holding  that 
where  one  who  by  false  pretenses  is  induced  to  part  with  the  possession  of 
goods  without  intending  to  pass  title,  no  sale  or  transfer  of  title  is  afTected,  and 
he  can  give  no  title;  Hoopes  &  T.  Co.  v.  Ebel,  16  Pa.  Dist.  R.  271,  holding  that 
the  purchaser  from  one  having  no  title,  got  no  title,  even  tliough  he  be  a  bona  fide 
purchaser  for  value;  Collins  v.  Ralli,  20  Hun,  246,  holding  same  as  to  purchase 
from  a  thief;  Ray  v.  Wilson,  45  Can.  S.  C.  401,  to  the  point  that  note  given  to 
agent  to  be  used  for  special  purpose  upon  happening  of  specified  event,  is  void  in 
hands  of  purchaser  from  agent  prior  to  that  time;  Trueman  v.  Bain,  25  N.  B. 
298,  holding  that  a  purchaser  of  personal  property  acquired  no  better  title  than 
the  person  selling  it,  unless  the  principle  of  estoppel  interfered;  Grossman  v. 
Shears,  3  Ont.  App.  Rep.  583,  on  the  title  acquired  by  an  innocent  purchaser 
from  one  having  a  defective  title;  Towers  v.  Dominion  Iron  &  Metal  Co.  11  Ont. 
App.  Rep.   315,  on  the  title  acquired  by   purchase  from   one  who  had   no  title. 

Cited  in  note  in  16  Eng.  Rul.  Cas.  7,  on  original  owner's  right  to  stolen  goods 
as  against  purchaser. 

Cited  in  1  Mechem,  Sales,  147,  on  invalidity  to  convey  better  title  to  a  chattel 
than  seller  has  regardless  of  innocent  motives  or  of  valuable  consideration ;  2 
C'ooley,  Torts,  3d  ed.  867,  on  purchaser's  duty  to  ascertain  ownership  of  property 
bought;  Benjamin,  Sales,  5th  ed.  10,.  on  right  of  owner  only  to  sell  property; 
Benjamin,  Sales,  5th  ed.  30,  59,  on  validity  of  sale  of  goods  by  one  having  a 
voidable  title  thereto. 

Distinguished  in  Farmers'  &,  M.  Nat.  Bank  v.  Logan,  74  N.  Y.  568,  holding  that 
one  person  purchased  chattels  for  another,  advancing  the  money  therefore  they 
retained  title  until  reimbursed,  as  against  one  dealing  with  the  second  parties  in 
regard  to  the  goods. 
—  From  one  having  possession   fraudulently. 

Cited  in  Reid  v.  Shefl'y,  99  111.  App.  189,  holding  that  an  innocent  purchaser 
from  one  in  possession  by  means  of  fraud,  sufficient  to  render  the  sale  void 
acquires  no  title;  Alexander  v.  Swackhamer,  105  Ind.  81,  55  Am.  Rep.  180,  4 
N.  E.  433,  holding  that  an  innocent  purchaser  of  personal  property  from  a  fraudu- 
lent possessor  is  liable  to  the  owner  for  conversion ;  Ashton  v.  Allen,  70  N.  J.  L. 
117,  56  Atl.  165,  holding  that  a  purchaser  in  good  faith  from  one  in  possession 
of  property  through  fraud,  acquired  no  title;  Hamet  v.  Letcher,  37  Ohio  St.  356, 
41  Am.  Rep.  519,  holding  that  where  one  representing  himself  as  the  agent  of  a 
third  party,  and  procures  goods  upon  the  credit  of  sucli  third  party,  no  title  to 
the  goods  passes  to  him;  Jack  v.  Jack,  12  Ont.  App.  Rep.  476,  on  the  title  acquired 
by  an  innocent  third  party  from  one  who  has  procured  it  by  fraudulent  pre- 
tenses; Duggan  v.  London  &  C.  Loan  &  Agency  Co.  18  Ont.  App.  Rep.  305,  on 
the  title  acquired  by  purchase  from  a  factor  who  sells  in  fraud  of  his  principal; 
Bush  v.  Fry,  15  Ont.  Rep.  122,  as  to  whether  title  passed  by  reason  of  the  fraudu- 
lent pledging  of  a  piano  by  the  plaintiff's  agent;  Baillie's  Case  [1898]  1  Ch. 
110,  67  L.  J.  Ch.  N.  S.  81,  77  L.  T.  N.  S.  523,  46  Week.  Rep.  187,  holding  that 
where  the  party  supposed  that  he  was  dealing  with  one  companj'  and  in  fact 
was  dealing  with  another,  and  those  with  whom  he  was  dealing  knew  of  his  be- 
lief and  did  not  tell  him  different  but  encouraged  it,  the  contract  entered  into  was 
void  ab  initio;  Great  Western  R.  Co.  v.  London  &  County  Bkg.  Co.  [1901]  A.  C. 
414,  70  L.  J.  K.  B.  N.  S.  915,  50  Week.  Rep.  50,  S5  L.  T.  N.  S.  152,  17  Times  L.  R. 
700,  6  Com.  Cas.  275,  holding  that  the  bank  acquired  no  title  to  a  cheque  marked 
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noii-negotiable,  from  a  person  who  had  fraudulently  acquired  possession  of  it,  and 
as  he  was  not  a  customer  of  the  bank,  they  were  not  protected  by  the  negotiable 
instrument  law. 

Cited  in  note  in  2  Eng.  Rul.  Cas.  433,  on  title  of  purchaser  from  one  obtaining 
property  from  owner  by  fraud. 

Cited  in  1  Mechem,  Sales,  148,  on  possession  alone  as  insufficient  evidence  of 
title  to  chattels;  i  Mechem,  Sales,  144,  on  validity  of  sale  by  person  who  ob- 
tained goods  by  trick  without  a  sale. 

Distinguished  in  Troop  v.  Everett,  32  N.  B.  147,  holding  that  representations 
were  not  such  as  to  prevent  the  passing  of  title  to  the  property  to  bona  fide 
purchasers  from  the  one  making  the  representations;  Ex  parte  Barnett,  L.  R. 
3  Ch.  Div.  123,  4.5  L.  J.  Bankr.  N.  S.  120,  34  L.  T.  N.  S.  664,  24  Week.  Rep.  904, 
holding  that  where  a  bankrupt  engaged  in  trade  before  his  discharge  in  bank- 
ruptcy, and  ordered  goods,  which  were  sent  by  the  wholesale  house,  believing  thev 
were  dealing  with  another  firm,  the  insolvent  got  no  title  which  his  trustee  could 
claim. 

—  By  sale   in   market  overt. 

Cited  in  Moyce  v.  Newington,  L.  R.  4  Q.  B.  Div.  32,  48  L.  J.  Q.  B.  N.  S.  12.5, 
39  L.  T.  N.  S.  535,  27  Week.  Rep.  319,  holding  that  where  a  party  obtained  pos- 
session of  some  sheep  through  fraudulent  representations,  and  sold  them  to 
another  the  latter  got  good  title  to  them  as  against  the  real  owner,  if  he  did  not 
have  knowledge  of  the  fraud;  Bentley  v.  Vilmont,  L.  R.  12  App.  Cas.  471,  57  L. 
J.  Q.  B.  N.  S.  18,  57  L.  T.  N.  S.  854,  36  Week.  Rep.  481  (afiirming  L.  R.  18  Q.  B. 
Div.  322),  holding  that  where  parties  obtained  a  voluntary  contract  of  sale  of 
goods  by  fraudulent  representations,  and  sold  them  in  market  overt,  the  owner 
could  recover  them  from  the  innocent  purchasers,  after  a  conviction  of  the 
former  for  fraud  in  obtaining  the  goods;  Henderson  &  Co.  v.  Williams  [1895] 
1  Q.  B.  521,  64  L.  J.  Q.  B.  N.  S.  308,  72  L.  T.  N.  S.  98,  43  Week.  Rep.  274,  11  Eng. 
Rul.  Cas.  105,  on  the  sale  in  market  overt  by  one  having  no  title  as  giving  vendee 
a  good  title  as  against  true  owner. 

—  Implied   warranty   of  title. 

Cited  in  Turriff  v.  McHugh,  1  Terr.  L.  Rep.  186,  holding  that  where  there  is 
a  known  defect  in  the  vendor's  title,  there  is  no  implied  warranty  of  title  to  the 
vendee. 
What  constitutes   conversion. 

Cited  in  Harlan  v.  Brown,  4  Ind.  App.  319,  30  N.  E.  928,  holding  that  where 
a  party  obtained  a  promissory  note  from  one  who  was  intoxicated,  and  trans- 
ferred it  to  a  third,  the  latter  in  dealing  with  it  was  guilty  of  conversion ;  Moore 
V.  Hill,  38  Fed.  330  (dissenting  opinion)  ;  Troop  v.  Everett,  32  N.  B.  147,— on 
what  constitutes  conversion. 

The  decision  of  the  Court  of  Appeal  was  cited  in  M'Dougall  v.  Peterson.  40 
U.  C.  Q.  B.  95,  holding  that  by  retaining  two  promissory  notes  which  came  into 
his  possession  as  clerk  of  the  peace,  the  defendant  did  not  convert  them  where  he 
thought  that  it  was  his  duty  to  retain  them;  Driflill  v.  M'Fall,  41  U.  C.  Q.  B. 
313,  on  what  constitutes  conversion. 

Right  of  one  selling  or  contracting  to  know  with  whom  he  is  dealing. 

Cited  in  Roof  v.  Morrison,  ;J7  111.  App.  372,  holding  that  where  one  attempts  to 
make  himself  the  purcliaser  against  the  will  and  understanding  of  the  seller,  title 
does  not  pass;  Brighton  Packing  Co.  v.  Butchers'  Slaughtering  &  Melting  Asso. 
211  Mass.  398,  97  N.  E.  780,  liolding  that  agreement  made  with  corporation, 
party  believing  and  having  reason  to  believe  that  agreement  was  being  made  with 
Notes  on  E.  R.  C— 40. 
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another  corporation  of  same  name,  is  void  as  minds  of  parties  never  met;  Fifer 
V.  Clearfield  &  C.  Coal  &  Coke  Co.  103  Md.  1,  62  Atl.  1122,  holding  that  where  the 
defendant  was  mistaken  as  to  the  identity  of  the  person  with  whom  it  was  deal- 
ing, it  could  repudiate  its  agreement;  Consumers  Ice  Co.  v.  E.  Webster  Son  & 
Co.  79  App.  Div.  350,  79  N.  Y.  Supp.  385,  on  the  right  of  the  vendor  to  know 
with  whom  he  is  dealing  in  an  executory  contract  for  sale  of  chattels;  Mercantile 
Xat.  Bank  v.  Silverman,  148  App.  Div.  1,  132  N.  Y.  Supp.  1017,  to  the  point  that 
no  title  passes  on  sale  of  goods  by  correspondence  to  one  impersonating  another 
on  whose  credit  vendor  intends  to  sell;  Smith  v.  Commercial  Bkg.  Co.  11  C.  L.  R. 
(Austr.)  667,  holding  that  promise  to  accejjt  draft  can  only  be  enforced  where  bank 
making  it  was  not  mistaken  as  to  identity  of  person  to  Avhom  promise  was 
made;  Laidlaw  v.  Vaughan-Rhys,  44  Can.  S.  C.  458,  21  Ann.  Cas.  948,  to  the  point 
that  where  purchaser  of  chattels  procures  delivery  by  fraud,  in  deceiving  owner 
as  to  purchaser's  identity,  no  title  passes. 

Cited  in  note  in  13  L.R.A.  (N.S.)  415,  416,  on  seller's  mistake  as  to  identity  of 
vendee  as  affecting  passing  of  title. 

Cited  in  1  Mechem,  Sales,  254,  on  invalidity  of  sale  to  assumed  agent  who  has 
no  authority  to  purchase;  Benjamin,  Sales,  5th  ed.  98,  on  title  passing  where  offer 
or  acceptance  is  addressed  to  one  present  in  person  although  a  mistake  as  to  his 
identity  is  made;  Hollingsworth,  Contr.  151,  on  effect  of  mistake  as  to  person 
of  other  party  to  contract  on  its  validity;  Benjamin,  Sales,  5th  ed.  93,  on  pass- 
ing of  title  to  goods  sent  to  one  ordering  in  name  of  another  person;  Benjamin, 
Sales,  5th  ed.  92,  on  personal  commimication  of  acceptance  of  offer;  1  Page, 
Contr.  125,  on  mistake  as  to  identity  of  adverse  party;  1  Page,  Contr.  Ill,  on 
misrepresentations  as  to  identity  of  adverse  party  fraud  as  to  an  essential  ele- 
ment of  a  contract. 
Wliich  of  two  innocent  persons  must  suffer. 

Cited  in  Babcock  v.  Lawson,  L,  R,  4  Q.  B.  Div.  394,  48  L.  J.  Q.  B.  N.  S.  524, 
27  Week.  Rep.  886,  holding  that  where  of  two  innocent  persons  one  must  suffer, 
the  one  who  has  made  the  injury  possible  should  be  the  one;  Farquharson  Bros. 
&  Co.  V.  King  &  Co.  [1902]  A.  C.  325,  71  L.  J.  K.  B.  N.  S.  667,  51  Week.  Rep. 
94,  86  L.  T.  N.  S.  810,  18  Times  L.  R.  665,  as  to  which  of  two  innocent  persons 
should  suffer. 

The  decision  of  The  Court  of  Queen's  Bench  was  cited  in  Samuel  v.  Cheney, 
135  Mass.  278,  46  Am.  Rep.  467,  on  question  whether  title  to  goods  passes  to  per- 
son who  represents  himself  as  another,  so  that  bona  fide  purchaser  could  hold 
them  against  owner. 
Mutual  assent  in  contract  of  sale. 

Cited  in  Woods  v.  Ayres,  39  Mich.  345,  33  Am.  Rep.  396,  on  the  necessity  of 
consent  of  the  party  to  constitute  contract  of  sale. 
Rights  of  owner  in  property,  stolen  or  fraudulently  obtained. 

Cited  in  Benjamin,  Sales,  5th  ed.  21,  on  restoration  of  stolen  property  to 
owner  where  his  title  has  never  been  divested;  Benjamin,  Sales,  5th  ed.  22,  on 
revesting  of  property  in  owner  on  conviction  of  offender;  Benjamin,  Sales,  5th 
ed.  458,  on  effect  of  fraud  on  seller  in  passing  of  property;  Benjamin,  Sales,  5th 
ed.  462,  463,  on  fraud  of  purchaser  nullifying  seller's  assent  to  contract. 
Rescission  or  reformation   of  contract. 

Cited  in  note  in  22  E.  R.  C.  866,  901,  on  right  to  rescind  or  reform  contract  on 
ground  of  mistake. 
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6  E.  R.  C.  231,  WAIN  v.  WARLTERS,  5  East,  10,  7  Pvoviscd  Rfp.  045,  1  Smitli, 

299. 
Sufficiency  of  inenioraiidum  to  satisfy  statute  of  frauds. 

Cited  in  Grafton  v.  Cummings,  99  U.  S.  100,  25  L.  ed.  366,  holding  that  where 
memorandum  is  signed  b}^  one  party  only,  the  other  party  must  be  sufficiently 
described  to  be  identified  without  parol  evidence;  Davis  v.  Shields,  26  Wend.  341; 
James  v.  Patten,  6  N.  Y.  9,  55  Am.  Dec.  376, — holding  that  memorandum  under 
statute  of  frauds  must  be  signed  at  the  end  thereof  where  statute  requires  it  to- 
be  "subscribed;"  Turner  v.  Lorillard  Co.  100  Ga.  045,  02  Am.  St.  Rep.  345,  28^ 
S.  E.  383,  holding  that  memorandum  of  the  purchase  of  goods  for  "fifty  dollars- 
or  more"  must  designate  the  price  where  it  appears  that  the  parties  intended  to- 
contract  specifically  as  to  price;  Fall  v.  Hazelrigg,  45  Ind.  576,  15  Am.  Rep.  278,. 
holding  that  the  fifth  section  of  the  statute  applies  only  to  contracts  which  do 
not  by  their  terms  admit  of  performance  within  a  year;  Getchell  v.  Jewett,  4  Me. 
350,  on  mutuality  as  not  being  necessary,  it  bei;ig  sufficient  if  signed  by  the  party 
to  be  changed;  McWilliams  v.  Lawless,  15  Neb.  131,  17  N.  W.  349,  holding  that 
where  agent  is  authorized  to  make  land  contracts  in  his  own  name,  memorandum 
signed  in  name  of  such  agent  by  one  duly  authorized  is  sufficient. 

Cited  in  note  in  25  E.  R.  C.  463,  on  sufficiency  of  memorandum  to  satisfy 
statute  of  frauds. 

Cited  in  Benjamin,  Sales,  5th  ed.  247,  on  what  note  or  memorandum  reqirired 
by  statute  of  frauds  must  contain. 

Distinguished  in  Bank  of  British  North  America  v.  Simpson,  24  U.  C.  C.  P. 
354,  holding  that  agreement  containing  names  of  the  parties,  the  subject  matter, 
the  jjromise  and  consideration  is  binding  on  the  party  signing  it  though  not 
signed  by  the  other  party. 

—  Meaning   of    "agreement"    or   promise. 

Cited  in  Emery  v.  Smith,  46  N.  H.  151,  holding  tliat  "agreement"  includes  what 
is  to  be  done  by  both  contracting  parties;  Jones  v.  Watkins,  1  Stew.  (Ala.)  81, 
on  agreement  as  including  both  promise  and  consideration ;  Marcy  v.  Marcy, 
9  Aliens,  8;  Broadwell  v.  Getman,  2  Denio,  87;  Andrews  v.  Pontue,  24  Wend. 
285 ;  Cunnard  v.  Plummer,  4  N.  B.  418, — on  "agreement"  in  statute  as  meaning: 
a  mutual  contract  upon  consideration,  between  two  or  more  parties;  Greenliam  v. 
Watt,  25  U.  C.  Q.  B.  365,  on  meaning  of  "agreement"  in  statute  of  frauds. 

—  Sufficiency    of    memorandum    of    promise-  to    answer    for    the    debt    o£ 

anotlier. 

Cited  in  Hodgkins  v.  Bond,  1  N.  H.  284;  Emerick  v.  Sanders,  1  Wis.  77, — 
holding  that  promise  must  be  in  writing  and  based  upon  a  good  consideration ; 
-Johnson  v.  Brooks,  14  Jones  &  S.  13,  holding  that  agent  using  his  own  name  iw 
written  contract  to  purchase  stock,  is  bound  to  deliver  to  principal,  and  stat- 
ute of  frauds  does  not  avoid  transaction ;  Saunders  v.  Bank  of  Mecklenburg, 
112  Va.  443,  71  S.  E.  714,  Ann,  Cas.  1913B,  982,  holding  that  negotiable  note,, 
made  by  third  peison  and  given  to  creditor  as  payment  of  del)t  due  by  another 
is  sufficient  compliance  with  statute  of  frauds. 

Disapproved  in  Griffin  &  Co.  v.  Rembert,  2  S.  C.  410,  holding  that  the  name 
of  the  party  to  whom_  promise  is  given  need  not  appear  in  the  memorandum. 

—  For  sale  of  land. 

Cited  in  Sherburne  v.  Shaw,  1  N.  H.  157,  8  Am.  Dec.  47,  h(  Iding  that  mem- 
orandum of  contract  for  the  sale  of  land  must  sliow  who  are  the  parties  there- 
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to;  Wright  v.  Weeks,  25  N.  Y.  153,  holding  contract  for  sale  of  land  void  where 

the  terms  were  not  specified  in  the  writing. 

—  IC.xpression   of   consideration    in   writing    itself. 

Referred  to  as  leading  case  in  Manrow  v.  Durliara,  3  Hill,  584  (dissenting 
opinion),  on  necessity  tiiat  consideration  appear  in  writing. 

Cited  in  Watson  v.  Dunlap,  2  Cranch,  C.  C.  14,  Fed.  Cas.  No.  17,282,  on 
necessity  of  consideration  where  promise  is  in  writing;  Rigby  v.  Norwood,  34 
Ala.  129;  Henderson  v.  Johnson,  6  Ga.  390;  Hargroves  v.  Cooke,  15  Ga.  321; 
Taylor  v.  Pratt,  3  Wis.  674;  Evans  v.  Robinson,  16  U.  C.  Q.  B.  169,— holding 
that  the  writing  must  show  the  consideration  as  well  as  the  promise  itself; 
Harwood  v.  Johnson,  20  111.  367;  Justice  v.  Lang,  42  N.  Y.  493,  1  Am.  Rep.  576; 
Lecat  V.  Tavel,  3  M^Cord.  L.  158;  How  v.  Kemball,  2  McLean,  103,  Fed.  Cas. 
No.  6.748;  Tufts  v.  Tufts,  3  W^oodb.  &  M.  456,  Fed.  Cas.  No.  14,233;  Lerow  v. 
Clark,  9  U.  C.  Q.  B.  219, — on  same  point;  Perrin  v.  Bingham,  12  U.  C.  C.  P.  206, 
holding  same  and  that  consideration  cannot  be  supplied  by  parol;  Bennett  v. 
Pratt,  4  Denio,  275;  Packer  v.  Willson,  15  Wend.  343, — holding  that  the  consid- 
eration must  be  expressed  in  terms  under  statute  so  providing  and  cannot  be 
implied;  Emerson  v.  C.  Aultman  &  Co.  69  Md.  125,  14  Atl.  671;  Douglass  v.  How- 
land,  24  Wend.  35 ;  Osborne  v.  Baker,  34  Minn.  307,  57  Am.  Rep.  55,  25  N.  W.  606, 
— holding  that  "for  value  received"  sufficiently  expresses  the  consideration ;  Neel- 
son  y.  Sanborne,  2  N.  H.  413,  9  Am.  Dec.  108,  holding  that  forbearance  to  sue  im- 
plied from  the  terms  of  a  guaranty  of  payment  of  a  note  is  sufficient  as  considera- 
tion; Schneider  v.  Turner,  27  111.  App.  220,  holding  that  word  "agree"  in  contract 
imports  consideration,  and  it  is  competent  to  show  by  parol  evidence  want  of  con- 
sideration; Childs  v.  Barnum,  11  Barb.  14.  holding  writing  under  seal  expressing 
the  consideration  as  '"one  dollar"  sufficient  though  the  dollar  was  not,  in  fact,  paid ; 
Rogers  v.  Kneeland,  10  Wend.  218,  holding  that  consideration  implied  or  in- 
ferred from  terms  of  instrument  is  as  effectual  as  if  expressly  appearing  on 
its  face;  Union  Bank  v.  Coster,  1  Sandf.  563,  holding  letter  of  credit  and  guar- 
anty sufficient  where  a  valid  consideraticm  can  h^  gatliered  from  the  M'hole 
writing;  Simons  v.  Steele,  36  NT.  H.  73,  holding  it  sufficient  if  consideration  can 
be  implied  from  the  writing;  O'Bannon  v.  Chumasero,  3  Mont.  419;  Laing  v. 
Lee,  20  N.  J.  L.  337;  Rogers  v.  Kneeland,  13  Wend.  114  (affirming  10  Wend. 
218), — holding  writing  sufficient  where  the  consideration  must  be  necessarily 
implied  from  its  terms ;  Brumm  v.  Gilbert,  27  Misc.  421,  59  N.  Y.  Supp.  237 ; 
Staats  V.  Hewlett,  4  Denio,  559;  D'Wolf  v.  Rabaud,  1  Pet.  476,  7  L.  ed.  227,— 
holding  that  consideration  must  appear  either  in  express  terms  or  by  necessary 
implication;  Taylor  v.  Fleckenstein,  30  Fed.  99,  holding  same,  but  that  the 
discharge  of  a  person  from  arrest  in  a  civil  action  is  sufficient  consideration ; 
Neville  v.  Joseph,  1  N.  B.  345,  holding  that  the  writing  must  express  the  con- 
sideration, but  that  forbearance  to  sue  is  sufficient;  Hall  v.  Farmer,  5  Denio, 
484,  holding  that  guaranty  of  payment  endorsed  on  a  promissory  note  must 
express  the  consideration  on  which  it  is  made;  Lines  v.  Smith,  4  Fla.  47,  hold- 
ing that  the  debt  of  another  is  sufficient  consideration  for  a  promise  to  pay 
which  contains  the  words  "value  received"  as  expressing  the  consideration ; 
Brown  v.  Curtiss,  2  N.  Y.  225;  Durham  v.  Manrow,  2  N.  Y.  533  (dissenting 
opinion), — on  necessity  of  expressing  the  consideration  in  guaranteeing  the  pay- 
ment of  a  note;  Phillips  v.  Adams,  70  Ala.  373;  Underwood  v.  Campbell,  14  N. 
H.  393;  Chellis  v.  Grimes,  72  N.  H.  337,  36  Atl.  742;  Sears  v.  Brink,  3  Johns. 
210,  3  Am.  Dec.  475, — holding  that  memorandum  of  contract  for  the  sale  of  land 
must  express  the  consideration;    Adams  v.  ^I'Millan,  7   Port.    (Ala.)    73;    Soles 
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V.  Hickman,  20  Pa.  ISO, — holding  that  memorandum  of  sale  of  land  must  con- 
tain the  price  and  terms  of  sale;  SejTiiour  v.  Warren,  o9  App.  Div.  120,  69  N. 
Y.  Supp.  236,  holding  that  consideration  must  appear  in  terms  or  by  implica- 
tion in  memorandum  of  lease  for  more  than  one  year;  Ogden  v.  Ogden,  1 
Bland,  Ch.  284,  holding  that  consideration  must  be  expressed  in  agreement  to 
give  marriage  jjortion ;  Peck  v.  Vandermark,  33  Hun,  214,  holding  agreement 
in  consideration  of  marriage  valid,  M'here  its  terms  including  consideration, 
could  be  gathered  from  letters  of  the  party  bound;  Simons  v.  Steele,  36  N.  H. 
73,  holding  that  guaranty  of  debt  of  third  person  is  within  statute  of  frauds, 
so  as  to  require  consideration  to  appear  on  face  of  instrument,  and  it  is  sufficient 
if  such  consideration  may  be  fairly  implied  from  terms  of  guaranty  itself: 
Drake  v.  Seaman,  97  N.  Y.  230,  on  necessity  of  expressing  the  consideration 
in  memorandum  of  agreement  not  to  be  performed  within  a  year;  Sheehy  v. 
Adarene,  41  Vt.  548,  note;  Neilson's  Estate,  17  W.  N.  C.  326,— holding  Ihat 
consideration  of  promise  to  pay  debt  of  another  need  not  appear  on  face  of 
writing. 

Cited  in  note  in  6  Eng.  Rul.  Cas.  691,  on  necessity  of  completeness  and  cer- 
tainty  of   contract   to   entitle   to   specific   performance. 

Cited  in  Browne  Stat.  Frauds,  5th  ed.  524;   Hollingsworth   Contr.   119,   120; 

2  Page  Contr.  1061,  1062 ;  1  Beach  Contr.  682,  683,— as  to  whether  memorandum 
required  by  statute  of  frauds  must  show  the  consideration;  Browne  Stat.  Frauds, 
5th  ed.  242,  on  necessity  for  separate  and  special  consideration  for  written 
guarantee. 

Distinguished  in  Baker  v.  Herndon,  17  Ga.  568,  holding  that  writing  need 
not  express  the  consideration  Avhere  statute  provides  that  it  need  not  be  ex- 
pressed; Jones  v.  Palmer,  1  Dougl.  (Mich.)  379,  holding  that  consideration 
need  not  be  expressed  in  guaranty  which  is  not  within  the  statute;  Thompson 
V.  Hall,  16  Ala.  204;  Taylor  v.  Ross,  3  Yerg.  330,— holding  that  where  the  word 
"promise"  is  used  in  the  statute,  the  consideration  need  not  be  expressed;  Brit- 
ton  V.  Angier,  48  N.  H.  420,  holding  that  consideration  need  not  be  expressed 
where  statute  uses  words  "promise  or  agreement;  "  Leonard  v.  Vredenburgh,  8 
Johns.  29,  5  Am.  Dec.  317,  holding  that  where  a  third  party  wrote  a  guaranty 
of  a  note  upon  it  as  part  of  the  transaction  in  wliich  the  note  was  given,  the 
guaranty  was  valid  though  it  expressed  no  consideration ;  Wait  v.  Wait,  28  Vt. 
350,  holding  that  parol  promise  to  pay  the  debt  of  another  in  consideration  of 
property  placed  by  the  debtor  in  the  promisor's  hands  is  not  within  the  stat- 
ute; Hoofstetter  v.  Rooker,  22  Out.  App.  Rep.  175,  holding  that  debtor's  agree- 
ment with  his  creditor  to  give  additional  security  for  forbearance  in  enforcing 
existing  mortgage   need  express   no   other   consideration. 

Disapproved  in  Sage  v.  Wilcox,  6  Conn.  81;  Packard  v.  Rieliardson,  17  Mass. 
122,  9  Am.  Dec.  123;  Speyer  v.  Lambert,  6  Abb.  Pr.  N.  S.  309,  37  How.  Pr.  315, 
1  Sweeny,  335 ;  Woodward  v.  Pickett,  Dud.  L.  30 ;  Fyler  v.  Givens,  Riley,  L.  656, 

3  Hill,  48;  Briant  v.  Tomlinson,  3  Hill,  L.  50;  Ellett  v.  Britton,  10  Tex.  208; 
Smith  V.  Ide,  3  Vt.  290;  Shively  v.  Black,  45  Pa.  345,  20  Phila.  Leg.  Int.  252; 
Gregory,  T.  &  Co.  v.  Gleed,  33  Vt.  405, — holding  that  the  consideration  for  the 
promise  need  not  appear  in  the  writing;  Baj^ard's  Estate,  21  Pa.  Co.  Ct.  49,  7 
Pa.  Dist.  R.  279;  Neilson's  Estate,  18  Phila.  47,  43  Phila.  Leg.  Int.  119; 
Houghton  V.  Ely,  26  AVis.  181,  7  Am.  Rep.  52, — on  same  point;  Hayes  v.  Jack- 
son, 159  Mass.  451,  34  N.  E.  683;  Bean  v.  Valle,  2  Mo.  126;  Ivory  v.  Murphy, 
36  Mo.   534;   Miller  v.   Irvine,   18   N.   C.    (1   Dev.   &   B.   L.)    103,— holding   that 
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consideration  for  contract  for  sale  of  land  need  not  be  expressed  in  the  mem- 
orandum;   Marie  v.   Garrison,   13   Abb.   N.   C.   210,   on   same   point;    Whitby   v. 
Wliitby,  4  Sneed,  473,  holding  that  the  consideration    for   a   bond   for   the  con- 
veyance of  land  need  not  bo  expressed  in  the  writing. 
Construction  generally,   and  purpose  of  statute  of  frauds. 

Cited  in  Kingsbury  v.  Burnside,  58  III.  310,  11  Am.  Rep.  07,  on  requirement 
of  statute  that  certain  agreements  must  be  in  writing  and  signed;  Schneider 
V.  Turner,  130  111.  287,  G  L.R.A.  164,  22  N.  E.  497  (afhrming  27  111.  App.  220), 
on  memorandum  signed  by  one  party  only  but  delivered  to  and  accepted  by  the 
other,  as  being  a  contract;  Leddon  v.  Rosenbaum,  85  Va.  928,  3  L.R.A.  337,  9 
S.  E.  326,  on  the  vast  number  of  decisions  upon  the  construction  of  the  stat- 
ute of  frauds;  Sheehy  v.  Adarene,  41  Vt.  541,  98  Am.  Dec.  623,  holding  that 
verbal  contract  to  be  performed  by  one  party  within  a  year,  may  be  enforced 
against  him  though  he  cannot  enforce  it  against  the  other  party  who  was  not 
to  perform  within  the  year;  Walker  v.  Boulton,  3  U.  C.  Q.  B.  0.  S.  252,  on 
entire  writing  being  considered  in  deciding  sufficiency  under  statute. 

Cited  in  1  Beach  Contr.  590,  on  origin  and  purpose  of  statute  of  frauds. 
Suflflclency  of  consideration  for  promise  to  pay  another's  debt. 

Cited  in  Morse  v.  Massachusetts  Nat.  Bank,  Holmes,  209,  Fed.  Cas.  No. 
9,857,  on  necessity  of  new  consideration  to  sustain  promise  to  pay  the  debt  of 
another;  Sunol  School  Dist.  v.  Chipman,  139  Cal.  251,  71  Pac.  340,  holding 
that  no  consideration  is  necessary  as  between  payee  of  note  and  surety  where 
contract  of  suretyship  is  contemporaneous  with  contract  between  payee  and 
principal;  Kerr  v.  Lucas,  1  Allen,  279,  holding  release  of  right,  title  and  in- 
terest to  be  sufficient  consideration  for  a  promise  to  pay,  though  the  release 
was  in  fact  of  no  value ;  Watriss  v.  Pierce,  32  N.  H.  560,  on  sulfieiency  of  con- 
sideration for  a  guaranty  as  a  collateral  undertaking;  Gray  v.  Whitman,  3  N. 
S.  157,  holding  parol  evidence  of  the  consideration  for  a  note  inadmissible 
where  it  was  given  in  part  payment  under  a  parol  contract  for  tlie  sale  of  land ; 
Strong  v.  Bent,  31  N.  S.  1,  holding  parol  evidence  inadmissible  to  supplement 
the  writing. 
Construing   several   writings   relating   to   same   transaction    together. 

Cited  in  Brickell  v.  Batchelder,  62  Cal.  623,  holding  that  several  contracts 
relating  to  same  subject  matter,  and  made  substantially  as  part  of  one  trans- 
action, must  be  construed  together;  Noell  v.  Gaines,  68  Mo.  649  (dissenting 
opinion),  on  construction  of  several  writings  relating  to  same  subject  matter 
executed  at  same  time  between  same  parties. 
Effect   of   verbal   extension   of   time   for   arbitrators    to    make   award. 

Cited  in  Hull  v.  Alway,  4  U.  C.  Q.  B.  0.  S.  375,  holding  that  where  verbal 
extension  of  term  for   arbitrators  to  make  award   under   written   submission   is 
made  such   verbal  extension   amounts  to  a  parol  submission,   authorizing  main- 
tenance of  assumpsit  on  award  made. 
Weight  of  Plowden's  reports. 

Cited  in  Atty.-Gen.  v.  McLachlin,  5  Ont.  Pr.  Rep.  63,  on  the  weiglit  of  Plow- 
den's  Reports  as  authority. 
Recovery  by  indorsees  of  bill  or  note. 

Cited  in  Gardiner  v.  Jones,  6  N.  C.  (2  Murph.)  429,  to  the  point  that  what 
is  reasonable  notiee  to  indorser,  is  question  compoiuulcd  of  law  and  fact. 
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G  E.  R.  C.  239,  LAYTHOARP  v.  BRYANT,  2  Ring.  N.  C.  735,  2  Hodges,  25,  5 

L.  J.  C.  P.  N.  S.  217,  3  Scott,  238. 
Statute  of  frauds — Sufficiency  of  memoranduin  of  sale  of  laud. 

Cited  in  Farwell  v.  Lowtlier,  18  IlL  252;  Shirley  v.  Shirley,  7  Blackf.  452; 
Gartrell  v.  Stafford,  12  Neb.  545,  41  Am.  Rep.  767,  11  N.  \V.  732;  Dennis  Sim- 
mons Lumber  Co.  v.  Corey,  140  N.  C.  402,  6  L.R.A.(N.S.)  468,  53  S.  E.  300; 
Ives  V.  Hazard,  4  R.  I.  14,  67  Am.  Dec.  500;  Wily  v.  Pearson,  2  Woodw.  Dec. 
424, — on  memorandum  under  statute  being  required  rather  as  evidence  than  as 
essential  parts  of  the  contract  itself;  Charlton  v.  Columbia  Real  Estate  Co.  67 
N.  J.  Eq.  629,  69  L.R.A.  394,  110  Am.  St.  Rep.  495,  60  Atl.  192,  3  Ann.  Cas. 
402,  holding  that  if  previously  signed  memorandum  of  agreement  for  lease, 
and  signed  but  undelivered  lease  taken  together,  show  completed  agreement  upon 
terms  of  lease,  statute  of  frauds  is  satisfied;  Maybury  v.  O'Brien,  25  Ont.  L.  Rep, 
229,  holding  that  memorandum  in  writing  may  be  sufficient  to  satisfy  statute  of 
frauds,  although  it  does  not  disclose  name  of  real  vendoi',  if  it  discloses  name  of 
agent  who  has  authority  to  bind  vendor;  Smith  v.  Mitchell,  3  B.  C.  450,  holding 
that  letters  which  together  show  all  requisites  of  contract  are  sufficient  to  satisfy 
statute  of  frauds ;  Taylor  v.  Reid,  13  Ont.  L.  Rep.  205,  on  history  and  evolution  of 
doctrines  under  the  statute  of  frauds;  Brunskill  v.  Metcalf,  3  U.  C.  C.  P.  143,  on 
necessity  that  agreement  under  statute  of  frauds,  be  in  writing,  where  it  is  desired 
to  substitute  for  earlier  agreement  required  to  be  in  writing. 

Cited  in  notes  in  6  E.  R.  C.  254,  on  requisites  of  memorandum  required  by 
statute  of  frauds;  6  E.  R.  C.  691,  on  necessity  of  completeness  and  certainty 
of  contract  to  entitle  to  specific  performance. 

Cited  in  Thornton  Oil  &  Gas,  314,  on  sufficiency  of  writing  in  contract  for 
lease;  Browne  Stat.  Frauds,  5th  ed.  470,  on  memorandum  required  by  statute 
of  frauds  being  contained  in  more  than  one  paper;  Browne  Stat.  Frauds,  5th 
ed.  509,  on  necessity  that  memorandum  show  who  are  parties  to  the  contract 
by  reference  sufficient  to  identify  them. 

Distinguished  in  Fox  v.  Easter,  10  Okla.  527,  62  Pac.  283,  holding  memoran- 
dum insufficient  unless  it  shows  the  entire  contract  on  its  face  or  by  reference. 

—  Sufficiency  of  menioranduin   of  sale  of  goods. 

Cited  in  Smith  v.  Smith,  8  Blackf.  208 ;  Brooklyn  Oil  Refinery  v.  Brown,  38 
How.  Pr.  444;  Justice  v.  Lang,  42  N.  Y.  493, 1  Am.  Rep.  576, — holding  agreement 
to  deliver  goods  at  a  specified  price  valid  and  binding  though  signed  by  vendor 
alone;  Swope  v.  Forney,  17  Ind.  385,  on  same  point. 

Cited  in  Benjamin,  Sales,  5th  ed.  248,  on  what  note  or  memorandnm  required 
by  statute  of  frauds  must  contain;  Benjamin,  Sales,  5th  ed.  245,  on  necessitv 
for   consistency  that  papers   constitute   memorandum   within    statute   of   frauds. 

—  Signatures. 

Cited  in  INlarquoze  v.  Caldwell,  48  Miss.  23;  Fenly  v.  Stewart,  5  Sandf.  101;" 
Mizeil  v.  Burnett,  49  N.  C.  (4  Jones,  L.)  249,  69  Am.  Dec.  744;  Creigh  v.  Boggs. 
19  \V.  ^'a.  240;  Bank  of  British  N.  A.  v.  Simpson,  24  U.  C.  C.  P.  354;  Crutdi- 
fiekl  v.  Donathon,  49  Tex.  691,  30  Am.  Rep.  112, — holding  that  memorandum 
of  contract  for  the  sale  of  land  need  not  be  signed  by  both  parties  thereto,  but 
only  by  the  party  to  be  bound;  Barickman  v.  Kuykendall,  6  Blackf.  21;  Mc- 
Dermott  v.  Palmer,  11  Barb.  9;  More  v.  Smedburgh,  8  Paige,  600, — on  same 
point;  McLean  v.  Arnold,  6  Grant,  Ch.  (U.  C.)  242;  Pope  v.  Pictore  S.  B.  Co. 
6  N.  S.  18;  Dominion  Bank  v.  Knowlton,  25  Grant,  Ch.  (U.  C.)  125,— to  the 
point  that  under  statute  of  fraud?  it  is  only  necessary  that  party  to  bo  charged 
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sign  memorandum  in  writing;  Brumfield  v.  Carson,  33  Ind.  94,  5  Am.  Eep. 
184,  holding  that  agreement  concerning  sale  of  land  cannot  be  enforced  against 
the  party  not  signing  it;  Love  v.  Atlcinson,  131  N.  C.  544,  42  S.  E.  906,  hold- 
ing that  vendor  who  signs  contract  for  sale  of  land  cannot  enforce  payment  of 
purchase  money  by  vendee  if  he  has  not  signed  contract,  though  part  purcliase 
price  has  been  paid  and  vendee  put  in  possession. 

Cited  in  note  in  28  L.R.A.  (N.S.)  694,  as  to  wiio  must  sig-n  memorandum  of 
executory  sale  contract  within  statute  of  frauds. 

Cited  in  Benjamin,  Sales,  5th  ed.  269,  on  validity  or  invalidity  of  contract 
at  election  of  party  who  has  not  signed  same ;  1  Brandt,  Suretyship,  3d  ed.  209 ; 
Browne  Stat.  Fravids,  5th  ed.  495,  on  necessity  that  only  party  to  be  charged 
sign  memorandum  required  by  statute  of  frauds;  Pomeroy  Spec.  Perf.  2d  ed. 
109,  by  what  parties  memorandum  required  by  statute  of  frauds  is  to  be  signed. 

Distinguished  in  Groover  v.  Warfield,  50  Ga.  644,  holding  contract  for  the 
sale  of  goods  not  enforceable  against  the  party  not  signing  the  memorandum. 
—  Construction   generally   of   statutes. 

Cited  in  Crane  v.  Gough,  4  ]Md.  316,  holding  that  agreement  in  consideration 
of  marriage  where  fulfilled  and  executed   is  valid  though  not   in  writing;    Fen- 
son  V.  Shore,  6  D.  L.  R.  376,  liolding  that  statute  of  frauds,  4th  section  does  not 
affect  validity  of  verbal  contract  but  only  remedy  upon  such  contract. 
What  constitutes  a  consideration. 

Cited  in  Bank  of  British  N.  A.  v.  McComb,  21  Manitoba  L.  Rep.  58,  holding 
that  where  note  has  been  given  in  respect  of  indebtedness  incurred,  that  in- 
debtedness will  not  furnish  consideration  for  another  simple  contract  made  dur- 
ing currency  of  note;  Stack  v.  Dowd,  15  Ont.  L.  Rep.  331,  on  definition  of 
■'consideration;  "  Pattle  v.  Simpson,  Rap.  Jud.  Quebec  14  B.  R.  178  (dissenting 
opinion),  on  presumption  of  consideration  in  case  of  oiler  of  sale  and  accept- 
ance. 
Necessity  that  agreement  for  sale  of  land  be  in  writing. 

Cited  in  Rice  v.  Carter,  33  N.  C.  (11  Ired.  L.)  298,  holding  that  verbal 
promise  to  pay  debt  of  vendor  of  land  to  third  person  must  be  reduced  to  writ- 
ing in  order  to  make  valid  contract  for  sale  of  land ;  Brown  v.  Hobbs,  154  N. 
C.  544,  70  S.  E.  906,  holding  that  parol  executory  agreement  to  convey  land* 
is  not  enforceable  by  vendor  luider  statute  of  frauds. 

Cited  in  note  in  15  E.  R.  C.  357,  on  validity  of  oral  lease. 

6  E.  R.  C.  256,  CATON  v.  CATON,  36  L.  J.  Ch.  N.  S.  886,  L.  R.  2  H.  L.  127,  1& 
Week.  Rep.  1,  affirming  the  decision  of  the  Lord  Chancellor,  reported  in  12 
Jur.  N.  S.  171,  35  L.  J.  Ch.  N.  S.  292,  L.  R.  1  Ch.  137,  14  L.  T.  N.  S.  34,  14 
Week.  Rep.  267,  W'hich  reverses  the  decision  of  tlie  Vice  Chancellor,  reported 
in  34  L.  J.  Ch.  N.  S.  564. 
Statute  of  frauds,   signature   to  nicnioranduni. 

Cited  in  Borland  v.  Coote,  10  B.  C.  493,  holding  that  memorandum  of  sale  of 
land  signed  by  party  to  be  charged  is  enforceable  although  certain  blanks  were 
authorized  to  be  filled  in  after  signature  was  attached:  Coote  v.  Borland,  35 
Can.  S.  C.  282,  holding  signatin-e  to  receipt  as  also  authenticating  words  follow- 
ing the  name  signed  were  placed  there  at  the  same  time;  Re  Miller,  1  Sask. 
L.  R.  91,  holding  that  signature  inserted  in  such  manner  as  to  govern  whole 
instrument  is  sufficient  signature;  Campbell  v.  Denniston,  23  U.  C.  C.  P.  339, 
holding  that  agreement  to  purchase  land  signed  by  piu-cluiser  and  letter  by  the 
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vendor  stating  tliat  he  had  made  the  sale,  together  make  the  memorandum 
sufficiently  signed  to  be  binding  on  both;  Kronheim  v.  Johnson,  L.  E.  7  Ch.  Div. 
GO,  47  L.  J.  Ch.  N.  S.  132,  37  L.  T.  N.  S.  751,  26  Week.  Rep.  142,  holding  writ- 
ing not  sufficiently  signed  by  signature  to  letter,  where  it  was  marked  "sup- 
})lement"  and  enclosed  with  the  letter  but  was  unsigned  and  did  not  sufficiently 
refer  to  the  letter  so  as  to  be  identified  with  it. 

Cited  in  1  Beach  Contr.  688,  on  necessity  for  signature  to  contract  required 
by  statute  of  frauds;  Poraeroy  Spec.  Perf.  2d  ed.  100,  as  to  when  memorandum 
required  by  statute  of  frauds  should  be  executed;  1  Underbill  Land.  &  T.  388, 
on  necessity  and  sufficiency  of  signing  of  instrument  to  satisfy  statute  of  frauds. 

—  Nuptial  agreements. 

Cited  in  Viret  v.  Viret,  50  L.  J.  Ch.  N.  S.  69,  L.  R.  17  Ch.  Div.  365,  note,  43 
L.  T.  N. .  S.  493,  holding  that  agreement  for  marriage  settlement  must  be  in 
writing  and  signed  by  the  party  to  be  charged. 

Tlie  decision  of  the  Lord  Chancellor  waS  cited  in  Cowdrey  v.  Cowdrey,  71 
N.  J.  Eq.  353,  64  Atl.  98,  holding  that  unsealed  writing  by  husband  to  wife, 
reciting  that  he  gave  his  wife  certain  house  and  lot,  writing  being  executed 
in  pursuance  of  antenuptial  oral  promise,  is  sufficient  to  authorize  recovery  of 
property  by  widow  in  suit  in  equity. 

—  Name  in  body  of  writing. 

Cited  in  Gutlirie  v.  Anderson,  47  Kan.  383,  28  Pac.  164,  holding  that  the  name 
of  a  party  in  a  writing  prepared  by  himself  is  not  a  sufficient  signature  where 
not  placed  there  for  that  purpose;  Hazard  v.  Day,  14  Allen,  87,  92  Am.  Dec. 
790,  holding  that  written  contract  containing  name  of  party  at  beginning  but 
drawn  up  as  a  form  is  not  sufficiently  signed;  McCarthy  v.  Cooper,  12  Ont. 
App.  Rep.  284,  holding  memorandum  of  sale  of  land  sufficiently  signed  by  vend- 
or whose  name  appeared  therein  where  he  made  affidavit  of  its  execution  for 
the  purpose  of  registration;  Fielding  v.  Mott,  18  N.  S.  339,  holding  that  in 
signing  lease  it  is  not  incumbent  upon  commissioner  of  mines  to  attach  to  his 
signature  his  tiilc  of  office  if  capacity  in  which  he  signs  appears  from  body  of 
instrument;  Campbell  v.  Dennistoun,  23  U.  C.  C.  P.  339,  holding  that  defend- 
ant's name  need  not  be  at  foot  or  end  of  writing  upon  which  action  is  based; 
Dyas  V.  StaiTord,  Ir.  L.  R.  7  Eq.  590,  holding  that  name  of  party  inserted  in 
the  body  of  the  instrument  by  the  party  or  his  authorized  agent  is  sufficient. 

Distinguished  in  Re  Booth,  127  N.  Y.  109,  12  L.R.A.  452,  24  Am.  St.  Rep. 
429,  27  N.  E.  826,  holding  that  name  in  the  body  of  an  instrument  is  not  a 
signature  thereto  in  the  absence  of  evidence  showing  that  it  was  so  intended. 

—  Part  performance. 

Cited  in  Bennett  v.  Dyer,  89  Me.  17,  35  Atl.  1004,  holding  that  part  perform- 
ance must  be  made  by  party  seeking  to  enforce  the  contract. 

Cited  in  notes  in  6  E.  R.  C.  745,  on  right  to  specific  performance  of  oral 
contract  for  land  in  case  of  part  performance;  14  L.R.A.  863,  on  will  as  part 
performance. 

Cited  in  Pomeroy  Spec.  Perf.  2d  ed.  158,  on  particular  acts  which  do  not 
amount  to  sufficient  part  performance  of  contract  within  statute  of  frauds;  1 
Devlin  Deeds,  3d  ed.  213,  on  necessity  of  part  performance  of  verbal  contract 
to  convey  realty  being  done  by  party  seeking  enforcement;  1  Devlin  Deeds, 
3d  ed.  212,  on  possession  of  realty  as  groiuid  for  enforcement  of  parol  agree- 
ment of  piuchase;   Pomeroy  Spec.  Perf.  2d  ed.   145,  148,   149,  on   fraud  as  prin- 
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cipal    foundation    for   specific   performance   of   partly   performed    contract   within 
statute  of  frauds. 

Distinguished  in  Coles  v.  Pilkington,  L.  R.  19  Eq.  174,  44  L.  J.  Ch.  N.  S.  381, 
31  L.  T.  N.  S.  423,  23  Week.  Rep.  41,  holding  change  of  possession,  affecting 
the  mode  of  living  of  the  party,  sufficient  part  performance  of  verbal  contract 
for  sale  of  land  to  take  it  out  of  the  statute. 

The  decision  of  the  Lord  Chancellor,  cited  in  Wallace  v.  Rapplcye,  103  111. 
220,  holding  that  part  performance  to  take  agreement  out  of  the  statute  must 
be  such  as  would  render  it  an  injury  to  him  amounting  to  fraud,  if  it  is  not 
enforced;  McKinley  v.  Hessen,  135  App.  Div.  832,  120  N.  Y.  Supp.  257;  Glass 
V.  Hulbert,  102  Mass.  24,  3  Am.  Rep.  418, — holding  that  the  part  performance 
must  be  by  the  party  seeking  to  enforce  the  contract;  McManus  v.  Cooke,  L. 
R.  35  Ch.  Div.  681,  56  L.  J.  Ch.  N.  S.  662,  56  L.  T.  N.  S.  900,  35  Week.  Rep. 
754,  51  J.  P.  708,  holding  verbal  agreement  for  an  easement  enforceable  where 
there  has  been  part  performance;  Dickinson  v.  Barrow  [1904]  2  Ch.  339,  73 
L.  J.  Ch.  N.  S.  701,  91  L.  T.  N.  S.  161,  holding  verbal  contract  for  purchase  of 
land  enforceable  on  ground  of  part  performance  where  vendor  was,  as  part  of 
the  contract,  to  build  a  house  thereon,  and  vendee  visited  it  frequently  during 
the  building,  and  made  suggestions  as  to  alterations  and  improvements;  Whit- 
taker  V.  Welch,  15  N.  B.  436;  Fairweather  v.  Lloyd,  36  N.  B.  548,  on  part 
performance  as  taking  oral  agreement  out  of  the  statute. 
—  Marriage   as   part   performance   of   agreement   on   such   consideration. 

Cited  in  Hunt  v.  Hunt,  171  N.  Y.  396,  59  L.R.A.  306,  64  N.  E.  159,  holding 
that  marriage  is  not  such  part  performance  as  to  take  a  contract  made  in  con- 
sideration thereof  out  of  the  statvite;  Deshon  V.  Wood,  148  Mass.  132,  1  L.R.A. 
518,  19  N.  E.  1,  on  voluntary  performance  of  oral  agreement  in  consideration 
of  marriage  as  being  void  as  against  creditors. 

Distinguished  in  Williams  v.  Williams,  37  L.  J.  Ch.  N.  S.  854,  18  L.  T.  N.  S. 
785,  holding  verbal  promise  to  make  marriage  settlement  valid  and  binding 
where  marriage  took  place  in  reliance  thereon. 

The  decision  of  the  Lord  Chancellor  was  cited  in  Manning  v.  Riley,  52  N.  J 
Eq.  39,  27  Atl.  810,  holding  marriage  not  to  be  sufficient  performance  to  take 
oral  antenuptial  contract  out  of  the  statute;  Russell  v.  Russell,  60  N.  J.  Eq. 
282,  47  Atl.  37,  holding  that  marriage  is  not  such  part  performance  as  will 
take  a  contract  in  consideration  of  marriage  out  of  the  statute;  Davidson  v. 
McGuire,  27  Grant.  Ch.  (U.  C.)  483,  holding  part  performance  of  oral  contract 
in  consideration  of  marriage  sufficient  to  make  it  binding  on  the  party  to  be 
charged  where  such  performance  is  by  the  other  party;  Strahan  v.  Graham,  16 
L.  T.  N.  S.  87,  15  Week.  Rep.  487,  on  marriage  as  not  being  part  performance 
of  contract  to  make  marriage  settlement  though  entered  into  in  reliance  thereon. 
Agreement  to  execute  will. 

Cited  in  Gould  v.  ilansfield,  103  Mass.  408,  4  Am.  Rep.  573,  holding  that  oral 
agreement  to  leave  real  property  to  a  person  by  will  in  consideration  of  a  sim- 
ilar promise  by  him,  is  a  contract  for  the  sale  of  land  and  is  within  the  stat- 
ute of  frauds;  Kling  v.  Bordner,  65  Ohio  St.  86,  61  N.  E.  148,  holding  that 
memorandum  of  contract  to  give  property  by  will  must  show  a  promise  and  not 
only  a  declaration  of  intention;  White  v.  Bigelow,  154  Mass.  593,  28  N.  E.  904, 
on  same  point;  Alderson  v.  !Maddison,  L.  R.  5  Exch.  Div.  293,  49  L.  J.  Exch. 
N.  S.  801,  43  L.  T.  N.  S.  349,  29  Week.  Rep.  105,  lidding  verbal  promise  to 
make  a  will  in  favor  of  a  person  in  consideration  of  his  services,  enforceable 
where  the  services  had  been  fully  performed. 
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Cited  in  1  Devlin  Deeds,  3d  ed.  81,  on  promise  to  make  will  of  realty  as  con- 
tract for  conveyance  of  lands. 

The  decision  of  the  Lord  Chancellor  was  cited  in  Cawley's  Appeal,  6  Pa.  Co. 
Ot.  550,  on  binding  effect  of  contract  to  execute  a  will,  where  based  on  "ood 
consideration:  Gilpin  v.  Scovil,  12  K.  B.  379,  on  representations  by  father  to 
provide  for  daughters  in  his  will  in  consideratioa  of  the  transfer  of  property 
to  him,  as  an  irrevocable  contract. 
Misdescription  of  property. 

Cited  in  Coote  v.  Borland,  35  Can.  S.  C.  282,  lidding  tliat  mere  discrepancy 
in  description  of  city  lots  in  contract  for  sale  will  be  disregarded  where  prop- 
erty may  be  conveniently  identified. 
Duty  or  riglit  to  set  up  statute  of  frauds  as  defence. 

Cited  in  Glass  v.  Hulbert,  102  Mass.  24,  3  Am.  Rep.  418,  on  estoppel  to  set  up 
statute  as  defense  where  the  other  party  has  been  induced  to  act  upon  the 
agreement. 

The  decision  of  the  Vice  Chancellor  cited  in  Re  Garratt,  18  Week.  Rep.  684, 
holding  administrator  not  bound  to  set-up  the  statute  of  frauds  in  respect  to 
payment  of   marriage  jjortion  promised  by  deceased  upon  the  marriage  of   his 
daughter. 
Costs. 

Cited  in  Bishop  of  Columbia  v.  Cridge,  1  B.  C.  pt.  1,  p.  5,  on  riglit  of  court 
to  grant  costs  where  parties  in  action  in  equity  acted  in  good  faith  but  contrary 
to  law ;  Hately  v.  Merchants'  Despatch  Transp.  Co.  12  Ont.  App.  Rep.  201e, 
on  costs  in  cases  of  hardship  to  a  party. 

The  decision  of  the  Lord  Chancellor  was  cited  in  Gilpin  v.  Scovil,   12  N.  B. 
379;   Jardine  v.  McWilliams,  12  N.  B.  589,— holding  that  where  plaintiff's  bill 
was   dismissed    in   consequence   of   usui-y,   court   on    appeal   refused   to   interfere 
with  judgment  for  costs  granted  in  court  below. 
Waiver  of  performance  of  agreement  within  statute  of  frauds. 

Cited  in  Pomeroy  Spec.  Perf.  2d  ed.  100,  on  non-enforceability  of  agreement 
within  Statute  of  Frauds  wliere  agreement  is  waived  and  abandoned  witli  the 
consent  of  the  parties. 

(i  E.  R.  C.  272,  JONES  v.  VICTORIA  GRAVING  DOCK  CO.  L.  R.  2  Q.  B.  Div. 
314,  46  L.  J.  Q.  B.  N.  S.  219,  36  L.  T.  N.  S.  144,  25  Week.  Rep.  348,  appeal 
dismissed  in  36  L.  T.  N.  S.  347,  L.  R.  2  Q.  B.  Div.  325,  25  Week.  Rep.  501. 
Statute  of  frauds,  sxifficiency  of  signature  to  memorandum. 

Cited  in  Mc-jNIeekin  v.  Furray,  13  B.  C.  20,  on  position  of  a  signature  as  not 
affecting  its  sufficiency;  Farquhar  v.  Billman,  40  N.  S.  289,  holding  that  mem- 
orandum is  "signed"  within  statute  of  frauds,  if  only  surname  of  purcliaser  is 
written  on  it  by  auctioneer;  Stammers  v.  O'Donohoe,  28  Grant,  Ch.  (U.  C.) 
207,  holding  that  written  and  signed  admission  that  agreement  was  made  is 
as  effective  as  signing  the  agreement   itself. 

Cited  in  2  Page  Contr.  1033;   Browne  Stat.  Frauds,  5th  ed.  466, — on  form  of 
memorandum   required  by   statute   of  frauds. 
—  Signing  by   agent. 

Cited  in  Clark  County  v.  Howell,  21  Ind.  App.  495,  52  N.  E.  769,  holding  that 
signature  to  memorandum  must  be  made  by  the  party  or  by  one  shown  to  have 
authority  to  sign  for  him;  Evans  v.  Hoare  [1802]  1  Q.  B.  593,  61  L.  J.  Q.  B. 
N.  S.  470.  06  L.  T.  N.  S.  345,  40  Week.  Rep.  442,  56  J.  P.  664,  holding  mem- 
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orandum  sufficiently  signed  by  principal  wlierc  lus  name  was  placed  at  the 
head  of  a  writing  prepared  by  his  agent  and  presented  to  and  signed  by  the 
other  party;  John  Griffiths  Cycle  Corp.  v.  Humber  flSOO]  2  Q.  B.  414,  68  L.  J. 
Q.  B.  N.  S.  958,  81  L.  T.  N.  S.  310,  holding  that  a  letter  written  and  signed  by 
an  agent  within  the  scope  of  his  authority,  referring  to  and  recognizing  an  un- 
signed document  as  containing  the  terms  of  a  contract  made  by  his  principal, 
is  sufficient  though  agent  was  not  specifically  auth(jrized  to  sign  it  as  such. 

Cited  in  2  Page  Contr.  1045,  on  nature  of  authority  of  agent  signing  mem- 
orandum required  by  statute  of  frauds;  1  Elliott  Railr.  2d  ed.  384,  on  record 
entries  as  proof  of  proceedings  of  directors,  where  duly  signed  by  proper  officers. 

Jurisdiction  on  appeal. 

Cited  in  Donovan  v.  Haldane,  14  Ont.  Pr.  Rep.  100,  holding  that  where  jftdg- 
ment  contains  undertaking  by  plaintiff  not  to  appeal,  an  attempted  appeal 
does  not  deprive  the  court  rendering  the  judgment  from  jurisdiction  to  prevent 
the  appeal. 

Effect  of  Statute  of  Frauds. 

Cited  in  Fenson  v.  Shore,  6  D.  L.  R.  376,  holding  that  fourth  section  of  stat- 
ute of  frauds  does  not  affect  validity  of  verbal  contract  but  only  remedy  upon 
such  contract. 

6  E.  R.  C.  285,  LAKEMAN  v.  MOUNTSTEPHEN,  43  L.  J.  Q.  B.  N.  S.  188,  L. 

R.  7  H.  L.  17,  30  L.  T.  N.  S.  437,  22  Week.  Rep.  617,  affirming  the  decision 

of  the  Exchequer  Chamber,  reported  in  41  L.  J.  Q.  B.  N.  S.  67,  L.  R.  7  Q.  B. 

196,  which  reverses  the  decision  of  the  Court  of  Queen's  Bench,  reported  in 

39  L.  J.  Q.  B.  N.  S.  275,  L.  R.  5  Q.  B.  613. 
Original  and  collateral  contracts  to  answer  for  debt  of  another. 

Cited  in  Gallagher  v.  McBride,  66  N.  J.  L.  360,  49  Atl.  582,  holding  that  if 
vendor  sells  goods  solely  on  credit  of  one  person  and  at  his  request,  delivers 
them  to  another,  former  alone  is  liable,  and  his  liability  is  not  affected  by 
statute  of  frauds;  Clark  v.  Howard,  150  N.  Y.  232,  44  N.  E.  695,  holding  a 
promise  by  the  transferee  of  debtor's  property  to  pay  another  creditor  rendered 
such  promisor  primarily  liable  on  such  promise;  Black  v.  Doherty,  22  N.  B. 
215,  holding  a  sale  of  goods  to  a  person  on  his  credit  although  the  goods  were 
purchased  for  another  created  a  personal  liability  on  the  part  of  the  purchaser ; 
Petrie  v.  Hunter,  10  Ont.  App.  Rep.  127,  holding  a  person  was  primarily  liable 
on  a  promise  to  pay  builders  employed  to  complete  a  building  where  he  had  dis- 
charged others  under  the  terms  of  the  contract  for  their  failure  to  do  so; 
Simpson  v.  Dolan,  16  Ont.  L.  Rep.  459,  on  when  liability  on  promise  for  the 
debt  of  another  is  a  primary  one;  James  v.  Balfour,  7  Ont.  App.  Rep.  461, 
holding  a  promise  to  pay  a  debt  of  another  for  wages  due  the  promisee  in  order 
tliat  promisee  would  continue  in  the  employment  of  defendant  was  within  the 
statute  of  frauds;  Bond  v.  Treahey,  37  U.  C.  Q.  B.  360,  holding  a  promise  by 
the  owner  of  premises  to  a  subcontractor  to  see  that  he  was  paid  if  contractor 
did  not  pay  him  was  within  the  statute  of  frauds;  Lightbound  v.  Warnock,  4 
Ont.  Rep.  187  (dissenting  opinion);  Whitelaw  v.  Taylor,  45  U.  C.  Q.  B.  446; 
Trotter  v.  McKinnon,  42  N.  S.  406, — on  Avhen  promise  to  answer  for  the  debt 
of  another  is  within  the  statute  of  frauds;  Wildes  v.  Dudlow,  L.  R.  19  Eq.  198, 
44  L.  J.  Ch.  N.  S.  341,  23  Week.  Rep.  435,  holding  a  verbal  agreement  to  in- 
demnify a  person  if  he  would  join  in  a  joint  and  promissory  note  was  not 
within  the  statute  of  frauds. 
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Distinguished  in  Bent  v.  Arrowhead,  IS  Manitoba  L.  Rep.  632,  holding  that 
neither  a  corporation  nor  its  president  was  liable  for  brokerage  fees  for  sale 
of  its  property  because  of  engagement  of  brokers  by  director  who  afterwards 
became  president  without  authority  to  sell  such  property;  Boorstein  v.  MofTatt, 
36  N.  S.  81,  holding  a  promise  by  a  person  building  a  house  for  another  to  pay 
a  third  person  doing  some  work  on  it,  if  the  owner  did  not,  was  within  the 
statute   of   frauds. 

The  decision  of  the  Exchequer  Chamber  was  cited  in  ^Martin's  Estate,  131  Pa. 
638,  18  Atl.  987,  on  when  the  liability  on  a  promise  to  answer  for  the  debt  of 
another  is  a  primary  one;  Hull  v.  Brown,  35  Wis,  652,  holding  an  oral  con- 
tract of  agent  with  purchaser  on  his  own  accord  in  reference  to  chattels  sold 
for  his  principal,  to  return  the  note  given  by  the  purchaser  was  an  original 
undertaking  and  not  void  as  within  the  statute  of  frauds;  Conant  v.  Alvord,  166 
Mass.  311,  44  N.  E.  250,  holding  a  party  representing  to  be  the  agent  of  an- 
other, and  who  induces  third  party  to  surrender  securities  and  receive  a  draft 
on  such  principal  accepted  by  the  agent,  was  liable  for  breach  of  such  represen- 
tations. 

—  Question   of   primary   liability   as   being   for   jury. 

Cited  in  Browne  Stat.  Frauds,  5th  ed.  255,  on  mode  of  determining  to  whom 
credit  was  given  in  case  of  guaranty. 

The  decision  of  the  Exchequer  Chamber  was  cited  in  Sumner  v.  Chandler,  18 
N.  B.  175;  Holmes  v.  Small,  157  Mass.  221,  32  N.  E.  3,  on  it  being  a  question 
for  the  jury  whether  a  promise  to  answer  for  the  debt  of  another  was  a  pri- 
mary  undertaking. 
Evidence  of  primary  liability  on  a  debt. 

The  decision  of  the  Excliequer  Chamber  was  cited  in  Raymond  v.   Cummings, 
17  N.  B.  544;   Smith  v.  Andrews,  17  N.  B.  541, — holding  evidence  that  plaintiff 
charged  the  goods  in  his  books  and  made  out  his  bills  to  the  person  who  got 
them  is  not  conclusive  of  such  person's  primary  liability. 
Principal  debt  as  basis  for  cause  of  action  against  surety. 

The  decision  of  the  Exchequer  Chamber  was  cited  in  Eising  v.  Andrews,  6G 
Conn.  58,  50  Am.  St.  Rep.  75,  33  Atl.  585,  holding  a  cause  of  action  could  not 
be  deemed  to  have  accrued  as  against  a  surety  before  the  discovery  of  the  ex- 
istence of  a  cause  of  action  against  the  principal;  Bernd  v.  Lynes,  71  Conn.  733, 
43  Atl.  189,  on  the  liability  of  a  surety  as  measured  by  that  of  the  principal. 
Elements  of   novation. 

Cited  in  Strong  v.  Hesson,  5  B.  C.  217,  on  the  elements  necessary  to  constitute 
a  novation. 

6  E.  R.  C.  298,  PETER  v.  COMPTON,  Skinner,  353. 
Parol  contract  when  within  statulc  of  frauds. 

Cited  in  Julin  v.  Bauer,  82  Til.  App.  157,  on  when  parol  agreement  void  as 
within  statute  of  frauds;  Lower  v.  Winters,  7  Cow.  263,  liolding  a  parol  con- 
tract payable  "one  year  from  IMarch  next"  was  void;  Sheeliy  v.  Adarene,  41  Vt. 
541,  98  Am.  Dec.  623,  holding  that  if  action  is  brought  against  person  who  was 
to  perform  his  part  of  verbal  contract  within  year,  statute  of  frauds  would  not 
apply,  but  if  brought  against  party  whose  agreement  was  not  to  be  performed 
within,  year,  then   statute   would  be  bar. 


li  11.  R.  0.  2'JSJ        ^"UTES  OX  EX(JL1S11   RULING  CASES.  038 

—  Agreement  not  to  be  ijerfornied  within  jear. 

Cited  in  Jackson  Iron  Co.  v.  Nogaunee  Concentrating  Co.  12  C.  C.  A.  6.30,  31 
U.  S.  App.  1,  65  Fed.  298,  holding  that  verbal  agreement,  in  consideration  of 
forbearance  of  immediate  enforcement  of  payment  or  forfc'itiire  of  existing  con- 
tract, to  pay  certain  sum  each  year  for  16  years  was  void  under  statute  of 
frauds;  Lee  v.  Hill,  87  Va.  497,  24  Am.  St.  Rep.  666,  12  S.  E.  10.52;  Meyer  v. 
Roberts,  46  Ark.  80,  55  Am.  Rep.  567, — holding  a  parol  contract  for  personal 
services  for  a  longer  period  than  a  year  is  within  the  statute  of  frauds;  Birn- 
baum  V.  Salomon,  22  Fla.  610,  holding  that  verbal  agreement  to  lease  for  one 
year,  if  it  was  to  commence  at  future  day,  is  void  under  statute  of  frauds; 
Kleeman  v.  Collins,  9  Bush,  460,  holding  that  contract  for  year's  service,  to 
commence  some  days  hence,  must  be  in  writing;  Marcy  v.  Marcy,  9  Allen,  8, 
holding  that  no  action  lies  in  oral  promise  to  pay,  at  time  more  than  one  year 
from  making  of  promise,  for  land  conveyed  to  promisor;  Emery  v.  Smith,  46 
N.  H.  151,  holding  a  contract  to  work  for  another  for  two  years  the  first  year 
for  a  certain  amoimt  and  the  second  year  for  a  larger  amount  was  void  as  with- 
in the  statute  of  frauds;  Bartlett  v.  Wheeler,  44  Barb.  162,  holding  that  oral 
agreement  to  deliver  certain  number  of  sheep  in  four  years,  whicli  was  accepted 
in  lieu  of  former  agreement  to  deliver  certain  number  of  sheep  at  time  of 
making  latter  contract  is  within  statute  of  frauds;  Jilson  v.  Gilbert,  26  Wis. 
637,  7  Am.  Rep.  100,  holding  a  parol  promise  to  pay  for  past  services  was  not 
within  statute  though  not  to  be  performed  within  year;  McPherson  v.  Cox,  96 
U.  S.  404,  24  L.  ed.  746 ;  Thompson  v.  Gordon,  3  Strobh.  L.  196,— on  verbal  agree- 
ment not  to  be  performed  within  the  year  as  being  void  witliin  the  statute  of 
frauds;  Meek  v.  Gass,  11  N.  S.  243,  holding  that  agreement  to  sell  good  will  of 
business  purchased  with  stock  in  trade  to  effect  that  vendor  would  not  engage 
in  business  within  five  years,  was  void  as  to  latter  clause  because  not  in  writ- 
ing; Davies  v.  Appleton,  25  U.  C.  C.  P.  376,  holding  that  oral  agreement  to 
canvass  for  subscribers  for  book,  in  certain  territory  which  would  require  two 
years  to  perform,  was  void. 

Cited  in  notes  in  41  L.  ed.  U.  S.  499,  on  agreements  not  to  be  performed  with- 
in one  year;  17  Eng.  Rul.  Cas.  183,  on  oral  contracts  not  to  be  performed  within 
a  year. 

Cited  in  1  Beach  Contr.  647,  650,  on  agreements  not  to  be  performed  within 
a  year. 

—  Agreements   pos.sible  of  ijerformance   witliin   year. 

Cited  in  Wooldridge  v.  Stern,  9  L.R.A.  129,  42  Fed.  311,  holding  that  promise 
to  provide  for  support  and  education  of  minor  fourteen  years  old  until  he  becomes 
21  years  of  age  is  not  contract  "not  to  be  performed  within  a  year,"  within  mean- 
ing of  statute  ef  frauds;  Warner  v.  Texas  &  P.  R.  Co.  164  U.  S.  418,  41  L. 
ed.  495,  17  Sup.  Ct.  Rep.  147,  holding  an  oral  agreement  to  lay  track  to  mill 
and  maintain  it  there  if  owner  of  mill  will  furnish  the  ties  and  grade  the  ground 
for  a  switch  was  not  within  statute;  Adams  v.  Adams,  26  Ala.  272,  on  agree- 
ment the  performance  of  which  is  possible  within  a  year  as  not  being  within 
the  statute  of  frauds;  Arkansas  Midland  R.  Co.  v.  Whitley,  54  Ark.  199,  11 
L.R.A.  621,  15  S.  W.  465,  holding  an  agreement  of  railroad  company  to  keep 
and  maintain  cattle  guards  on  each  side  of  a  person's  land  is  not  within  the  stat- 
ute of  frauds;  Valley  Planting  Co.  v.  Wise,  93  Ark.  1,  26  L.R.A. (N.S.)  403,  123 
S.  W.  768,  holding  that  verbal  contract  made  early  in  December  in  one  year, 
to  superintend  making  and  gathering  crop  of  cotton,  is  not  within  statute  of 
frauds,  since  woric  may  all  be  done  within   year:    Clark  v.   Pendleton.   20   Com. 
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495,  holding  mutual  promises  to  marry  was  not  Avithin  the  statute  of  frauds; 
Blair  Town  Lot  &  Land  Co.  v.  Walker,  39  Iowa,  406,  holding  that  to  exclude 
evidence  not  in  writing  to  prove  contract,  on  ground  that  it  is  not  to  be  per- 
formed within  year  from  making  thereof,  contract  must  show,  that  its  perform- 
ance within  year  is  prohibited  or  impossible;  Cole  v.  Singerh-,  60  Md.  348,  hold- 
ing a  parol  contract  for  personal  services  was  not  void  as  witliin  the  statute  of 
frauds  where  there  was  a  possibility  of  performance  within  the  year;  Kent  v. 
Kent,  18  Pick.  569,  holding  a  parol  agreement  that  one  person  may  cut  trees 
upon  the  land  of  another  at  any  time  within  ten  years  was  not  void  as  within 
the  statute  of  frauds;  Peters  v.  Westborough,  19  Pick.  364,  31  Am.  Dec.  142, 
holding  a  parol  agreement  to  support  a  person  for  a  certain  number  of  years 
was  not  within  the  statute  of  frauds;  Blake  v.  Cole,  22  Pick.  97,  holding  a 
verbal  promise  to  save  a  surety  on  a  bond  harmless  was  not  void  as  within  the 
statute  of  frauds;  Gault  v.  Brown,  48  N.  H.  183,  2  Am.  Rep.  210,  holding  a  con- 
tract for  the  sale  of  wood  of  which  as  much  as  possible  was  to  be  delivered  that 
winter  was  not  within  the  statute  although  the  parties  believed  it  could  not  all 
be  delivered  until  the  next  winter;  Eiseman  v.  Schneider,  60  N.  J.  L.  291,  37 
Atl.  623,  holding  a  parol  contract  with  a  servant  for  her  support  during  her 
lifetime  or  return  for  her  services  was  not  witliin  the  statute  of  frauds;  Richard- 
.son  V.  Pierce,  7  R.  I.  330,  holding  a  parol  contract  not  to  carry  on  the  trade 
of  butcher  in  and  around  a  certain  village  was  not  within  the  statute;  Blanchard 
V.  Weeks,  34  Vt.  589,  holding  same  in  case  of  agreement  to  refrain  from  the 
practice  of  medicine  and  surgery  at  a  certain  place;  Durfee  v.  O'Brien,  16  R.  I. 
213,  14  Atl.  857,  holding  that  statute  of  frauds  does  not  extend  to  actions  for 
payment  upon  contracts  which  have  been  wholly  executed  within  one  year  by  one 
of  parties;  Weatherford  M.  W.  &  N.  W.  R.  Co.  v.  Wood.  88  Tex.  191,  28  L.R.A. 
526,  30  S.  W.  859,  holding  a  parol  promise  by  a  railroad  company  upon  a  sulH- 
cient  consideration  to  issue  on  the  first  of  each  year  an  annual  pass  for  ten 
years  was  not  within  the  statute  of  frauds;  McDonnell  v.  Home  Bitters  Co.  1 
Tex.  App.  Civ.  Cas.  (White  &  W.)  660;  Cann  v.  Cann,  40  W.  Va.  138,  20  S.  E. 
910;  Hedges  v.  Strong,  3  Or.  18, — holding  that  to  bring  contract  within  statute 
of  frauds  relating-  to  agreements  not  to  be  performed  within  year,  it  must  appear 
to  be  necessarily  incapable  of  performance  witliin  that  time. 

Cited  in  notes  in  35  L.R.A.  514,  on  applicability  of  statute  of  frauds  to  con- 
tracts for  permanent  employment,  and  similar  agreements;  6  E.  R.  C.  305-307, 
on  validity  of  agreement  to  be  performed  on  a  contingency  wliich  may  take  place 
within  a  year. 

Cited  in  Browne,   Stat.   Frauds,  5th  ed.  361,  385,  on   applicability  of  statute 
of  frauds  where  thing  promised  is  to  be  done  when  a  certain  event  occurs  which 
may  happen  within  a  year;  2  Page,  Contr.   1014.  on  applicability  of  statute  of 
frauds  to  contracts  to  be  performed  during  life. 
Right  to  recover  on  qiiantnni  meruit  under  void  ajireenient. 

Cited  in  Kimmins  v.  Oldham,  27  W.  Va.  258,  holding  that  wliere  one  has  paid 
consideration,  which  has  inured  to  benefit  of  defendant,  recovery  may  be  had  on 
([uantuin  meruit,  where  contract  is  void  because  not  in  writing;  Roller  v.  Murray, 
112  Va.  780,  38  L.R.A. (N.S.)  1202,  72  S.  E.  665,  Ann.  Cas.  1933B.  1088,  on  the 
point  that  there  may  be  a  recovery  on  quantum  meruit  for  services  rendered  al- 
though the  contract  is  void  because  not  in  writing. 

What   takes   agreement  out  of   the  operation   of   tlie   statute   of   frauds — 
payment  of  consideration. 

Cited  in  Reinheimer  v.  Carter,  31  Ohio  St.  579.  holding  that  part  payment  of 
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consideration  of  parol  promise  not  to  be  performed  within  year,  does  not  with- 
draw agreement  from  operation  of  statute  of  frauds;  Pierce  v.  Paine,  28  Vt. 
34,  holding  that  if  agreement  for  non-performance  of  which  action  was  brought, 
was  not  to  be  performed  within  one  year  no  recovery  can  be  had  upon,  although 
tliat  which  former  consideration  of  agreement  was  to  have  been  paid,  and  was 
paid  within  that  period. 

6  E.  R.  C.  298,  DONELLAX  v.  READ,  3  Barn.  &  Ad.  899,  1  L.  J.  K.  B.  N.  S.  269. 
Parol  contracts  not  to  be  performed  within  year. 

Cited  in  Wilson  v.  Ray,  13  Ind.  1,  liolding  that  promise  to  pay  money  after 
expiration  of  year  is  as  much  within  statute  of  frauds  as  promise  to  do  any  other 
act;  Fall  v.  Hazelrigg,  45  Ind.  576,  15  Am.  Rep.  278,  holding  that  verbal  contract 
for  sale  of  laud,  under  wliicli  possession  was  taken  and  improvements  made,  and 
by  which  payment  was  to  be  made  in  two  years,  was  not  within  statute  of 
gfrauds;  Davies  v.  Appleton,  25  U.  C.  C.  P.  376,  holding  a  verbal  contract  to 
solicit  subscription  to  a  book  was  void  as  within  the  statute  where  by  its  terms 
it  appeared  impossible  of  performance  by  either  party  within  the  year. 

Cited  in  note  in  17  Eng.  Rul.  Cas.  184-186,  on  oral  contracts  not  to  be  per- 
formed within  a  year. 

—  Where  perforinance  possible  within  the  year. 

Cited  in  Johnson  v.  Watson,  1  Ga.  348,  holding  a  contract  for  the  sale  of  goods 
to  be  delivered  within  the  year  was  not  within  the  statute  although  not  neces- 
sary that  payment  be  made  within  the  year;  Ellicott  v.  Turner,  4  Md.  476,  holding 
a  parol  agreement  of  a  grandfather  to  pay  for  the  education  of  his  grandchildren 
was  not  within  the  statute;  Foster  v.  Mc  O'Blenis,  18  Mo.  88,  holding  that  verbal 
agreement  not  thereafter  to  run  carriages  on  particular  route  is  not  void  by  stat- 
ute of  frauds,  as  contract  not  to  be  performed  within  one  year  from  making 
thereof;  Biest  v.  Ver  Steeg  Shoe  Co.  97  Mo.  App.  137,  70  S.  W.  1081,  holding  that 
a  contract  for  services  for  more  than  one  year  from  date  is  within  the  statute 
of  Frauds,  although  the  employee  has  an  option  permitting  him  to  end  it  during 
the  first  year;  Blake  v.  Voigt,  134  N.  Y.  69,  30  Am.  St.  Rep.  622,  31  N.  E. 
256,  holding  that  verbal  contract  to  perform  services  for  one  year  commencing 
in  future,  but  giving  option  to  either  party  to  sooner  terminate  contract  is  not 
within  statute  of  frauds;  Seddon  v.  Rosenbaum,  85  Va.  928,  3  L.R.A.  337,  9  S.  E. 
326,  holding  a  verbal  contract  to  sell  stock  at  the  end  of  three  years  with  an 
option  to  the  purchaser  to  call  it  at  any  time  is  not  within  the  statute;  Rogers 
V.  Brightman,  10  Wis.  56,  holding  a  verbal  contract  for  the  sawing  of  logs  was 
not  within  the  statute  of  frauds  it  not  being  impossible  to  perform  contract 
within  the  year;  Bennett  v.  Peek,  15  N.  B.  316,  holding  an  agreement  to  convey 
property  in  consideration  of  the  other  party  securing  a  certain  employment  for 
him  was  not  within  the  statute,  its  performance  being  possible  within  the  year; 

Cited  in  Browne,  Stat.  Frauds,  5th  ed.  378,  381,  on  inapplicability  of  statute 
of  frauds  where  all  that  is  to  be  performed  is  to  be  done  within  a  year. 

—  When  executed  on  one  side. 

Cited  in  Walker  v.  Shackelford,  49  Ark.  503,  4  Am.  St.  Rep.  61,  5  S.  W. 
887,  holding  that  under  oral  agreement  to  pay  for  use  of  party  wall,  party 
making  use  of  it  is  bound  to  pay  amount  agreed  upon  as  enjoyment  of  use 
took  it  out  of  statute  of  frauds;  Lowman  v.  Sheets,  124  Ind.  416,  7  L.R.A. 
784,  24  N.  ?.  351;  Smalley  v.  Greene,  52  Iowa,  241,  35  Am.  Rep.  267,  3  N.  W. 
78;    Suggett  v.   Cason,  26   Mo.   221;   Jackson  v.  Yeomans,   39  U.   C.  Q.   B.  280; 
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Pixley  V.  Western  P.  R.  Co.  33  Cal.  183,  91  Am.  Dec.  023, — on  execution  of 
parol  contract  by  one  of  parties  thereto  as  taking  it  out  of  statute  of  frauds; 
Horner  v.  Frazier,  65  Md.  1,  4  AtL  133;  Langan  v.  Iverson,  78  Minn.  29!),  80 
N.  W.  1051;  Duff  V.  Snider,  54  Miss.  245;  Ayotte  v.  Nadeau,  32  Mont.  498,  81 
Pac.  145;  Kendall  v.  Garneau,  55  Neb.  403,  75  N.  W.  852;  Bartlett  v.  Wheeler, 
44  Barb.  162;  Reinheimer  v.  Carter,  31  Ohio  St.  579;  Brazee  v.  Woods,  35  Tex. 
302;  Tyler  v.  St.  Louis  S.  W.  R.  Co.  99  Tex.  491,  91  S.  W.  1,  13  Ann.  Cas.  911  ; 
McDonnell  v.  Home  Bitters  Co.  1  Tex.  Civ.  App.  Cas.  (White  &  W.)  660: 
Sheehy  v.  Adarene,  41  Vt.  541,  98  Am.  Dec.  623;  Whittaker  v.  W^elch,  15  N. 
B.  436;  Miles  v.  New  Zealand  Alford  Estate  Co.  L.  R.  32  Ch.  Div.  266.  54 
L.  J.  Ch.  N.  S.  1035,  53  L.  T.  N.  S.  219,  34  Week.  Rep.  669;  Mackey  v.  Thisler, 
7  Kan.  App.  276,  53  Pac.  767, — on  performance  by  one  of  parties  of  verbal 
contract  within  year  of  making  thereof  as  taking  out  of  operation  of  statute 
of  frauds;  Rake  v.  Pope,  7  Ala.  161,  holding  a  parol  contract  was  not  within 
the  statute  of  frauds  where  fully  performed. on  side  although  the  money  for  the 
services  was  not  to  be  paid  until  after  the  expiration  of  the  year;  Hodgens  v. 
Shultz,  92  111.  App.  84,  holding  an  oral  contract  to  pay  a  subscription  of  ;i 
specific  sum  in  five  annual  payments  is  not  within  the  statute  of  frauds  where 
the  other  party  performs  within  the  yc^ar;  Reed  v.  Gold,  102  Va.  37,  45  S. 
E.  868,  holding  a  verbal  subscription  to  stock  to  be  paid  for  in  instalments 
covering  a  period  of  years  is  not  witliin  the  statute  where  the  corporation  ac- 
cepts the  stockholder  and  enrolls  his  name  on  the  list  of  stockholders;  Meek  v. 
Gass,  11  N.  S.  243,  holding  where  as  part  of  the  consideration  for  the  sale  of  a 
business  the  seller  orally  agreed  not  to  set  up  business  in  that  particular  place 
within  the  next  five  years,  such  oral  agreement  was  not  within  the  statuttv. 
Trimble  v.  Lanktree,  25  Ont.  Rep.  109,  upholding  a  verbal  contract  for  the 
delivery  of  sheep  to  be  redelivered  in  double  the  number  at  the  end  of  tliree  years 
where  the  number  to  be  doubled  was  delivered  within  tlie  year;  Christie  v. 
Dowker,  10  Grant.  Ch.  (U.  C.)  199,  on  right  to  enforce  verbal  contract  not 
to  be  performed  within  one  year  where  one  party  has  fully  performed  his  part  of 
agreement. 

Cited  in  2  Page,  Contr.  1112,  on  part  performance  as  applied  to  contracts 
not  to  be  performed  within  a  year  on  one  side;  Pomeroy,  Spec.  Perf.  2d  ed. 
141  on  effect  of  full  performance  by  one  party  within  the  year,  the  promise  of  the 
other  party  being  sim])ly  for  the  payment  of  consideration  after  the  year;  2 
Page,  Contr.  1005,  1007,  (ui  inapplicability  of  statute  of  frauds  to  contracts  to 
be  performed  on  one  side  witliin  the  j-ear;  1  Beach,  Contr.  655,  on  efl'ect  of  per- 
formance of  oral   contiact  on  one  side  within  a  year. 

Distinguished  in  Nii  IkiHs  v.  Nordheimer,  22  U.  C.  C.  P.  48,  holding  a  verbal 
agreement  to  purchase  a  jiiano  on  condition  that  if  it  became  defective  within 
a  specific  time  lie  siiould  have  the  right  to  return  it  was  void  as  witliin  the 
statute  of  frauds. 

Disapproved  in  Emery  v.  Smith.  4ii  N.  IT.  151,  holding  a  verbal  contract  for 
work  for  two  years  was  not  taken  out  of  the  statute  by  its  performance  by  one 
of  the  parties;  Broadwell  \.  (ietman,  2  Denio,  S7.  holding  a  verbal  contract 
for  the  clearing  of  woodland  in  a  peiiod  of  o\er  a  year  was  not  taken  out  of 
the  statute  although  the  other   party   has  performed   his  part  of  the  contract. 

Criticized  in  Pierce  v.  Paine,  28  Vt.  34;   \\hipple  v.  Parker,  29  Mich.  369, — on 
the   point  that  performance  by   one  of  parties  to  a   verbal  contract   within   the 
year   would  take  contract   witliin  statute  of  frauds. 
Notes  on  E.  R.  C— 41. 
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—  Oral  leases  and  promises  collateral  to  land  transactions. 

Cited  in  Berry  v.  Oraddy,  1  Met.  (Ky.)  553,  holding  a  verbal  promise  to 
pay  part  of  consideration  for  the  purchase  of  a  farm  in  three  annual  payments 
if  another  party  would  not  remove  to  another  state  was  not  within  statute 
of  frauds  where  the  other  party  immediately  acted  on  such  offer;  Ilolbrook  v. 
Armstrong,  10  Me.  31,  holding  a  verbal  sale  of  chattels  to  be  paid  for  in  two  years 
unless  the  purchaser  was  dissatisfied  with  a  land  trade  he  had  made  with  seller 
was  not  within  the  statute;  Winters  v.  Cherry,  78  Mo.  344,  holding  a  verbal 
lease  of  a  building  for  two  years  was  not  within  the  statute  where  one  of  parties 
had  performed  the  required  conditions  of  the  lease  within  the  year;  Compton 
v.  Martin,  5  Rich.  L.  14,  holding  a  verbal  contract  of  hiring  of  a  negro  for 
two  years  was  not  within  the  statute  where  the  party  hiring  was  put  in  pos- 
session; McClellan  v.  Sanford,  26  Wis.  595,  holding  a  verbal  promise  to  pay 
a  mortgage  debt  when  due  was  not  within  the  statute  of  frauds  where  the 
assignment  of  stock  and  conveyance  of  land  made  in  consideration  of  it  was 
made  within  the  year. 
Parol   agreement   I'elated   to  but  not  passing   interest   in   lands. 

Cited  in  McDowell  v.  IMiller,  1  Kan.  App.  666,  42  Pac.  402,  holding  a  verbal 
agreement  to  pay  a  mortgage  on  land  whereupon  the  land  was  conveyed  to 
such  promisor  was  not  within  the  statute  of  frauds;  Talmadge  v.  Rensselaer 
&  S.  R.  Co.  13  Barb.  493,  holding  that  parol  agreement  between  owners  of  ad- 
joining land,  that  one  of  them  will,  for  adequate  consideration,  erect  and  keep 
up  division  fence  is  not  within  statiite  of  frauds  which  renders  void  agreement 
not  to  be  performed  wnthin  year;  Durfee  v.  O'Brien,  16  R.  I.  213,  14  Atl.  867, 
upholding  verbal  contract  to  build  a  house;  Quart  v.  Eager,  18  Ont.  L.  Rep.  181 
(dissenting  opinion),  on  nature  of  covenant  in  deed  to  pay  a  further  considera- 
tion if  grantees  should  convey  the  property;  1  Underbill,  Land  &  T.  381,  on  con- 
tract to  make  improvements  on  premises  leased  in  writing  in  consideration  of 
payment  of  increased  rent  as  not  relating  to  an  interest  in  land;  1  Underliill, 
Land  &  T.  265,  on  validity  of  agreement  by  landlord  with  tenant  for  term  of 
years  to  make  improvements  in  consideration  of  increased  rent,  althougli  not 
signed  by  the  parties;  Browne,  Stat.  Frauds,  5th  ed.  26,  on  verbal  proof  of 
agreement  to  pay  an  increased  rent. 
Effect  of  verbal  lease  of  property. 

Cited  in  Brougham  v.  Balfour,  3  U.  C.  C.  P.  72,  holding  a  person  entering 
premises  under  a  verbal  lease  for  a  term  of  years  was  only  a  tenant  at  will. 
Rent. 

Cited  in  McLean  v.  Young,   1   U.  C.  C.  P.   62,  holding  money  required  to  be 
paid  in  advance  on  the  making  of  a  lease  was  not  to  be  regarded  as  rent. 
What  constitutes  a  valid  surrender  of  leased  premises  by  act  and  opera- 
tion of  law. 

Cited  in  Browne,  Stat.  Frauds,  5th  ed.  02,  on  necessity  that  second  lease  be 
for  term  equal  to  unexpired  term  of  first  to  have  surrender  of  first  lease  valid : 
Browne,  Stat.  Frauds,  5th  ed.  GO,  on  what  constitutes  a  valid  surrender  by  act 
and  operation   of  law. 

6  E.  R.  C.  308,  LUDLOW  v.  CHARLTON,  6  Mees.  &  W.  815,  9  Car.  &  P.  242,  4  Jur. 

657,  10  L.  J.  Exch.  N.  S.  75. 
Seal  as  essential  to  corporate  acts. 

Cited  in  Lvnch  v.  William  Richards  Co.  37  N.  B.  549;  Lawrence  v.  Truro,  26 
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N.  S.  231;  Hellish  v.  Brantford,  2  U.  C.  C.  P.  35;  Hiiglics  v.  Canada  Permanent 
Loan  &  Sav.  Soc.  39  U.  C.  Q.  B.  221;  Davis  v.  Canada  Farmers'  Mut.  Ins.  Co. 
39  U.  C.  Q.  B.  452;  Whitemore  v.  Ridout,  2  Grant,  Ch.  (U.  C.)  525;  Wells  v. 
Kingston-upon-Hull,  L.  R.  10  C.  P.  402,  44  L.  J.  C.  P.  N.  S.  257,  32  L.  T.  N. 
S.  615,  23  Week.  Rep.  562;  London  L.  Ins.  Co.  v.  Wright,  5  Can.  S.  C.  466  (dis- 
senting opinion), — on  a  sale  as  essential  to  validity  of  acts  of  a  corporation; 
Buffalo  &  L.  H.  R.  Co.  v.  Whitehead,  8  Grant,  Cli.  (U.  C.)  157,  to  the  point  that 
corporation  cannot  bind  itself  by  executor}^  contract  not  under  seal  of  corpora- 
tion; Whaley  v.  O'Gradj',  1  L.  R.  224,  holding  that  agreements  made  with  cor- 
poration, which  are  not  within  ordinary  business  of  corporation  must  be  under 
I'orporate  seal;  Forrest  v.  Great  Northwest  C.  R.  Co.  12  Manitoba  h.  Rep.  472, 
on  the  earlier  strict  rule  requiring  acts  of  corporation  to  be  under  seal ;  Seelye 
V.  Lancaster  Mill  Co.  3  N.  B.  377,  holding  that  contract  by  corporation  involv- 
ing payment  of  £600,  for  cutting,  rafting  and  driving  lumber  must  be  under 
corporate  seal;  Whitehead  v.  Buffalo  &  L.  H.  R.  Co.  7  Grant,  Ch.  (U.  C.)  351, 
holding  that  contract  to  keep  railroad  in  repair  need  not  be  under  corporate 
seal;  Churcher  v.  Cousins,  28  U.  C.  Q.  B.  540,  on  necessity  that  by-law,  where 
in  nature  a  contract,  be  under  seal. 

Cited  in  note  in  6  E.  R.  C.  323-325,  on  requisites  of  contracts  by  corporation. 

Distinguished  in  Blue  v.  Gas  &  Water  Co.  6  U.  C.  Q.  B.  174,  holding  an  ac- 
tion Avould  lie  against  defendant  corporation  for  not  fulfilling  a  parol  agree- 
ment to  supply  of  water;  Clark  v.  Hamilton  &  Gore  Mechanics'  Institute,  12 
U.  C.  Q.  B.  178,  liolding  a  corjjoration  could  not  refuse  to  pay  for  work  done  for  it 
because  there  was  no  contract  under  seal  where  the  work  was  such  as  was  evi- 
dently contemplated  by  tlicir  charter. 
—  Municipal  corporations*  acts. 

Cited  in  Holland  v.  San  Francisco,  7  Cal.  361  (dissenting  opinion),  on  cor- 
porations as  having  right  at  common  law  to  contract  only  by  deed  under  seal; 
San  Antonio  v.  Gould,  34  Tex.  49,  holding  it  was  essential  that  a  municipal 
corporation  use  its  seal  in  the  issuing  of  bonds  for  tlie  liquidation  of  its  sub- 
scription to  stock;  Bernardin  v.  North  Dufferin,  6  Manitoba  L.  Rep.  88,  hold- 
ing a  contract  of  a  municipal  corporation  for  the  construction  of  a  bridge,  not 
being  under  seal  or  adopted  by  by-laws  was  not  enforceable  against  it;  Marshall 
V.  School  Trustees,  4  U.  C.  C.  P.  373,  holding  trustees  of  school  section  were 
not  liable  to  pay  for  a  school  liouse  erected  by  them  the  contract  for  such 
erection  not  being  under  seal;  Brown  v.  Lindsay,  35  U.  C.  Q.  B.  509,  holding 
town  was  not  liable  on  an  agreement  to  purcliase  hose  where  such  agreement 
was  not  under  seal;  Young  v.  Royal  Leamington  Spa,  L.  R.  8  App.  Cas.  517, 
52  L.  J.  Q.  B.  N.  S.  713,  49  L.  T.  N.  S.  1,  31  Week.  Rop.  925,  47  J.  P.  660, 
16  Eng.  Rul.  Cas.  654,  holding  the  necessity  that  corporate  acts  of  municipal 
corporation  be  under  seal  applies  to  an  executed  contract;  Pirn  v.  -Municipal 
Council,  9  U.  C.  C.  P.  304;  Leslie  v.  Malahide  Twp.  15  Ont.  L.  Rep.  4;  Lawford 
V.  Billericay  Rural  Dist.  Council  [1903]  1  K.  B.  772,  72  L.  J.  K.  B.  N.  S.  554, 
67  J.  P.  245,  51  Week.  Rep.  630,  88  L.  T.  N.  S.  317,  19  Times  L.  R.  322,  7  L. 
G.  R.  535;  Hunt  v.  Wimbledon  Local  Bd.  L.  R.  3  C.  P.  Div.  208,  16  Eng.  Rul, 
Cas.  637,  L.  R.  4  C.  P.  Div.  48,  47  L.  J.  C.  P.  N.  S.  540,  48  L.  J.  C.  P.  N.  S. 
207,  40  L.  T.  N.  S.  115,  27  Week.  Rep.  123;  Girvan  v.  St.  Joiin,  11  N.  B.  411,— 
on  necessity  of  corporate  seal  to  the  validity  of  corporate  acts. 

Distinguished  in  Bernardin  v.  North  Dufferin,  19  Can.  S.  C.  581,  holding  a 
municipal  corporation  was  bound  on  a  contract  wliich  had  been  performed  for 
its  benefit  although   not   executed    under   the  corporate   seal. 
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—  Corporate   leases. 

Cited  in  St.  Andrew's  College  v.  Grimii,  1  lias.  cV  \V.  (Pr.  Edw.  Isl.)  80, 
holding  a  parol  demise  by  a  corporation  was  void;  Kidderminster  v.  Hardwick, 
L.  R.  9  Exch.  13,  43  L.  j'  Exch.  N.  S.  9,  29  L.  T.  N.  S.  612,  22  Week.  Rep.  160, 
liolding  a  municipal  corporation  was  not  bound  by  a  contract  of  leasing  executed 
without  the  corporate  seals. 

—  Appointment  of  oflicers  or  agents   without   seal. 

Cited  in  Planters'  P.ank  v.  iJivingsville  Cotton  Mfg.  Co.  10  Rich.  L.  96,  hold- 
ing the  appointment  of  an  agent  to  bind  the  corporation  need  not  be  under  seal ; 
Armstrong  v.  Portage  W.  &  N.  W.  R.  Co.  1  Manitoba  L.  Rep.  344,  holding  the 
engagement  of  a  civil  engineer  by  a  corporation  was  not  binding  upon  it  where 
not  under  its  corporate  seal;  Quinn  v.  School  Trustees,  7  U.  C.  Q.  B.  130,  hold- 
ing a  declaration  in  an  action  by  a  school  teacher  against  trustees  for  salary 
was  bad  in  not  setting  out  that  the  agreement  was  made  with  the  defendants 
by  their  corporate  seal;  Dyte  v.  St.  Pancras,  27  L.  T.  N.  S.  342,  holding  the 
contract  of  board  of  poor  law  guardians  appointing  a  person  to  be  a  medical 
officer  to  the  corporation  must  be  under  seal;  Austin  v.  Bethnal  Green,  L.  R. 
9  C.  P.  91,  43  L.  J.  C.  P.  N.  S.  100,  29  L.  T.  N.  S.  807,  22  Week.  Rep.  406, 
holding  a  contract  for  the  engagement  of  a  clerk  to  the  master  of  a  workhouse, 
by  a  board  of  guardians,  must  be  under  seal;  Arnold  v.  Poole  Corp.  12  L.  J. 
C.  P.  NT.  S.  97,  4  Mann.  &  G.  860,  5  Scott  N.  R.  741,  2  Dowl.  N.  S.  574,  7  Jur. 
653,  holding  an  appointment  of  an  attorney  to  conduct  suits  for  a  corpoi'ation 
must  be  under  seal. 
Corporations  as  bound  by  the  acts  of  their  agents. 

Cited  in  Ryan  v.  Dunlap,  17  III.  40,  63  Am.  Dec.  334,  holding  the  cashier  of 
a  bank  acting  in  conformity  with  its  rules  and  regulations  may  release  a  mort- 
gage executed  in  its  favor;  Manning  v.  Winnipeg,  21  Manitoba  L.  Rep.  203, 
holding  that  city  was  not  liable  for  fees  of  barrister  employed  by  resolution  of 
council  only,  in  absence  of  acceptance  of  his  work  by  council;  Ramsay  v.  West- 
ern Dist.  Council,  4  U.  C.  Q.  B.  374,  holding  the  clerk  of  a  district  council 
coulil  not  bind  the  council  for  school  books,  where  such  purchaser  had  not  the 
right  to  make  such  purchases. 
Proof  of  official  records. 

Cited  in  Re  Christern,  11  Jones  &  S.  523,  56  How.  Pr.  5,  holding  the  pre- 
liminary proofs  having  thereon  the  initials  of  the  presiding  judge  on  being 
filed  with  the  clerk  with  the  oath  of  allegiance,  constituted  a  record  of  judg- 
ment admitting  to  citizenship. 

6  E.  R.  C.  315.  SOUTH  OF  IRELAND  COLLIERY  CO.  v.  WADDLE,  L.  R.  4 
C.  P.  617,  38  L.  J.  C.  P.  N.  S.  338,  17  Week.  Rep.  896,    affirming    the    de- 
cision of  the  Court  of  Common  Picas,  reported  in  L.  R.  3  C.  P.  463,  37  L. 
J.  C.  P.  N.  S.  211,  18  L.  T.  N.  S.  405,  16  Week.  Rep.  750. 
Necessity  of  corporate  seal  to  the  validity  of  acts  of  trading  corporation. 
Cited  in  Canadian  P.  Nav.  Co.  v.  Victoria  Packing  Co.  3  B.  C.  490,  holding 
a  contract  of  a  corporation   to  ship  all  goods  consigned  to  them  by  plaintifl"s 
steamers   is  not   void  because  of   want  of  the  corporate  seal;    Cauda   C.   R.   Co. 
v.   Murray,   8   Can.   S.   C.   313,   liolding   an   action   might   be   maintained   on    an 
agreement  for  the  fencing  of  the  right  of  way  of  defendant  corporation  although 
such   agreement  was  not  under   seal;    Wright  v.   Sun  Mut.   L.   Ins.   Co.   5   Ont. 
App.  Rep.  218,  holding  defendant  company  was  bound  on  a  policy  issued  by  it 
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although  without  a  corporate  seal;  Garland  Mfg.  Co.  v.  Northumberland 
Paper  &  Electric  Co.  31  Ont.  Rep.  40,  holding  that  corporation  cannot  be  held 
liable  as  tenant  from  year  unless  there  is  lease  under  its  corporate  seal;  Hill 
V.  Ingersoll  &  P.  B.  Gravel  Road  Co.  32  Ont.  Rep.  194,  holding  that  agreement 
to  bind  corporation  by  executory  contract  to  purchase  gravel  required  for  road, 
during  indefinite  period,  must  be  under  seal;  Albert  Cheese  Co.  v.  Leeniing,  31 
U.  C.  C.  P.  272,  holding  a  contract  entered  into  by  defendant  corporation  for 
the  sale  of  a  quantity  of  cheese  was  binding  on  it  although  contract  was  not 
under  seal;  Brown  v.  Belleville,  30  U.  C.  Q.  B.  373;  Wentworth  County  v. 
Hamilton,  34  U.  C.  Q.  B.  585 ;  Hughes  v.  Canada  Permanent  Loan  &  Sav.  Soc. 
39  U.  C.  Q.  B.  221;  Hunt  v.  Wimbledon' Local  Board,  L.  R.  3  C.  P.  Div.  208, 
L.  R.  4  C.  P.  Div.  48,  47  L.  J.  C.  P.  N.  S.  540,  48  L.  J.  C.  P.  N.  S.  207,  16  Eng. 
Rul.  Cas.  637,  40  L.  T.  N.  S.  115,  27  Week.  Rep.  123;  Armstrong  v.  Portage, 
W.  &  N.  W.  R.  Co.  1  Manitoba  L.  Rep.  344, —  on  necessity  of  corporate  seal  to 
the  validity  of  corporate  acts. 

Cited  in  note  in  7  E.  R.  C.  368,  on  presumption  of  performance  of  everything 
necessary  to  make  executed  contract  acted  upon  by  corporation  a  binding  one. 

The  decision  of  the  Court  of  Common  Pleas  was  cited  in  Brandon  Constr. 
Co.  v.  Saskatoon  School  Board,  5  D.  L.  R.  754,  holding  that  contract  of  trading 
company  entered  into  for  purpose  for  which  company  was  organized  need  not  be 
under  seal  of  company;  Canada  F.  &  M.  Ins.  Co.  v.  Western  Assur.  Co.  5  Ont. 
App.  Rep.  244,  holding  that  trading  corporation  may  become  liable  in  respect  of 
those  matters  of  business  whicli  it  is  incorporated  to  carry  on,  by  almost  any  act 
which  will  bind  imincorporated  partnership;  Ontario  Co-Op.  Stone-Cutters' 
Asso.  V.  Clarke,  31  TJ.  C.  C.  P.  280,  holding  corporation  Avas  liable  on  a  contract 
for  services  partly  performed  although  contract  was  not  under  seal;  Forrest 
V.  Great  Northwest  p.  R.  Co.  12  Manitoba  L.  Rep.  472 ;  O'Brien  v.  Credit  Valley 
R.  Co.  25  U.  C.  C.  P.  275;  Dominion  Bank  v.  Knowlton,  25  Grant,  Ch.  (U.  C.) 
125, — on  necessity  of  corporate  seal  to  the  validity  of  corporate  acts. 

—  Contracts    by    ofWcers    thereto   authorized. 

Cited  in  National  Malleable  Castings  Co.  v.  Smith's  Falls  Malleable  Castings 
Co.  14  Ont.  L.  Rep.  22,  holding  defendant  company  bound  on  an  executory  con- 
tract, entered  into  by  its  manager,  without  a  corporate  seal. 

The  decision  of  the  Court  of  Common  Pleas  was  cited  in  Calvin  v.  Provincial 
Ins.  Co.  20  U.  C.  C.  P.  267,  holding  that  agi'eemcnt  not  under  seal,  of  insurance 
company  through  agent  to  arbitrate  question  of  legal  liability  of  company  was 
not  binding  upon   companj*. 

—  Municipal  corporation. 

Cited  in  Jennett  v.  Sinclair,  10  N.  S.  392,  holding  that  contract  by  city  for 
purchase  of  land  must  be  under  corporate  seal ;  Bcrnardin  v.  Nortli  Dufferin, 
19  Can.  S.  C.  581,  holding  a  municipal  corporation  was  liable  on  an  executed 
contract  for  the  performance  of  Mork  witliin  the  purpose  for  which  it  was 
created  although  a  corporate  seal  was  wanting;  Silsby  v.  Dunnville,  31  U.  C.  C. 
P.  301,  holding  that  contract  not  under  seal,  made  by  village,  for  purchase  of 
fire  engine  cannot  be  enforced;  Wells  v.  Kingston-upon-ilull,  L.  R.  10  C.  P.  402, 
44  L.  J.  C.  P.  N.  S.  257,  32  L.  T.  N.  S.  615,  23  Week.  Rep.  562,  holding  it  was 
not  necessary  that  the  contract  of  a  municipal  corporation  letting  the  use  of  a 
dock  to  plaintiffs  be  under  the  seal  of  the  corporation. 

Cited  in  note  in  16  E.  R.  C.  665,  on  requisites  of  contract  for  local  imi)rove- 
ments. 

The  decision  of  the  Court  of  Common  Pleas  was  cited  in  Silsby  v.  Dunnville, 
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8  Ont.  App.  Rep.  524.  holding  that  contract  for  purchase  of  fire  engine  by  village 
is  not  binding  unless  contract  is  under  seal. 
Authority  of  oiriccr  of  corporation   to  bind. 

Cited  in  Thompson  v.  Brantford,  Electric  &  Operating  Co.  25  Ont.  App.  Rep. 
1)40,  holding  the  defendant  corporation  were  liable  for  the  value  of  a  machine 
purchased  by  their  manager  under  autliority  from  directors,  although  under 
different  terms  than  autliorized;  Wood  v.  Ontario  &  I.  R.  Co.  24  U.  C.  C.  P.  334; 
liain  V.  Anderson,  27  Ont.  Rep.  3G9, — on  extent  of  authority  of  agents  or  of- 
ficers of,  to  bind  corporation. 

The  decision  of  the  Court  of  Common  Pleas  was  cited  in  Allen  v.  Ontario  & 
R.  River  R.  Co.  29  Ont.  Rep.  510,  holding  a  corporation  was  liable  on  a  contract 
entered  into  by  one  of  its  directors  with  plaintiff  on  behalf  of  the  company  in 
advertising  and  promoting  its  undertaking;  Brown  v.  Sweet,  7  Ont.  App.  Rep. 
725,  on  power  of  trustees  of  church  to  give  mortgage  on  church  property ; 
Sheppard  v.  Bonanza  Nickel  Min.  Co.  25  Ont.  Rep.  305;  Sheppard  v.  Bonanza 
Nickel  Mining  Co.  31  U.  C.  C.  P.  305;  Calvin  v.  Provincial  Ins.  Co.  20  U.  C.  C. 
P.  21;  Smith  v.  ^McLandress,  26  Grant,  Ch.  (U.  C.)  17,— on  authority  of  of- 
ficer of  a  corporation  to  contract  on  behalf  of  the  corporation. 
Autliority  of  agent  to  bind  principal. 

The  decision  of  the  Court  of  Common  Pleas  was  cited  in  Hovvarth  v.  Singer, 
Mfg.  Co.  8  Ont.  App.  Rep.  204,  holding  defendant  company  was  bound  by  the 
act  of  a  general  agent  in  appointing  plaintiff  a  sub-agent;  Calloway  v.  Stobart, 
14  Manitoba  L.  Rep.  650  (dissenting  opinion),  on  extent  of  authority  of  agent 
to  bind  principal  by  his  acts. 

0  E.  R.  C.  325,  FEATIIERSTONE  v.  HUTCHINSON,  Cro.  Eliz.  199. 
Illegality  of  consideration  as  rendering  a  contract  void. 

Cited  in  Stallings  v.  Johnson,  27  Ga.  564,  holding  an  indorser  of  a  note  was 
discharged  from  liability  thereon  by  reason  of  an  extension  of  time  by  the 
holder  to  the  maker  for  a  usurious  consideration;  Cotten  v.  McKenzie,  57  Miss. 
418;  Widoe  v.  Webb,  20  Ohio  St.  431,  5  Am.  Rep.  064;  Perkins  v.  Cummings, 
2  Gray,  258, — holding  a  promissory  note  part  of  the  consideration  of  whicli  is 
liquors  unlawfully  sold,  is  wholly  void  in  the  hands  of  the  promisee ;  Love  v. 
Palmer,  7  Johns.  159,  holding  that  bond  taken  by  under-sheriff  as  indemnity  for 
escape,  then  in  contemplation,  of  prisoner  held  on  execution  for  debt,  was  void ; 
Raquet  v.  Roll,  7  Ohio,  pt.  1,  p.  76, — holding  that  obligation,  part  consideration  of 
which  is  to  forbear  criminal  prosecution,  is  void;  Edwards  County  v.  Jennings, 
89  Tex.  618,  35  S.  W.  1053,  holding  a  contract  for  the  supplying  of  water  to  the 
county  was  void  where  part  of  the  consideration  therefor  was  a  grant  to  the 
defendant  of  the  exclusive  riglit  of  way  to  lay  piping  for  supplying  a  certain 
town  with  water;  Bank  of  JNIontreal  v.  McTavish,  13  Grant,  Ch.  (U.  C.)  395, 
holding  the  assignment  of  a  policy  of  insurance  by  an  insolvent  debtor  in  satis- 
taction  of  a  debt  not  due  and  for  a  further  advance  of  money  was  void  as  a 
fraudulent  preference:  Leggatt  v.  Brown,  29  Ont.  Rep.  530,  holding  notes 
executed  by  a  wife  and  son  of  a  debtor,  part  of  the  consideration  for  which 
was  to  stifle  a  criminal  prosecution  against  the  husband,  was  void  for  illegality ; 
Loomis  V.  Newhall,  15  Pick.  159;  Luce  v.  Foster,  42  Neb.  818,  60  N.  W.  1027: 
Hynds  v.  Hays,  25  Ind.  31, — on  illegality  of  consideration  as  how  affecting  the 
validity  of  a  contract;  Woodruff  v.  Hinman,  11  Vt.  592,  34  Am.  Dec.  712; 
Cobb  V.  Cowdery,  40  Vt.  25,  94  Am.  Dec.  370:  Yundt  v.  Roberts,  5  Serg.  &  R. 
139, — on  illegality  of  part  of  consideration  as  vitiating  the  whole  contract. 
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Cited  in  notes  in  18  Eng.  RuL  Cas.  83,  on  invalidity  of  securities  given  for 
an  immoral  consideration;  15  E.  R.  C.  482,  on  right  to  recover  rent  for 
premises  demised  for  an  illegal  purpose;  21  E.  R.  C.  701,  on  invalidity  of  con- 
tracts against  public  policy. 

Cited  in  Benjamin,  Sales,  ijth  ed.  503;  2  Beach,  Contr.  1861,  on  validity  of 
contract   where   consideration   was   partly    illegal. 

€  E.  R.  C.  326,  PEARCE  v.  BROOKS,  12  Jur.  N.  S.  342,  35  L.  J.  Exch.  X.  S. 

134,  L.  R.  1  Exch.  213,  14  L.  T.  N.  S.  288,  14  Week.  Rep.  614. 
Invalidity  of  contract  known  to  be  for  illegal  or  immoral  purjiose. 

Cited  in  Green  v.  Collins,  3  Cliff.  494,  Fed.  Cas.  No.  5,755;  Adams  v.  Couillard, 
102  Mass.  167;  Hill  v.  Spear,  50  N.  H.  253,  9  Am.  Rep.  205;  Graves  v.  Johnson, 
179  Mass.  53,  88  Am.  St.  Rep.  355,  60  N.  E.  383,— holding  that  sale  of  liquor 
Jiere  for  transportation  to  another  state,  there  to  be  sold  contrary  to  law  by 
purchaser,  does  not  connect  sale  here  with  illegal  consequences  sufficiently  to 
make  it  invalid;  Hanauer  v.  Woodruff,  15  Wall.  439,  21  L.  ed.  224,  holding  that 
bonds  issued  by  authority  of  convention  of  Arkansas,  which  attempted  to  carry 
that  state  out  of  union,  for  purpose  of  supporting  war  of  Rebellion  does  not  consti- 
tute valid  consideration  for  promissory  note,  although  such  bonds  were  used  as  cir- 
culating medium  in  Arkansas;  Hubbard  v.  iloore,  24  La.  Ann.  591,  13  Am.  Rep. 
128  (dissenting  opinion),  on  inmioral  consideration  as  vitiating  contract;  Graves 
v.  Johnson,  156  Mass.  211,  15  L.R.A.  834,  32  Am.  St.  Rep.  446,  30  N.  E.  818, 
holding  that  contract  for  sale  of  liquor  to  nonresident  with  view  to  its  being 
resold  by  him  contrary  to  law  of  his  own  state,  is  void,  although  violation 
of  law  was  not  controlling  inducement  to  sale  which  was  made  primarily  for 
money  received;  C.  F.  Jewett  Pub.  Co.  v.  Butler,  159  Mass.  517,  22  L.R.A.  253, 
^4  N.  E.  1087,  holding  that  agreement  by  author  to  indemnify  his  publisher 
for  any  costs  and  damages  by  reason  of  publication  is  not  invalid  on  ground  that 
unlawful  publication  is  intended,  where  it  does  not  appear  that  there  was  any 
intention  to  publish  libel;  Snyder  v.  Willey,  33  Mich.  483,  holding  that  note 
given  in  consideration  of  suppression  of  criminal  proceedings,  is  void  in  hands 
of  promisee  who  was  party  to  illegality;  Curran  v.  Downs,  3  Mo.  App.  46S. 
liolding  that  fact  that  vendor  knew,  at  time  of  making  sale,  that  vendee  intend- 
ed to  use  thing  sold  for  immoral  purposes,  is  no  bar  to  action  to  recover  its 
value;  Mitchell  v.  Branham,  104  App.  480,  79  S.  W.  739,  holding  that  party 
to  contract  for  unlicensed  sales  of  liquor,  which  contravene  penal  statutes, 
has  no  remedy  for  breach  of  it;  St.  Louis  Fair  Asso.  v.  Carmody,  151  Mo. 
566,  74  Am.  St.  Rep.  571,  52  S.  W.  365,  holding  that  contract  by  fair  associa- 
tion which  has  for  its  object  facilitation  and  encouragement  of  gambling  is 
void;  Michael  v.  Bacon,  49  Mo.  474,  8  Am.  Rep.  138,  holding  that  it  is  no 
defense  in  action  for  work  and  labor  done  and  material  furnished  in  fitting  up 
liouse,  that  plaintiff  knew  tluit  house  was  tp  be  used  for  gambling  purposes; 
Lloyd  v.  North  Carolina  R.  Co.  151  N.  C.  536,  45  L.R.A.  (N.S.)  378,  66  S.  E. 
604,  holding  that  action  will  not  lie  when  plaintiff  must  base  claim  on  viola- 
tion of  criminal  laws,  even  though  plaintiff  was  acting  under  orders  of  de- 
fendant, his  principal;  Pfau  v.  Lorain,  1  Cin.  Sup.  Ct.  Rep.  73,  13  Ohio  Dec. 
423  (dissenting  opinion),  on  the  point  that  there  can  be  no  recovery  for  liquor 
sold  to  persons  known  to  be  running  a  gambling  house  and  sellinnf  liquor  in 
violation  of  law;  Trites-Wood  Co.  v.  Western  Assur.  Co.  15  B.  C.  405  (dissent- 
ing opinion),  on  validity  of  policy  of  insurance  upon  house  described  as  "sport- 
in'»  house;"  Alexander   v.  Ileatli,   8  B.  C.  95,  holding  that  transaction   which   is 
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evasion  of  statute  does  not  give  basis  for  riglit  of  action;  Walsh  v.  Trebilcock, 
23  Can.  S.  C.  695,  holding  that  after  election,  when  money  has  been  paid  to 
winner  of  bet,  loser  cannot  recover  from  stakeholder  amount  deposited  by  him, 
parties  being  in  pari  delicto;  Clark  v.  Hagar,  22  Can.  S.  C.  510,  holding  that 
contract  for  transfer  of  property  with  intent  by  transferer,  and  for  purpose 
that  it  shall  be  applied  by  transferee  to  accomplish  i.ieiit  of  illegal  purpose,  is 
void;  Ontario  Bank  v.  McAllister,  43  Can.  S.  C.  338  (dissenting  opinion),  on 
illegality  of  purpose  on  part  of  one  party  to  agreement,  known  at  time  it  was 
made  as  bar  to  enforcement  of  agreement;  Keast  v.  Elder,  7  Luzerne  Leg.  Reg. 
229,  holding  that  contract  is  void  where  beer  is  supplied  to  unlicensed  person  to 
retail  by  him,  in  fraud  of  revenue;  Wilkins  v.  Wallace,  38  N.  B.  80,  holding 
that  one  selling  liquor  which  he  knows  is  intended  to  be  resold  contrary  to 
law  cannot  recover  for  purcluise  price:  Furlong  v.  Russell,  24  N.  B.  478;  Hooper 
V.  Coombs,  5  Manitoba  L.  Rep.  65,  holding  that  contract  to  transport  whisky 
in  violation  of  law  is  invalid;  Hager  v.  O'Neil,  20  Ont.  App.  Rep.  198  (afiirming 
21  Ont.  Rep.  27 ) ,  holding  that  mere  knowledge  that  house  mentioned  in  contract 
for  sale,  is  used  for  immoral  purposes,  does  not  vitiate  sale;  Smith  v.  Benton, 
20  Ont.  Rep.  344,  holding  that  no  recovery  of  purchase  price  of  liquor  can  be 
had  where  seller  knew  it  was  to  be  resold  in  violation  of  statute;  Garand  v. 
West,  Rap.  Jud.  Quebec,  40  C.  S.  323,  holding  the  banker  of  a  broker  whose  ex- 
travagant and  criminal  operations  in  promising  jjayment  of  unrealizable  profits 
have  become  well  known  by  denunciations  in  the  papers,  who  receives  and  carries 
to  the  credit  of  its  client  a  check  given  by  one  of  the  hitter's  dupes  is  a  regular 
holder  in  good  faith  in  absence  of  proof  of  notice;  Bruneau  v.  Laliberte,  Rap. 
Jud.  Quebec,  19  C.  S.  425,  holding  that  a  contract  of  insurance  upon  furniture 
in  a  house  of  ill-fame  is  illegal;  Kelly  v.  Earl,  29  U.  C.  C.  P.  477,  to  the  point 
that  intention  on  part  of  seller  that  goods  sold  shall  be  used  for  unlawful  pur- 
pose is  necessary  to  prevent  recovery  of  price;  Scott  v.  Brown  [1892]  2  Q.  B. 
724,  61  L.  J.  Q.  B.  N.  S.  738,  4  Reports,  42,  67  L.  T.  N.  S.  782,  41  Week.  Rep. 
116,  57  J.  P.  213,  denying  action  founded  on  fictitious  stock  sales  designed  to 
create  semblence  of  a  market. 

Cited  in  notes  in  15  L.R.A.  836,  on  right  to  recover  price  of  property  sold 
for  unlawful  use;  13  E.  R.  C.  561,  on  invalidity  of  insurance  on  ship  or  goods 
for  illegal  voyage;  6  E.  R.  C.  334,  335,  on  invalidity  of  illegal  or  immoral  con- 
tract. 

Cited  in  2  Mechem  Sales,  881,  on  invalidity  of  sale  in  furtherance  of  social 
vices;  2  Mechem  Saks,  872,  on  invalidity  of  contract  of  sale  for  immoral  or 
illegal  purpose;  2  Mechem  Sales,  878,  on  invalidity  of  contract  malum  pro- 
hibitum or  malum  in  se;  1  Page  Contr.  831,  on  validity  of  contracts  aiding 
sexual  immorality;  2  Beach  Contr.  1874,  on  right  of  action  arising  out  of  fraud: 
HoUingsworth  Contr.  261,  on  validity  of  agreement  where  immediate  object  or 
consideration  is  not  unlawful,  but  the  intent  is  to  further  an  illegal  purpose; 
Benjamin  Sales  5th  ed.  505,  507,  508,  on  validity  of  sale  of  thing  innocent  in 
itself  where  seller  knows  it  is  intended  for  an  illegal  purpose. 

Distinguished  in  Waugh  v.  Morris,  L.  R.  8  Q.  B.  202,  42  L.  J.  Q.  B.  N.  S.  57,  28 
L.  T.  N.  S.  265,  21  Week.  Rep.  438,  where  there  was  no  contemplation  or  belief  by 
shipowner  who  chartered  ship  to  carry  hay  whose  importation  was  illegal  that 
party  chartering  it  would  violate  law. 
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6  E.  R.  C.  338,  BLACIIFORD  v.  PRESTON,  4  Revised  Rep.  598,  8  T.  R.  89. 
Contracts  in  violation  of  law  or  contrary  to  public  policy. 

Cited  in  Tufts  v.  Tufts,  3  Woodb.  &  M.  456,  Fed.  Cas.  No.  14,233,  holding 
where  contract  is  expressly  or  by  implication  forbidden  by  statute  or  commou 
law,  no  court  will  lend  its  assistance  to  give  it  effect;  Oxford  Iron  Co.  v. 
Quinchett,  44  Ala.  487,  holding  action  not  maintainable  upon  contract  for  hire 
of  mules  to  be  used  in  business  of  manufacturing  iron  for  Confederate  States 
for  use  in  prosecuting  rebellion  against  United  States;  Bayne  v.  Suit,  1  Md. 
80,  holding  sale  of  negroes  pending  replevin  suit  for  same  illegal  and  action 
based  thereon  not  maintainable;  Bliss  v.  Brainard,  41  N.  H.  256,  holding  plain- 
tiff could  not  recover  for  casks  in  which  liquors  were  illegally  sold;  Sharp  v. 
Teese,  9  N.  J.  L.  352,  17  Am.  Dec.  479,  holding  note  void  where  given  by  insol- 
vent debtor  in  consideration  of  withdrawal  of  opposition  to  his  discharge  under 
insolvent  act;  Church  v.  Muir,  33  N.  J.  L.  318,  holding  that  note  which  is  given 
for  property  transferred  to  drawer,  for  purpose  of  defrauding  creditors  of  payee 
cannot  be  enforced  in  hands  of  payee  against  drawer;  Brooks  v.  Cooper,  50  iS'. 
J.  Eq.  76],  21  L.R.A.  617,  35  Am.  St.  Rep.  793,  26  Atl.  978,  holding  that  agree- 
ment between  publishers  of  newspapers,  that  they  would  divide  money  received 
for  publication  of  laws  of  state,  is  void  when  law  directed  that  state  officers 
should  select  newspapers  to  publish  such  laws;  Wittkowsky  v.  Baruch,  127  JM. 
C.  313,  37  S.  E.  449,  holding  it  was  unlawful  for  trustee  to  sell  out  trust  and 
that  executory  contract  based  on  such  transaction  "was  not  enforceable;  Lyon 
V.  Strong,  6  Vt.  219,  holding  Sunday  contract  unenforceable;  Sharp  v.  M'Keen, 
4  N.  B.  524,  holding  contract  violative  of  rights  of  Crown  in  property  forming 
part  of  public  domain  invalid. 

Cited  in  notes  in  20  L.R.A.  545,  on  effect  of  preventing  or  checking  bids  upon 
validity  of  auction  sales;   24  E.  R.  C.  257,  on  appointment  of  master  of  ship. 

Cited  in  2  Beach  Contr.   1883,  on   invalidity  as  against   public   policy  of  con- 
tracts in  violation  of  statute. 
—  Affecting  offices  or  official  fidelity  or  public  service. 

Cited  in  Berka  v.  Woodward,  125  Cal.  119,  45  L.R.A.  420,  73  Am.  St.  Rep. 
31,  57  Pac.  777,  holding  that  an  officer  cannot  recover  on  an  implied  contract 
with  a  municipality  for  materials  supplied  to  it  where  the  statutes  prohibit 
liim  from  being  "directly  or  indirectly  interested  in  any  contract"  with  the  city 
and  make  a  violation  thereof  a  misdemeanor;  Howell  v.  Fountain,  3  Ga.  176, 
46  Am.  Dec.  415,  holding  contract  illegal  because  in  contravention  of  treaty 
and  immoral  because  involving  compromise  of  fraud,  and  also  official  in- 
iidelity;  Burger  v.  Rice,  3  Ind.  125,  holding  agreement  of  person  who  had  con- 
tract for  keeping  paupers  whereby  he  assigned  keeping  of  half  of  them,  void  as 
against  public  policy;  Elkhart  County  Lodge  v.  Crary,  98  Ind.  238,  49  Am.  Rep. 
746,  holding  agreement  to  secure  location  of  postoffiee  in  certain  place  void 
as  against  public  policy  because  tending  to  injure  public  service;  Johnson 
County  V.  Mullikin,  7  Blackf.  301,  holding  promissory  note  void  where  given 
to  county  commissioners  in  consideration  of  appointment  of  collector  for  county: 
Alvord  V.  Collin,  37  Mass.  418,  holding  that  where  person  was  chosen  collector 
of  taxes  "by  bidding  off  the  office  at  vendue"  by  which  "he  was  to  collect  taxes 
of  town  for  five  per  cent,"  election  was  valid;  Meredith  v.  Ladd,  2  N.  H.  517, 
holding  note  given  in  consideration  of  being  chosen  to  offfce  of  town  constable 
void;  Gulick  v.  Ward,  10  N.  J.  L.  87,  18  Am.  Dec.  389,  holding  that  agreement 
to  pay  $1000,  on  condition  that  plaintiff"  would  forbear  to  propose  to  postmaster 
general  to  carry  mail  on  mail  route,  is  void  as  against  public  policy;  Cansler  v. 
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Penland,  125  N.  C.  578,  48  L.E.A.  441,  34  S.  E.  683,  liolding  contract  by  which 
shoriil  let  taxes  to  farm  out  void  on  grounds  of  public  policy;  White  v.  Cook, 
51  \V.  Va.  201,  57  L.E.A.  417,  00  Am.  St.  Rep.  775,  41  S.  E.  410,  holding  con- 
tract between  sheriff  and  deputy  relative  to  collection  of  taxes  and  doing  of 
work  of  sheriff's  office,  whereby  deputy  was  to  pay  certain  sum  per  annum  was 
contrary  to  law  against  office  farming;  Ireland  v.  Guess,  3  U.  C.  Q.  B.  220 
(dissenting  opinion),  on  invalidity  of  transaction  or  undertaking  object  of 
which  is  violation  of  public  or  private  duty. 

Cited  in  1  Page,  Contr.  G41,  on  validity  of  •contract  to  obtain  public  office; 
Benjamin  Sales,  5th  ed.  514,  on  invalidity  of  contracts  for  sale  of  oilices. 

Distinguished   in   Alvord   v.   Collins,   20   Pick.   418,   where   election   to   office   of 
tax  collector  by  bidding  off  the  office  at  vendue  was  sustained. 
Governmental  nature  of  East  India  Company. 

Cited  in  Card  v.  Hope,  24  E.  R.  C.  246,  2  Barn.  &  C.  661,  4  Dowl.  &  R.  164, 
2  L.  .J.  K.  B.  N.  S.  96,  26  Revised  Rep.  503,  on  governmental  or  private  nature 
of  East  India  Company. 

6  E.  R.  C.  347,  LOWE  v.  PEERS,  4  Burr.  2225,  Wilmot's  Notes,  364. 
Illegality  of  provisions  of  contracts  or  wills  restrictive  of  marriage. 

Cited  in  Sheppey  v.  Stevens,  177  Fed.  484,  holding  that  agreement  by  which 
plaintiff  was  to  use  his  best  efforts  in  influencing  testator  under  whose  will 
plaintiff  and  defendant  expected  to  be  beneficiaries,  to  break  off  relations  with 
woman  of  questionable  character  whom  he  was  about  to  marry,  was  valid; 
Nichols  V.  Palmer,  5  Day,  47  (dissenting  opinion),  on  absence  of  right  of  court 
to  go  outside  of  record  to  look  for  consideration  over  and  above  what  is  herein 
specified  to  be  the  consideration,  where  agreement  involved  was  for  separation  of 
husband  and  wife;  Appleby  v.  Appleby,  100  Minn.  408,  10  L.R.A.(N.S.)  590, 
117  Am.  St.  Rep,  709,  111  N.  W.  305,  10  Ann.  Cas.  563,  holding  that  con- 
tracts in  restraint  of  marriage,  or  which  tend  to  induce  separation  of  husband 
and  wife,  are  on  grounds  of  public  policy,  utterly  void;  Overman  v.  Clemens,  19 
N.  C.  (2  Dev.  &  B.  L.)  185,  holding  marriage-brocage  agreement  illegal;  Middle- 
ton  V.  Rice,  Brightly  (Pa.)  88,  4  Clark  (Pa.)  7,  holding  condition  of  devise  re- 
strictive of  marriage  void;  Maddox  v.  Maddox,  11  Gratt.  804,  holding  condition 
of  bequest  restrictive  of  marriage  void;  Crowder  v.  Sullivan,  6  Ont.  L.  Rep. 
708,  holding  that  note  given  to  housekeeper  in  consideration  of  her  refraining 
from  marriage  during  mother's  life,  was  void;  Bradley  v.  Bradley,  19  Ont.  L. 
Rep.  525,  holding  agreement  of  widower  not  to  marry  again  is  void  on  ground 
of  public  policy;  R.  v.  Taylor,  36  U.  C.  Q.  B.  183,  on  illegality  of  contracts  in 
restraint  of  marriage. 

Cited  in  note  in  6  E.  R.  C.  367,  on  invalidity  of  agreement  in  general  re- 
straint of  marriage. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  362,  on  refusal  to  specifically  enforce 
contract  opposed  to  public  policy;  HoUingsworth,  Contr.  251,  on  validity  of 
agreement  against  public  policy  because  unduly  limiting  rights  of  individual 
action;  2  Page,  Contr.  875,  on  enforceability  of  promise  under  seal  to  make  a 
gift  with  or  without  the  consideration  of  a  promise  to  refrain  from  marriage; 

1  Beach,  Contr.  179,  on  want  of  consideration  as  defense  in  action  on  sealed,  in- 
strument. 

Distinguished  in  Phillips  v.  Medbury,  7  Conn.  568,  holding  restraints  upon 
marriages  in  wills  void  as  made  in  terrorem  which  doctrine  is  different  from 
that    relative    to    invalidity    of    contracts    in    restraint    of    marriage;    Crowder- 
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Jones  V.  Sullivan,  9  Ont.  L.  Rep.  27    (reversing   6  Ont.  L.  708),  holding  agree- 
ment of  daughter  with  father  to  remain  with  him  as  long  as  he  needed  her  not 
an  unreasonable  restraint  under  the  circumstances. 
Enforcement   of   contracts   again.st   public   policy   or   exjiress   statute. 

Cited  in  Terry  v.  Olcott,  4  Conn.  442,  holding  sale  of  lottery  ticket  contrary  to 
statute  illegal  and  void;  Veazey  v.  Allen,  173  N.  Y.  359,  62  L.R.A.  362,  66  N. 
E.  103,  holding  that  enforcement  of  contracts  clearly  repugnant  to  sound  moral- 
ity and  civic  honesty  will  be  denied  by  courts  on  ground  of  public  policy;  United 
States  Teleph.  Co.  v.  Middlepoint  Home  Teleph.  Co.  32  Ohio  C.  C.  18,  to  the 
point  that  courts  of  equity  have  jurisdiction  to  interfere  as  to  contracts  between 
parties  thereto  where  contract  is  opposed  to  public  policy. 
When  specified  sum  constitutes   liquidated   damages   and   when   penalty. 

Cited  in  Turner  v.  Fremont,  95  C.  C.  A.  455,  170  Fed.  259,  holding  that  agree- 
ment between  city  and  bidder  for  paving,  that  deposit  of  5  per  cent  of  amount 
of  his  bid  required  to  be  made  by  bidder,  "shall  be  considered  as  liquidated 
damages"  if  bidders  proposal  is  accepted  and  he  fails  to  enter  into  contract,  will 
be  construed  as  liquidated  damages;  Watt  v.  Sheppard,  2  Ala.  425,  holding  sum 
expressed  was  damages  liquidated  by  the  parties  for  failure  to  make  titles  in 
reasonable  time:  Williams  v.  Green,  14  Ark.  315,  holding  specified  sum  was  re- 
coverable as  liquidated  damages  for  failure  to  carry  out  exchange  agreed  upon ; 
Tingley  v.  Cutler,  7  Conn.  291,  holding  sum  named  was  liquidated  damages 
where  defendant  agreed  to  purchase  an  estate  of  plaintiff  and  pay  in  particular 
manner;  District  of  Columbia  v.  Harlan  &  H.  Co.  30  App.  D.  C.  270,  holding 
that  parties  may  lawfully  stipulate  that  certain  sum  shall  be  damages  which 
one  shall  forfeit  to  other  for  failure  to  perform  conditions  of  contract;  Alex- 
ander v.  Troutiiian,  1  Ga.  461,  holding  back  interest  recoverable  as  stipulated 
damages  in  suit  upon  note  interest  upon  which  was  payable  from  date  if  not 
punctually  paid:  Westfall  v.  Albert,  212  111.  08,  72  N.  E.  4,  holding  bond  open 
to  construction  must  be  treated  as  penal;  Peine  v.  Weber,  47  111.  41,  holding  when 
provision  has  reference  only  to  uncertain  damages,  and  case  shows  serious 
damage  might  have  been  incurred  and  no  fraud  has  been  used  in  procuring  in- 
sertion of  stipulation,  it  furnishes  only  measure  of  damages;  Hamilton  v.  Over- 
ton, 6  Blackf.  206,  38  Am.  Dec.  136,  holding  that  under  agreement  to  procure 
and  deliver  to  plaintiff,  within  limited  time,  certificate  of  third  person  to  certain 
effect,  and  stipulation  tiiat  if  defendant  failed  to  du  so,  he  would  pay  $500 
liquidated  damages,  $500  was  measure  of  damages;  Foley  v.  McKeegan,  4  Iowa, 
],  66  Am.  Dec.  107,  holding  sum  inserted  in  contract,  to  be  paid  on  its  nonful- 
filment,  was  designed  by  parties  as  penalty  and  not  as  liquidated  damages:  Aj)- 
plegate  v.  Jacoby,  9  Dana,  206,  holding  amount  to  be  paid  upon  setting  up  and 
carrying  on  of  business  in  violation  of  agreement  must  be  regarded  as  stipu- 
lated damages;  Hatch  v.  Kimball,  14  Me.  9,  holding  provision  for  fullilmont  of 
covenants  in  bond  was  secured  by  penalty ;  Gammon  v.  Howe,  14  Me.  250, 
holding  damages  liquidated  where  sum  stated  was  unaccompanied  by  any  terms 
indicating  it  was  regarded  as  penal  and  case  afforded  no  otlier  measure  of  dam- 
ages equally  satisfactory;  Smith  v.  Bergengren,  153  Mass.  236,  10  L.R.A.  768, 
26  N.  E.  690,  liolding  where  physician  soUl  his  practice  in  certain  town  and 
covenanted  tliat  he  should  have  right  to  engage  in  practice  thereon  payment  of 
sum  stated,  that  such  sum  was  not  penalty  nor  liquidated  damages,  but  price 
fixed  for  what  contract  permitted:  Hempler  v.  Sclineider,  17  Mo.  258,  liolding 
maker  of  note  for  goods  received  payable  in  case  certain  party  did  not  return  to 
place  named  within   fifty  days,   liable  for   full  amount    thereof,   wliether  damage 
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was  sustained  by  nonreturn  of  party  or  not;  Cliamberlain  v.  Bagley,  11  N.  H. 
234,  holding  that  stipulation  in  land  contract,  that  .$500  would  be  forfeited 
upon  breach  thereof  sliould  be  construed  as  stipulation  for  liquidated  damages ; 
Ward  V.  Hudson  River  Bldg.  Co.  125  N.  Y.  230,  26  N.  E.  256,  holding  sum  fixed 
by  contract  to  be  paid  in  case  of  failure  to  complete  building  contract  at  cer- 
tain time  was  liquidated  damages;  Westerman  v.  Means,  12  Pa.  97,  holding 
deduction  per  acre  for  failure  to  furnish  title  as  agreed  allowable  as  stipulated ; 
Whitfield  V.  Levy,  35  N.  J.  L.  349,  holding  sum  named  as  penalty  and  forfeiture 
for  failure  to  comply  with  provisions  of  executory  agreement  for  sale  of  realty 
was  penalty,  and  only  nominal  damages  recoverable,  for  breach;  Owens  v.  Hodges, 
1  McMull.  L.  106,  holding  tliat  true  inquiry  is,  what  did  parties  intend  and  hold- 
ing sum  named  was  penalty  where  it  was  evident  parties  could  not  have  in- 
tended it  as  true  estimate  of  damages;  Thomas  v.  Bennett,  Newfoundland 
Rep.  (1864-74)  252,  holding  sum  which  was  measure  of  work  to  be  done  and  to 
be  expended  for  benefit  of  both  parties  was  not  liquidated  damages. 

Cited  in  note  in  6  Eng.  Rul.  Cas.  553,  as  to  when  stipulation  in  contract  is 
for  a  penalty  and  wheii  for  liquidated  damages. 

Cited  in  Parsons  Partn.  4th  ed.  224,  on  provisions  in  partnership  agreement 
for   liquidating  damages   for  misconduct   of  partner. 

Distinguished  in  Nash  v.  Hermosilla.  U  Cal.  5S4,  70  Am.  Dec.  676,  holding 
sum  named  was  penalty  and  not  liquidated  damages,  where  agreement  was  be- 
tween lessor  and  lessee  relative  to  surrender  of  lease;  Stearns  v.  Barrett,  1 
Pick.  443,  11  Am.  Dec.  223,  where  agreement  was  to  abstain  from  doing 
certain  acts  under  a  forfeiture;  Brennan  v.  Clark,  29  Neb.  385,  45  N.  W.  472, 
liolding  provision  in  building  contract  that  certain  sum  per  day  is  to  be  paid  in 
case  building  is  not  completed  at  certain  time,  is  penalty  and  not  liquidated 
damages;  Jackson  v.  Baker,  2  Edw.  Ch.  471,  where  contract  provided  for  number 
of  unequally  important  things  on  both  sides  and  specified  sum  was  held  a 
penalty;  Dennis  v.  Cummens,  3  Johns.  Cas.  297,  2  Am.  Dec.  160,  where  sum 
to  be  '"forfeited"  and  paid  as  ■'damages"  for  failure  to  convey  was  held  a  penalty ; 
Lindsay  v.  Anesley,  28  N.  C.  (6  Ired.  L.)  186,  where  amount  asked  as  liqui- 
dated damages  was  greatly  in  excess  of  real  damages  sustained  and  sum 
named  was  not  essence  of  agreement. 
—  Pleading-  and  proof. 

Cited  in  People  v.  Central  P.  R.  Co.  76  Cal.  29,  18  Pac.  90,  holding  where 
amount  is  stipulated  as  liquidated  damages,  plaintiff  should  sue  for  that  amount 
but  where  sum  stated  is  merely  penalty  plaintiff  must  sue  for  actual  damages 
sustained  by  breach;  Mure  v.  Wileys,  Pyke  (Can.)  61,  holding  plaintiff"  must 
prove  loss  beyond  penalty  in  order  to  recover  damages  in  excess  of  penalty. 

Cited  in  1  Page,  Contr.  794,  on  necessity  of  pleading  illegality  of  contract  as 
a  defense. 
Remedy  under  jienal  clause. 

Cited  in  Sun  Printing  &  Pub.  Asso.  v.  Moore,  183  U.  S.  642,  46  L.  ed.  366,  22 
Sup.    Ct.    Rep.    240,   holding   courts   of   equity   do   not   grant   relief   in   cases    of 
liquidated   damages. 
Maintenance  of  action   of  covenant  upon  bond  with   penalty. 

Cited  in  Meinert  v.  Bottcher,  00  Minn.  204,  62  N.  W.  276,  holding  at  common 
law  where  covenants  and  penalty  securing  them  are  in  the  same  deed,  action 
on  covenant  lies  to  recover  damages  for  breach  of  covenant,  damage  may  ex- 
coed   penalty,   and   obligee   may   recover    in    covenant   as   often    as   breach    arises; 
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New  Holland  Turiip.  Co.  v.  Lancaster  County,  71  Pa.  442,  29  Phila.  Leg.  Int 
324,  holding  covenant  to  recover  damages  would  lie  upon  bond  with  penalty  and 
that  damages  recoverable  might  exceed  penalty. 

Criticized  in  Jackson  County  v.  Leonard,  16  W.  Va.  470,  holding  declaration 
insufficient  either   in   covenant  or  debt  in  action   upon   bond  to  secure   perform- 
ance  of   annexed   agreement  where   nonperformance   of   agreement,    but   not   non- 
payment on  the  bond  was  assigned  as  breach. 
liiiuitatiou  of  recovery  to  stated  amount  of  obligation  or  penalty. 

Cited  in  Perit  v.  ^Yallis,  2  Dall.  252,  1  L.  ed.  370,  holding  interest  recoverable 
upon  penalty  of  bond  by  way  of  damages;  Martin  v.  Taylor,  1  Wash.  C.  C.  1, 
Fed.  Cas.  No.  9,166,  holding  where  there  is  penalty  in  agreement  under  seal, 
party  injured  may,  at  common  law,  sue  for  whole  penalty,  and  must  be  satis- 
tied  with  it,  or  he  may  bring  covenant  and  recover  in  damages  more  or  less 
than  penalty;  Ye  Seng  Co.  v.  Corbitt,  7  Sawy.  368,  9  Fed.  423,  holding  that  in 
suit  upon  covenants  in  contract  for  damages  for  breach  thereof,  amount  re- 
covered may  exceed  penalty'  mentioned  in  contract;  State  v.  Scoggin,  10  Ark. 
326,  as  to  whether  action  is  grounded  on  nonpayment  of  instalments  where 
damage  would  be  measured  by  amount  of  aggregate  of  instalments  and  interest 
impaid;  Huglies  v.  Wickliffe,  11  B.  Mon.  202,  holding  surety  not  liable  beyond 
penalty  of  bond;  Foster  v.  Passerieux,  37  Pa.  Super.  Ct.  307,  holding  that  where 
bond  given  by  married  man  to  his  wife,  is  in  penal  sum,  and  contains  conditions 
that  husband  shall  pay  certain  sum  per  month,  and  judgment  is  entered  for 
penal  sum,  surety  can  only  be  lield  to  paj'  that  amount;  New  Holland  Turnp.  Co. 
v.  Lancaster  County,  71  Pa.  442,  holding  that  where  company  entered  into  bond 
in  penalty  of  $4,000,  to  pay  one-third  of  all  reasonable  expenses  in  building 
bridge,  county  in  covenant  could  recover  one-third  of  expenses  although  beyond 
penalty  of  bond;  Henderson  v.  Hepburn,  2  Call.  (Va. )  232,  holding  stipulation 
limits  damages:  Baker  v.  Trusts  &  Guarantee  Co.  29  Ont.  Rep.  456,  holding 
plaintiff  not  limited  to  amount  of  penalty  in  bond  for  past  and  future  main- 
tenance; Barthelotte  v.  Melanson,  35  N.  B.  652,  on  limitation  of  recovery  to 
amount  of  penalty. 

Distinguished  in  Covington  v.  Lide,  1  Bay,  158,  holding  plaintiff  in  assumpsit 
may  recover  less  damages  than  tliose  laid  in  declaration;  Farrar  v.  Christy, 
24  Mo.  453,  where  instrument  contained  no  covenant  and  plaintiffs  were  limited 
in  their  recovery  to  the  penalty. 

Criticized  in  Clark  v.  Bush.  3  Cow.  151,  holding  weight  of  authority  is  in 
favor  of  doctrine  that  in  debt  on  bond  nothing  more  than  penalty  can  be 
recovered;  also  that  extent  of  liability  of  surety  is  penalty  of  bond;  Lawrence 
V.  United  States,  2  McLean,  581,  Fed.  Cas.  No.  8,145,  holding  surety's  liability 
limited  to  penalty  of  bond. 
Proof  of  consideration  of  bond. 

Cited  in  Storm  v.  United  States,  94  U.  S.  70,  24  L.  ed.  42,  holding  bond  or 
other  specialty  is  presumed  to  have  been  made  upon  good  consideration  so  long 
as  instrument  remains  unimpeached;  Mason  v.  Evans,  1  N.  J.  L.  182,  denjing 
doctrine  that  consideration  of  bond  cannot  be  inquired  into,  and  that  no  parol 
evidence  is  admissible  to  prove  instrument  void,  is  not  maintainable;  Arm- 
strong V.  M'Connell,  1  Yerg.  33,  holding  where  illegality  of  consideration  of  bond 
does  not  appear  on  record,  upon  oyer,  it  cannot,  at  common  law  be  averred, 
unless  it  be  malum  in  se;  Monro  v.  National  Surety  Co.  47  Wash.  488,  92  I'ac. 
280,  liolding  nonsuit  not  sustainable  for  mere  failure  to  prove  consideration  for 
indemnitv  bond  under  seal. 
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Proof  of  dood  by  wlliiesses  who  did  not  attest  it. 

Citod  ill  Ingrani  v.  Hall,  2  N.  C.   (1  Hayw.)   193,  holding  true  meaning  of  rule 
tliat  witness  sliall  not  be  permitted  to  deny  his  own  attestations  is  that  if  he 
does  deny  it  upon  trial,  deed  may  be  proved  by  others   who  were  not  attesting 
witnesses. 
Necessity  of  niiitimiity  in  contract. 

Cited   in   Folts   v.   Huntley,   7    Wend.   210,   as  to   Avhetiier   want   of   mutuality 
makes  covenant  void  ab  initio. 
Conclusiveness   of   legal   i)resuniption. 

Cited  in  Summerville  v.  Holliday,  1  Watts,  507,  holding  presumption  of  law, 
from  lapse  of  time,  that  legacy  has  been  satisfied  is  deduction  from  existence  of 
fact  to  which  legal  effect  is  attached  beyond  its  nature  or  operation,  and  is  con- 
clusive, and  may  be  made  by  court,  or  inconclusive  and  to  be  found  only  by 
jury. 
Enforcement   of  contracts   in  alternative. 

Cited  in  Salmon  v.  Jenkins,  4  M'Cord,  L.  288,  holding  where  defendant  un- 
dertook to  build  house  for  plaintifi",  or  on  failure,  to  pay  him  certain  sum,  and 
breach  assigned  was  failure  to  pay,  without  any  averment  that  work  was  not 
performed  plaintiff  had  no  cause  of  action  unless  he  showed  work  was  not  per- 
formed; Mercier  v.  Campbell,  14  Ont.  L.  Rep.  639,  holding  where  one  of  two 
alternative  obligations  is  not  illegal  in  vicious  sense,  but  cannot  be  enforced 
other  may  be. 

Cited    in    Benjamin,    Sales,    5th    ed.    570,    on    liability    for    nonperformance    of 
promises  which  are  not  strictly  in  the  alternative. 
Action  upon  debt  uncertain  in  amount  at  time  of  agreement. 

Cited  in  Garred  v.  Macey,  10  Mo.  161,  holding  appraisement  not  an  award  in 
sense   action   was  maintainable  thereon,   where  agreement  was   similar  to  those 
on  which  debt  will  lie  to  recover  money,  if  quantity  is  ascertained  at  time  ot 
Ijringing  action  though  it  was  uncertain  at  time  agreement  was  made. 
History  of  penalty. 

Cited  in  2  Page,  Contr.  1795,  on  history  of  penalty  in  contract  law. 
Grounds  for  arrest  of  judgment. 

Cited  in  Haley  v.  Long,  Peck   (Tenn.)    93,  on  groimds  for  arrest  of  judgment. 

6  E.  R.  C.  368,  CARTWRIGHT  v.  CARTWRIGHT,  3  De  G.  M.  &  G.  982,  10  Hare, 
630,  17  Jur.  584,  22  L.  J.  Ch.  N.  S.  841,  affirming  the  decision  of  the  Vice 
Chancellor,  reported  in  1  Week  Rep.  245. 
Illegality  of  contractual  or  testamentary  provisions  tending  to  separate 
husband  and  wife. 

Cited  in  Coe  v.  Hill,  201  Mass.  15,  86  N.  E.  949,  holding  that  provision  in  will 
that  testator's  daughter  should  have  whole  fund  instead  of  income  therefrom, 
upon  her  procuring  separation  or  divorce  from  husband,  is  void ;  Nelson  v. 
Nelson,  14  B.  C.  406,  holding  that  agreement  between  parties  to  intended  mar- 
riage, which  provides  for  certain  division  of  property  between  husband  and  wife 
in  case  they  separated  after  having  been  married  is  void. 

Cited  in  notes  in  6  E.  R.  C.  375;  12  Eng.  Rul.  Cas.  814,  815, — on  validity  of 
separation  agreement. 

Cited  in  Underbill,  Am.  Ed.  Trusts,  64,  on  legality  of  expressed  object  of 
trust. 

Distinguished   in  Cowley  v.  Twombly,   173  Mass.  393,  46  L.R.A.  1G4,  53  N.  E. 
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886,  holding  testator  may  make  bounty  contingent  upon  occurrence  of  divorce; 
Appleby  v.  Appleby,  100  Minn.  408,  10  L.R.A.(N.S.)  500,  117  Am.  St.  Rep. 
709,  311  N.  W.  305,  10  Ann.  Cas.  563,  where  contract  did  not  tend  to  induce 
separation  of  the  parties;  Re  Hope  Jolinstone  [1904]  1  Ch.  470,  73  L.  J.  Ch.  N. 
S.  321,  90  L.  T.  N.  S.  253,  20  Times  L.  R.  282,  where  gift  was  to  wife  as  long 
as  she  cohabited  with  her  husband  with  limitation  over  to  husband  after  dis- 
.solution  of  marriage  or  judicial  separation;  Marlborough  v.  Marlborough  [1901] 
1  Ch.  105,  70  L.  J.  Ch.  N.  S.  244,  49  Week.  Rep.  275,  83  L.  T.  N.  S.  578,  17 
Times  L.  R.  137,  where  under  a  power  appointment  to  second  wife  was  made 
during  life  of  first  wife  wlio  liad  been  divorced. 
Perpetuities. 

Cited  in  St.  Paul's  Church  v.  Atty.  Gen.  164  Mass.  188,  41  N.  E.  231,  holding 
condition  of  deed  relative  to  disposition  of  fund  void  as  creating  perpetuity. 

6  E.  R.  C.  376,  STANLEY  v.  JONES,  7   Bing.   369,  5  ^^loore  &  Payne,   193,  33 

Revised  Rep.  513. 
Maintenance  and  clianiperty. 

Cited  in  Poe  v.  Davis,  29  Ala.  676,  holding  assignment  of  interest  in  deced- 
ent's estate  during  litigation  concerning  will  champertous;  Gilman  v.  Jones,  87 
Ala.  691,  4  L.R.A.  113,  5  So.  785,  holding  that  purchase  of  railroad  bonds  from 
litigant  bond  holders  pending  suit  involving  fate  of  railroad  and  in  pursuance 
of  plan  to  obtain  lease  of  road  to  purchaser,  and  agreement  by  purchaser  to 
])ay  all  expenses  of  litigation,  is  not  void  for  champerty  because  of  purchaser's 
interest  in  result  of  suit;  Johnson  v.  VanWyck,  4  App.  D.  C.  294,  41  L.R.A.  520, 
Jiolding  champerty  is  unlawful  maintenance  of  suit  in  consideration  of  agree- 
ment to  have  part  of  thing  in  dispute;  Scobey  v.  Ross,  13  Ind.  117,  holding  agree- 
ment to  ijay  attorneys  part  of  judgment  for  their  services  in  collecting  same 
champertous;  Boardman  v.  Thompson,  25  Iowa,  487,  as  to  old  law  and  rules 
under  it,  by  common  law  and  statute;  Ackert  v.  Barker,  131  Mass.  436,  holding 
agreement  by  which  in  consideration  that  attorney  should  prosecute  suits  in  be- 
half of  his  client,  in  whicli  he  had  no  previous  interest  and  receive  half  re- 
covered if  successful  and  notliing  if  he  failed  champertous:  Belding  v.  Smythe, 
138  Mass.  530,  holding  assignment  of  one  half  interest  in  an  estate  to  an  at- 
torney who  was  to  prosecute  claim  and  retain  one  half  over  expenses  cliamper- 
tous;  Backus  v.  Byron,  4  Mich.  535,  holding  agreement  void  for  cliampterty  where 
client  was  to  pay  expense  of  suit,  attorney  to  receive  part  if  recovery  was  liad, 
nothing  if  he  failed;  Iloyt  v.  Thompson,  3  Sandf.  416,  holding  assignment  of 
debt,  which  is  transfer  of  lawsuit,  to  be  prosecuted  by  assignee  at  his  own  ex- 
pense, and  sale  of  disputed  title  by  party  out  of  possession,  is  void  for  main- 
tenance and  champerty;  Martin  v.  Amos,  35  N.  C.  (13  Ired.  L.)  201,  holding 
bond  void  for  maintenance  where  executed  to  pay  certain  sum  to  phiintiff  ii 
lliey  broke  will  and  stipulating  tliat  if  plaintiH's  failed  to  break  will  they  sliould 
pay  costs  of  suit;  Barnes  v.  Strong,  54  N.  C.  (1  Jones,  Eq.)  100,  holding  agree- 
ment made  between  father  and  son  during  pendency  of  suit  for  slaves  mentioned 
in  the  pleadings,  whereby  son  was  to  receive  one  lialf  of  such  slaves,  in  case  of 
siiccessful  defense,  champertous  and  void;  Brown  v.  Bigne,  21  Or.  260,  14  L.R.A. 
745,  28  Am.  St.  Rep.  752,  28  Pac.  11,  holding  that  modern  doctrine  of  champerty 
and  maintenance  as  regards  layman  is  confined  to  cases  where  man,  for  pur- 
pose of  stirring  up  strife  and  litigation,  encourages  otliers  to  bring  actions  or 
make  defenses  they  have  no  riglit  to  make  or  would  not  otherwise  make;  Mar- 
tin v.  Clarke,  8  R.  I.  389,  5  Am.  Rep.  586,  liolding  ihaniperty  illegal  and  punish- 
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able  by  the  ancient  common  law;  Nickels  v.  Kane,  82  Va.  309,  holding  contract 
between  attorney  and  client  whereby  attorney  was  to  receive  percentage  on 
amount  of  reduction  obtained  upon  decree  not  champertous;  Major  v.  Gibson,  1 
Patton  &  II.  (Va.)  48,  on  definition  of  cliamperty;  Peck  v.  licurich,  1G7  U.  S. 
624,  42  L.  ed.  302,  17  Sup.  Ct.  Rep.  927,  holding  according  to  common  law 
agreement  by  attorney  to  prosecute  at  his  own  expense  a  suit  to  recover  land 
in  which  he  has  no  interest,  in  consideration  of  receiving  a  portion  of  what 
lie  may  recover  is  void ;  Robertson  v.  Bossuyt,  8  B.  C.  301,  holding  agreement  as 
to  percentage  fee  on  collection  of  judgment  is  in  nature  of  champerty;  Wheeloek 
V.  Morrison,  7  N.  S.  332,  holding  inclusion  in  deed  of  land  in  possession  of  one 
not  party  to  such  deed  was  champertous ;  Craig  v.  Thompson,  42  N.  S.  150, 
holding  contract  to  render  assistance  in  litigation  in  which  plaintiff  had  no  legal 
or  equitable  interest  illegal  or  ground  of  maintenance;  Dussault  v.  Compagnie 
Du  Chemin  De  Fer  du  Nord,  11  Quebec  L.  R.  165,  holding  contract  illegal  where 
conditions  of  same  were  within  definition  of  champerty ;  Le  Maire  v.  Lemoine, 
Rap.  Jud.  Quebec  3  B.  R.  181,  holding  champerty  confined  within  its  proper 
limits  does  not  affect  the  purchase  of  rights  in  litigation  which  is  contract 
recognized  by  the  code;  Muchall  v.  Banks,  10  Grant,  Ch.  (U.  C.)  25,  holding 
court  would  not  entertain  suit  by  assignee  where  assignment  was  made  for 
purpose  of  filing  bill  to  have  prior  mortgage  postponed  for  fraud  in  obtaining 
priority:  Carr  v.  Tannahill,  30  U.  C.  Q.  B.  217,  holding  agreement  void  for 
champerty  and  maintenance  where  purchase  of  property  involved  in  suit  for 
specific  performance  was  made,  purchaser  agreeing  to  furnisli  means  to  maintain 
suit;  Guy  v.  Churchill,  L.  R.  40  Ch.  Div.  481,  58  L.  J.  Ch.  N.  S.  345,  60  L.  T. 
N.  S.  475,  37  W.  R.  504,  holding  champerty  is  but  a  form  of  maintenance;  Ball 
V.  Warwick,  50  L.  J.  C.  P.  N.  S.  382,  44  L.  T.  X.  S.  218,  29  Week.  Rep.  468, 
•holding  stipulation  to  carry  on  suit  not  necessary  to  render  agreement  cham- 
pertous. 

Cited  in  notes  in  14  L.R.A.  746,  on  champertous  contracts  of  laymen:  6  E. 
R.  C.  391,  on  invalidity  of  champertous  agreement  or  one  for  compounding  a 
felony. 

Cited  in  Benjamin,  Sales,  5th  ed.  527,  528,  on  invalidity  of  champertous  con- 
tract;   Reinhard,   Ag.  243,  on   what  constitutes  champerty. 

Distinguished  in  Lytle  v.  State,  17  Ark.  608,  holding  attorney  may  purchase 
interest  in  subject  matter  of  suit;  Dorwin  v.  Smith,  35  Vt.  69,  where  there  was 
no  adventure  by  the  parties  for  a  speculation  and  they  were  mutually  in- 
terested in  reference  to  supposed  legal  right;  Hilton  v.  Woods,  L.  R.  4  Eq.  432, 
36  L.  J.  Ch.  N.  S.  941,  16  L.  T.  N.  S.  736,  15  Week.  Rep.  1105,  holding  where  a 
plaintiff  has  original  and  good  title  to  propertj^,  he  does  not  become  disqualified 
to  sue  for  it  by  liaving  entered  into  improper  bargain  with  his  solicitor  as  to 
mode  of  remunerating  him;  'Bradlaugh  v.  Newdegate,  L.  R.  11  Q.  B.  Div.  1,  52 
L.  J.  Q.  B.  N.  S.  454,  31  Week.  Rep.  792,  where  conduct  complained  of  con- 
sisted in  procuring  suit  for  penalty  for  sitting  and  voting  as  member  of  Par- 
liament without  having  made  and  subscribed  required  oath,  and  in  furnishing 
indemnity  for  costs  of  prosecution. 
—  Agreeincnts  to  produce  evidence  or   furnish   information. 

Cited  in  Quirk  v.  Muller,  14  Mont.  467,  25  L.R.A.  87,  43  Am.  St.  Rep.  647, 
36  Pac.  1077,  holding  contract  to  procure  testimony  in  law  suit  for  commission 
on  amount  recovered  void;  Pollak  v.  Gregory,  9  Bosw.  116,  liolding  agreement 
by  which  person  is  to  be  paid  stipulated  sum  for  giving  testimony,  on  condition 
that  it  leads  to  termination  of  suit  favorable  or  satisfactorv  to  other  contracting 
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part}-,  who  is  party  to  such  suit,  is  illegal  and  void;  Meloche  v.  Deguire,  Rap, 
Jud.  Quebec.  12  B.  R.  298,  on  trafficing  in  the  production  or  withholding  of  evi- 
dence, and  stipulating  a  direct  interest  in  the  result  of  such  traffic  by  a  person 
who  had  no  interest  whatever  in  the  subject  of  the  suit  as  being  like  the  ancient 
offense  of  champerty  and  illegal  as  against  public  morals;  Kerr  v.  Brunton, 
24  LT.  C.  Q.  B.  390,  holding  agreement  that  party  should  have  part  of  amount 
realized  upon  judgment  out  of  property  pointed  out  by  him,  he  to  pay  costs 
if  unsuccessful,  was  contrary  to  public  policy:  Rees  v.  De  Bernardy  [ISOtt]  2 
Ch.  437,  65  L.  J.  Ch.  N.  S.  656,  74  L.  T.  N.  S.  585,  holding  arrangement  not 
merely  that  information  shall  be  given,  but  also  that  person  who  gives  it,  and 
who  is  to  share  in  what  may  be  recovered,  shall  himself  recover  or  actively 
assist  in  recovery  by  procuring  evidence  or  similar  means,  is  contrary  to  policy 
of  law,  and  void;  Hutley  v.  Hutley,  L.  R.  8  Q.  B.  112,  42  L.  J.  Q.  B.  52,  28  L. 
T.  N.  S.  63,  21  Week.  Rep.  479,  holding  agreement  to  procure  evidence  and  ad- 
vance money  for  prosecution  of  suit  in  consideration  of  share  in  property  to  be 
recovered  by  it,  is  champerty. 

Cited  in  note  in  19  L.  R.  A.  372,  on  validity  of  contracts  to  procure  testi- 
mony. 

Cited  in  1  Page,  Contr.  663,  on  contract  for  obtaining  or  suppressing  evi- 
dence. 

Distinguished  in  Wellington  v.  Kelly,  84  N.  Y.  543,  where  party  agreeing  to 
furnish  evidence  was  not  stranger  in  interest  to  subject  of  litigation. 

Criticized  in  Mott  v.  Small,  20  Wend.  212,  holding  contract  guaranteeing  pay- 
ment of  note  in  order  to  secure  release  of  former  holder  that  he  might  become 
competent  witness  in  suit  to  recover  on  the  note  enforceable. 
Illegality  in  object  of  contract. 

Cited  in  Harris  v.  Roofs  Exr's,  10  Barb.  489,  holding  action  not  maintainable 
to  recover  for  services  as  lobbyist. 
Assignability  of  cause  of  action  in  tort. 

Cited  in  McCormack  v.  Toronto  R.  Co.  13  Ont.  L.  Rep.  656,  on  assignability 
of  cause  of  action  in  tort. 

6  E.  R.  C.  382,  KEIR  v.  LEEMAN,  9  Q.  B.  371,  10  Jur.  742,  15  L.  .J.  Q.  B.  N.  S. 

360,  affirming  the  decision  of  the  Court  of  Queen's  Bench,  reported  in  8  Jur. 

824,  13  L.  J.  Q.  B.  N.  S.  359,  6  Q.  B.  308. 
Illegality  of  compromise  of  prosecution   for  public  offense. 

Referred  to  as  leading  case  in  Hungerford  v.  Lattimer,  13  Ont.  App.  Rep.  315, 
holding  agreement  for  purpose  of  stopping  indictment  in  addition  to  purpose  of 
determining  title  to  road  not  enforceable;  Morgan  v.  McFee,  18  Ont.  L.  Rep.  30, 
holding  agi'eement  to  withdraw  prosecution  for  obtaining  money  by  false  pre- 
tense void;  Windhill  Local  Bd.  v.  Vint,  L.  R.  45  Ch.  Div.  351,  59  L.  J.  Ch.  N.  S. 
608,  63  L.  T.  N.  S.  366,  38  Week.  Rep.  738,  holding  stifling  of  olfense  of  public 
nature  is  invalid  consideration  for  an  agreement. 

Cited  in  Dodson  v.  McCauley,  62  Ga.  130,  holding  wrongdoer  in  case  of  homi- 
cide may  lawfully  contract  to  pay  given  amount  by  way  of  compensation  of 
private  injury  to  wife  of  deceased;  Souhegan  Nat.  Bank  v.  Wallace,  61  N.  H. 
24,  holding  that  damages  resulting  to  person  from  crime,  and  for  which  he  may 
maintain  action,  may  lawfully  be  adjusted  by  him  with  offender;  Svvope  v.  Jef- 
ferson F.  Ins.  Co.  37  Phila.  Leg.  Int.  308,  holding  tliat  a  mortgage  executed  to 
suppress  a  prosecution  for  forgery  is  void;  Peoples'  Bank  v.  Johnson,  20  Can. 
S.  C.  541,  holding  consideration  of  forbearance  to  prosecute  felony  is  void  as 
Notes  on  E.  R.  C— 42. 
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against  public  policy;  R.  v.  Mason,  17  U.  C.  C.  P.  534,  annulling  conviction  for 
compounding  prosecution  for  illegal  sale  of  liquors;  Kneeshaw  v.  Collier,  30  U. 
C.  C.  P.  2G5,  sustaining  validity  of  note  given  for  damages  suffered  by  assault 
committed  by  maker;  Major  v.  McCraney,  5  B.  C.  571,  on  invalidity  of  Kccurity 
given  in  pursuance  of  agreement  for  stifling  prosecution;  Laferriere  v.  Cadieux, 
11  Manitoba  L.  Rep.  175,  holding  submission  to  arbitration  entered  into  under 
threat  of  criminal  prosecution  void;  Leggatt  v.  Brown,  29  Ont.  Rep.  530,  hold- 
ing notes  not  enforceable  where  given  on  illegal  agreement  to  stifle  prosecu- 
tion; Couture  v.  Marois,  5  Quebec  L.  Rep.  96,  holding  that  as  respects  illegality 
of  agreement  stifling  prosecution  there  is  no  difference  between  felonies  and 
misdemeanors  of  public  nature;  Rawlings  v.  Coal  Consumers'  Asso.  43  L.  J. 
Mag.  Cas.  N.  S.  Ill,  30  L.  T.  N.  S.  469,  22  Week.  Rep.  704,  holding  offense  of 
embezzlement  is  of  public  nature,  and  agreement  to  stifle  prosecution  for  it  is 
against  public  policy,  and  utterly  void;  Whitmore  v.  Farley,  43  L.  T.  N.  S. 
192,  28  Week.  Rep.  908,  45  L.  T.  N.  S.  99,  29  Week.  Rep.  825,  14  Cox,  C.  C.  017, 
holding  fact  magistrate  sanctions  compromise  of  prosecution  for  felony  does 
not  render  it  legal;  Flower  v.  Sadler,  L.  R.  10  Q.  B.  Div.  572,  holding  indorse- 
ment of  bills  under  threat  of  prosecution  of  indorser  for  failure  to  account  for 
rents  collected  was  valid. 

Cited  in  note  in  6  E.  R.  C.  389,  391,  on  invalidity  of  champertous  agreement 
or  one  for  compounding  a  felony. 

The  decision  of  the  Court  of  Queen's  Bench  was  cited  with  speciail  approval 
in  Partridge  v.  Hood,  120  Mass.  403,  21  Am.  Rep.  524,  holding  agreement  not 
enforceable  under  statute  where  entered  into  by  defendant  for  purpose  of  com- 
pounding complaint   against  her   son  for  misdemeanor. 

The  decision  of  the  Court  of  Queen's  Bench  was  cited  in  Wildey  v.  Collier,  7 
Md.  273,  61  Am.  Dec.  340,  holding  that  mortgage  to  secure  mortgagee  for  money 
due,  but  executed  upon  consideration  that  he  would  obtain,  without  improper 
means,  nolle  prosequi  from  governor  on  pending  indictment  against  parties  who 
obtained  money  from  him  by  fraud  is  void;  State  v.  Carver,  69  N.  H.  216,  39 
Atl.  973,  holding  taking  of  money,  or  other  reward,  or  promise  of  reward,  to 
forbear  or  stifle  criminal  prosecution  for  misdemeanor  is  indictable  offense  at 
common  law;  Conderman  v.  Trenchard,  40  How.  Pr.  71,  58  Barb.  165,  3  Lans. 
108,  holding  that  agi'eement  in  consideration  of  suppressing  evidence  or  com- 
pounding felony,  is  void;  State  v.  Davis,  65  N.  C.  298,  holding  when  misde- 
meanor is  one  for  w'hich  damages  may  be  recovered  in  private  action,  it  is  per- 
missible to  inquire  whether  offender  has  made  satisfaction  to  party  injured  in 
weighing  punishment  for  the  offence;  Swope  v.  Jefferson  F.  Ins.  Co.  37  Phila. 
Leg.  Int.  308,  holding  that  mortgage  executed  in  consideration  of  agreement  to 
compound  felony  is  void;  Bowen  v.  Buck,  28  Vt.  308,  holding  note  invalid  where 
obtained  by  representation  that  prosecution  for  obtaining  goods  by  false  pre- 
tenses was  pending  in  another  state  and  by  agreeing  to  settle  and  stop  same; 
Barron  v.  Tucker,  53  Vt.  338,  38  Am.  Rep.  684,  holding  services  whose  purpose 
and  natural  tendency  is  to  obstruct  administration  of  justice  do  not  constitute 
legal  consideration  for  contract;  Mason  v.  Scott,  20  Grant,  Ch.  (U.  C.)  84, 
holding  compromise  of  threatened  prosecution  of  husband  by  wife  for  non-sup- 
port was  valid;  Union  Bank  v.  Hutton,  Newfoundl.  Rep.  (1884-96)  290,  hold- 
ing agreement  to  stifle  prosecution  for  making  false  entries  in  books  void; 
Hungerford  v.  Lattimer,  13  Ont.  App.  Rep.  320,  321,  holding  that  agreement  for 
submission  to  arbitration  entered  into  for  purpose  of  putting  end  to  prosecu- 
tion on  indictment  of  one  of  parties  is  void;   Bell  v.  Riddell,  10  Ont.  App.  544 
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(affirming  2  Out.  Rep.  25),  holding  note  illegal  where  given  in  consideratwn 
of  stifling  prosecution  for  felony;  Mason  v.  Scott,  20  Grant,  Ch.  (U.  C.)  .84,  on 
invalidity  of  security  given  in  pursuance  of  agreement  for  stifling  prosecution ; 
Cross  V.  Wilcox,  39  U.  C.  Q.  B.  187,  holding  person  who  lays  information  against 
another  for  common  assault  is  not  bound  to  prosecute  before  magistrate  on 
peril  of  having  warrant  issued  for  his  or  her  arrest. 

The  decision  of  the  Court  of  Queen's  Bench  was  distinguished  in  Pasco  v. 
Wegg,  6  U.  C.  C.  P.  375,  holding  money  paid  by  plaintiff  under  threat  of  prose- 
cution for  his  conduct  in  obtaining  possession  of  a  note  from  defendant  recover- 
able by  plaintiff;  Carr  v.  Tannahill,  31  U.  C.  Q.  B.  201,  where  promise  was  based 
upon  premises  which  included  illegal  agreement. 

6  E.  R.  C.  393,  MALLAN  v.  :MAY,   7  Jur.   536,   12  L.  J.   Exch.   N.   S.   376,   11 

Mees  &  W.  653. 
Validity  of  contracts  in   restraint  of  trade. 

Cited  in  Re  Greene,  52  Fed.  104,  holding  promise  of  rebate  for  purchasing 
distillery  products  of  one  concern  exclusively  not  unlawful;  United  States  v. 
Addyston  Pipe  &  Steel  Co.  46  L.R.A.  130,  29  C.  C.  A.  141,  54  U.  S.  App.  723,  85 
Fed.  271,  holding  that  contract,  sole  object  of  which  is  to  restrain  competition 
and  enhance  prices  is  void  as  in  restraint  of  trade;  State  ex  rel.  Crow  v.  Fire- 
men's Fund  Ins.  Co.  352  Mo.  1,  45  L.R.A.  363,  52  S.  W.  595,  holding  pool  to 
control  fire  insurance  rates  illegal;  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co. 
68  Pa.  173,  81  Am.  Rep.  159,  3  Legal  Gaz.  154,  28  Phila.  Leg.  Int.  156,  holding 
agreement  whereby  coal  regions  controlled  by  a  number  of  corporations  were 
divided  and  prices  and  freight  rates  adjusted  among  them  illegal;  Gompers  v. 
Rochester,  56  Pa.  194,  holding  consideration  must  appear  on  face  of  agreement 
in  restraint  of  trade;  West  Virginia  Transp.  Co.  v.  Ohio  River  Pipe  Line  Co. 
22  W'.  Va.  600,  46  Am.  Rep.  527,  holding  covenant  limiting  right  to  transport 
oil  through  two  thousand  acre  tract  of  land  to  one  company  void;  Kellogg  v. 
Larkin,  3  Pinney  (Wis.)  123,  3  Chand.  (Wis.)  133,  56  Am.  Dec.  164,  holding 
that  contract  in  partial  restraint  of  trade  is  void  unless  there  is  some  good 
ground  or  reason  to  support  it  independent  of  mere  pecuniary  consideration ; 
Western  U.  Teleg.  Co.  v.  New  Brunswick  R.  Co.  N.  B.  Eq.  Cas.  338,  holding 
i^rant  of  exclusive  privilege  to  put  up  poles  and  wires  on  railroad  land  valid; 
Rousillon  V.  Rousillon,  L.  R.  14  Ch.  Div.  351,  49  L.  J.  Ch.  N.  S.  338,  42  L.  T. 
N.  S.  679,  28  Week.  Rep.  623,  44  J.  P.  663,  holding  he  who  seeks  to  put  restraint 
upon  freedom  of  contract  must  sliow  it  is  plainly  necessary  for  purposes  of 
freedom  of  trade. 

Cited  ill  notes  in  33  L.  ed.  U.  S.  68,  71;  41  L.  ed.  U.  S.  1008,— on  validity  of 
contracts  in  restraint  of  trade. 

Cited  in  2  Beach,  Contr.  2043,  2044,  on  limit  of  time  as  not  essential  to 
validity  of  contract  in  restraint  of  trade;  2  Beach,  Contr.  2026,  2030,  on  valid- 
ity of  contracts  in  restraint  of  trade;  Ilollingsworth,  Contr.  254,  on  invalidity 
of  agreement  in  restraint  of  trade  because  unduly  limiting  rights  of  individual 
action. 

Distinguished  in   Grasselli  v.  Lowden,   2   Disnej'    (Oliio)    323.   where   restraint 
of  trade  contracted  for  was  in  use  and  occupation  of  real  estate  and  disconnected 
from  any  interest  in  carrying  on  the  trade. 
—  Questions  of  law  and  fact. 

Cited  in  Dowden  v.  Pook  [1904]  1  K.  B.  45,  73  L.  J.  K.  B.  N.  S.  38,  52  Week, 
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Rep.  97,  89  L.  T.  N.  S.  G88,  20  Times  L.  R.  39,  holding  question  whether  agiee- 
inent  is  bad  as  being  in  restraint  of  trade  is  one  of  law  for  the  court. 

—  Reasonableness  of  restraint. 

Cited  in  Walker  v.  Lawrence,  101  C,  C.  A.  417,  177  Fed.  363,  holding  tliat 
agreement  of  seller,  on  sale  of  liquor  business,  stock  and  good  will,  that  he  will 
not  engage  in  like  business  in  that  or  adjoining  court,  for  period  of  six  years 
and  that  he  will  remove  from  such  territory  for  five  years,  is  valid  in  absence 
of  proof  that  it  was  not  reasonable  provision  for  protection  of  purchaser;  United 
States  V.  Trans-Missouri  Freight  Asso.  24  L.R.A.  73,  7  C.  C.  A.  15,  19  U.  S. 
App.  36,  58  Fed.  58,  holding  that  it  is  not  existence  of  restriction  of  competition, 
but  reasonableness  of  that  restriction,  that  is  test  of  validity  of  contracts  tliat 
are  claimed  to  be  in  restraint  of  trade;  Rosenbaum  v.  United  States  Credit 
System  Co.  65  N.  J.  L.  255,  53  L.R.A.  449,  48  Atl.  237,  holding  reasonableness 
of  agreed  restraint  is  court  question,  and  should  be  deducible  from  facts  and 
circumstances  recited  in  contract  or  averred  in  pleadings;  French  v.  Parker,  16 
R.  I.  219,  27  Am.  St.  Rep.  733,  14  Atl.  870 ;  Tlirelkeld  v.  Steward,  24  Okla.  403, 
138  Am.  St.  Rep.  888,  103  Pac.  630, — holding  that  contract  restraining  practice 
of  medicine  and  surgery  in  particular  locality,  within  reasonable  area,  is  valid; 
Collins  v.  Locke,  L.  R.  4  App.  Cas.  674,  48  L.  J.  P.  C.  N.  S.  68,  48  L.  T.  N.  S. 
292,  28  Week.  Rep.  189,  holding  provision  of  agreement  whereby  stevedores 
divided  up  business  of  port  among  themselves  that  if  one  of  the  parties  steve- 
dored ship  which  should  have  been  stevedored  by  another,  party  who  did  it 
should  pay  one  who  should  have  done  it,  was  not  unreasonable,  but  that  pro- 
vision whose  effect  was  to  deprive  merchants  of  power  to  imploy  any  stevedore 
they  wished  was  unreasonable;  Haynes  v.  Doman  [1899]  2  Ch.  13,  68  L.  J.  Ch. 
N.  S.  419,  80  L.  T.  K  S.  569,  15  Times  L.  R.  354,  holding  where  man  of  suffi- 
cient age  and  business  capacity  knowingly  enters  into  contract  of  service  which 
is  only  in  partial  restraint  of  trade,  onus  lies  upon  him  of  proving  it  goes  beyond 
what  is  reasonably  necessary. 

Cited  in  note  in  15  E.  R.  C.  279,  on  what  is  unreasonable  restraint  of  trade. 

Cited  in  Benjamin,  Sales,  5th  ed.  520,  on  fair  protection  of  promisee  as  test 
of  reasonableness  of  contract  in  restraint  of  trade;  Benjamin,  Sales,  5th  ed. 
526,  on  invalidity  as  to  excess  if  severable,  of  restraint  larger  than  is  neces 
sary  for  protection  of  buyer. 

—  Areal  extent  of  lawful  restraint. 

Cited  in  Goodman  v.  Henderson,  58  Ga.  567,  holding  that  contract  in  re- 
straint of  trade  must  be  limited  in  territory,  limitation  in  time  not  afl'ecting  its 
validity;  Webster  v.  Buss,  61  N.  H.  40,  GO  Am.  Rep.  317,  holding  that  agree- 
ment to  relinquish  business  and  not  carry  it  on  thereafter,  limited  as  to  placo 
but  unlimited  as  to  time,  is  not  void  as  being  in  restraint  of  trade;  Trenton 
Potteries  Co.  v.  Oliphant,  5G  N.  J.  Eq.  680,  39  Atl.  923,  holding  rule  is  that 
when  covenant  is  given  against  competition  with  existing  business,  area  of  ex- 
clusion, in  its  relation  to  territorial  extent  of  the  business,  is  what  courts  re- 
gard in  testing  reasonableness  of  the  covenant;  Richards  v.  American  Desk  & 
Seating  Co.  87  Wis.  503,  58  N.  W.  787,  holding  restraint  preventing  sale  of 
furniture  of  particular  kind  in  a  number  of  states  unreasonable,  also  that  plead- 
ing will  be  had  on  demurrer  if  it  does  not  appear  from  contract  or  averments 
of  extrinsic  facts  that  restraint  was  reasonable. 

Cited  in  note  in  24  L.R.A.  (X.S.)  925,  92G,  on  validity  of  agreement  in  re- 
straint of  trade,  ancillary  to  sale  of  business  or  profession,  as  affected  by  terri- 
torial scope. 
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Distiiiguicilied  in  Morse  Twist  Drill  &  Mach.  Co.  v.  Morse,  lOo  Mass.  73,  4 
Am.  Eep.  513,  on  ground  restriction  in  cited  case  was  local. 

Criticized  in  Texas  Standard  Oil  Co.  v.  Adoue,  83  Tex.  650,  15  L.R.A.  598, 
29  Am.  St.  Rep.  690,  19  S.  W.  274,  holding  that  in  determining  reasonableness 
of  restraint  effect  upon  interest  of  public  is  better  test  than  that  of  territory. 

—  Against   competition    in    trade   or    occupation. 

Cited  in  Wright  v.  Ryder,  36  Cal.  342,  95  Am.  Dec.  186,  holding  contract  not 
to  use  boat  in  waters  of  state  void;  Hursen  v.  Gavin,  ]62  111.  377,  44  N.  E.  735 
(affirming  59  III.  App.  66),  holding  contract  not  to  engage  in  livery  and  under- 
taking business  in  Chicago  for  five  years  valid;  Beard  v.  Dennis,  6  Ind.  200,  63 
Am.  Dec.  380,  holding  contract  not  to  engage  in  sale  of  agricultural  implements 
in  cit}^  not  unreasonable;  Wiley  v.  Bauragardner,  97  Ind.  66,  49  Am.  Rep.  427, 
holding  contract  not  to  engage  in  dry  goods  business  for  five  years  invalid, 
where  not  limited  as  to  space:  Consumers'  Oil  Co.  v.  N\mnemaker,  142  Ind.  560, 
51  Am.  St.  Rep.  193,  41  N.  E.  1048,  holding  that  contract  by  which  one  engaged 
in  selling  oil  in  one  city  binds  himself  to  refrain  from  carrying  on  his  business 
in  whole  state  with  exception  of  one  other  city, .is  void,  as  unreasonable; 
O'Neal  V.  Hines,  145  Ind.  32,  43  N.  E.  946,  holding  agreement  not  to  engage  in 
undertaking  business  in  certain  city  so  long  as  another  remained  in  said  busi- 
ness not  unreasonable;  Guerand  v.  Dandelet,  32  Md.  561,  3  Am.  Rep.  164, 
holding  condition  restraining  covenantor  indefinitely  as  to  time  from  exercis- 
ing his  trade  at  any  place  in  city  of  Baltimore  not  too  comprehensive;  Taylor 
v.  Blanchard,  13  Allen,  370,  90  Am.  Dec.  203,  on  contracts  in  restraint  of  trade; 
Beal  v.  Chase,  31  ^lich.  490,  holding  agreement  not  to  engage  in  business  of 
printing  and  punblishing  with  a  state  not  unreasonable;  Kradvvell  v.  Thiesen, 
131  Wis.  97,  111  N.  W.  233,  holding  agreement  not  to  engage  in  drug  business 
in  certain  city  for  five  years  valid;  Parsons  v.  Cotterell,  56  L.  T.  N.  S.  839,  51 
J.  P.  679,  holding  agreement  binding  clerk  and  traveller  not  to  engage  in  same 
business  as  his  employer  valid,  where  necessary  for  employer's  protection ; 
Davies  v.  Davies,  L.  R.  36  Ch.  Div.  359,  on  illegality  of  absolute  covenant  to  retire 
from  trade  or  business;  Maxim  Nordenfelt  Guns  &  Ammunition  Co.  v.  Nordenfelt 
[1893]  1  Ch.  630,  62  L.  J.  Ch;  N.  S.  273,  68  L.  T.  N.  S.  833,  41  Week.  Rep.  604, 
holding  covenant  not  to  engage  in  gun  and  ammunition  l)usinpss,  luirestrictcd  as  to 
space  valid  where  contract  was  severable. 

—  Against   professional   activity   or   competition. 

Cited  in  Webster  v.  Williams,  62  Ark.  101,  34  S.  W.  537,  liolding  contract  of 
physician  to  retiie  permanently  from  practice  in  city  and  vicinity  not  un- 
reasonable; Ereudenthal  v.  Espey,  45  Colo.  488,  26  L.R.A.  (N.S.)  961,  102  Pac. 
280,  holding  that  restraint  upon  physician  to  practice  his  profession  within 
certain  city  for  period  of  five  years  is  valid  where  restraint  is  in  consideration 
of  receiving  montlily  salary  from  another  physician;  Rakestraw  v.  Lanier,  104 
Ga.  188,  69  Am.  St.  Rep.  154,  30  S.  E.  735,  holding  contract  not  to  practist; 
medicine  in  city  or  within  radius  of  15  miles,  unlimited  as  to  time,  not  en- 
forceable; Beatty  v.  Coble,  142  Ind.  329,  41  N.  E.  590,  holding  contract  not  to 
practise  profession  in  certain  town  enforceable  by  injunction;  Gilman  v.  Dwight, 
13  Gray,  356,  74  Am.  Dec.  634,  holding  it  competent  to  show  what  was  usually 
known  and  called  as  village  of  certain  name  in  action  upon  contract  guarantee- 
ing no  other  pliysician  than  purchaser  of  guarantor's  practice  would  establish 
himself  tliere;  Mott  v.  Mott,  11  Barb.  127,  holding  extent  of  territory  and  length 
of  time  to  which  restraint  Mas   limited  not  unreasonable  where  aprreement  was 
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not  to  practise  medicine  in  village  for  five  years;  Turner  v.  Abljott,  116  Tenn. 
718,  6  L.Pv.A.(-N.S.)  892,  94  S.  W.  64,  8  Ann.  Cas.  150,  holding  agreement  by 
dentist's  assistant  not  to  engage  in  practice  of  dentistry  in  town  where  his  em- 
ployer was  located,  valid. 

Cited  in  note  in  2G  L.R.A. (N.S.)   9G1,  9G2,  on  validity  of  contract  restraining 
practice  of  profession  after  terra  of  service  with  another. 
Separation  of  contract  into  legal  and  illegal  parts. 

Cited  in  Oregon  Steam  Nav.  Co.  v.  Winsor,  20  ^Yall.  64,  22  L.  ed.  315,  31 
Phila.  Leg.  Int.  270,  6  Legal  Gaz.  260,  holding  agreement  in  restraint  of  trade 
divisible  and  legal  part  thereof  enforceable;  Beard  v.  Dennis,  6  Ind.  200,  63 
Am.  Dec.  380,  holding  where  stipulations  in  contract  are  divisible,  and  part  impose 
reasonable  and  part  unreasonable  restraint  upon  trade,  courts  will  give  effect  to 
former  and  not  to  latter;  Dean  v.  Emerson,  102  Mass.  480,  holding  it  unnecessary 
to  consider  validity  of  second  of  two  covenants  where  they  were  divisible  and  in- 
jury arose  from  direct  violation  of  first;  Bishop  v.  Palmer,  146  Mass.  469,  4  Am. 
St.  Rep.  339,  16  N.  E.  299,  conceding  arguendo  that  action  miglit  be  maintained  up- 
on all  jjarts  of  contract  except  single  covenant;  Piper  v.  Boston  &  M.  R.  Co.  75  N. 
H.  435,  75  Atl.  1041,  holding  that  joining  upon  single  valid  consideration  of  agree- 
ment enforceable  at  law  with  one  which  is  unenforceable,  does  not  prevent  en- 
forcement of  former,  after  acceptance  of  consideration,  provided  the  two  are 
separable;  Erie  R.  Co.  v.  Union  Locomotive  &  Exp.  Co.  35  N.  J.  L.  240,  holding 
fact  one  promise  is  illegal  will  not  render  another  disconnected  promise  void; 
Fishell  V.  Gray,  60  N.  J.  L.  5,  37  Atl.  606,  holding  whole  agreement  not  vitiated 
or  avoided  by  presence  therein  of  inhibited  stipulation  v.hich  is  not  immoral; 
Hanover  Nat.  Bank  v.  Blake,  142  N.  Y.  404,  27  L.R.A.  33,  40  Am.  St.  Rep.  607, 
37  N.  E.  519,  holding  covenant  severable  into  legal  and  illegal  parts  where  there 
was  composition  with  creditors  of  debtor,  which  was  lawful,  and  agreement  for 
giving  additional  security  which  was  void;  Smith's  Appeal,  113  Pa.  579,  6  Atl. 
251,  44  Phila.  Leg.  Int.  113 ;  North  Carolina  Endowment  Fund  v.  Satchwell,  71 
N.  C.  Ill  (dissenting  opinion), — on  division  of  contract  into  legal  and  illegal 
parts  and  allowing  legal  part  to  stand;  Maxim  Nordenfelt  Guns  &  Ammunition 
Co.  V.  Nordenfelt  [1893]  1  Ch.  630,  62  L.  J.  Ch.  N.  S.  273,  68  L.  T.  N.  S.  833, 
41  Week.  Rep.  604,  holding  covenant  in  restraint  of  trade  too  wide  in  its  appli- 
cation to  any  business  which  might  be  carried  on,  was  nevertheless  valid  as  re- 
gards guns  and  ammunition  business. 

Cited  in  2  Beach,  Contr.  1860,  on  validity  of  contract  where  consideration  was 
partly  illegal;  1  Beach,  Contr.  301,  on  effect  of  impossibility  of  performance  of 
one  part  of  alternative  promises. 

Jurisdiction  of  court  of  eqnity  to  restrain  violation  of  contract  not  to 
engage  in  competition. 

Ctied  in  Casey  v.  Holmes,  10  Ala.  776,  holding  that  chancery  has  jurisdiction 
to  restrain  violation  of  contract  not  to  engage  in  certain  kind  of  business,  where 
danger  of  violation  is  imminent,  and  actually  impending. 

6  E.  R.  C.  406,  PRICE  v.  GREEN,  16  L.  J.  Exch.  N.  S.  108,  16  Mees.  &  VV.  346, 
affirming  the  decision  of  the  Court  of  Exchequer  reported  in  13  M.  &  W.  695, 
9  Jur.  880,  14  L.  J.  Exch.  N.  S.  105,  67  Revised  Rep.  791. 

Illegality  of  restraints  upon  trade. 

Cited  in  Wakefield  v.  Van  Tassell,  202  111.  41,  65  L.R.A.  511,  95  Am.  St.  Rep. 

207,  66  N.  E.  830,  holding  it  is  not  interest  of  parties  alone  which  is  true  test, 

but   in   each   particular   case,  under   the  facts,   judicial  inquiry   is,   will  enforce- 
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ment  of  the  condition  be  inimical  to  tlie  public  interests;  Central  New  York 
Teleph.  &  Teleg.  Co.  v.  Averill,  199  N.  Y.  128,  32  L.R.A.(N.S.)  494,  139  Am.  St. 
Rep.  878,  92  N.  E.  206,  holding  tliat  contract  giving  telei^hone  company  exclusive 
right  to  furnish  connections  with  hotel  for  term  of  year.s,  is  against  public  policy 
and  void:  Farrer  v.  Close,  L.  R.  4  Q.  B.  602,  38  L.  J.  Mag.  Cas.  N.  S.  132,  10 
Best.  &  S.  533,  20  L.  T.  N.  S.  802,  17  Week.  Rep.  1129,  on  invalidity,  as  dis- 
tinguished from  illegality,  of  unreasonable  provisions  in  restraint  of  trade: 
Mogul  S.  S.  Co.  V.  McGregor,  L.  R.  23  Q.  B.  Div.  598,  58  L.  J.  Q.  B.  N.  S.  46.1, 
37  Week.  Rep.  756,  53  J.  P.  709,  holding  word  "illegal,"  as  used  in  proposition 
that  agreement  in  restraint  of  trade  is  illegal,  means  agreement  is  one  upon 
■which  no  action  can  be  sustained,  and  no  relief  obtained  at  law  or  equitj'^;  not 
that  entering  into  the  agreement  is  indictable,  or  actionable;  Swaine  v.  Wilson, 
L.  R.  24  Q.  B.  Div.  252,  59  L.  J.  Q.  B.  N.  S.  76,  62  L.  T.  N.  S.  309,  38  Week.  Rep. 
261,  54  J.  P.  484,  holding  not  every  society  whicli  lias  rules  in  restraint  of  trade  is 
unlawful,  i.  e.  criminal,  and  its  members  punishable  at  common  law:  Collins 
V.  Locke,  L.  R.  4  App.  Cas.  674,  48  L.  J.  P.  C.  N.  S.  68,  48  L.  T.  N.  S.  292,  28 
Week.  Rep.  189,  holding  where  stevedores  by  agreement  divided  business  of  port 
among  themselves,  provision  that  party  who  did  stevedoring  of  ship  which 
should  have  been  stevedored  by  another  under  the  agreement  should  pay  party 
who  should  have  done  it,  was  not  unreasonable,  but  covenant  depriving  merchants 
of  power  to  employ  any  one  of  the  stevedores  they  wished  was  unreasonable. 

Cited  in  note  in  33  L.  ed.  U.  S.  71,  on  validity  of  contracts  in  restraint  of 
trade. 

Cited  in  2  Beach,  Contr.  2047,  on  validity  of  contract  in  restraint  of  trade  by 
protecting  purchaser  of  good  vs'ill. 

The  decision  of  the  Coui  t  of  Exchequer  was  cited  in  Beard  v.  Dennis,  6  Ind. 
200,  63  Am.  Dec.  380,  holding  that  mere  purchase  of  stock  in  trade  of  party, 
is  sufificient  consideration  for  agreement  of  latter  to  abstain  from  carrying  on 
particular  trade  in  place  Avliere  purchaser  is  to  engage  in  it:  Nicholson  v.  Ellis. 
110  Md.  322,  24  L.R.A.(N.S.)  942,  132  Am.  St.  Rep.  445,  73  Atl.  17,  holding  that 
purchaser  of  business  including  secret  formulas,  cannot  defeat  foreclosure  oi 
mortgage  given  to  secure  purchase  money,  merely  because  vendor  agreed  not  to 
re-engage  in  business  anywhere  in  United  States;  Grasselli  v.  Lowden,  2  Disney 
(Ohio)  323,  holding  only  question  as  to  reasonableness  of  the  restraint  is  one 
of  public  policy:  Lange  v.  Werk,  2  Ohio  St.  519,  holding  that  contract  in  partial 
restraint  of  trade  is  void  imless  there  is  some  good  ground  or  reason  to  support 
it,  independent  of  mere  pecuniary  consideration;  Morris  Run  Coal  Co.  v.  Barclay 
Coal  Co.  68  Pa.  173,  8  Am.  Rep.  159,  28  Phila.  Leg.  Int.  156,  holding  that  pre- 
sumption is  tliat  restraints  of  trade  are  illegal,  unless  made  upon  adequate  con- 
sideration, and  on  circumstances  both  reasonable  and  useful. 
—  Ijiniitatioiis  in  time  and  place. 

Cited  in  Kinney  v.  Scarbrough  Co.  138  Ga.  77,  40  L.R.A.(N.S.)  473,  74  S.  E. 
772,  to  the  point  that  contracts  in  restraint  of  trade  without  territorial  limi 
tation  is  void;  Hursen  v.  Gavin,  59  111.  App.  i}(i,  holding  that  contract  in  re- 
straint of  trade  in  city  of  Chicago  for  five  years,  is  not  unreasonable  or  opposed 
to  public  policy,  because  of  extent  of  territory  or  period  of  time;  Hursen  v. 
Gavin,  162  111.  377,  44  N.  E.  735  (afhrming  59  111.  App.  66),  holding  agreement 
not  to  engage  in  livery  and  undertaking  business  in  city  for  five  years  valid: 
Consumers'  Oil  Co.  v.  Nunnemaker,  142  Ind.  560.  51  Am.  St.  Rep.  193,  41  N.  K. 
1048,  holding  contract  not  to  engage  in  selling  of  oil  anywhere  in  state  outside 
of  certain  city  therein,  void;   Guerand  v.  Dandelet,  32  Md.  561,  3  Am.  Rep.   164, 
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holding  covenant  restraining  covenantor  indefinitely  as  to  time  from  exercising 
his  trade,  within  certain  city  not  too  comprehensive;  Taylor  v.  Blanchard,  13 
Allen,  370,  90  Am.  Dec.  203,  holding  contract  not  to  engage  in  business  of  manu- 
facturing of  shoe  ciitters  within  a  state,  void;  Webster  v.  Buss,  Gl  N.  H.  40,  GO 
Am.  Eep.  317,  holding  agreement  not  to  engage  in  teaming  business  limited  as  to 
place,  but  unlimited  as  to  time,  valid;  West  Virginia  Transp.  Co.  v.  Ohio  River 
Pipe  Line  Co.  22  W.  Va.  GOO,  4G  Am.  Rep.  527.  holding  grant  to  one  company  of 
exclusive  right  to  transport  oil  through  two  thousand  acre  tract  of  land  illegal; 
Maxim  Nordenfelt  Guns  &  Ammunition  Co.  v.  Nordenfelt  [1803]  1  Ch.  630,  62 
L.  J.  Ch.  N.  S.  273,  68  L.  T.  N.  S.  833,  41  Week.  Rep.  G04,  holding  covenant  not 
to  engage  in  guns  and  anmiunition  business  valid,  thougli  unrestricted  as  to 
space. 

Cited  in  note  in  24  L.R.A.(N.S.)  918,  928,  on  validity  of  agreement  in  restraint 
of  trade,  ancillary  to  sale  of  business  or  profession,  as  affected  by  territorial 
scope. 

Cited  in  2  Beach,  Contr.  2044,  on  limit  of  time  as  not  essential  to  validity  of 
contract  in  restraint  of  trade. 

The  decision  of  the  Court  of  Exchequer  was  cited  in  Lawrence  v.  Kidder,   10 
Barb.  641,  holding  that  contract  in  restraint  of  trade  whicli  imposes  restrictions 
upon  it  only  in  particular  town  or  district  may  be  valid. 
Liquidated  damages  for  breaeh  of  contract. 

Cited  in  Sun  Printing  &  Pub.  Asso.  v.  Moore,  183  U.  S.  (i42,  46  L.  ed.  3GG,  22 
Sup.  Ct.  Rep.  240,  holding  where  chartered  yacht  was  wrecked  and  libel  filed  for 
failure  to  return  it  that  valuation  of  yacht  fixed  by  charter  party  was  binding ; 
United  States  v.  Alcorn,  145  Fed.  995,  holding  amount  fixed  by  proposal  bond  to 
be  paid  in  case  of  failure  to  enter  into  contract  for  carrying  mail  as  proposed 
was  liquidated  damages;  Williams  v.  Green,  14  Ark.  315,  holding  that  where 
there  is  executory  contract  to  exchange  property,  worth  $1,600,  and  party  agrees 
to  forfeit  $500,  for  failure  to  comply  with  agreement,  partly  in  default,  is 
liable  for  specified  sum  as  liquidated  damages;  McCullough  v.  Moore,  111  111. 
App.  545,  holding  tliat  where  bond  conditioned  for  erection  of  five  first-class 
buildings,  three  stories  high,  and  constructed  of  brick  and  stone,  is  broken, 
penalty  of  $5,000  may  be  recovered  as  liquidated  damages;  Foley  v.  McKeegan, 
4  Iowa,  1,  66  Am.  Dec.  107,  holding  sum  denominated  as  penalty  for  failure  to 
comply  with  terms  of  agreement  for  sale  of  land  was  penalty;  Chase  v.  Allen, 
13  Gray,  42,  holding  where  contract  consists  of  several  stipulations,  damages  for 
breach  of  which  cannot  be  well  ascertained  and  valued,  parties  are  deemed  to 
liave  agreed  that  sum  shall  be  treated  as  liquidated  damages ;  Davis  v.  Gillett, 
52  N.  H.  126,  holding  where  parties  have  omitted  to  make  their  intentions  certain 
by  use  of  unequivocable  expressions  whicli  would  bind  them,  damages  will  not 
be  considered  as  liquidated:  Bagley  v.  Peddie,  16  N.  V.  469,  G9  Am.  Dec.  713. 
holding  case  was  one  of  liquidated  damages  where  damages  were  wholly  un- 
certain and  depending  entirely  on  proof  aliunde  tlie  instrument  declared  on  •. 
Esmond  v.  Van  Benschoten,  12  Barb.  366  (dissenting  opinion),  as  to  when  sum 
certain  and  depending  entirely  on  proof  aliunde  the  instrument  declared  on 
named  to  be  paid  in  case  of  breach  is  deemed  penalty ;  Knox  Rock  Blasting  Co. 
v.  Grafton  Stone  Co.  64  Oliio  St.  361,  60  N.  E.  563,  holding  agreement  that 
licensee  using  process  after  license  expired  and  without  renewing  same  should 
then  pay  double  rates  was  liquidated  damages:  Brussels  v.  Ronald,  11 
Ont.  App.  Rep.  605,  holding  question  whetlier  damages  have  been  liquidated  is 
one  which   depends   upon    intention   of   the   parties   to   be   gathered    from    the   in- 
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strument;  McManus  v.  Rothschild,  25  Ont.  L.  Rep.  138,  holding  that  even  though 
parties  state  in  contract  sum  therein  mentioned  is  liquidated  damages  and  not 
penalty,  this  will  not  prevent  court  holding  that  it  is  in  fact  penalty. 

Cited  in  Parsons,  Partn.  4th  ed.  224,  on  provision  in  partnership  agreement 
for  liquidating  damages  for  misconduct  of  partner. 

The  decision  of  the  Court  of  Exchequer  was  cited  in  Nasli  v.  Hermosilla,  9  Cal. 
.'584,  70  Am.  Dec.  776,  holding  that  under  agreement  that  if  tenant  would  give  u[> 
his  lease  lessor  would  build  brick  building  in  place  of  frame  one  and  would  give 
possession  within  3  weeks,  or  pay  $500  damages,  amount  named  was  penalty; 
Miller  v.  Elliott,  Smith  (Ind.)  267,  holding  that  amount  fixed  in  agreement  not 
to  re-engage  in  business  may  be  considered,  because  of  difficult}'  in  establishing 
amount  by  evidence,  as  stipulated  damage's;  jMiller  v.  Elliott,  1  Ind.  484,  50  Am. 
Dec.  475,  holding  that  amount  of  .$1000  stipulated  in  contract  not  to  practice 
medicine  in  certain  place  was  liquidated  damages  and  not  penalty ;  Willson  v. 
Baltimore,  83  Md.  203,  55  Am.  St.  Rep.  339,  34  Atl.  774.  holding  tliat  where  in 
contract  for  sale  of  land  parties  agree  that  sum  deposited  by  purchaser,  in  part 
payment  shall  be  forfeited  if  he  fails  to  carry  out  contract,  no  part  of  such  de- 
posit can  be  recovered  in  event  of  breach  of  contract  by  vendee  as  forfeiture  is 
in  nature  of  penalty;  Mott  v.  Mott,  11  Barb.  127,  holding  that  sum  mentioned  in 
contract  not  to  practice  medicine  in  certain  town  as  liquidated  damages  was 
not  penalty;  Thoroughgood  v.  Walker,  47  N.  C.  (2  Jones,  L.)  15,  holding  that 
stipulation  was  held  to  be  penalty,  where  agreement  was  to  do  things  of  different 
degrees  of  importance  and  value  or  to  pay  $2,500  as  stipulated  damages,  and 
breach  assigned  is  not  doing  of  things  which  was  readily  ascertainable  in  value, 
and  less  than  sum  specified;  Grasselli  v.  Lowden,  2  Disney  (Ohio)  323,  holding 
that  agreement  between  owners  of  adjoining  premises  that  One  should  discontinue 
action  for  abatement  of  nuisance,  and  bring  no  action  for  5  years,  and  at  end  of 
that  other  party  should  discontinue  business  of  chemical  laboratory  on  prem- 
ises or  pay  $3,000,  was  valid;  Bearden  v.  Smith,  11  Rich.  L.  554,  holding  that 
stipulation  in  written  contract  that  owner  would  forfeit  one  hundred  dollars,  if 
he  did  not  put  another  in  possession  of  certain  house  by  certain  day,  will  be  con- 
strued as  stipulating  penalty  and  not  liquidated  damages. 
—  For  breach  of  contract  affecting-  a  business. 

Cited  with  special  approval  in  Barry  v.  Harris,  49  Vt.  392,  holding  sura  was 
one  for  stipulated  damages  because  of  form  of  contract,  of  sale  of  business  prac- 
tical impossibility  of  ascertaining  damages  consequent  upon  its  violation,  rea- 
sonableness of  sum  named,  and  object  and  purposes  of  the  contract. 

Cited  in  Holbrook  v.  Tobey,  66  Me.  410,  22  Am.  Rep.  581,  holding  where  party 
l)inds  himself  in  sum  certain  not  to  carry  on,  or  allow  to  be  carried  on,  any  per- 
ticular  kind  of  business,  within  certain  territory,  or  within  certain  time  named, 
siun  mentioned  will,  in  general,  be  regarded  as  liquidated  damages;  Leary  v. 
Laflin,  101  Mass.  334,  holding  sum  fixed  by  contract  for  failure  of  lessee  to  carry 
on  livery  business  during  term  of  lease  so  as  not  to  impair  its  good  repute  was 
liquidated  damages;  Whitlield  v.  Levy,  35  N.  J.  L.  149,  liolding  sum  named  to  be 
paid  in  case  of  failure  to  carry  out  provisions  of  contract  of  sale  of  realty  and 
grocery  business  in  connection  was  penalty. 
Divisibility  of  contract  partly    illegal. 

Cited  in  Oregon   Steam  Nav.   Co.   v.   Winsor,  20   Wall.   64,  22   L.  ed.   315,  31 

Pliila.  Leg.  Int.  270,  6  Legal  Gaz.  261,  holding  contract  divisible  so  that  it  might 

'  tand  for  number  of  years  for  whicli  it  was  binding  though  void  as  to  otiier  years; 

:    ntgnmery   v.    Montgomery   &    W.   PI.   Road   Co.    31    Ala.    76,   holding  contract 
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partly  within  and  partly  beyond  powers  of  city,  valid  in  part  and  invalid  in  part; 
Dean  v.  Emerson,  102  Mass.  480,  holding  Avhere  two  covenants  were  distinrt 
and  divisible  and  injury  for  which  damages  were  assessed  arose  fi'oni  breach 
of  the  first,  it  was  not  necessary  for  court  to  consider  validity  of  second; 
Bisliop  V.  Palmer,  146  Mass.  469,  4  Am.  St.  Rep.  339,  16  N.  E.  299,  on  riglit  t.-. 
maintain  action  upon  all  parts  of  contract  except  such  parts  as  are  unlawful ; 
Erie  R.  Co.  v.  Union  Locomotive  &  Exp.  Co.  35  N.  J.  L.  240,  holding  when  de- 
fendant has  agreed  to  do  two  things,  which  arc  entirely  distinct,  one  legal  and 
tlie  other  illegal,  illegality  of  one  stipvilation  cannot  be  set  up  as  bar  to  suit  for 
breach  of  the  valid  one;  Security  Life  &  Annuity  Co.  v.  Costner,  149  N.  C.  293, 
(53  S.  E.  304,  holding  fact  collateral  contract  was  violative  of  statute  would  not 
invalidate  policy  of  insurance  issued  or  note  given  for  premium;  Smith's  Appeal, 
113  Pa.  579,  6  Atl.  251,  44  Phila.  Log.  Int.  113,  on  division  of  contract  into  legal 
and  illegal  parts  and  allowing  legal  part  to  stand ;  Osgood  v.  Central  Vermont 
R.  Co.  77  Vt.  334,  70  L.R.A.  930,  60  Atl.  137,  holding  contract  -divisible  where 
plaintiff  leased  part  of  defendant  railway  company's  roadway  for  site  for  coal 
and  lumber  shed,  for  specified  rent,  and  agreed  to  save  defendant  harmless  from 
negligence  of  itself  or  servants;  Baines  v.  Geary,  L.  R.  35  Ch.  Div.  154,  56  L. 
J.  Ch.  N.  S.  935,  56  L.  T.  N.  S.  567,  51  J.  P.  628,  36  Week.  Rep.  98,  holding 
covenant  divisible  where  one  employed  as  milk  carrier  agreed  not  to  serve  at  any 
time  to  customers  of  his  master  for  his  own  benefit;  Nicholls  v.  Stretton;  10  Q. 
B.  346,  11  Jiir.  1008,  holding  contract  of  attorney's  'clerk  to  abstain  from  inter- 
ference with  his  employer's  clients  divisible. 

Cited  in  note  in  24  L.R.A.  (N.S.)  943,  on  divisibility  in  rcsi)ect  of  time  or  ter- 
ritorial extent  of  contracts  in  restraint  of  trade. 

Cited  in  1  Beach,  Contr.  301,  on  effect  of  impossibility  of  performance  of  on<? 
part  of  alternative  promises;  2  Beach.  Contr.  1860,  on  validity  of  contract  where 
consideration  was  partly  illegal;  1  Page,  Contr.  780,  on  effect  of  contract  con- 
taining two  covenants  only  one  of  which  is  void. 

The  decision  of  the  Court  of  Exchequer  was  cited  in  Piper  v.  Boston  &  M.  R. 
Co.  75  N.  H.  435,  75  Atl.  1041,  holding  that  joiiii-.ig  upon  single  valid  considera- 
tion of  agreement  enforceable  at  law  with  one  wliicli  is  unenforceable  does  not  pre- 
vent enforcement  of  former  after  acceptance  of  consideration,  provided  the  two  are 
separable;  Fishell  v.  Gray,  60  N.  J.  L.  5,  37  Atl.  606,  holding  that  where  there 
are  several  considerations  and  one  of  them  is  illegal  promise  to  refrain  from  par- 
ticular business,  presence  of  such  illegal  stipulation  will  not  illegalize  entire 
contract;  North  Carolina  Endowment  Fund  v.  Satchwell,  71  N.  C.  Ill  (dissent- 
ing opinion),  on  validity  of  part  of  contract  separable  from  part  void  by  statute. 
—  Enforceability  of  contract   in    excessive   restraint  of   trade. 

Cited  in  Franz  v.  Bieler,  126  Cal.  176,  56  Pac.  249,  holding  mere  fact  cove- 
nant in  restraint  of  trade  embraces  larger  territory  than  that  authorized  by 
statute  does  not  render  stipulation  as  to  damages  for  breach  void;  Rosenbaum 
v.  United  States  Credit  System  Co.  65  N.  J.  L.  255,  53  L.R.A.  449,  48  Atl.  237, 
holding  valid  covenants  not  avoided  by  covenant  invalid  because  in  restraint  of 
trade;  Maxim  Nordenfelt  Gvuis  &  Ammunition  Co.  v.  Nordenfelt  [1893]  1  Ch. 
630,  62  L.  J.  Ch.  N.  S.  273,  68  L.  T.  N.  S.  833,  41  Week.  Rep.  604,  holding 
covenant  in  restraint  of  trade  though  too  wide  in  its  application  to  any  business 
which  miglit  be  carried  on,  was  valid  as  regards  guns  and  ammunition  business. 

Distinguished  in  Central  New  York  Tcloph.  &  Teleg.  Co.  v.  Averill,  58  Misc. 
59,  110  N.  Y.  Supp.  273,  wliere  vice  of  contract  was  that  it  tended  to  create 
monopoly   and    agreements    on    both    sides    could    not    be    apportioned;    Baker    v. 
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Hedgecock,  L.  R.  39  Cli.  Div.  520,  57  L.  J.  Ch.  N.  S.  889,  59  L.  T.  N.  S.  3G1,  3G 
Week.   Rep.   840,  holding  agreement  of  tailor's  servant  not  to  enter  employ  of 
any  other  person  or  engage  in  any  other  business  whatsoever  not  divisible. 
When  equity  will  relieve  from  penalty. 

Cited  in  Robert  v.  New  England  Mut.  L.  Ins.  Co.  1  Disney  (Ohio)  355,  holding 
it  is  intention  of  parties  which  is  to  be  looked  at  to  ascertain  whether,  in  par- 
ticular case,  there  be  proper  ground  of  relief  and  this  intention  is  to  be  ascer- 
tained from  nature  of  agreement  rather  than  from  language  of  contract. 

6  E.  R.  C.  413,  NORDENFELT  v.  MAXIM-NORDENFELT  GUNS  &  AMMUNI- 
TION CO.  [1894]  A.  C.  535,  63  L.  J.  Ch.  N.  S.  908,  71  L.  T.  N.  S.  489,  11 
Reports,  1,  affirming  the  decision  of  the  Court  of  Appeal,  reported  in  [1893] 
1  Ch.  630,  62  L.  J.  Ch.  N.  S.  273,  68  L.  T.  N.  S.  833,  41  Week.  Rep.  604. 
Validity  of  contracts  in  restraint  of  trade  or  competition. 

Cited  in  Dr.  Miles  J\ledical  Co.  v.  John  D.  I'ark  &  Sons  Co.  220  U.  S.  373,  55 
L.  ed.  502,  31  Sup.  Ct.  Rep.  376,  holding  that  contracts  between  a  manufacturer 
and  all  dealers  whom  he  permits  to  sell  his  products,  comprising  most  of  the  deal- 
ers in  similar  articles  throughout  the  countrj%  wliich  fix  the  price  for  all  sales 
are  in  restraint  of  trade,  although  the  products  may  be  proprietary  medicines 
made  under  secret  formulae;  United  States  v.  Addyston  Pipe  &  Steel  Co.  46 
L.R.A.  122,  29  C.  C.  A.  141,  54  U.  S.  App.  723,  85  Fed.  271,  holding  conventional 
restraint  of  trade  not  enforcible  unless  covenant  embodying  it  is  merely  ancillarj' 
to  main  purpose  of  lawful  contract;  Gilbert  v.  American  Surety  Co.  61  L.R.A. 
253,  57  C.  C.  A.  619,  121  Fed.  499,  holding  one  who  sells  property  to  another  and 
afterwards  holds  it  as  trustee,  is  estopped  to  denj'  title  of  his  principal  on 
ground  contract  by  which  he  sold  was  in  restraint  of  trade;  John  D.  Park  &  Sons 
Co.  v.  Hartman,  12  L.R.A. (N.S.)  135,  82  C.  C.  A.  158,  153  Fed.  24  (reversing 
145  Fed.  358),  holding  test  is:  "Wliat  is  reasonable  restraint  with  reference  to 
particular  case;"  Wakefield  v.  VanTassell,  202  111.  41,  65  L.R.A.  511,  95  Am. 
St.  Rep.  207,  6G  N.  E.  830,  holding  that  in  each  particular  case,  judicial  in- 
quiry is,  will  enforcement  of  the  condition  be  inimical  to  public  interests:  Garden 
City  Sand  Co.  v.  Southern  Fire  Brick  &  Clay  Co.  124  111.  App.  599,  holding  con- 
tract to  manufacture  and  sell  article  to  one  party  exclusively  not  in  restraint  of 
trade;  State  v.  Duluth  Bd.  of  Trade,  107  Minn.  506,  23  L.R.A.(N.S.)  1260,  121 
N.  W.  395,  holding  that  a  combination,  the  main  purposes  and  effects  of  which 
are  to  foster  the  trade  and  increase  the  business  of  tiiose  who  make  and  operate 
it,  and  which  only  indirectly  and  remotely  restricts  competition  in  trade  or  busi- 
ness, is  not  a  combination  and  conspiracj'^  in  restraint  of  trade;  Edgerly  v. 
Barker,  66  N.  II.  434,  28  L.R.A.  328,  31  Atl.  900,  on  questions  of  public  policy 
presented  by  contracts  in  restraint  of  trade :  Weidman  v.  Shragge,  2  D.  L.  R. 
7."]1  (reversing  20  ^Manitoba  L.  Rep.  189),  (dissenting  opinion),  on  agreement 
between  two  junk  dealers  in  junk  aimed  to  destroy  all  competition  in  certain 
territory  as  void  at  common  law  as  in  restraint  of  trade;  Rex  v.  Beckett,  20  Ont. 
L.  Rep.  401,  on  taking  into  consideration  commercial  changes  in  determining 
whether  a  contract  is  in  restraint  of  trade;  Re  Hollis's  Hospital  [1899]  2  Ch. 
540,  68  L.  J.  Ch.  N.  S.  673,  47  Week.  Rep.  691,  81  L.  T.  N.  S.  90,  on  changes  in 
application  of  principle  that  restraints  of  trade  are  contrary  to  public  policy. 

Cited  in  notes  in  6  Eng.  Rul.  Cas.  455,  on  invalidity  of  contracts  in  restraint  of 
trade:  5  L.R.A.  (N.S.)  1180,  on  rights  of  employer  and  employee  with  respect  to 
tilings  produced  by  labor  of  employee. 

Cited  in  1  Page,  Contr.  588,  on  what  is  a  reasonable  restraint  of  trade;   Ben- 
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jamin,  Sales,  5th  ed.  513,  on  invalidity  as  against  public  policy,  of  forestalling, 
rograting,  and  engrossing;  Benjamin,  Sales,  5th  ed.  52G,  on  contract  capable  of 
severance  being  valid  as  regards  any  restraint  which  is  necessary  to  the  reason- 
able protection  of  the  promisee  or  covenantee,  but  void  as  regard  the  excess ; 
Freund,  Police  P.  343,  on  covenants  by  vendor  of  business;  Ijenjamin,  Sales,  5th 
ed.  521,  on  test  of  reasonableness  of  contract  in  restraint  of  trade;  2  Beach, 
Contr.  2033;  Benjamin,  Sales,  oth  ed.  518, — on  validity  of  contracts  in  restraint 
of  trade. 

Distinguished  in  United  Shoe  Mach.  Co.  v,  Brunet,  C.  R.  [1909]  A.  C.  148, 
holding  that  contract  to  lease  machinery  for  making  shoes  instead  of  selling 
such  machinery,  which  owners  refused  to  do,  is  not  in  restraint  of  trade;  Wam- 
pole  &  Co.  V.  F.  E.  Karn  Co.  11  Ont.  L.  Rep.  619,  holding  under  criminal  statutes 
an  agreement  between  wholesalers'  and  retailers'  associations  to  keep  up  prices 
was  unlawful;  United  Shoe  ^Machinery  Co.  v.  Brunet,  Rap.  Jud.  Quebec  18  B.  R. 
511,  holding  that  leases  of  shoe  manufacturing  machinery  providing  that  the 
machines  shall  not  be  used  for  manufacture  of  shoes  on  which  work  has  been 
done  by  machines  other  than  those  of  lessor  hired  by  lessee  are  not  in  restraint 
of  trade. 

The  decision  of  the  Court  of  Appeal  was  cited  in  Standard  Fireproofing  Co.  v. 
St.  Louis  Expanded  Metal  Fireproofing  Co.  177  Mo.  559,  76  S.  W.  1008,  holding 
that  where  in  consideration  of  exclusive  right  to  use  certain  patent  process,  de- 
fendant covenanted  not  to  use  or  sell  "'similar"  article  for  purpose  of  evading 
contract,  such  contract  is  not  in  restraint  of  trade. 

—  Trade  processes,   knowledge  or   secrets. 

Cited  in  note  in  46  L.  ed.  U.  S.  1059,  on  restraint  of  trade  in  patented  articles. 

The  decision  of  Court  of  Appeals  was  cited  in  Hulse  v.  Bonsack  Mach.  Co.  13 
C.  C.  A.  180,  25  U.  S.  App.  239,  65  Fed.  864,  holding  contract  by  which  employe's 
improvements  upon  cigarette  machines  were  to  be  for  exclusive  use  of  his  em- 
ployer engaged  in  the  manufacture  of  such  machines  not  contrary  to  public 
policy. 

—  L/iinitatioiis  as  to  time  and  place. 

Cited  in  Harrison  v.  Glucose  Sugar  Ref.  Co.  58  L.R.A.  915,  53  C.  C.  A.  484, 
116  Fed.  304,  holding  reasonableness  of  restraint  has  respect  to  the  territory 
occupied  by  the  business;  National  Enameling  &  Stamping  Co.  v.  Haberman,  120 
Fed.  415,  upholding  restrictive  covenants  made  by  one  capable  of  contracting, 
which  is  unlimited  as  to  time  which  in  area  covers  whole  United  States,  which  is 
ancillary  to  main  lawful  contract  being  in  part  consideration  of  good  will  sold 
and  reasonable,  and  no  broader  than  necessary  to  save  to  covenantee  his  right? : 
Knapp  V.  S.  Jarvis  Adams  Co.  70  C.  C.  A.  536,  135  Fed.  1008,  holding  restriction 
may  extend  to  limits  wherein  particular  trade  would  be  likely  to  go;  United 
States  V.  Trans-Missouri  Freight  Asso.  1G3  U.  S.  290,  41  L.  ed.  1007,  17  Sup.  Ct. 
Rep.  540  (dissenting  opinion),  on  incorrectness  of  criterion  based  on  distinction 
between  partial  and  general  restraint;  Walker  v.  Lawrence,  101  C.  C.  A.  417,  177 
Fed.  363,  holding  that  agreement  by  seller,  on  sale  of  liquor  business,  stock  and 
good  will  thr.t  he  will  not  engage  in  like  business  in  that  or  adjoining  county 
for  six  years  and  that  he  will  maintain  his  residence  elsewhere  for  five  years 
is  valid,  in  absence  of  proof  that  it  was  not  reasonable  provision ;  Underwood 
V.  Barker  [1899]  1  Ch.  300,  68  L.  J.  Ch.  N.  S.  201,  SO  L.  T.  N.  S.  306,  47  Week. 
Rep.  347,  15  Times  L.  R.  177,  holding  agreement  not  to  engage  in  business  of  hay 
and  straw  merchant  in  a  number  of  countries  for  specified  time  not  unreasonable ; 
Eisel  V.  Hayes,  141  Ind.  41,  40  N.  E.  119,  holding  circumstance  that  restraint 
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is  indefinite  in  puint  of  time  does  not  invalidate  contract;  Swigert  v.  Tilden,  121 
Iowa,  G50,  63  L.R.A.  608,  100  Am.  St.  Rep.  374,  97  N.  W.  82,  sustaining  an  agree- 
ment not  to  prosecute  a  trade  in  two  states  for  ten  years,  it  having  drawn  orders 
from  a  large  territory,  and  rejecting  the  geographical  test  of  validity;  Anchor 
Electric  Co.  v.  Hawkes,  171  Mass.  101,  41  L.R.A.  189,  68  Am.  St.  Rep.  403,  50 
N.  E.  509,  holding  stipulation  to  do  no  business  for  five  years  which  would  inter- 
fere with  or  compete  with  that  of  another  valid:  United  Shoe  Macliinery  Co.  v. 
Kimball,  193  Mass.  351,  79  N.  E.  790,  holding  covenant  not  to  engage  in  par- 
ticular business  for  fifteen  years,  unrestricted  as  to  place,  enforceable;  Marshall 
Engine  Co.  v.  New  Marshall  Engine  Co.  203  Mass.  410,  89  N.  E.  548,  holding  that 
agreement  never  to  engage  in  business  of  manufacturing  certain  kinds  of  ma- 
chinery, even  though  unlimited  in  time  and  space,  is  valid  if  it  is  coupled  with 
sale  of  business  necessary  to  give  purchaser  what  he  has  bought;  Southworth  v. 
Davison,  106  Minn.  119,  19  L.R.A.  (N.S.)  769,  118  N.  W.  363,  16  Ann.  Cas.  253, 
holding  stipulation  not  to  engage  in  laundry  business  within  radius  of  five  miles 
from  certain  city  valid,  though  not  limited  as  to  time;  Bancroft  v.  Union  Em- 
bossing Co.  72  N.  H.  402,  64  L.R.A.  298,  57  Atl.  97,  holding  contract  unlimited 
as  to  territory,  though  limited  as  to  time,  valid:  Trenton  Potteries  Co.  v. 
Oliphant,  58  N.  J.  Eq.  507,  46  L.R.A.  255,  78  Am.  St.  Rep.  612,  43  Atl.  723,  on 
reasonableness  of  general  restraint  of  trade;  Fleckenstein  Bros.  Co.  v.  Flecken- 
stoin,  76  N.  J.  L.  613,  24  L.R.A. (N.S.)  913,  71  Atl.  265,  holding  that  contract  not 
to  engage  in  competing  business  of  curing  and  selling  meat  within  500  miles  of 
city  where  business  is  located,  may  be  enforced  so  far  as  city  is  concerned; 
Cowan  V.  Fairbrother,  118  N.  C.  406,  32  L.R.A.  829,  54  Am.  St.  Rep.  733,  24  S. 
E.  212,  holding  contract  of  editor  and  owner  of  newspaper  not  to  be  connected 
with  any  other  paper  within  state  for  limited  time,  valid;  Ryan  v.  McNichol,  1 
N.  B.  Eq.  Rep.  487,  holding  covenant  not  to  practice  as  physician  and  surgeon 
in  certain  town  or  within  ten  miles  thereof  for  three  years  enforceable;  Mc- 
Causland  v.  Hill.  23  Ont.  App.  Rep.  738,  holding  agreement  not  to  deal  in  clear 
plate  glass  in  Canada  for  twenty-years  valid;  Allen  Mfg.  Co.  v.  Murphy,  23  Ont. 
L.  Rep.  467,  47.5  (reversing  22  Ont.  L.  Rep.  539,  20  Ann.  Cas.  657),  holding  tliat 
agreement  not  to  engage  in  business  of  manufacturing  white-wear  and  laundering 
same  within  Dominion  of  Canada  was  void  because  area  covered  was  too  great; 
Tivoli  Manchester  Line  v.  Colley,  52  Week.  Rep.  632,  holding  agreement  of  actress 
not  to  perform  at  any  place  within  twenty  miles  of  city  prior  to  commencement 
of  agreement,  during  its  continuance,  and  for  six  months  afterwards,  was  reason- 
able: Dubowski  V.  Goldstein  [1896]  1  Q.  B.  478,  65  L.  J.  Q.  B.  N.  S.  397,  74  L. 
T.  N.  S.  ISO,  44  Week.  Rep.  436,  holding  agreement  of  emplov'ee  of  dairyman  not 
to  serve  any  of  his  employer's  customers  for  his  own  or  another's  benefit  valid: 
Haynes  v.  Doman  [1899]  2  Ch.  13,  68  L.  J.  Ch.  N.  S.  419,  80  L.  T.  N.  S.  569, 
15  Times  L.  R.  354.  holding  employee's  agreement  not  to  engage  in  hardware  busi- 
ness within  radius  of  25  miles  of  employer's  works  without  written  consent  of 
employee  valid. 

Cited  in  notes  in  24  L.R.A.  (N.S.)  916,  918,  019,  922,  on  validity  of  agreement 
in  restraint  of  trade,  ancillarj'  to  sale  of  business  or  profession,  as  alFected  by 
territorial  scope:  24  L.II.A.  (N.S.)  935,  936.  on  validity  of  agreement  by  employee 
not  to  engage  in  competing  business,  as  affected  by  scope  in  time  and  territorial 
extent;  24  L.R.A.  (N.S.)  943,  944,  on  divisibility  in  respect  of  time  or  territorial 
extent  of  contracts  in  restraint  of  trade;  22  L.R.A.  675,  on  validity  of  contracts 
of  sale  in  restrain  of  trade  without  limitation  of  place. 

Cited  in  1  Page,  Contr.  595,  on  effect  of  duration  of  restraint  on  legality  of 
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contract  in  restraint  of  trade;  Benjamin,  Sales,  5tli  ed.  525,  on  validity  of  re- 
straint general  as  to  space  but  limited  as  to  time;  1  Beach,  Contr.  100,  on  effect 
of  uncertainty  in  contract  as  to  place  and  time. 

Distinguished  in  Consumers'  Oil  Co.  v.  Nunnemaker,  142  Ind.  560,  51  Am. 
St.  Rep.  193,  41  N.  E.  1048,  holding  contract  not  to  sell  oil  within  a  state  except- 
ing one  city  void. 

The  decision  of  the  Court  of  Appeal  was  cited  in  Ru  Ton  v.  Everitt,  35  App. 
Div.  412,  54  N.  Y.  Supp.  896,  holding  covenant  by  vendor  of  particular  business 
not  to  engage  therein  or  in  similar  business  to  prejudice  of  vendee  is  valid  when 
incident  to  sale  of  good  will  of  business  sold,  and  is  not  in  restraint  of  trade  so 
long  as  it  is  coextensive  with  interest  to  be  protected,  and  but  adequate  to  secure 
to  vendee  the  full,  and,  as  against  vendor  exclusive  enjoyment  of  thing  pur- 
chased; Central  Fireworks  Co.  v.  Charlton,  42  App.  Div.  104,  58  N.  Y.  Supp.  900, 
holding  if  contract  is  reasonable,  not  oppressive,  and  supported  by  valuable  con- 
sideration, mere  fact  that  it  operates  to  restrain  one  of  parties  to  it  from  en-- 
gaging  in  particular  business  for  consideraljle  time  and  within  great  extent  of 
territory  will  not  induce  court  to  refuse  specific  performance  of  it;  Kelly  v. 
McLaughlin,  21  Manitoba  L.  Rep.  789,  holding  that  covenant  in  contract  trans- 
ferring to  plaintiff  defendant's  share  in  company  dealing  in  automobiles,  prohibit- 
ing defendant  from  engaging  in  similar  business  in  certain  described  districts  is 
valid;  Virgo  v.  Toronto,  22  Can.  S.  C.  447  (affirming  20  Ont.  App.  Rep.  435,  in 
dissenting  opinion),  on  contracts  in  restraint  of  trade:  Cook  v.  Shaw,  25  Ont 
Rep.  124,  holding  agreement  not  to  engage  in  manufacture  and  sale  of  bamboo 
ware  and  fancy  furniture  at  any  place  in  Canada  for  ten  years  not  against  public 
policy. 
Agreements  contrary  to  public  policy. 

Cited  in  Kay  v.  Moncton,  36  N.  B.  377,  holding  agreement  of  appointed  officer 
with  city  council  to  accept  reduction  in  salary  not  void  on  ground  of  public 
policy. 

Cited  in  Hollingsworth,  Contr.  254,  255,  on  validity  of  agreement  against 
public  policy  because  unduly  limiting  rights  of  individual  action. 

The  decision  of  the  Court  of  Appeal  Avas  cited  in  Clark  v.  Needham,  125  Mich 
84,  51  L.R.A.  785,  84  Am.  St.  Rep.  559,  83  N.  W.  1027,  holding  that  agreement 
to  close  one  part  of  business  is  as  much  against  policy  of  law  as  agreement  to 
close  whole  business;  Wilson  v.  Carnley  L]908]  1  K.  B.  729,  1  B.  R.  C.  001, 
77  L.  J.  K.  B.  N.  S.  594,  98  L.  T.  N.  S.  265,  24  Times  L.  R.  277,  52  Sol.  Jo. 
239,  holding  that  promise  of  marriage  made  bj'  man  who,  to  knowledge  of 
promise,  was  at  time  married,  is  void  as  against  public  policy. 

6  E.  R.  C.  455,  WILLIAMS  v.  BAYLEY,  12  Jur.  N.  S.  875,  35  L.  J.  Ch.  N.  S.    • 

717,  L.  R.  1  H.  L.  200,  14  L.  T.  N.  S.  802,  affirming  the  decision  of  the  Vice 

Chancellor  reported  in  4  Giff.  638,  11  Jur.  N.  S.  236,  11  L.  T.  N.  S.  110,  13 

W.  R.  533. 

Invalidity  of  contract  obtained  by  duress,   undue  influence  or  coercion. 

Cited  in  Turley  v.  Edwards,  18  Mo.  App.  676,  holding  any  contract  produced 

by  actual  intimidation  ought  to  be  held  void,  whether  as  arising  from  result  of 

merely  personal  infirmity  or  from  circumstances  which  might  produce  like  effect 

upon  persons  of  ordinary  firmness;  Jordan  v.  Elliott,  13  Pittsb.  L.  J.  N.  S.  68, 

holding  that  where  threat  Avhether  of  mischief  to  person  or  property,  is  sucli  as 

to   destroy   freedom  of   will,   law   will  not   enforce  contract   exi-fiitod   under   such 
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contract;  Jordan  v.  Elliott,  39  Pliila.  Leg.  Int.  320,  Iiolding  that  any  contract 
produced  by  actual  intimidation  may  be  held  void;  Galusha  v.  Sherman,  105 
Wis.  263,  47  L.R.A.  417,  SI  N.  VV.  495,  holding  true  doctrine  of  duress  is  that 
contract  obtained  by  so  oppressing  person  by  threats  l-egarding  his  personal  safe- 
ty or  liberty,  or  that  of  his  property,  or  of  a  member  of  his  family,  as  to  de- 
prive him  of  free  exercise  of  his  will  is  voidable  for  duress;  Niagara  Dist.  Fruit 
Growers  Stock  Co.  v.  Stewart,  26  Can.  S.  C.  629,  on  the  point  that  a  contract 
of  suretysliip  should  be  based  upon  the  free  and  voluntary  agency  of  the  in- 
dividual who  enters  into  it;  Armstrong  v.  Gage,  25  Grant,  Ch.  (U.  C.)  1,  hold- 
ing evil  threatened  must  be  serious,  death,  wounds,  or  loss  of  liberty,  and  in 
these  cases  it  is  indifferent  whether  threat  be  directed  against  selves  or  chil- 
dren; Jordan  v.  Elliott,  12  W.  N.  C.  56,  holding  that  test  of  right  to  have  con- 
veyance set  aside  because  of  undue  influence  is,  whether  party's  freedom  of  will- 
was  destroyed;  Allen  v.  Flood  [1898]  A.  C.  1,  17  Eng.  Rul.  Cas.  285,  67  L.  J. 
Q.  B.  N.  S.  119,  77  L.  T.  N.  S.  717,  46  Week.  Rep.  258,  as  to  what  constitutes 
coercion  in  civil  case. 

Cited  in  note  in  6  Eng.  Rul.  Cas.  489,  on  right  to  recover  back  money  paid 
under  illegal  contract. 

Cited  in  2  Cooley  Torts,  3d  ed.  968,  on  invalidity  of  notes,  etc.,  obtained  by 
duress;  2  Beach,  Contr.  1828,  on  validity  of  notes  or  receipts  obtained  by 
duress;  1  Beach,  Trusts,  295,  on  trust  resulting  to  grantor  from  undue  inHu- 
ence;  Hollingsvvorth,  Contr.  202,  as  to  when  undue  influence  will  be  presumed; 
Hollingsworth,  Contr.  189,  on  duress  by  lawful  imprisonment. 

Distinguished  in  Jones  v.  Merionethshire  Permanent  Benefit  Bldg.  Soc.  [1892] 
1  Ch.  173,  61  L.  J.  Ch.  N.  S.  138,  65  L.  T.  N.  S.  685,  40  Week.  Rep.  273,  17 
Cox,  C.  C.  389,  where  there  was  no  proof  of  pressure  or  undue  influence. 
—  Threats  of  proseciitioii. 

Cited  in  Kiventsky  v.  Sirovy,  142  Iowa,  385,  121  N.  W.  27,  holding  tliat 
tlireat  of  husband  to  prosecute  his  wife  and  her  paramour  for  criminal  intimacy, 
whereby  stipulation  upon  which  decree  of  court  was  entered  setting  aside  deed 
from  himself  to  wife,  was  duress;  Major  v.  McCraney,  5  B.  C.  571,  on  invalidity 
i)f  security  given  in  pursuance  of  agreement  for  settling  prosecution ;  Laferriere 
V.  Cadieux,  11  Manitoba  L.  Rep.  175,  holding  agreement  of  arbitration  entered 
into  under  threat  of  criminal  prosecution  void;  Smith  v.  Halifax  Bkg.  Co.  1 
N.  B.  Eq.  17,  to  the  point  that  threat  to  prosecute  for  crime  may  make  void 
agreement  entered  into  because  of  threat;  Campbell  v.  Glasgow  &  L.  Ins.  Co. 
.■'0  N.  B.  332,  on  invalidity  of  contract  obtained  by  threat  of  criminal  prosecu- 
tion; People's  Bank  v.  Johnson,  23  N.  S.  302,  holding  that  tlireat  to  prosecute 
criminally  is  not  alone  sufficient  to  avoid  contract,  it  must  be  shown  that  con- 
tract was  entered  into  because  of  threat;  Burris  v.  Rhind,  30  N.  S.  405,  holding 
that  threat  by  creditor  to  have  arrested  debtor  who  had  transferred  property 
to  sister,  in  order  to  compel  'lister  to  reconvey  property  constituted  duress  and 
made  reconveyance  void;  Fulton  v.  Kingston  Vehicle  Co.  30  N.  S.  455,  Iiolding 
tiiat  confession  of  judgment  will  not  be  set  aside  on  ground  that  it  was  made 
under  threat  of  arrest  where  party  had  reason  for  making  arrest  and  did  not 
agree  to  recall  warrant  tliat  was  issued. 

Cited  in  1  Page,  Contr.  374,  on  effect  of  legality  of  tlireateiied  arrest  on  ques- 
tion  of  duress;    2   Beach,   Contr.   1832,   on   threat   to  prosecute  tliird  person   as 
duress. 
^Agreement  to  pay  or  a.ssiire  debt  of  anotlicr. 

Cited  in  Western   Bank  v.  McGill,  32   Can.  S.   C.  581.  holding  one  terrorized 
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into  giving  note  for  debt  of  party  for  whicli  lie  was  not  responsible,  not  liable 
thereon;  Cox  v.  Cox,  35  Can.  S.  C.  393,  holding  where  person  giving  security  for 
debt  of  another  is  wife  of  debtor,  same  guarantee  of  freedom  and  voluntary 
action  should  be  given  as  in  case  of  child  and  parent;  Gananoque  v.  Stunden, 
1  Ont.  Rep.  r,  on  necessity  tliat  contract  of  suretyship  be  entered  into  freely 
and  voluntarily. 

—  Obligations  to  compound  or  make  good  embezzlement  or  defalcation. 
Cited  in  Yowell  v.  \Yalker,  IIS  La.  28,  42  So.  63.3,  holding  that  surety  on  note 

cannot  set  up,  as  discharging  his  liability  upon  notes,  that  plaintiff  after  bind- 
ing himself  not  to  prosecute  certain  person,  had  violated  his  promise  and  caused 
him  to  be  indicted;  Partridge  v.  Hood,  120  Mass.  403,  21  Am.  Rep.  524,  holding 
that  action  will  not  lie  on  agreement  entered  into  for  purpose  of  compounding 
misdemeanor,  unless  agreement  is  approved  by  court  in  which  prosecution  is 
pending;  Morse  v.  Woodworth,  155  Mass.  233,  29  N.  E.  52.5,  holding  notes  given 
by  person  under  pressure  of  threats  of  imprisonment  for  defalcation  voidable 
for  duress;  Ball_  v.  Ward,  76  N.  J.  Eq.  8,  74  Atl.  158,  holding  that  agreement 
between  debtor  and  creditor  to  compound  crime  committed  by  debtor,  makes 
transaction  for  payment  of  debt  illegal;  Jourdan  v.  Burstow,  76  N.  J.  Eq.  55, 
139  Am.  St.  Rep.  741,  74  Atl.  124,  holding  that  agreement  to  convey  property 
in  satisfaction  of  embezzlement  in  consideration  of  promise  not  to  prosecute 
for  crime,  is  illegal. 

Explained  in  Flower  v.  Sadler,  L.  R.  9  Q.  B.  Div.  83,  L.  R.  10  Q.  B.  572, 
46  J.  Prob.  N.  S.  503,  holding  indorsees  of  bills  of  exchange  might  recover  there- 
on where  indorsed  by  person  whom  indorsees  had  threatened  to  prosecute  for 
embezzlement;  McClatchie  v.  Haslam,  63  L.  T.  N.  S.  376,  17  Cox,  C.  C.  402,  65 
L.  T.  N.  S.  691,  (1891)  Week.  Notes,  191,  holding  wife  cannot  necessarily  im- 
peach security  which  she  makes  to  get  her  husband  out  of  a  difficulty  even  though 
result  is  to  stifle  prosecution. 

—  Shielding  relative  from  prosecution  or  punishment. 

Referred  to  as  leading  case  in  Jaeger  v.  Koenig,  30  Misc.  580,  62  N.  Y.  Supp. 
<S03,  holding  wife  may  recover  back  money  paid  because  of  fear  of  her  husband's 
arrest. 

Cited  in  Sharon  v.  Gager,  46  Conn.  189,  holding  contract  of  suretyship  entered 
into  by  elderly  woman  through  fear  of  prosecution  of  her  nephew  for  crime  not 
enforceable;  McMahon  v.  Smith,  47  Conn.  221,  36  Am.  Rep.  67,  holding  that 
mortgage  given  by  wife  on  her  land  to  settle  criminal  proceeding  against  hus- 
band for  obtaining  goods  on  false  pretenses  is  not  enforceable  in  equity;  Wil- 
liamson, H.  F.  Co.  V.  Ackerman,  77  Kan.  502,  20  L.R.A.(N.S.)  484,  94  Pac. 
807,  holding  father  subject  to  duress  because  of  threats  of  prosecution  directed 
against  his  son:  Rau  v.  Von  Zedlitz,  132  Mass.  1G4,  holding  young  woman,  on  eve 
of  her  marriage,  pressed  to  pay  debts  of  her  intended  husband,  prosecution  of 
whom  is  threatened  if  she  does  not  comply,  is  object  of  undue  and  improper  in- 
fluence; Meech  v.  Lee,  82  Mich.  274,  46  N.  W.  383,  holding  mortgages  given  by 
mother  to  save  her  son  from  criminal  prosecution  voidable;  Hargreaves  v.  Kor- 
cek,  44  Neb.  660,  62  N.  W.  1086,  holding  mortgage  avoided  by  duress  where 
executed  by  husband  and  wife  in  fear  of  criminal  prosecution  of  husband; 
Lomerson  v.  Johnston,  44  N.  .J.  Eq.  93,  13  Atl.  8,  holding  mortgage  joined  in 
by  wife  under  fear  of  her  husband's  being  prosecuted  for  embezzlement  not 
enforceable  against  her  real  estate;  Nebraska  Cent.^-Bldg.  &  L.  Asso.  v.  McCand- 
less,  S3  Neb.  536.  120  N.  W.  134:  Gorringe  v.  Reed,  23  Utah,  120.  90  Am.  St. 
Rep.  692,  63  Pac.  902, — holding  that  contract  obtained  by  threats  of  imprison- 
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ment  of  near  relative  is  void;  Adams  v.  Irving  Nat.  Bank,  ]16  N.  Y.  600,  6 
L.R.A.  491,  15  Am.  St.  Rep.  447,  23  N.  E.  7,  holding  wife  might  recover  back 
monej'  paid  for  debt  due  from  her  husband,  where  she  was  induced  to  pay  it  by 
threat  of  her  husband's  arrest;  Strang  v.  Peterson,  56  Hun,  418,  10  N.  Y. 
Supp.  139,  holding  fear  of  prosecution  of  near  relative  is  such  duress  that 
security  obtained  by  means  tliereof  cannot  stand;  Sulzner  v.  Cappeau-Lemlc\- 
&  M.  Co.  234  Pa.  102,  39  L.R.A.(N.S.)  421,  S3  Atl.  103,  holding  that  transfer 
of  stock  cannot  be  set  aside  for  duress  because  of  threat  to  imprison  son  of 
transferrer,  who  made  contract  for  transfer,  if  it  was  not  carried  out;  Gray  v. 
Freeman,  37  Tex.  Civ.  App.  556,  84  S.  W.  1105,  holding  deed  of  trust  given  blind 
negro,  seventy  years  of  age  in  order  to  save  his  son  from  prosecution  for  crime 
not  enforceable;  City  Nat.  Bank  v.  Kusworm,  88  Wis.  188,  26  L.R.A.  48,  43  Am. 
St.  Rep.  880,  59  N.  W.  564,  holding  wife  might  avoid  her  note  given  under  pres- 
sure of  threats  to  prosecute  her  husband  for  forgery;  Burris  v.  Rhind,  29 
Can.  S.  C.  498,  holding  rule  applicable  to  father  entering  into  contract  to  relieve 
son  from  prosecution  applies  in  case  of  sister  doing  the  like  for  a  brother ;  Jones 
V.  Johns,  20  N.  S.  378,  holding  that  assignment  of  claim  by  father  to  creditors  of 
son  upon  threats  of  arrest  of  son  is  void;  Peoples'.  Bank  v.  Johnson,  23  N.  S 
302,  holding  defendant  not  liable  upon  bond  entered  into  to  prevent  prosecution 
of  husband  of  his  adopted  daughter;  Sheard  v.  Laird,  15  Ont.  Rep.  533,  holding 
that  deed  procured  from  wife  by  threats  of  criminal  prosecution  of  husband  may 
he  set  aside;  St.  Thomas  v.  Yearsley,  22  Ont.  App.  Rep.  34,  holding  bond  given 
by  father  to  pay  industrial  school  charges  for  his  son's  maintenance  not  binding 
where  given  to  prevent  his  being  sent  to  another  school;  Doyle  v.  Carroll,  28  U.  C. 
C.  P.  218,  holding  notes  given  by  father  to  shield  his  son  from  consequences  of 
forgery  not  enforceable;  Seear  v.  Cohen,  45  L.  T.  N.  S.  589,  holding  father  and 
uncle  of  bankrupt  not  liable  upon  promissory  notes,  where  representations  were 
made  to  them  that  bankrupt  would  be  prosecuted  criminally. 

Cited  in  note  in  20  L.R.A.  49,  on  contracts  procured  by  threats  to  prosecute 
a  relative. 

Distinguished  in   Sheard  v.   Laird,   15   Ont.   App.   Rep.   339    (allowing   appeal 
from    15   Ont.    Rep.    533),    where   threats   to   prosecute    husband    of    daughter    of 
grantor   of   deed   were   made   to    her    daughter    but   apparently    not    directly    to 
grantor. 
—  Equitable  relief  by  cancelation. 

Referred  to  as  leading  case  in  Burton  v.  McMillan.  52  Fla.  469,  8  L.R.A. 
(N.S.)  991,  120  Am.  St.  Rep.  220,  42  So.  849,  11  Ann.  Cas.  380,  holding  maxim 
in  pari  delicto  inapplicable  to  case  of  wife  suing  to  set  aside  deed  executed  by 
her  because  of  threats  to  prosecute  her  husband  criminally. 

Cited  in  Colby  v.  Title  Ins.  &  T.  Co.  160  Cal.  632,  35  L.R.A. (N.S.)  813,  117 
Pac.  913,  Ann.  Cas.  1913A,  515,  holding  that  wliere  an  instrument  given  to 
compound  a  felony  was  procured  by  duress,  menace,  or  undue  influence  it  may 
be  set  aside  in  equity;  Mills  v.  Swords  Lumber  Co.  63  Conn.  103,  20  Atl.  689. 
holding  where  contract  of  suretyship  is  obtained  from  one  who  is  under  pres- 
sure to  such  extent  as  to  be  deprived  of  free  agency,  equity  will  not  only  refuse 
to  aid  party  in  whose  favor  such  contract  is  made,  but  will  declare  the  contract 
void;  Merchant  v.  Cook,  21  D.  C.  145,  holding  deed  executed  by  wife  by  reason 
of  threats  to  prosecute  her  husband  criminally  voidable;  Bryant  v.  Peck  &  W. 
Co.  154  Mass.  460,  28  N.  E.  678,  holding  although  both  parties  are  chargeabb- 
with  knowledge  their  agr'eenient  is  contrary  to  some  rule  of  law.  yet  if  one  acts 
under  duress  or  undue  influence,  weaker  one  may  be  granted  atlirmative  relief; 
^Notes  on    K.  I!.  ('. — 43. 
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Silsbee  v.  Webber,  171  Mass.  378,  50  N.  E.  555,  holding  if  contract  i.s  extorted 
by  brutal  and  wicked  means  which  though  not  directly  actionable  owes  its  im- 
munity solely  to  law's  imperfect  powers,  contract  may  be  avoided  by  party  to 
whom  undue  influence  has  been  applied;  Schoener  v.  Lissauer,  107  N.  Y.  Ill, 
13  N.  E.  741,  cancelling  mortgage  given  by  mother  under  coercion  of  threats  to 
prosecute  her  son  for  larceny  and  embezzlement;  Fisher  v.  Bishop,  3G  Hun,  112, 
canceling  bond  and  mortgage  given  by  husband  and  wife  because  of  threats 
that  conveyances  to  the  husband  by  their  son  who  was  a  defaulter,  would  be 
set  aside;  Foley  v.  Greene,  14  R.  I.  618,  51  Am.  Rep.  419,  annulling  note  and 
mortgage  given  by  mother  to  protect  son  from  prosecution;  Perkins  v.  Adams, 
17  Tex.  Civ.  App.  331,  43  S.  W.  529,  holding  law  will  relieve  aged  man,  mental- 
ly infirm,  from  contract  entered  into  to  save  his  sons  from  prosecution  for 
felony;  Davies  v.  London  &  P.  M.  Ins.  Co.  L.  R.  8  Ch.  Div.  469,  47  L.  J.  Ch.  N. 
S.  511,  38  L.  T.  N.  S.  478,  20  Week.  Rep.  794,  holding  contract  of  suretyship 
is  one  which  should  be  based  upon  free  and  voluntary  agency  of  individual  who 
enters  into  it,  also  that  illegality  from  pressure  and  illegality  resulting  from 
attempt  to  stifle  prosecution  are  of  class  in  which  court  may  actively  give  assist- 
ance in  favor  of  oppressed  party;  Whitmore  v.  Farlej-,  45  L.  T.  N.  S.  99,  29 
Week.  Rep.  825,  14  Cox,  C.  C.  617,  holding  court  may  order  return  of  title  deeds 
deposited  by  wife  in  pursuance  of  agreement  to  stifle  prosecution  against  her 
husband  in  consideration  that  she  charge  her  separate  estate  to  settle  claim 
against  her  husband  out  of  which  prosecution  arose. 
Composition   of   crimes. 

Referred  to  as  leading  case  in  Union  Bank  v.  Hulton,  Newfoundland  Rep. 
(1884-96)  p.  290,  holding  agreement  to  stifle  prosecution  for  making  false 
entries  in  books  void. 

Cited  in  Partridge  v.  Hood,  120  Mass.  403,  21  Am.  Rep.  524,  holding  agree- 
ment entered  into  by  defendant  for  purpose  of  compounding  complaint  against 
her  son  for  misdemeanor  not  enforceable;  Major  v.  McCraney,  5  B.  C.  571,  on 
invalidity  of  security  given  in  pursuance  of  agreement  to  stifle  prosecution; 
Bell  V.  Riddell,  10  Ont.  App.  Rep.  544,  on  invalidity  of  note  given  by  husband 
and  wife  to  stifle  criminal  prosecution  against  husband;  Merchant's  Bank  v. 
Lucas,  15  Ont.  App.  Rep.  573  (dissenting  opinion),  on  invalidity  of  promise 
made  or  securities-  given,'  or  contracted  to  be  given  in  consideration  that 
criminal  proceeding  be  stifled;  Leggatt  v.  Brown,  29  Ont.  Rep.  530,  holding 
notes  not  enforceable  where  given  upon  illegal  agreement  to  stifle  prosecution ; 
Morgan  v.  McFee,  18  Ont.  L.  Rep.  30,  holding  agreement  to  withdraw  prose- 
cution for  obtaining  money  by  false  pretense  void;  Taylor  v.  Ainslie,  19  C.  C. 
P.  78,  on  invalidity  of  mortgage  given  to  prevent  criminal  proceedings;  Knee- 
shaw  v.  Collier,  30  U.  C.  C.  P.  265,  on  validity  of  note  given  by  defendant 
when  in  prison  by  due  course  of  law  on  charge  of  assaulting  plaintiff,  to  secure 
damage  sustained  by  plaintiflf  because  of  the  assault;  Toponce  v.  Martin,  38  U. 
C.  Q.  B.  44,  holding  no  recovery  could  be  had  ujwn  notes  given  in  consideration 
that  maker  should  not  be  prosecuted  for  felony ;  Fisher  v.  Apollinaris  Co.  L. 
R.  10  Ch.  297  note,  44  L.  J.  Ch.  N.  S.  500,  32  L.  T.  N.  S.  628,  23  Week.  Rep 
460,  on  illegality  of  composition  of  misdemeanor  and  use  thereof  to  harass 
accused. 

Cited  in  notes  in  48  L.R.A.  849,  on  injunction,  in  favor  of  party  in  pari 
delicto,  against  enforcing  contract  for  compounding  crime;  36  L.R.A. (N.S.) 
1011,  on  invalidity  of  agreement  to  compound  felony;  6  Eng.  Rul.  Cas.  389,  390, 
on  invalidity  of  champertous  agreement  or  one  for  compounding  a  felony. 
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Cited  in  Holliiigswoith,  Contr.  246,  on  validity  of  agreements  for  purpose  of 
stifling  a  criminal  prosecution. 

Distinguished  in  Paige  v.  Hieronj'mous,  192  111.  546,  61  N.  E.  832,  where 
it  did  not  appear  complainant  was  not  equally  guilty  with  defendants  in 
compromise  of  criminal  offense;  Haynes  v.  Eudd,  102  X.  Y.  372,  55  Am.  Rep. 
815,  7  N.  E.  287,  on  ground  cited  case  did  not  present  precise  point  whether 
parties  stood  in  pari  delicto  when  compounding  of  felony  entered  into  and 
constituted  part  of  consideration  of  contract;  Commercial  Bank  v.  Eolseby,  10 
Manitoba  L.  Rep.  281,  where  it  did  not  appear  by  the  pleas  that  defendant  had 
committed  criminal  offense;  Fulton  v.  Kingston  Vehicle  Co.  30  N.  S.  455, 
where  jury  negatived  any  agreement  to  abandon  criminal  proceedings;  Henry 
V.  Dickie,  27  Ont.  Rep.  416,  where  there  was  not  sufficient  evidence  of  agree- 
ment to  stifle  pro.secution. 

Illegality  of  contract  involvins  violation  of  public  duty. 

Cited  in  Fearnley  v.  DeMainville,  5  Colo.  App.  441,  39  Pac.  73,  holding  con- 
tract involving  moral  turpitude  and  conspiracy  with  public  officer  to  misapply 
public  funds  not  enforceable;  Henry  v.  Dickie,  27  Ont.  Rep.  416  (dissenting 
opinion),  on  invalidity  of  agreement  having  tendency  to  affect  administration 
of  justice;  La  Compagnie  Montreal-Canada  Contre  Le  Feu  v.  Therrien,  Kap. 
Jud.  Quebec,  18  B.  R.  490,  holding  a  contract  of  a  third  person  having  as  its 
object  the  purchase  of  the  interest  of  a  victim  of  embezzlement,  and  the  prevent- 
ing of  the  conviction  of  the  guilty  part}%  void. 
Ratification  of  forgery. 

Cited  in  La  Banque  Xationale  v.  Lemaire,  Rap.  Jud.  Quebec,  41  C.  S.  -37, 
holding  that  a  forged  signature  to  a  note  cannot  be  ratified. 

Cited  in  note  in  36  L.R.A.  544,  on  ratifying  a  forged  signature  being  against 
public  policy. 
Application  of  maxim  ''in  pari  delicto." 

Cited  in  St.  Louis,  U.  &  T.  H.  R.  Co.  v.  Terre  Haute  &  I.  E.  Co.  145  U.  S.  393, 
36  L.  ed.  738,  12  Sup.  Ct.  Rep.  953,  holding  where  parties  are  in  pari  delicto, 
and  contract  has  been  fully  executed  on  -part  of  plaintiff,  by  conveyance  of 
property,  or  by  payment  of  money,  and  has  not  been  repudiated  by  defendant, 
neither  court  of  law  nor  court  of  equitj'  will  assist  plaintilf  to  recover  back 
such  money  paid  or  property  conveyed. 

Cited  in  2  Beach,  Contr.  1873,  on  enforcement  of  performance  of  illegal  con- 
tract where   parties   are   in   pari   delicto. 

6  E.  R.  C.  477,  TAYLOR  v.  CHESTER,  10  Best  &  S.  237.  38  L.  J.  Q.  B.  X.  S. 

225,  L.  R.  4  Q.  B.  309,  21  L.  T.  N.  S.  359. 
Failure  of  action  or  defense  based  on  illegal  transaction. 

Cited  in  Guernsey  v.  Cook,  ]20  Mass.  501,  holding  action  not  maintainable 
on  contract  to  buy  stock  in  corporation  provided  purchaser  was  made  treasurer; 
Kitchen  v.  Greenabauni,  61  ^lo.  110,  holding  action  not  maintainable  where 
based  on  illegal  sale  of  lottery  ticket;  Guiibault  v.  Brotliier,  10  B.  C.  449,  on 
non-maintenance  of  action  where  evidence  discloses  illegal  contract;  Boucher  v. 
Capital  Brewing  Co.  9  Ont.  L.  Rep.  266,  on  failure  of  plaintiff's  action  when 
he  cannot  make  out  his  case  otlierwise  than  by  aid  of  illegal  transaction  to 
which  he  was  party.  Hagar  v.  O'Xeill.  21  Ont.  Rep.  27,  on  non-forfeiture  of 
t'state  in  land  remaining  after  limited  estate  has  been  made  over  for  illegal 
purpose;    Ontario  Bank  v.   McAllister,   43   Can.  S.  C.  338    (dissenting  opinion). 
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on   right   to   recover   on.  contract   concerning   illegal    transaction,    where    illegal 
transaction  need  not  he  shown  to  make  out  case. 

Cited  in  note  in  12  PL  R.  C.  405,  on  enforceability  of  wagering  contracts. 

Distinguished  in  Clark  v.  Hagar,  22  Can.  S.  C.  510,  holding  illegality  of  con- 
sideration of  instrument,   whether  under  seal  or  not  to  enforce  which  action  is 
brought,   not   only  may   be   pleaded,   but   if   it  does  not   appear   from   plaintifi"s 
own  pleading  must  be  pleaded. 
—  Parties  in  equal  wrong. 

Referred  to  as  leading  case  in  Beer  v.  Landman,  88  Tex.  450,  31  S.  W.  805, 
holding  party  could  not  recover  collateral  notes  indorsed  by  liira  to  another 
with  whom  he  was  dealing  in  cotton  futures. 

Cited  in  Stewart  v.  Wright,  77  C.  C.  A.  499,  147  Fed.  321  (dissenting  opin- 
ion), on  absence  of  right  to  maintain  action  in  tort  or  contract,  where  arising 
out  of  moral  turpitude  of  plaintiff  or  from  his  violation  of  general  law  of  pub- 
lic policy;  also  on  test  to  determine  whether  party  is  in  pari  delicto;  Mona- 
hau  V.  Monahan,  77  Vt.  133,  70  L.R.A.  935,  59  Atl.  169,  holding  of  a  case  not 
arising  upon  contract  that  where  party  is  not  required  to  disclose  his  fraud  in 
making  out  his  case,  he  can  have  relief,  if  entitled  to  it  upon  grounds  alleged 
and  proved;  Gallagher  v.  McQueen,  35  N.  B.  198,  sustaining  action  of  replevin 
to  recover  goods  distrained  for  rent  under  lease  of  hotel  wliere  liquor  was  to 
be  sold  illegally;  Hager  v.  O'Xeil,  20  Out.  App.  Rep.  198.  holding  defendant 
excluded  from  proving  turpitude  of  person  under  whom  he  claimed;  Re  Cron- 
raire  [1898]  2  Q.  B.  383,  G7  L.  J.  Q.  B.  N.  S.  G20,  78  L.  T.  X.  S.  483,  5  ilanson, 
30,  14  Times  L.  R.  377,  40  Week.  Rep.  679,  on  application  of  rule  "Potior  est 
conditio  defejidentis;"  Herman  v.  Jeuchner,  L.  R.  15  Q.  B.  Div.  561,  54  L.  J. 
Q.  B.  X.  S.  340,  53  L.  T.  X.  S.  94,  33  Week.  Rep.  606,  49  J.  P.  502,  holding  true 
test  for  determining  whether  or  not  plaintiff  and  defendant  were  in  pari  delicto, 
is  by  considering  whether  plaintiff  could  make  out  his  case  otherwise  than 
through  medium  and  by  aid  of  illegal  transaction  to  which  he  was  party;  Scott 
v.  Brown  [1892]  2  Q.  B.  724,  61  L.  J.  Q.  B.  X.  S.  738,  4  Reports,  42,  67  L.  T. 
X.  S.  782,  41  Week.  Rep.  116,  57  J..  P.  213,  holding  plaintiff  could  not  recover 
money  handed  defendant  for  purpose  of  creating  fictitious  premium  by  keeping 
up  price  of  shares;  Wilson  v.  Strugnell,  L.  R.  7  Q.  B.  Div.  548,  50  L.  J.  Mag. 
Cas.  X.  S.  145,  45  L.  T.  X.  S.  218,  14  Cox,  C.  C.  624,  45  J.  P.  831,  holding  where 
money  has  been  paid  to  person  in  order  to  effect  an  illegal  purpose  with  it, 
person  making  payment  may  recover  money  back  before  purpose  is  effected. 

Cited  in  note  in  G  E.  R.  C.  488,  on  right  to  recover  back  money  paid  under 
illegal  contract. 

Cited  in  Keener,  Quasi-Contr.  274,  as  to  when  parties  are  in  pari  delicto: 
Underbill,  Am.  Ed.  Trusts,  154,  on  non-recovery  by  settlor  where  he  has  vested 
property  in  trustee  for  an  illegal  purpose. 

Distinguished   in   Brophy  v.   Xorth   American   Life  Assur.   Co.   32   Can.   B.   C. 
261,  where  there  was  no  delictum  on  part  of  plaintiff". 
Invalidity  of  contract  entered  into  with   illegal   purpose. 

Cited  in  Keast  v.  Elder,  7  Luzerne  Leg.  Rep.  239,  holding  that  contract  is 
void  where  beer  is  supplied  to  unlicensed  person  to  retail  by  him,  in  fraud  of 
revenue;  Graves  v.  Johnson,  156  Mass.  211,  15  L.R.A.  834,  32  Am.  St.  Rep.  446, 
30  X.  E.  818,  on  Invalidity  of  sale  of  goods  sold  with  knowledge  of  purchaser's 
intent  to  break  the  donicstie  law;  Hooper  v.  Coombs,  5  ^lanitoba  L.  Rep.  65, 
holding  contract  lawful  in  itself  is  illegal,  if  it  be  entered  into  with  object  that 
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law  shall  be  violated;  Smith  v.  Benton,  20  Ont.  Rep.  344,  holding  price  of 
liquors  sold  for  use  where  temperance  law  was  in  force  not  recoverable. 

Cited  in  notes  in  40  L.R.A.  (N.S.)  968,  on  right  of  conditional  vendor  to  re- 
cover property  as  aflected  hv  knowledge  of  intended  unlawful  use;  15  E.  R.  C. 
482,  on  right  to  recover  rent  for  premises  demised  for  an  illegal  purpose. 

Cited  in  Benjamin,  Sales,  5th  ed.  507,  on  validity  of  sale  of  thing  innocent 
in  itself  where  seller  knows  it  is  intended  for  an  illegal  purpose;  Benjamin, 
Sales,  5th  ed.  501,  on  invalidity  of  contract  at  common  law. 

6  E.  R.  C.  482,  DIGGLE  v.  HIGGS,  L.  R.  2  Exch.  Div.  422,  46  L.  J.  Exch.  xN. 

S.  721,  37  L.  T.  N.  S.  27,  25  Week.  Rep.  777. 
Recovery  back  of  stakes  before  their  iiaynicnt  over  by  stakeholder. 

Cited  in  Davis  v.  Hewitt,  9  Ont.  Rep.  435,  holding  plaintiff  entitled  to  de- 
mand and  recover  stake  deposited  at  any  time  before  it  was  paid  over  to  other 
party  to  horse  race  by  defendant  stakeholdei- ;  Marcotte  v.  Perras,  Rap.  Jud. 
Quebec,  6  B.  R.  401  (dissenting  opinion),  on  right  to  recover  money  from 
stakeholder  when  not  paid  over;  Shoolbred  v.  Roberts  [1899]  2  Q.  B.  500,  69 
L.  J.  Q.^  B.  N.  S.  800,  83  L.  T.  N.  S.  37,  16  Times  L.  R.  486,  68  L.  J.  Q.  B.  998, 
81  L.  f.  N.  S.  522,  6  Manson,  397,  [1900]  2  Q.  B.  497,  holding  there  is 
nothing  in  amending  Gaming  Act  of  1892  to  take  away  common  law  right  of 
gamester  to  recover  back  deposit;  Trimble  v.  Hill,  L.  R.  5  App.  Cas.  342,  49  L. 
J.  P.  C.  N.  S.  49,  42  L.  T.  N.  S.  103,  28  Week  Rep.  479,  holding  plaintiff  en- 
titled to  recover  from  defendant  money  deposited  with  latter  to  abide  event  of 
horse  race,  when  plaintiff  revoked  authority  to  pay  it  over  before  day  set  for 
race. 

Distinguished   in   Walsh   v.   Trebilcock,   23    Can.   S.   C.   695,   where   deposit   of 
stake  in  election  list  was  itself  illegal  by  statute;   Read  v.  Anderson,  L.  R.  10 
Q.    B.    Div.    100,     wliere    agent's    authority    to   pay   bets   was   coupled    with    an 
interest. 
—  Kechuniing  stake  after  event  decided. 

Cited  in  Barclay  v.  Pearson  [1893]  2  Ch.  154,  62  L.  J.  Ch.  N.  S.  630,  08  L. 
T.  N.  S.  709,  3  Reports,  388,  42  Week.  Rep.  74,  holding  that  notwithstanding 
illegality  of  contract,  action  is  maintainable  against  stakeholder  by  contributor 
who  has,  before  money  is  paid  over,  given  him  notice  not  to  part  with  his 
contribution,  although  notice  is  not  given  until  after  event  has  happened  on 
which  stakes  were  to  be  paid  over;  Re  Cronmire  [1898]  2  Q.  B.  383,  67  L.  J. 
Q.  B.  N.  S.  620,  78  L.  T.  N.  S.  483,  14  Times  L.  R.  376,  46  Week.  Rep.  679,  on 
necessity  of  repudiation  of  wager  before  event  of  it  has  been  determined  in 
order  to  recover  money  deposited  with   aiiotlier   and  on   construction  of  statute. 

Invalidity  of  wager. 

Cited  in  Swift  v.  Angers,  16  Quebec  L.  R.  163,  on  invalidity  of  bets  upon 
games  under  statute. 

Cited   in   note   in    12    Eng.    Rul.   Cas.   400,   on   enforceability   of   wagering   con- 
tracts. 
Defense  of  pari  delicto. 

Cited  in  Monahan  v.  Monahan,  77  Vt.  133,  70  L.R.A.  935,  59  Atl.  109.   hold- 
ing it  proper  to  enforce  a  trust  where  the  liolder  held  by  an  illegal  transfer,  it 
being  possible  to  prove  rights  of  parties  without  resting  on  tlie  wrong  doing. 
Decision  of  English  Court  of  Appeal  as  rule  of  decision. 

Cited  in  Hunt  v.  Fripp    [1898]   1   Ch.   675,  67  L.  J.  Ch.  N.  S.  377,   77   L.  T. 
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N.  S.  516,  5  Manson,  :05,  46  Week.  Rep.  ]25;  Robinson  v.  Detroit  &,  C.  Steam 
Nav.  Co.  20  C.  C.  A.  86,  43  U.  S.  App.  190,  73  Fed.  883, — on  decision  of  English 
Court  of  Appeal  as  binding  rule  of  decision  unless  overcome  by  one  from  tlie 
House  of  Lords. 

6  E.  R.  C.  492,  BEHN  v.  BURNESS,  3  Best  &  S.  7.-)!,  9  Jur.  N.  S.  C20,  32 
L.  J.  Q.  B.  N.  S.  204,  8  L.  T.  N.  S.  207,  11  Week.  Rep.  496,  reversing 
the  decision  of  the  Court  of  Queen's  Bench,  reported  in  1  Best  &  S.  877,  31 
L.  J.  Q.  B.  N.  S.  73. 

Statements  or  representations  as  conditions  of  the  contract. 

Cited  in  Wolcott  v.  Mount,  36  N.  J.  L.  262,  13  Am.  Rep.  438,  holding  repre- 
sentations by  defendant  that  the  seeds  sold  were  tlie  kind  desired  by  the  plaintiff 
for  a  particular  known  purpose  amounted  to  a  warranty  tliat  they  were  of  that 
particular  kind;  Wyld  v.  London  &  L.  &  G.  Ins.  Co.  33  U.  C.  Q.  B.  284,  holding 
statements  in  policy  of  insurance  as  to  where  the  goods  are  located  are  ma- 
terial ones;  Wilfred  v.  Myers,  40  Fed.  170;  McKenzie  v.  McMullen,  16  Manitoba 
L.  Rep.  11;  McGregor  v.  Harris,  30  N.  B.  456;  Stewart  v.  Sculthorp,  25  Ont.  L. 
Rep.  544;  Johnston  v.  Barker,  20  U.  C.  C.  P.  228;  Season  v.  Ottawa  Agri.  Ins. 
Co.  42  U.  C.  Q.  B.  282  (dissenting  opinion)  ;  Irish  Land  Commission  v.  Ma- 
quay,  Ir.  L.  R.  28  C.  L.  342;  Lodwick  v.  Perth,  1  Times  L.  R.  76;  Isaac  Josepli 
Iron  Co.  V.  Richardson,  38  W.  N.  C.  487,  2  Pa.  Super.  Ct.  208,  27  Pittsb.  L.  J. 
N.  S.  138, — on  when  representations  or  statements  may  amount  to  a  war- 
ranty; Johnston  v.  Barker,  20  U.  C.  C.  P.  228,  holding  that  if  representation  or 
statement  was  intended  to  be  substantial  part  of  contract,  it  is  to  be  regarded 
as  warranty. 

Cited  in  Hollingsworth,  Contr.  164,  as  to  when  a  representation  by  one  party 
to  a  contract  amounts  to  a  condition;  Benjamin,  Sales,  5th  ed.  437,  representa- 
tions being  of.  two  kinds,  those  that  are  part  of,  and  those  that  are  external  to 
a  contract;  2  Mechem,  Sales,  993,  on  default  in  delivery  of  installment  as  au- 
thorizing repudiation  of  contract;  Hollingsworth,  Contr.  157,  on  effect  of  mis- 
representation on  validity  of  contract. 

—  In  charter  party  of  ship. 

Cited  in  Simonetti  v.  Foster,  2  Fed.  415,  holding  a  representation  in  the 
charter  part  that  the  vessel  would  be  able  to  stow  one  thousand  tons  dead 
weight,  was  a  warranty. 

—  Warranties   or   conditions    in    charter    party    of    vessel    "at"    a    certain 

port  or  place  or  to  sail  therefrom. 
Cited  in  Bentsen  v.  Taylor  [1893]  2  Q.  B.  274,  63  L.  J.  Q.  B.  N.  S.  15,  4 
Reports,  510,  69  L.  T.  N.  S.  487,  42  Week.  Rep.  8,  7  Asp.  Mar.  L.  Cas.  385; 
Davison  v.  Von  Lingren,  113  U.  S.  40,  28  L.  ed.  885,  5  Sup.  Ct.  Rep.  346,^ 
holding  a  stipulation  in  a  charter  party  of  a  steamer  that  she  is  "now  sailed 
or  about  to  sail"  was  a  warranty  and  not  a  mere  representation;  Deshon  v. 
Fosdick,  1  Woods,  286,  Fed.  Cas.  No.  3,819,  holding  same  where  representation 
made  that  the  sliip  would  sail  on  a  certain  day;  Watters  v.  Milligan,  22  N.  B. 
622,  holding  same  where  there  was  a  statement  in  the  charter  party  that  the 
vessel  was  there  on  a  particular  voyage;  Corking  v.  Massey,  L.  R.  8  C.  P.  395, 
42  L.  J.  C.  P.  N.  S.  153,  28  L.  T.  N.  S.  636,  21  Week.  Rep."  680,  1  Asp.  Mar.  L. 
Cas.  18,  holding  same  as  to  representation  in  charter  party  as  to  the  time  of 
arrival  of  the  vessel  at  a  certain  port;  Lowber  v.  Bangs,  2  Wall,  728,  17  L.  ed. 
768,  holding  a  stipulation  in  a  charter  party  that  the  vessel  will  proceed  "with 
all   possible   dispatch"   is   a    warranty   that    she   will    so   proceed;    Oppenheim    v. 
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Eraser,  34  L.  T.  N.  S.  524,  3  Asp.  Mar.  L.  Gas.  146,  holding  representation  in 
contract  for  carriage  that  ship  was  now  at  a  certain  place  amounted  to  a  warrant. 
Cited  in  Benjamin,  Sales,  5th  ed.  560,  on  delay  as  would  frustrate  object 
of  voyage  as  breach  of  condition  that  vessel  should  sail  or  receive  cargo  at  a 
certain  time. 

Conditions  precedent  and  warranties. 

Cited  in  Norrington  v.  Wright,  115  U.  S.  188,  29  L.  ed.  366,  6  Sup.  Ct.  Rep.  12, 
42  Phila.  Leg.  Int.  460,  liolding  the  provisions  of  a  contract  of  sale  of  steel 
rails  that  they  were  to  be  shipped  at  the  rate  of  one  thousand  tons  a  month 
amounted  to  a  warranty;  Adams  v.  Guyandotte  Valley  R.  Co.  64  W.  Va.  181, 
61  S.  E.  341,  holding  that  parties  may  make  performance  of  covenant  in  con- 
tract condition  precedent,  and  in  such  case,  contract  will  be  enforced  as  made: 
McLean  v.  Brown,  15  Ont.  Rep.  313,  holding  an  order  that  a  shipment  of  lambs 
be  consigned  in  the  name  of  the  firm  in  order  to  lielp  the  business  was  a  ma- 
terial condition  that  required  compliance '  therewitli :  ^M'Rride  v.  Gore  Dist. 
Mut.  F.  Ins.  Co.  30  U.  C.  Q.  B.  458,  holding  a  statement  in  a  policy  of  insur- 
ance that  the  company  must  be  given  notice  of  other  insurance  was  a  con- 
dition precedent. 

Cited  in  notes  in  9  E.  R.  C.  452,  on  implied  obligation  of  landlord  to  repair, 
and  implied  warranty  of  fitness  of  premises  for  purposes  for  which  they  are 
let;   23  E.  R.  C.  458,  on  implied  warranty  on  sale  of  goods  by  description. 

Cited  in  Benjamin,  Sales,  5th  ed.  1003,  1004,  on  common  law  rules  as  to 
warranty  and  conditions  in  sale  of  goods;  Benjamin,  Sales,  5th  ed.  562,  on  sale 
of  specific  goods  with  a  Avarranty;  1  Beach,  Contr.  135,  on  necessity  for  per- 
formance of  conditions  precedent;  2  Mechem,  Sales,  925,  on  performance  of 
contract  as  condition  precedent. 
Sufficiency  of  performance  of  conditions  precedent. 

Cited  in  Bonanno  v.  Tweedie  Trading  Co.  117  Fed.  991;  Wiley  v.  xVthol,  150 
Mass.  426,  6  L.R.A.  342,  23  N.  E.  311, — on  performance  of  conditions  precedent 
necessary  to  maintain  an  action  on  a  contract;  Gerli  v.  Poidebard  Silk  Mfg.  Co. 
57  N.  J.  L.  432,  30  L.R.A.  61,  51  Am.  St.  Rep.  612,  31  Atl.  401  (dissenting 
opinion)  on  necessity  that  a  tender  of  goods  be  mad"  at  tlie  time  specified  in 
the  contract;  Leggatt  v.  Clarry,  13  Ont.  Rep.  105,  holding  that  damages  for 
breach  of  warranty  on  sale  of  goods  could  not  be  awarded  in  absence  of  proof 
of  law,  in  action  brought  upon  bills  given  for  purchase  price. 

Cited  in  Benjamin,  Sales,  5th  ed.  998,  on  buyer's  duty  to  accept  goods  which 
are  not  equal  to  those  required  by  the  contract. 

Failure   to   comply    with    conditions   preccdenl    as    giving   right    to   avoid 
contract. 

Cited  in  Smith  v.  York  Mfg.  Co.  58  N.  J.  L.  242,  33  Atl.  244,  holding  a  contract 
by  which  a  boiler  maker  agrees  to  set  up  a  boiler  of  a  certain  capacity  to 
be  determined  by  test  may  be  rescinded  wiien  the  test  fails  to  comply  with  con- 
tract; Ross-Meehan  Foundry  Co.  v.  Royer  Wlieel  Co.  113  Tenn.  370,  68  L.R.A. 
829,  83  S.  W.  167,  3  Ann.  Cas.  898,  holding  a  contract  to  make  and  deliver 
castings  may  be  terminated  as  an  entirety  for  failure  to  make  payments  of  in- 
stalments within  the  time  stipulated;  Hailbutt  v.  Hickson,  L.  R.  7  C.  P.  438, 
41  L.  J.  C.  P.  N.  S.  228,  27  L.  T.  N.  S.  336,  20  Week.  Rep.  1035.  on  failure 
to  comply  with  conditions  of  contract  as  giving  right  to  rescind. 

Cited  in  HoUingsworth,  Contr.  510,  on  l)reach  of  warranty  by  one  party  as  dis- 
charge of  other   party. 
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Breach   of  coiulitioiis   of  contract   remediable   only   by   actions    for   dam- 
ages. 

Cited  in  New  Hamburg  Mfg.  Co.  v.  Webb,  23  Ont.  L.  Rep.  44,  20  Ann.  Gas. 
817,  holding  that  if  party  has  received  substantial  part  of  consideration  for 
promise,  warranty  consisting  of  descriptive  statement,  loses  its  character  of  a 
condition,  and  is  available  only  as  basis  for  damages;  Briggs  v.  Grand  Trunk 
R.  Co.  24  U.  C.  Q.  B.  510,  holding  there  being  part  performance  of  a  contract  of 
carriage,  the  breach  would  only  entitle  him  to  compensation  for  damages; 
Miller  v.  Thompson,  16  U.  C.  C.  P.  513,  on  when  failure  to  comply  with  tei  ina 
of  contract  will  only  give  rise  to  an  action  for  damages. 
Construction  of  contracts. 

Cited  in  Browne  v.  Paterson,  36  App.  Div.  167,  55  N.  Y.  Supp.  404,  holding 
that  in  construing  contracts  it  may  be  necessary  to  consider  circumstances 
under  which  contract  was  made;  Browne  v.  Paterson,  165  N.  Y.  460,  59  N.  E. 
296  (reversing  36  App.  Div.  167,  55  N.  Y.  Supp.  404),  on  how  a  mercantile 
contract  was  to  be  construed. 

Cited  in  Benjamin,  Sales,  5th  ed.  561,  on  rules  of  construction  for  discovery  of 
intention   of  parties  in  making  warranties. 
—  Charter  party. 

Cited  in  The  Alert,  61   Fed.  504,  holding  a  provision  in  a  charter  party  that 
the  vessel  should  be  delivered  about  a  certain  date  meant  that  only  such   time 
would  be  given   after  a   seasonable   start  as  might  be  made  necessary  by   acci- 
dents of  navigation. 
Warranty  as  question  of  law  or  of  fact. 

Cited  in  Wolcott  v.  Mount,  36  N.  J.  L.  262,  13  Am.  Rep.  438,  holding  that  it 
is  question  of  fact  whether  representation,  descriptive  of  article  sold  by  name  by 
which  it  is  known  in  market  is  expression  of  judgment  only,  or  was  intended 
as  warranty;  Berg  v.  Rapid  Motor  Vehicle  Co.  78  N.  J.  L.  724,  75  Atl.  933, 
holding  tliat  purchaser  of  machine  is  entitled  to  have  jury  decide  Avhether 
seller  has  supplied  machine  capable  of  performing  work  for  which  it  was  pur- 
chased, and  for  which  seller  knew  it  was  purchased;  Baker  v.  Fawkes,  35  U.  C. 
Q.  B.  302,  on  it  being  for  the  court  to  construe  whether  representations  amount 
to  a  warranty. 
Right  to  rescind  a  contract. 

Cited  in  Hunter  v.  Richards,  5  D.  L.  R.  116,  26  Ont.  L.  Rep.  458  (dissenting 
opinion),  on  right  of  party  to  repudiate  contract  where  other  party  fails  to 
perform  essential  conditions;  McRory  v.  Henderson,  14  Grant,  Ch.  (U.  C.)  271, 
holding  a  vendee  was  entitled  to  have  a  rescission  of  a  contract  of  sale  of  land 
where  the  true  state  of  the  title  was  not  disclosed,  but  was  alleged  to  be  good 
although  no  fraudulent  intention  existed;  Heffernan  v.  Berry,  32  U.  C.  Q.  B. 
518,  on  nonpayment  by  vendee  as  not  entitling  vendor  to  rescind  the  sale  where 
title  has  passed  but  not  possession. 

Cited  in  note  in  27  L.R.A.  (N.S.)  914,  918,  on  right  to  reject  goods  for 
breach  of  warranty. 

Cited  in  1  Beach,  Contr.  956,  on  right  to  abandon  contract  for  nonperformance 
within  time  fixed. 
Conditional  contract  when  ceases  to  be  such. 

Cited  in  Smitli  v.  Commercial  Union  Ins.  Co.  33  U.  C.  Q.  B.  69,  holding  that 
forfeiture  in  insurance  policy  may  be  waived  and  when  it  is  waived  contract 
is  to  be  construed  as  if  that  part  of  it  for  particular  purpose  was  struck  out. 
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and  the  rest  of  the  contract  whether  condition  precedent  or  not,  will  remain ; 
Sheffield  Nickel  &  Silver  Plating  Co.  v.  Unwin,  L.  R.  2  Q.  B.  Div.  214,  46  L.  J. 
Q.  B.  N.  S.  299,  36  L.  T.  N.  S.  246,  25  \Yeek.  Rep.  493,  on  a  conditional  contract 
as  ceasing  to  be  such  when  a  substantial  part  of  the  consideration  is  received. 

G   E.   R.   C.   503,   PARKIN  v.   THOROLD,    16   Beav.   50,   16   Jur.   959,   22  L.   J. 
Ch.   N.    S.    170,    reversing   tlie   decision    of   the   Vice   Chancellor,   reported   in 
2  Sim.  N.  S.   1. 
Time  as  of  the  essence  of  a  contract. 

Cited  in  Augusta  Factory  v.  Mente  &  Co.  132  Ga.  503,  64  S.  E,  553,  holding 
that  time  may  become  essence  of  contract  by  exjjress  stipulation  or  by  reasonable 
construction;  Snyder  v.  Stribling,  18  Okla.  168,  89  Pac.  222;  Davis  v.  Read, 
37  Fed.  418;  Labelle  v.  O'Connor,  35  Ont.  L.  Rep.  519  (dissenting  opinion); 
Secombe  v.  Steele,  20  How.  94,  15  L.  ed.  835, — on  time  as  an  essential  element  of 
a  contract;  Mercantile  Nat.  Bank  v.  Heinze,  75  Misc.  551,  135  N.  Y.  Supp.  962, 
liolding  that  AAliere  on  proper  construction  of  contract  intention  of  parties  to 
make  time  of  the  essence  of  the  contract  is  established,  it  will  be  enforced  in 
equity  as  fully  as  at  law  in  absence  of  recognized  grounds  for  equitable  inter- 
vention; Mitchell  V.  Wilson,  2  D.  L.  R.  714,  holding  that  time  is  not  of  essence 
of  contract  unless  it  so  appears  by  express  terms,  or  from  nature  of  contract  and 
surrounding  circumstances;  Hicks  v.  Laidlaw,  2  D.  L.  R.  460,  holding  that  where 
it  is  condition  of  contract  for  sale  of  land,  that  time  is  to  be  considered  as  of 
<'Ssonce  of  agreement,  mere  extension  of  time  is  waiver  of  condition  only 
to  extent  of  substituting  extended  time  for  original  time;  Patrick  v.  Milner, 
L.  R.  2  C.  P.  Div.  342,  46  L.  J.  C.  P.  N.  S.  537,  36  L.  T.  N.  S.  738,  25  Week. 
Rep.  790,  holding  time  was  not  an  essential  element  of  a  contract  for  sale  of 
stocks  where  no  express  stipulation  to  that  effect. 

Cited  in  note  in  6  E.  R.  C.  536,  537,  539,  on  time  as  of  the  essence  of  a  contract. 

Cited  in  1  Beach  Contr.  749,  on  time  of  performance  as  of  the  essence  of  a 
contract. 

The  decision  of  the  Vice  Chancellor  was  cited  in  Wallace  v.  Ridge,  4  Midi. 
570;  Benson  v.  Tilton,  24  How.  Pr.  494, — holding  that  decree  for  specific  perform- 
ance to  convey  land  will  be  made  after  day  fixed  by  agreement  for  delivery  of  deed, 
where  time  fixed  appears  to  have  been  disregarded  by  parties  as  essence  of 
contract;  Hubbell  v.  Von  Schoening,  58  Barb.  498,  on  right  to  specifically  enforce 
contract  after  appointed  day  for  performance  by  person  in  default;  Paul  v. 
Blackwood.  3  Grant,  Ch.  (U.  C.)  394  (dissenting  opinion),  on  time  as  of  the 
essence  of  a  contract. 
Right  to  make  time  of  the  essence  of  a  contract  by  demand  or  notice. 

Cited  in  Missouri  River,  Ft.  S.  &  G.  R.  Co.  v.  Brickley,  21  Kan.  275,  liolding 
time  might  by  stipulation  be  made  of  the  essence  of  a  contract  for  the  sale  of 
real  estate;  Fuller  v.  Hovey,  2  Allen,  324,  79  Am.  Dec.  782,  holding  a  person 
could  have  no  performance  of  a  contract  for  the  conveyance  of  land  where  he 
delayed  in  paying  the  instalments  after  the  same  were  due  and  after  the  owner 
had  refused  to  give  further  time;  Ketcham  v.  Owen,  55  N.  J.  Eq.  344,  36  Atl. 
1095,  holding  a  vendee  could  not  n:aintain  an  action  for  the  specific  performance 
of  a  contract  to  convey  land  where  there  was  a  delay  of  three  years  after  the 
vendor  had  given  notice  of  an  intention  not  to  perform;  Oakey  v.  Cook,  41  X.  J. 
'  Eq.  350,  7  Atl.  495;  ]Mathews  v.  Cragg,  38  U.  C.  Q.  B.  319;  Ewins  v.  Gordon,  49 
N.  H.  444,— on  right  to  make  time  of  tlie  essence  of  a  contract;  Barclay  v. 
Messenger,  43  L.  J.  Ch.  N.  S.  449,  30  L.  T.  N.  S.  .350,  22  Week.  Rep.  522,  holding 
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time  might  be  mad^,'  of  the  essence  of  a  contract  by  a  notice  that  it  must  he  per- 
formed within  a  specified  time. 

Cited  in  note  in  15  L.R.A.  737,  on  making  time  of  the  essence  of  a  contract 
by  demand  or  notice. 

The  decision  of  the  Vice  Clianccllor  was  cited  in  King  v.  Ruckman,  20  N.  J. 
Eq.  316,  on  right  to  make  time  of  the  essence  of  a  contract. 
SufKciency  of  notice  making  time  an  essential  elen^ent  of  a  contract. 

Cited  in  St.  Regis  Paper  Co.  v.  Santa  Clara  Lumber  Co.  186  N.  Y.  89,  78  N.  E. 
701,  holding  a  notice  by  a  person  that  he  would  rescind  a  contract  unless  pay- 
ments were  more  promptly  made  was  not  sufficient  to  destroy  the  right  of  the 
other  party  to  specific  performance  of  the  contract;  McMurray  v.  Spicer,  L.  R.  5 
Eq.  527,  37  L.  J.  Ch.  N.  S.  505,  16  Week.  Rep.  332,  18  L.  T.  N.  S.  116;  Chadwell 
V.  Winston,  3  Tenn.  Ch.  110, — holding  a  notice  did  not  give  such  a  reasonabh' 
time  for  the  performance  of  a  contract  as  wovild  give  the  party  a  right  to  re- 
scind because  of  a  failure  to  perform  within  such  time;  Manson  v.  Howison,  4 
B,  C.  404  (dissenting  opinion)  ;  Myres  v.  DeMier,  4  Daly,  343, — on  sufficiency 
of  notice  making  time  as  of  the  essence  of  a  contract. 

6  E.  R.  C.  516,  HOULDSWORTH  v.  EVANS,  37  L.  J.  Ch.  N.  S.  800,  L.  R.  3 

H.  L.  263,  19  L.  T.  N.  S.  211. 
Time  as  of  the  essence  of  a  cause  of  action. 

Cited  in  Alexander  v.  Searcy,  81  Ga.  536,  12  Am.  St.  Rep.  337,  8  S.  E.  630, 
holding  the  stockholders  of  a  corporation  estopped  to  say  that  another  cor- 
poration had  no  power  to  purchase  the  stock  of  the  corporation  where  they  had 
acquiesced  in  such  acts  for  a  number  of  years;  Ho  Tung  v.  Man  On  Ins.  Co. 
[1902]  A.  C.  232,  71  L.  J.  P.  C.  N.  S.  46,  85  L.  T.  N.  S.  617,  18  Times  L.  R. 
118,  9  Manson,  171,  holding  the  unsigned  articles  of  a  corporation  must  be 
treated  as  valid  and  operative  where  acted  on  for  nineteen  years  without  ob- 
jection. 

Cited  in  note  in  27  L.R.A.  318,  on  forfeiture  of  corporate  stock. 
Presumption  of  assent  of  stockholders  to  acts  of  directors. 

Cited  in  Re  Thunder  Hill  Min.  Co.  4  B.  C.  61,  holding  stockholders  to  have 
actually  assented  to  unauthorized  act  of  directors  in  issuing  new  stock  where 
they  accepted  such  new  issue;  dissenting  opinions  in  Riche  v.  Ashbury  Rail- 
way Carriage  &  Iron  Co.  L.  R.  9  Exch.  224,  L.  R.  7  PI.  L.  653,  44  L.  J.  Exch. 
N.  S.  185,  2  Eng.  Rul.  Cas.  304;  Shickel  v.  Berryville  Land  &  Improv.  Co.  99 
Va.  88,  37  S.  E.  813, — on  right  of  stockholders  of  a  corporation  to  assume  that 
directors  have  not  exceeded  their  authority. 

Distinguished  in  Ashbury  Railway  Carriage  &  Iron  Co.  v.  Riche,  L.  R.  7  H.  L. 
653,  L.  R.  9  Exch.  224,  44  L.  J.  Exch.  N.  S.  185,  2  Eng.  Rul.  Cas.  304,  holding 
the  subsequent  ratification  by  stockholders  of  unauthorized  acts  of  defendants 
would  not  validate  such  acts  being  without  the  powers  of  the  corporation. 

6  E.  R.  C.  540,  PEACHY  v.  SOMERSET,  1  Strange,  447. 
Right  to  relief  against  penalties  and  forfeitures. 

Cited  in  Clark  v.  Barnard,  108  U.  S.  436,  27  L.  ed.  780,  2  Sup.  Ct.  Rep.  878, 
holding  that  equity  will  not  interfere  in  cases  of  forfeiture  for  breach  of  cove- 
nants, where  there  cannot  be  any  just  compensation  decreed  for  breach;  Mor- 
ris v.  McCoy,  7  Nev.  399;  United  States  v.  Oregon  &  C.  R.  Co.  186  Fed.  861,— 
holding  that  equity  will  enforce  forfeiture  where  forfeiture  is  for  breach  of 
condition    of    public   grant   to    private   person    or    corporation;    Wheeler    v.    Con- 
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necticut  Mut.  L.  Ins.  Co.  16  Hun,  317,  holding  the  insanity  of  assured  did  not 
excuse  the  non-payment  of  premiums  though  such  non-payment  worked  a  forfeit- 
ure of  the  policy;  Taylor  v,  Carondelet,  22  Mo.  105  (dissenting  opinion)  ;  Small 
V.  Herkim.er  Mfg.  &  Hydraulic  Co.  2  N.  Y.  330:  Dunklee  v.  Adams,  20  Vt.  415, 
50  Am.  Dec.  44;  Hukill  v.  Gaffey,  37  W.  Va.  425,  16  S.  E.  544;  Gorman  v.  Low, 
2  Edw.  Ch.  324;  Laurence  v.  Savannah,  71  Ga.  392, — on  right  to  relief  against 
penalties  and  forfeitures;  Smith  v.  Mariner,  5  Wis.  551,  68  Am.  Dec.  73;  Mes- 
sersmith  v.  Mossersniith,  22  Mo.  369, — on  ec|iiity  as  not  lending  its  aid  to  the 
enforcement  of  a  forfeiture ;  Wagner  v.  Cheney,  16  Neb.  202,  20  N.  W.  222,  on  a 
penalty  or  forfeiture  as  not  being  enforceable  when  the  party  insisting  on  it 
has  been  paid  his  money  or  damages;  Kunkol  v.  Wherry,  189  Va.  198,  69  Am. 
St.  Rep.  802,  42  Atl.  112,  holding  that  equity  will  regard  penalty  as  intended 
to  secure  fulfilment  of  contract,  and  it  may  preclude  other  party  from  recover- 
ing more  then  just  compensation;  Dunkloe  v.  Adams,  20  Vt.  4]5,  50  Am.  Dec. 
44,  holding  that  court  of  chancery  will  not  relieve  against  forfeiture  of  estate, 
declared  at  law,  where  conditions  for  brcacli  of  which  forfeiture  has  been  de- 
clared, consists  in  performance  of  services  for  personal  comfort  of  party  claim- 
ing forfeiture. 

Cited  in  note  in  69  L.R.A.  858,  on  equitable  relief  against  forfeiture  of  estate. 

Cited  in  Dillon,  Mun.  Corp.  5th  ed.  961,  on  non-relief  in  equity  against  valid 
forfeitures  imposed  by  municipal  corporation;  1  Brandt,  Suretysliip,  3d  ed.  229, 
on  non-relief  from  penalty. 

Distinguished  in  Baltimore  &  N.  Y.  R.  Co.  v.  Bouvier,  70  N.  J.  Eq.  158,  62  Atl. 
868,  holding  that  railroad  company  was  entitled  to  be  relieved  in  equity  of  a 
forfeiture  of  land  because  of  failure  to  build  passenger  station  and  double  track 
its  road  when  vendor  could  be  amply  compensated  by  damages  and  his  land 
would  not  have  been  benefited. 
—  Forfeiture  ot  estate  by  breach  of  condition. 

Cited  in  Goidon  v.  Richardson,  185  Mass.  492,  69  L.R.A.  867,  70  N.  E.   1027, 
holding  a  lessee  of  real  estate  bound  to  pay  ta.xes  is  not  entitled  to  relief   in 
equity  from  a  forfeiture  of  his  lease  for  nonpayment  of  taxes  wliere  he  allows 
premises  to  be  sold  by  the  collector  for  nonpayment. 
Ijiquidatetl  damages  and  penalties  distinguished. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Dockery,  115  C.  C.  A.  173,  195  Fed.  221, 
holding  that  where  contract  leaves  intention  of  parties  in  doubt  as  to  amount 
to  be  paid  for  breach,  and  amount  specified  is  beyond  all  reasonable  proportion 
to  possible  damages,  contract  will  be  construed  to  provide  for  penalty  only; 
Tilley  v.  American  Bldg.  &  L.  Asso.  52  Fed.  618,  on  whether  a  sura  named  in 
a  contract  is  to  be  construed  as  a  penalty  or  liquidated  damages;  State  v.  Larson, 
83  Minn.  124,  54  L.R.A.  487,  86  N.  W.  3  (dissenting  opinion),  on  whether  a  bond 
was  intended  as  a  penalty  or  as  liquidated  damages;  Ferris  v.  Ferris,  28  Barb. 
29,  holding  that  condition  in  mortgage  that  whole  amount  will  become  due  is 
neither  penalty  nor  forfeiture  that  equity  may  relieve  against;  Adams  v.  Ruther- 
ford, 13  Or.  78,  8  Pac.  896  (dissenting  opinion),  on  construction  of  contract  in 
which  upon  certain  contingency  payment  of  debt  must  be  made  on  earlier  day 
as  providing  for  penalty;  Scliofield  v.  Preston,  16  Phila.  100,  40  Phila.  Leg.  Int. 
140,  holding  that  stipulation  for  certain  amount  of  damages,  for  breach  of  con- 
tract will  generally  be  treated  as  penalty;  Whitla  v.  Riverview  Realty  Co.  19 
Manitoba  L.  Rep.  746,  holding  that  clause  in  contract  for  forfeiture  upon  failure 
to  pay  instalments  will  he  treated  as  penalty. 
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Waiver  of   colulitions   providing   for   penalties    and    forfeitures. 

Cited  'in  Lycoming  County  Mut.  Ins.  Co.  v.  Scliollenbergor,  44  Pa.  2.39,  holding 
a  clause  in  a  policy  of  insurance  providing  for  a  forfeiture  in  case  of  nonpayment 
of  assessment  was  waived  where  the  agent  accepted  such  payment  and  reported  it 
to  the  company  after  the  time  for  the  payment  had  expired;  Columbia  Ins.  Co. 
V.  Buckley,  83  Pa.  293,  24  Am.  Rep.  172,  4  W.  N.  C.  313,  on  waiver  of  forfeiture 
of  policy  because  of  failure  to  pay  assessments. 

6  E.  R.  C.  543,  SLOMAN  v.  WALTER,  1  Bro.  Ch.  418. 
Forfeiture  as  penalty  or  liquidated  damages. 

Cited  in  Williams  v.  Green,  14  Ark.  315,  holding  where  the  parties  to  an 
executory  contract  mutually  bind  themselves  in  a  specific  sum  on  forfeiture  of 
complying  with  the  contract,  such  sum  is  on  such  forfeiture  by  either  recoverable 
as  liquidated  damages;  Alexander  v.  Troutman,  1  Ga.  469,  holding  in  a  suit  upon 
a  rate  payable  upon  time  with  interest  from  date  if  not  punctually  paid,  the 
back  interest  is  recoverable  as  stipulated  damages;  Stearns  v.  Barrett,  1  Pick. 
443,  11  Am.  Dec.  223,  holding  an  agreement  between  joint  inventors  that  neither 
should  use  the  machines  in  the  district  of  the  other  under  a  forfeiture  of  a 
certain  sum  constituted  such  forfeiture  a  penalty;  Nobles  v.  Bates,  7  Cow.  307, 
holding  a  covenant  in  contract  of  sale  that  the  seller  was  not  to  set  up  the  same 
business  in  a  certain  territory  under  penalty  of  a  forfeiture  of  an  instalment  of 
the  purchase  price  was  a  stipulation  in  the  nature  of  stipulated  damages;  Law 
v.  House,  3  Hill,  L.  268,  holding  a  mutual  agreement  of  persons  to  bind  them- 
selves in  a  specific  sum  for  the  performance  of  a  certain  contract  was  in  the 
nature  of  a  penalty. 

Cited  in  note  in  6  Eng.  Rul.  Cas.  552,  553,  as  to  wlien  stipulation  in  contract 
is  for  a  penalty  and  when  for  liquidated  damages. 
Relief  in  equity  against  the   enforcement  of  a   penalty   or   forfeiture. 

Cited  in  McCaull  v.  Braham,  10  Fed.  37,  holding  an  injunction  would  lie  against 
a  threatened  violation  of  a  contract  providing  for  the  right  to  forfeit  salary 
without  loss  of  right  to  enforce  the  contract;  Klein  v.  New  York  L.  Ins.  Co.  104 
U.  S.  88,  26  L.  ed.  662,  38  Phila.  Leg.  Int.  432,  holding  equity  could  not  relieve 
against  a  forfeiture  caused  by  a  failure  to  pay  the  stipulated  premiums  on  a 
policy  of  life  insurance;  Lieberman  v.  First  Nat.  Bank,  8  Del.  Ch.  229,  40  Atl. 
382;  Laurence  v.  Savannah,  71  Ga.  392;  Ferris  v.  Ferris,  16  How.  Pr.  102;  Jack- 
son V.  Baker,  2  Edw.  Ch.  471;  Johnson  v.  Coffee,  1  Ashm.  (Pa.)  96;  Henry  v. 
Tupper,  29  Vt.  358;  Wheeling  &  E.  G.  R.  Co.  v.  Triadelphia,  58  W.  Va.  487, 
4  L.R.A.(N.S.)  321,  52  S.  E.  499;  Watts  v.  Camors,  115  U.  S.  353,  29  L.  ed. 
406,  6  Sup.  Ct.  Rep.  91;  Brussels  v.  Ronald,  4  Ont.  Rep.  1;  Staats  v.  Herbert,  4 
Del.  Ch.  508, — on  when  equity  will  relieve  against  the  collection  of  a  penalty. 
Agreements  in  restraint  of  trade. 

Cited  in  Holmes  v.  Martin,  10  Ga.  503,  on  validity  of  contracts  in  restraint  of 
trade. 

6  E.  R.  C.  545,  BIRD  v.  LAKE,  1  Hem.  &  M.  Ill,  8  L.  T.  N.  S.  632,  later  ap- 
plication for  injunction  in  1  Hem.  &  ;M.  338. 
Construction   of   agreement    not   to    do    specified   things. 

Cited  in  McCaull  v.  Braham,  21  Blatchf.  278,  16  Fed.  37,  holding  that  mere 
penalty  designated  solely  to  secure  observance  of  contract  will  not  be  construed 
as  liquidated  damages  nor  prevent  injunction ;   Ropes  v.  Upton,  125  Mass.   258,. 
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holding  that  stipulation  in  agreement  dis.solving  jiartnershii)  that  retiring  part- 
ner would  not  engage  in  business  under  penalty  of  $1,000,  did  not  prevent  other 
partner  from  obtaining  injunction  against  such  partner  engaging  in  business: 
Wills  V.  Forester,  140  Mo.  App.  321,  124  S.  W.  1090,  holding  that  agreement  for 
liquidated  damages  to  be  paid  in  case  of  breach  of  contract  not  to  engage  in 
rival  business,  does  not  prevent  injunction  to  enforce  contract:  Phenix  Ins.  Co. 
V.  Continental  Ins.  Co.  14  Abb.  Pr.  N.  S.  2GG,  holding  that  fact  that  deed,  in 
addition  to  covenant  restricting  kind  of  building  that  might  be  erected  on  land  re- 
tained provides  that  grantor  will  pay  $1500  for  violation  of  restrictive  clause, 
does  not  give  grantor  right  to  pay  $1500  and  annul  restriction;  Flf-ckenstcin 
Bros.  Co.  V.  Fleckcnstein,  66  N.  J.  Eq.  252,  57  Atl.  1025;  Gallup  Electric  Light 
Co.  V.  Pacific  Improv.  Co.  16  N.  M.  86,  113  Pac.  848,— holding  that  contract 
not  to  engage  in  business  is  personal  and  can  only  bind  parties  to  it. 

Cited  in  note  in  10  L.R.A.  (N.S.)  206,  on  jurisdiction  to  enjoin  breach  of  con- 
tract not  to  engage  in  business,  containing  stipulation  for  liquidated  damages. 

The  decision  in  later  application  was  cited  in  Salzman  v.  Siegclman,  102  App. 
Div.  406,  92  N.  Y.  Supp.  844,  liolding  an  agreement  by  a  retiring  partner  not  to 
engage  in  a  similar  business  is  not  violated  by  his  lending  money  to  one  en- 
gaged in  a  similar  business;  Harkinson's  Appeal,  78  Pa.  196,  21  Am.  Rep.  9,  1 
W.  N.  C.  591,  32  Phila.  Leg.  Int.  313,  holding  an  agreement  by  a  mother  with- 
drawing from  business  not  to  engage  in  the  same  business  in  the  same  district 
for  a  certain  period  was  not  violated  because  of  fact  that  she  advance  money  to 
son  to  be  used  in  a  similar  business;  Palmer  v.  Toms,  96  Wis.  367,  71  N.  W. 
654,  holding  the  purchasers  of  a  business  could  not  maintain  an  action  for 
breach  of  an  agreement  to  refrain  from  engaging  in  the  same  business  where  in 
the  meantime  they  had  disposed  of  the  business;  Anderson  v.  Ross,  14  Ont.  L. 
Rep.  G82,  holding  an  agreement  by  a  wife  that  on  her  withdrawal  from  a  firm 
her  husband  would  not  engage  in  a  similar  business  was  violated  where  the  hus- 
band took  a  position  as  manager  of  the  business  of  complainant's  competitor: 
Smith  V.  Hancock  [1894]  2  Ch.  377,  63  L.  J.  Ch.  N.  8.  477,  7  Reports,  200.  70  L. 
T.  N.  S.  587,  42  Week.  Rep.  456,  58  J.  P.  638,  on  what  may  constitute  a  breach  of 
an  agreement  not  to  engage  in  the  same  business. 
Right  to  injunctive  relief  against  the  breacli  of  an   agreement. 

Cited  in  Harkinson's  Appeal,  7  Legal  Gaz.  198,  holding  that  in  action  to  enjoin 
carrying  on  trade  it  must  appear  clearly  that  agreement  has  been  violated;  Toron- 
to Dairy  Co.  v.  Gowans,  26  Grant,  Ch.    (U.  C.)    290,  on  right  to  relief  in  equity 
to  prevent  the  breach  of  an  agreement. 
Submission  of  affidavits  on  belief  at  hearing  of  interlocutory  motion. 

Cited  in  Detroit  v.  Detroit  City  R.  Co.  54  Fed.  1,  to  the  point  that  affidavits 
on  belief  may  be  submitted  at  hearing  of  interlocutory  motion,  provided  facts 
were  stated  upon  which  belief  was  founded. 

6  E.  R.  C.  563,  NOBLE  v.  WARD,  36  L.  J.  Exch.  X.  S.  91,  L.  R.  2  Exch.  135,  15  L. 
T.  N.  S.  672,  15  Week.  Rep.  520,  affirming  flie  decision  of  the  Court  of  Ex- 
chequer, reported  in  4  Hurlst.  &  C.  149,  12  Jur.  N.  S.  167,  35  L.  J.  Exch.  N. 
S.  81,  L.  R.  1  Exch.  117,  13  L.  T.  N.  S.  639,  14  Week.  Rep.  397. 

Termination  or  change  of  liability  under  written  contract  by  subsequent 
parol  agreement. 
Cited  in  Carskaddon  v.  Kennedy,  40  N.  J.  Eq.  259,  liolding  oral  evidence  was 

not  competent  to  establish  an  agreement  to  change  the  description  of  land  prc- 

viouslv  bargained   for  bv  a  written  contract  signed  by  the  vendor;   McMeokin  v. 
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Furray,   13  B.  C.  20,  liokliiig  a  valid  agreement  for  tlie   eoiivfyanic  of   mineral 
rights  in  land  was  not  aflectcd  by  a  subsequent  written  agreement   varying  the 
terms  thereof  which  was  invalid  as  within  statute  of  frands. 
•  Cited  in  2  Meehem,  Sales,  C78,  on  new  contract  within  statute  of  frauds  not 
rescinding  old  written  contract. 

Distinguished  in  Proctor  v.  Thompson,  13  Abb.  N.  C.  340,  holding  a  contract 
for  the  sale  of  land  might  be  rescinded  by  a  subsequent  parol  agreement;  Hick- 
man V.  Haynes,  L.  R.  10  C.  P.  598,  44  L.  J.  C.  P.  N.  S.  358,  32  L.  T.  K.  S.  873, 
23  Week.  Rep.  871,  holding  a  right  of  action  on  a  written  contract  was  not  lost 
because  of  an  oral  agreement  of  one  of  parties  at  request  of  another  to  extend  tlie 
time  of  payment. 

The  decision  of  the  Court  of  Exchequer  was  cited  in  Marie  v.  Garrison,  13  Abb. 
N.  C.  210,  holding  an  oral  agreement  varying  the  terms  of  a  written  contract 
was  void  and  did  not  affect  the  enforcement  thereof;  Williston  v.  Lawson,  22 
N.  S.  521  (dissenting  opinion),  on  terms  of  a  written  contract  not  waived  by  a 
subsequent  parol  agreement;  Molson  v.  Bradburn,  25  U.  C.  Q.  B.  457,  on  the  evi- 
dence required  at  a  trial  to  support, a  jilea  of  waiver  of  terms  of  a  contract;  Smith 
V.  Commercial  Union  Ins.  Co.  33  U.  C.  Q.  B.  G9,  on  right  to  waive  terms  of  a 
written  contract  by  parol. 
—  Parol  extension   of  time. 

Cited  in  Maloughney  v.  Crowe,  26  Ont.  L.  Rep.  570,  6  Dom.  L.  R.  471,— to  the 
point  that  parol  agreement  to  extend  contract  required  to  be  in  writing  does  not 
effect  implied  rescission  of  former  contract;  Fair  v.  Pengellj',  34  U.  C.  Q.  B.  611, 
holding  a  parol  variation  of  a  written  contract,  to  extend  the  time  of  the  per- 
formance thereof  was  not  competent;  Mara  v.  Fitzgerald,  19  Grant,  Ch.  (U.  C.) 
52,  holding  a  written  agreement  for  sale  of  possession  and  of  option  for  a  lease 
w-as  not  affected  by  a  parol  extension  thereof. 

Written  contracts  at  common   law   and   under   statute  of   frauds   distin- 
guished. 

Cited  in  Peters  v.  Hamilton,  19  N.  B.  284,  distinguishing  between  written  con- 
tracts at  common  law  and  under  the  statute  of  frauds. 
Discharge  or  release  of  contract. 

Cited  in  Hussey  v.  Horne-Payne,  L.  R.  8  Ch.  Div.  670,  47  L.  J.  Ch.  X.  S.  751, 
38  L.  T.  N.  S.  341,  543,  26  Week.  Rep.  532,  703,  on  how  a  contract  may  be 
abandoned. 

Cited  in  note  in  6  E.  R.  C.  573,  on  what  will  discharge  a  contract. 
Sufficiency  of  plea  of  satisfaction  of  debt. 

Cited  in  Frith  v.  Alliance  Invest.  Co.  5  D.  L.  R.  491,  to  the  point  that  plea 
that  debt  had  been  satisfied  by  oral  promise  of  third  party  to  pay  sum,  was  not 
good  plea. 
Review  on  points  not  made  below. 

The  decision  of  the  Court  of  Exchequer  was  cited  in  Mclntyre  v.  McCracken, 
1  Ont.  App.  Rep.  1,  holding  a  verdict  could  not  be  supported  on  grounds  not 
raised  at  the  trial. 

6  E.  R.  C.  566,  HEAD  v.  TATTERSALL,  41  L.  J.  Exch.  N.  S.  4,  L.  R.  7  Exch.  7, 

25  L.  T.  N.  S.  631,  20  Week.  Rep.  115. 
Kight  to  rescind  contract. 

Cited  in  O'Shea  v.  Vaughn,  201  Mass.  412,  87  N.  E.  616,  to  the  point  that  party 
cannot  rescind  void  contract  unless  he  returns  consideration  received. 
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Right  to  rescind  conliact  of  sale  after  depreciation  or  loss  of  chattel. 

Cited  in  Smith  v.  Hale,  158  Mass.  178,  35  Am.  St.  Rep.  485,  33  N.  E.  493, 
holding  that  in  order  to  rescind  a  contract  for  breach  of  warranty  it  was  not 
necessary  that  he  return  the  property  in  as  good  condition  as  he  received  it 
where  it  was  due  to  such  breach  of  condition  that  it  was  damaged;  Campbell 
V.  Tinker,  137  Mo.  App.  436,  118  S.  W.  660,  holding  that  Avhere  horses  were  sold 
and  delivered  to  purchaser  for  trial,  with  option  to  return  tlicm  if  unsatisfactory, 
and  were  injured  while  in  purchaser's  posfossion  without  his  fault  he  was 
not  thereby  deprived  of  his  right  to  return;  Castleman  v.  Waphorn,  G.  &  Co.  41 
Can.  S.  C.  88,  to  the  point  that  right  to  rescind  sale  is  not  ^Icfoated  by  loss  of 
chattel  alone,  so  long  as  right  to  return  remains  in  force:  Moore  v.  Scott,  16 
?kIanitoba  L.  Rep.  492,  holding  defendants  had  a  right  to  rescind  a  contract  for 
the  sale  of  a  horse  because  of  breach  of  warranty  of  pedigree  although  the  horse 
died  in  the  hands  of  the  defendant  without  his  fault ;  ^May  v.  Conn,  22  Ont.  L.  Rep. 
102,  holding  that  title  to  horse  sold  subject  to  condition  that  it  might  h.;  returned 
if  not  as  warranted,  within  a  specified  time  passed  to  vendee  wliere  horse  was 
as  warranted  but  died  before  the  expiration  of  such  period. 

Cited  in  note  in  3  L.R.A. (N.S.)  679,  on  effect  of  change  of  condition  of  chattel 
upon  right  to  return  for  breach  of  warranty. 

Cited  in  Benjamin,  Sales,  5th  ed.  442,  on  right  of  buyer  to  return  chattel  be- 
cause of  depreciation  or  under  term  of  contract:  Benjamin,  Sales,  5tii  ed.  3.32,  on 
necessity  that  retention  of  goods  by  buyer  shall  be  voluntarj-  in  case  of  conditional 
sale;  Benjamin,  Sales,  5th  ed.  414,  on  risk  of  loss  or  depreciation  of  chattel  at- 
taching to  the  person  who  is  eventually  entitled  to  tlie  property  where  buyer 
without  fault;  Benjamin,  Sales,  5th  ed.  472,  on  right  of  defrauded  buyer  to  avoid 
sale;  Benjamin,  Sales,  5th  ed.  1012,  on  remedy  of  buyer  on  accident  to  or  destruc- 
tion of  thing  sold;  Benjamin,  Sales,  5tli  ed.  443,  on  misrepresentation  as  ground 
for  avoiding  contract  of  sale  although  chattel  is  injured  or  lost;  1  Beach,  Contr. 
294,  on  impossibilit}^  of  performance  as  excusing  bailee  who  has  bought  chattel 
with  option  of  return;  1  Mechem,  Sales,  559,  on  nature  of  title  acquired  by  vendee 
under  sale  with  option  to  pay  or  return;  1  Mechem,  Sales,  564,  565,  on  sale  be- 
coming absolute  where  purchaser  with  option  to  return  puts  it  out  of  his  power 
to  return;  Hollingsworth,  Contr.  438,  on  discliarge  of  contract  by  provision  in 
contract  itself. 
Breach  of  contract  as  ground  for  rescission. 

Cited  in  Kimball  &  A.  Mfg.  Co.  v.  Vroman,  35  Mich.  310.  24  Am.  Rep.  558: 
Belleville  v.  Citizens'  Horse  R.  Co.  152  111.  171,  26  L.R.A.  681,  38  N.  E.  584,— 
(in  right  of  part  to  rescind  contract  because  of  breach  tliereof. 

Cited  in  2  Mechem,  Sales.  080,  on  right  to  rescind  executed  sale  for  mere  l)reacli 
of  warranty. 
Right  to  recover  back  purchase  price  on  conditional  sale  of  chattel. 

Cited  in  Elphick  v.  Barnes,  L.  R.  5  C.  P.  Div.  321,  49  L.  J.  C.  P.  N.  S.  698, 
29  Week.  Rep.  339,  14  J.  P.  051,  holding  a  person  selling  a  horse  on  condition 
that  the  purchaser  might  try  it  for  a  certain  time  and  tlien  return  if  not  suit- 
able could  not  recover  for  the  horse  where  it  died  witliin  sucli  time  without 
fault  on  the  part  of  the  purchaser. 
Election  between  return  of  chattel  and  action  for  damages. 

Cited  in  Kimball  &  A.  Mfg.  Co.  v.  Vroman,  35  Midi.  310,  24  Am.  Rep.  558, 
holding  that  person  injured  by  breach  of  warranty  of  such  nature  as  would 
justify  return  of  property  cannot  be  compelled  to  elect  between  return  and  dam- 
age. 
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Defense  of  wrong  doing. 

Cited  in  Toms  v.  Whitby,  35  U.  C.  Q.  B.  105,  on  participation  in  wrong  doing 
as  affecting  right  of  action. 
Waiver  of  notice  of  breach  of  warranty. 

Cited  in  Lennox  v.  Goold,  S.  &  M.  Co.  5  D.  L.  R.  836,  holding  that  under  con- 
tract for  purchase  of  engine  warranting  that  it  would  develop  certain  horse 
power  and  that  buyer  would  notify  seller  if  it  did  not  do  so,  latter  provision 
is  waived  by  seller  sending  out  experts  to  test  engine. 

0  E.  R.  C.  576,  HOCHSTER  v.  DE  LA  TOUR,  2  El.  &  Bl.  678,  17  Jur.  072,  22 

L.  J.  Q.  B.  N.  S.  455,  1  Week.  Rep.  469. 
Accrual  of  causes  of  action. 

Cited  in   Patterson  v.   Great  ^^'estern  R.  Co.  8  U.   C.  C.  P.  89,  on  accrual  of 
cause  of  action  for  damages  to  land  by  flooding. 
Right  of  action  for  breach  of  contract  when  accrues. 

Cited  in  National  Acci.  Soc.  v.  Spiro,  47  U.  S.  App.  293,  24  C.  C.  A.  334, 
78  Fed.  774,  holding  suit  might  be  maintained  upon  a  policy  of  insurance  imme- 
diately upon  the  refusal  of  the  company  to  pay  although  commenced  within 
time  that  company  had  to  make  payment;  Ga  Nun  v.  Palmer,  202  N.  Y.  483,  36 
L.R.A.  (N.S.)  922,  96  N.  E.  09,  holding  that  person  agreeing  to  support  another 
during  lifetime  of  latter,  is  not  bound  to  sue  for  breach  of  contract  because  such 
person  leaves  former's  place  and  repudiates  agreement,  but  may  wait  until  death 
of  such  person;  Grant  v.  Cornock,  16  Ont.  App.  Rep.  532,  holding  the  statute  of 
limitations  did  not  begin  to  run  against  a  cause  of  action  for  breach  of  promise 
to  marry  until  the  time  had  elapsed  which  was  fixed  by  the  agreement  thougli 
the  cause  of  action  accrued  before;  Ward  v.  American  Health  Food  Co.  119  Wis. 
12,  96  N.  W.  388 ;  Re  Swift,  105  Fed.  493 ;  Re  Stern,  54  C.  C.  A.  60,  116  Fed.  604 ; 
Wilkinson  v.  Verity,  L.  R.  6  C.  P.  20G,  40  L.  J.  C.  P.  N.  S.  141,  24  L.  T.  N.  S.  32, 
19  Week.  Rep.  604,  16  Eng.  Rul.  Cas.  208;  Davis  v.  Dodge,  126  App.  Div,  469,  110 
N.  Y.  Supp.  787, — on  when  right  of  action  accrues  for  breach  of  contract;  Con- 
nolly V.  Bollinger,  67  W.  Va.  30,  67  S.  E.  71,  20  Ann.  Cas.  1350,  holding  that 
renunciation  of  conti'act  of  marriage  alters  status  of  parties,  and  right  of  action 
accrues  at  once. 

Cited  in  note  in  14  E.  R.  C.  679,  680,  on  time  of  doing  of  act  by  obligee  under 
instrument  as  condition  precedent  of  obligation. 

—  Immediate  right   of   action   for   breach   of   contract  on   refusal   or   dis- 
ability to  proceed  to  performance. 

Cited  in  Pennsylvania  Steel  Co.  v.  New  York  City  R.  Co.  117  C.  C.  A.  503,  198 
Fed.  721,  holding  that  appointment  of  receiver  for  insolvent  corporation  who 
refuses  to  perform  contract,  is  such  disablement  to  perform  contract  as  gives  rise 
to  cause  of  action  for  breach;  Holt  v.  United  Secur.  L.  Ins.  &  T.  Co.  76  N.  J. 
L.  585,  21  L.R.A.(N.S.)  691,  72  Atl.  301;  Greenwall  Theatrical  Circuit  Co.  v. 
Markowitz,  97  Tex.  470,  65  L.R.A.  302,  79  S.  W.  1069;  Stanford  v.  McGill,  6 
N.  D.  536,  38  L.R.A.  760,  72  N.  W'.  938, — on  the  option  to  treat  a  premature 
refusal  as  a  breach  of  the  agreement  or  to  treat  the  contract  as  still  in  force: 
Fox  V.  Kitton,  19  111.  519;  Chamber  of  Comnn  -ce  v.  Sollitt,  43  111.  519:  Kadish 
V.  Young,  108  111.  170,  43  Am.  Rep.  548:  Collins  Ice  Cream  Co.  v.  Stephens,  180 
111.  200,  59  N.  E.  524:  Maltby  v.  Eisenhauer,  17  Kan.  308;  James  v.  Adams,  16 
W.  Va.  245;  Horst  v.  Roelm,  84  Fed.  565;  Marks  v.  Van  Eoghen,  57  U.  S.  App. 
149.  30  C.  C.  A.  208.  85  Fed.  853;   Northrop  v.  Mercantile  Trust  &  D.  Co.  119 
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Fed.  969;  Re  Xeff,  28  L.R.A.(N.S.)  349,  84  C.  C.  A.  5G1,  157  Fed.  57;  Roebm 
V.  Horst,  178  U.  S.  1,  44  L.  ed.  953,  20  Sup.  Ct.  Rep.  780  (affirming  91  Fed.  345. 
33  C.  C.  A.  550,  62  U.  S.  App.  520)  ;  Dullea  v.  Taylor,  34  U.  C.  Q.  B.  12;  Rhym- 
iiey  R.  Co.  v.  Brecon  &  M.  T.  J.  R.  Co.  69  L.  J.  Ch.  N.  S.  813,  49  Week.  Rep. 
116;  Mountjoy  v.  Metzger,  9  Pliila.  10,  29  Phila.  Leg.  Int.  300,— holding  the  un- 
qualified refusal  to  perform  contract  when  the  time  arrives,  announced  before 
such  period  is  a  breach  thereof  and  gives  an  immediate  right  of  action;  Lyon 
V.  Culbertson,  S3  111.  22,  25  Am.  Rep.  349,  (dissenting  opinion),  on.  right  of  party 
to  sue  for  breach  of  contract  where  other  party  refuses  to  perform  prior  to  time 
when  performance  is  required  by  terms  of  contract;  Supreme  Council,  A.  L.  H.  v. 
Lippincott,  67  0.  C.  A.  650,  69  L.R.A.  803,  134  Fed.  824;  Supreme  Council,  C.  L. 
H.  v.  Black,  59  C.  C  A.  414,  123  Fed.  650,— holding  member  of  a  fraternal  benefit 
association  may  treat  liis  contract  with  the  association  as  rescinded  and  maintain 
an  action  for  its  breach  where  it  passes  a  by-law,  arbitrarily  reducing  the  amount 
payable  on  his  contract  of  life  insurance;  Allen  v.  D.  T.  Ranck  Pub.  Co.  98  111. 
App.  44;  Crabtree  v.  Messersmith,  19  Iowa,  179;  Dugan  v.  Anderson,  36  Md.  567, 
11  Am.  Rep.  509;  Pinekney  v.  Dambmann,  72  Md.  173,  19  Atl.  450;  Lewis  v.  Tap- 
man,  90  Md.  294,  47  L.R.A.  385,  45  Atl.  459;  Lyman  v.  Becannon,  29  Mich.  466: 
Hosmer  v.  Wilson,  7  Mich.  294,  74  Am.  Dec.  716;  Alger-Fowler  Co.  v.  Tracy,  98 
Minn.  432,  107  N.  W^  1124;  O'Neill  v.  Supreme  Council,  A.  L.  U.  70  N.  J.  L.  410, 
57  Atl.  463,  1  Ann.  Cas.  422;  Freer  v.  Denton,  61  N.  Y.  492;  Kelly  v.  Security  Mul. 
L.  Ins.  Co.  186  N.  Y.  IG,  78  N.  E,  584,  9  Ann.  Cas.  661  (dissenting  opinion)  ;  Na- 
pier v.  Spielmann,  54  Misc.  96,  103  N.  Y.  Supp.  982 ;  McEachron  v.  Randies,  34 
Barb.  301  ;  McCrady  v.  Lindenborn,  63  App.  Div.  106 ;  Houghton  v.  Rowley,  9  Phila. 
288,  30  Phila.  Leg.  Int.  60;  Lee  v.  Mutual  Reserve  Fund  Life  Asso.  97  Va.  160, 
33  S.  E.  556;  Mutual  Reserve  Fund  Life  Asso.  v.  Taylor,  99  Va.  208,  37  S.  E. 
854;  Allen  v.  Field,  05  C.  C.  A.  19,  130  Fed.  641;  Cornwall  v.  Moore,  132  Fed. 
868;  Barker  &  S.  Lumber  Co.  v.  Edward  Hines  Lumber  Co.  137  Fed.  300;  J. 
J.  Moore  &  Co.  v.  Cornwall,  75  C.  C.  A.  180,  144  Fed.  22;  Joline  v.  Metropolitan 
Securities  Co.  1G4  Fed.  144;  Connolly  v.  Coon,  23  Ont.  App.  Rep.  37;  Harper 
V.  Paterson,  14  U.  C.  C.  P.  538 ;  Mitchell  v.  Great  Western  R.  Co.  35  U.  C.  Q.  B. 
148;  Mersey  Steel  &  Iron  Co.  v.  Nay  lor,  L.  R.  9  App.  Cas.  434,  53  L.  J.  Q.  B. 
N.  S.  497,  32  Week.  Rep.  989,  51  L.  T.  N.  S.  637,  23  Eng.  Rul.  Cas.  504;  Sullivan 
v.  McMillan,  26  Fla.  543,  8  So.  450, — on  when  a  part  to  may  treat  a  contract  as 
broken  and  sue  for  its  broach;  Cooley  v.  Moss,  123  Ga.  707,  51  S.  E.  625;  West 
v.  Bechtel,  125  Mich.  144,  51  L.R.A.  791,  84  N.  W.  69;  Ex  parte  Pollard,  2  Low. 
Dec.  1411,  Fed.  Cas.  No.  11,252;  Re  Wlieeler,  2  Low.  Dec.  252,  Fed.  Cas.  No. 
17,488;  Hull  Coal  &  Coke  Co.  v.  Empire  Coal  &  Coke  Co.  51  C.  0.  A.  213,  113 
Fed.  256;  Weber  v.  Grand  Lodge,  F.  &  A.  M.  95  C.  0.  A.  20,  169  Fed.  522:  Smoot's 
Case  (United  States  v.  Smoot),  15  Wall.  36,  21  L.  ed.  107;  Phelps  v.  McLachlin, 
35  Can.  S.  C.  482  (dissenting  opinion);  Dalrymple  v.  Scott,  19  Ont.  App.  Rep. 
477;  Lockhart  v.  Pannell,  22  U.  C.  C.  P.  597;  M'Ewan  v.  M'Leod,  46  U.  C.  Q.  B. 
235;  Ellis  v.  Pond  [1S98]  1  Q.  B.  426,  67  L.  J.  Q.  B.  N.  S.  345,  78  L.  T.  N.  S. 
125,  14  Times  L.  R.  152;  Johnstone  v.  Milling,  L.  R.  16  Q.  B.  Div.  460,  55  L.  J. 
Q.  B.  N.  S,  162,  50  J.  P.  694,  34  Week.  Rep.  238,  54  L.  T.  N.  S.  629;  Roper  v. 
Johnson,  L.  R.  8  C.  P.  167,  42  L.  J.  C,  P.  N.  S.  65,  28  L.  T.  N.  S.  296,  21  Week. 
Rep.  384,  23  Eng.  Rul.  Cas.  532;  Smith  v.  Georgia  Loan,  Sav.  &  Bkg.  Co.  113  Ga. 
975,  39  S.  E.  410, — on  renunciation  of  executory  contract  as  giving  right  of  action 
for  breach  thereof;  Inwack  v.  (ruse,  Wilson  Super.  Ct.  (Ind.)  320;  Nelson  v. 
Plimpton  Fireproof  Elevating  Co.  55  N.  Y.  480;  Oppenheimer  v.  Brackman  &  K. 
Mill  Co.,  32  Can.  S.  C.  699;  Mt.  Hope  Cemetery  Asso.  v.  Weidenmann,  139  111.  67, 
Notes  on  E.  R.  C— 44. 
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28  N.  E.  834, — on  right  to  maintain  an  action  for  breach  of  contract;  Lee  v.  Penn- 
ington, 7  111.  App.  247,  holding  bond  by  trustee  for  remaindermen  was  actionable 
by  them  when  he  became  insolvent  though  remaindermen's  rights  had  not  yet  fall- 
en in;  Warner  v.  Bacon,  8  Gray,  397,  G9  Am.  Dec.  2.53,  on  remedy  of  party  on  the 
rescission  of  an  executory  agreement;  Clark  v.  National  Ben.  &  Casualty  Co. 
67  Fed.  222;  Gilbert  v.  Campbell,  12  N.  B.  474;  Parent  v.  Bourbonniere,  13 
Manitoba  L.  Rep.  172;  Union  Ins.  Co.  v.  Central  Trust  Co.  157  N.  Y.  633,  44 
L.R.A.  227,  52  N.  E.  671,  29  N.  Y.  Civ.  Proc.  Rep.  1,— on  right  of  action  for 
breach  of  contract  as  accruing  where  one  party  puts  it  out  of  his  power  to  per- 
form; Dingley  v.  Oler,  117  U.  S.  490,  29  L.  ed.  984,  6  Sup.  Ct.  Rep.  850,  on  refusal 
to  complete  performance  of  contract  as  giving  rise  to  a  cause  of  action  for 
breach  of  contract;  Wells  v.  Hartford  Manilla  Co.  76  Conn.  27,  55  Atl.  599, 
holding  there  was  not  such  a  breach  of  a  contract  to  receive  a  quantity  of  pulp 
as  would  give  a  cause  of  action  for  breach  of  contract  where  the  defendant  told 
plaintiff  not  to  ship  more  until  so  ordered;  Anderson  v.  Kirby,  125  Ga.  62,  114 
Am.  St.  Rep.  185,  54  S.  E.  197,  5  Ann.  Cas.  103,  holding  an  action  for  a  breach 
of  a  promise  to  marry  upon  the  happening  of  a  certain  event  might  be  main- 
tained where  such  refusal  to  marry  took  place  before  such  event  occurred; 
Eugesette  v.  McGilvray,  63  111.  App.  461,  holding  that  where  contractor  before 
day  of  performance  declared  that  he  will  not  fulfill,  other  party  may  sue  at 
once  for  breach  of  contract;   Evansville  &  I.  R.  Co.  v.  Frank,  3  Ind.  App.  96, 

29  N.  E.  419,  holding  where  a  railroad  company  refused  to  pay  according 
to  tenor  of  contract,  such  act  may  be  treated  as  a  rescission  and  an  action  may 
be  maintained  at  once  for  the  breach;  Lafayette  v.  Bloom,  17  Ind.  App.  461,  46 
N.  E.  1016,  holding  an  action  might  be  maintained  for  a  breach  of  a  contract 
to  teach  school  which  the  school  board  revoked  before  the  commencement  of 
the  term;  Holt  v.  United  Secur.  L.  Ins.  &  T.  Co.  74  N.  J.  L.  795,  11  L.R.A. 
(N.S.)  100,  67  Atl.  118,  12  Ann.  Cas.  1105,  holding  action  for  the  breach  of  a  con- 
tract to  make  a  loan  of  money  might  be  maintained  at  once  upon  the  refusal  to 
make  the  loan  after  the  vendor  had  fulfilled  the  conditions  of  it;  Ferris  v. 
Spooner,  102  N.  Y.  10,  5  N.  E.  773,  holding  where  party  to  a  contract  for  the 
erection  of  a  house  abandons  the  contract  before  its  completion,  the  other 
party  is  thereby  released  from  his  undertaking  and  may  maintain  an  action  for 
its  breach;  Burtis  v.  Thompson,  42  N.  Y.  246,  1  Am.  Rep.  516,  holding  that 
action  for  breach  of  promise  to  marry  will  lie  at  once  upon  positive  refusal  to 
perform  contract  to  marriage,  although  time  specified  for  performance  has  not 
arrived;  Schwarzbach  v.  Ohio  Valley  Protective  Union,  25  W.  Va.  622,  52  Am. 
Rep.  227,  on  denial  of  liability  under  contract  as  giving  rise  to  right  of  ac- 
tion prior  to  time  fixed  for  performance  of  contract;  Miller  v.  Jones,  68  W.  Va. 
526,  36  L.R.A.  (N.S.)  408,  71  S.  E.  248,  holding  that  vendee  may  enforce  per- 
formance at  once  where  purchase  money  is  all  paid  prior  to  time  fixed  by 
contract,  if  vendor  wholly  repudiates  contract;  Kehlor  v.  ilagor,  7  Mont.  L. 
Rep.  387,  on  option  to  injured  party  either  to  sue  immediately  for  breach  of  con- 
tract or  wait  until  the  time  when  the  act  was  to  be  done;  Frost  v.  Knight,  L,  R. 
5  Exch.  322,  L.  R.  7  Exch.  Ill,  39  L.  J^  Exch.  N.  S.  227,  23  L.  T.  N.  S.  714, 
19  Week.  Rep.  77,  41  L.  J.  Exch.  N.  S.  78,  26  L.  T.  N.  S.  77,  20  Week.  Rep.  471, 
holding  same  where  defendant  promised  to  marry  plaintiff  when  father  died 
and  then  during  the  life  time  of  the  father  absolutely  refused  to  do  so;  Synge 
V.  Synge  [1894]  1  Q.  B.  4G6,  holding  an  action  for  breach  of  contract  might  be 
maintained  where  a  man  as  an  inducement  to  a  woman  to  marry  him  agreed 
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to  leave  her  certain  property  at  his  death  and  after  the  marriage  conveyed  such 
property   to   a   third   person. 

Cited  in  note  in  6  L.R.A.(N.S.)  1121,  on  assertion  of  action  for  dama^scs 
where  at  time  of  suit  defendant  has  repudiated  contract  or  is  unable  to  carry 
it  out. 

Cited  in  3  Page,  Contr.  2222,  on  right  of  action  for  breach  of  contract  before 
performance  is  due;  1  Beach,  Oontr.  492,  494,  on  effect  of  refusal  to  perform 
before  arrival  of  time  for  performance;  Hollingsworth,  Contr.  471,  472,  475, 
on  right  to  sue  at  once  on  announcement  by  other  party  that  services  will 
not  be  needed;  Benjamin,  Sales,  5th  ed.  5G.5,  on  effect  of  one  party  to  sale  of  goods 
rendering  himself  incapable  of  performing;  2  Mechem,  Sales,  930,  938,  939, 
on  right  to  regard  renunciation  of  contract  as  present  breach  and  sue  at  once; 
Benjamin,  Sales,  5th  ed.  569,  on  prospective  refusal  amounting  to  an  immediate 
breach  of  which  promisee  can  at  once  take  advantage,  if  he  chooses. 

Distinguished  in  Day  v.  Connecticut  General  L.  Ins.  Co.  45  Conn.  480,  29  Am. 
Rep.  693,  holding  that  action  cannot  be  maintained  by  policy  holder,  without 
rescinding  contract  because  company  refused  to  receive  premium  on  ground  tnat 
policy  had  become  forfeited  by  breach  of  condition  by  person  insured. 

Disapproved   In  Daniels   v.   Newton,   114  Mass.   530,   19   Am.   Rep.   384,   hold- 
ing  action    for   the    breach    of    contract    to    purchase    land    brought   before    the 
expiration  of  the  time  to  purchase  cannot  be  maintained  by  proof  of  an  absolute 
refusal  on  the  part  of  defendant  ever  to  purchase. 
Wliat  necessary  to  constitute  breach  of  an   executory   contract. 

Cited  in  Grau  v.  McVicker,  8  Biss.  13,  Fed.  Cas.  No.  5,708,  holding  that  de- 
claration that  party  will  not  perform  act,  may  be  treated  as  breach  of  promise 
to  perform  such  act;  Greenway  v.  Gaither,  Taney,  227,  Fed.  Cas.  No.  5,788; 
Daniels  v.  Newton,  114  Mass.  530,  19  Am.  Rep.  384, — holding  that  action  for 
breach  of  written  agreement  to  purchase  land,'  brought  before  expiration  of  time 
given  for  purchase,  cannot  be  maintained  by  proof  of  absolute  refusal  on  de- 
fendant's part  ever  to  purchase;  Dingley  v.  Oler,  11  Fed.  372;  Roelim  v.  Ilorst, 
33  C.  C.  A.  550,  62  U.  S.  App.  520,  91  Fed.  345,— holding  that  where  one  party 
to  contract  gives  notice  of  his  intention  not  to  perform,  other  party  is  justi- 
lied  in  treating  such  action  as  anticipatory  breach ;  El  Paso  Cattle  Co.  v.  Stafford, 
99  C.  C.  A.  515,  176  Fed.  41,  holding  that  insistence  by  vendee  on  return 
of  deposit  made  to  secure  performance  of  contract  for  sale  of  land  made  in 
anticipation  of  time  of  performance,  while  contract  is  executory,  was  incon- 
sistent with  further  performance,  and  tantamount  to  refusal  to  perform; 
Oklahoma  Vinegar  Co.  v.  Carter,  116  Ga.  140,  59  L.R.A.  122,  94  Am.  St.  Rep. 
112,  42  S.  E.  378,  holding  a  countermand  of  an  order  for  a  siiipnient  of  goods 
is  not  effectual  to  constitute  a  rescission  of  the  contract  wiiere  the  seller  has 
not  assented  to;  Ford  &  Co.  v.  Lawson,  ]33  Ga.  237,  65  S.  E.  444,  holding 
that  party  to  continuing  contract  renounces  it  prior  to  date  fixed  for  per- 
formance other  party  is  at  liberty  to  treat  such  renunciation  as  broach  of 
contract  and  sue  for  damages;  Howard  v.  Daly,  61  N.  Y.  362,  19  Am.  Rep. 
285,  holding  there  is  a  breach  of  a  contract  for  future  employment  when 
the  time  arrives  for  its  performance  and  one  of  the  parties  absolutely 
repudiates  it  although  the  other  party  stands  ready  to  perform;  Gray  v. 
Green,  9  Hun,  334,  holding  that  in  order  to  entitle  one  to  sue  for  breach  of 
contract  before  time  of  performance,  there  must  be  positive  refusal  to  ii'^rform 
or  party  in  default  must  have  disabled  himself  from  performing;  Windnuiller 
v.  Pope,  107  N.  Y.  674,   14  K  E.  436,  1   Silv.  Ct.  App.  550,  holding  where  the 
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purchaser  before  the  delivery  of  the  goods  gives  notice  that  he  will  not  receive 
or  pay  for  them  the  seller  may  treat  the  contract  as  broken  without  attempt- 
ing to  make  a  delivery  of  the  goods;  Wills  v.  Simmonds,  8  Hun,  189;  Wills 
V.  Siumionds,  51  How.  Pr.  48, — holding  the  declaration  of  an  intention  not  to 
perform  a  contract  amounts  to  a  breach  thereof;  Metcalfe  v.  Britannia  Iron- 
works Co.  L.  R.  2  Q.  B.  D.  423,  4G  L.  J.  Q.  B.  N.  S.  443,  36  L.  T.  N.  S.  451, 
25  Week.  Rep.  720,  3  Asp.  Mar.  L.  Cas.  407,  holding  there  was  a  breach  of  a 
contract  to  carry  goods  where  they  were  landed  before  they  reached  their 
proper  destination:  Gibbons  v.  Bentle,  51  Minn.  499,  22  L.R.A.  80,  53  N.  W. 
756,  on  how  the  renunciation  of  an  executory  contract  becomes  effective ; 
Roberts  v.  Brett,  6  Jur.  N.  S.  146,  6  C.  B.  N.  S.'611,  28  L.  J.  C.  P.  N.  S.  323, 
on  right  of  person  to  break  his  contract  before  the  time  of  its  performance  had 
arrived. 

Cited  in  2  Beach,  Contr.  2221,  on  non-creation  of  a  breach  of  an  executory 
contract  by  merely  giving  notice  of  refusal  to  perform ;  Benjamin,  Sales,  5th 
ed.  811,  on  effect  of  repudiation  by  buyer  of  goods  to  be  manufactured. 

Distinguished  in  Moore  v.  Security  T.  &  L.  Ins.  Co.  93  C.  C.  A.  652,  168 
Fed.  496,  holding  contracts  with  agents  for  commissions  on  future  renewals  of 
premiums  are  not  broken  by  reinsurance  and  abandonment  of  business;  Church- 
ward V.  R.  L.  R.  1  Q.  B.  173,  14  L.  T.  N.  S.  57,  holding  on  facts  there 
was  no  breach  of  an  executory  contract  with  plaintiff  to  carry  the  mails; 
Soei^te  G^nerale  de  Paris  v.  Milders,  49  L.  T.  N.  S.  55,  holding  a  mere  inti- 
mation of  an  intention  not  to  perform  a  contract,  not  acted  upon  did  not  amount 
to  a  breach  thereof;  Ex  parte  Tondeur,  L.  R.  5  Eq.  360,  37  L.  J.  Ch.  X.  S. 
160,  16  Week.  Rep.  270,  holding  a  suspension  of  payment  by  a  bank  which  has 
issued  a  letter  of  credit  is  not  a  breach  of  such  contract. 
Right  to  treat  contract  as  broken. 

Cited  in  Alderson  v.  Houston,  154  Cal.  1,  96  Pac.  884,  holding  that  repudia- 
tion of  contract  by  owner  of  land  made  with  agent  to  sell  such  land  gives 
agent  right  to  sue  as  for  breach  of  contract;  McPherson  v.  Walker,  40  111.  371, 
holding  that  declaration  of  party  to  contract  that  he  will  not  perform  contract, 
not  withdrawn  at  time  when  act  is  to  be  performed  is  sufficient  excuse  for  default 
of  other  party;  Beardsley  v.  Smith,  61  111.  App.  340,  holding  that  seller  may 
maintain  action  against  buyer  for  damages  upon  his  failure  or  refusal  to  take  or 
select  goods  described  in  contract;  Lake  Shore  &  M.  S.  R.  Co.  v.  Richards,  152 
111.  59,  30  L.R.A.  33,  38  N.  E.  773,  holding  that  breach  of  contract  which  will 
justify  party  not  in  default  in  abandoning  performance  and  suing  for  damages 
need  not  be  of  such  character  as  to  render  further  execution  of  contract  by 
him  impossible;  Olmstead  v.  Bach,  78  Md.  132,  22  L.R.A.  74,  44  Am.  St.  Rep. 
273,  27  Atl.  501,  holding  that  employee  wrongfully  dismissed  cannot  sue  for 
unaccrued  wages,  but  for  breach  of  contract;  Wayland  v.  Western  Life  Indem- 
nity Co.  166  Mo.  App.  221,  148  S.  W.  626,  holding  that  policy  issued  to  member 
by  assessment  company  cannot  be  declared  forfeited  by  reason  of  failure  of 
member  to  pay  assessments  illegally  levied;  Kingsley  v.  Brooklyn,  7  Abb.  X.  C. 
28,  holding  that  where  under  contract  for  public  work,  portion  of  money  was 
reserved  until  completion  of  contract,  contractor  may  recover  for  work  act- 
ually done  without  producing  certificate  of  completion,  where  public  agents 
stopped  work;  Henry  v.  Rowell,  31  Misc.  384,  64  X.  Y.  Supp.  488,  holding  a 
breach  of  an  oral  contract  of  sister  to  leave  her  brother  all  the  property  she 
has  at  her  death  if  he  will  support  her  for  life  occurs  when  she  definitely 
abandons  his  household;  Empie  v.  Empie,  35  App.  Div.  51,  54  X.  Y.  Supp.  402, 


G93 


NOTES  ON  ENGLISH  KULING  (JASE.S.        [ti  E.  II.  C.  57ii 


holding  a  grantor  may  treat  a  contract  of  grantee  to  support  grantor  as  broken 
where  the  grantee  conveys  the  farm  to  another  and  announces  that  he  can  no 
longer  support  grantor;  Re  Pettingill,  137  Fed.  143;  Re  NeflF,  84  C.  C.  A.  561, 
157  Fed.  57;  PJiocnix  Nat.  Bank  v.  Waterbury,  123  App.  Div.  453,  108  N.  Y. 
Supp.  391,— holding  the  vendor  in  a  contract  of  sale  at  a  future  date  may 
treat  such  contract  as  broken  by  anticipation  where  the  vendee  before  such 
date  files  a  petition  in  bankruptcy;  Krebs  Hop  Co.  v.  Livcsley,  59  Or.  574,  114 
Pac.  944,  Ann.  Cas.  191 3C,  758  (dissenting  opinion),  on  right  to  sue  for  dam- 
ages for  breach  of  contract  upon  repudiation  of  contract  by  opposite  party; 
Brooke  v.  Laurens  Mill.  Co.  78  S.  C.  200,  125  Am.  St.  Rep.  780,  58  S.  E.  806, 
holding  a  seller  of  corn  might  treat  a  contract  as  broken  wliere  the  purchaser 
announced  his  intention  of  receiving  no  more  of  the  corn  l)argaincd  for;  Sydney 
Boat  &  Motor  Mfg.  Co.  v.  Gillis,  43  N.  S.  259;  Fitzgerald  v.  Mandas,  21  Ont.  L. 
Rep.  312,— holding  that  where  one  party  repudiates  contract,  other  party  may 
treat  contract  at  end  and  sue  for  damages  for  breach;  Greenwood  v.  Estevan 
School  Dist.  3  Sask.  L.  R.  433,  to  the  point  that  if  one  party  to  contract  refuses 
distinctly  to  be  bound  thereby  other  party  may  treat  contract  at  end. 

Cited  in  note  in  6  E.  R.  C.  586,  on  refusal  or  inability  of  one  party  to  per- 
form contract  as  discharge  of  other  party. 

Cited  in  2  Elliott,  Railr.  2d  ed.  861,  on  right  to  abandon  contract  and  sue 
for  work  already  done  where  prevented  by  other  party,  without  good  cause, 
from  completing  contract;  Benjamin,  Sales,  5th  ed.  814,  on  right  of  seller  to 
treat  contract  as  rescinded  because  of  buyer's  conduct  and  to  recover  value  of 
goods  delivered. 

Necessity  of  averring  or  proving  performance  or   readiness  or  offer   to 
;  perforin. 

Cited  in  Holt  v.  United  Security  L.  Ins.  &  T.  Co.  76  N.  J.  L.  585,  21  L.R.A. 
(N.S.)  691,  72  Atl.  301;  Shaw  v.  Republic  L.  Ins.  Co.  69  N,  Y.  286;  Crist  v. 
Armour,  34  Barb.  378, — holding  that  where  party  to  contract  refuses  to  perform 
his  part  other  party  is  relieved  from  averring  or  proving  performance  or  a 
readiness  or  offer  to  perform  the  contract;  Grandy  v.  Small,  50  N.  C.  (5  Jones, 
L.)  50,  holding  that  in  action  for  breacli  of  contract  to  deliver  article  on 
certain  day  upon  payment  of  purchase  price,  plaintiff  must  allege  and  prove 
readiness  and  abilitj'  to  pay  at  time  and  place  specified. 
Damages  recoverable   for  breacb  of  contract. 

Cited  in  Delaware  &  H.  Canal  Co.  v,  Mitchell,  92  111.  App.  577,  holding  that  in 
action  by  vendee  of  personalty  for  refusal  to  deliver  measure  of  damages  is 
difference  between  contract  price  and  market  price  at  time  and  place  where 
property  should  have  been  delivered;  Cummins  v.  Hanson,  ]0  Daly,  493,  holding 
that  damages  for  breach  of  contract  by  hirer  of  room  and  board  for  definite 
period  may  be  recovered  up  to  time  of  trial  not  merely  to  time  of  commence- 
ment of  action;  Cummings  v.  Hausen,  63  How.  Pr.  351,  holding  that  damages 
for  breach  of  contract  may  be  recovered  up  to  time  of  trial  of  action,  where 
contract  has  not  been  terminated  by  flux  of  time;  Brady  v.  Oliver,  125  Tenn. 
595,  41  L.R.A. (N.S.)  60,  147  S.  W.  1135,  Ann.  Cas.  191 3C,  376,  holding  that 
building  contractor  is  entitled  to  recover  on  quantum  meruit  for  services  per- 
formed to  time  of  rescission  by  owner  of  building;  Hart  v.  Dubrule,  20  Manitoba 
L.  Rep.  234,  holding  that  upon  breach  of  contract  by  defendant  action  is  for 
damages  for  breach  and  not  for  moneys  that  would  liave  become  payable  had 
contract   been    carried    out. 
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Cited  in  note  in  23  Eng.  Riil.  Cas.  550,  on  measure  of  damages  for  nonper- 
formance of  contract  for  sale  of  goods  to  be  delivered  at  different  times. 

Cited   in   Benjamin,   Sales,    5tli   ed.   990,   on   measure   of   damages   for   seller's 
breach  of  contract  for  future  deliveries  in   instalments. 
—  Contract  of  employment. 

Cited  in  American  China  Development  Co.  v.  Boyd,  148  Eed.  258,  holding  in 
an  action  for  damages  for  a  breach  of  a  contract  of  employment  a  servant 
might  recover  the  contract  price  remaining  unpaid  on  absence  of  evidence  by  de- 
fendant that  he  .might  obtain  other  employment;  bloody  v.  Leverich,  4  Daly, 
401,  holding  that  servant  wrongfully  discharged  can  only  recover  damages  for 
breach  of  contract  or  for  any  amount  due  for  services;  Toles  v.  Hazen,  57 
How.  Pr.  516,  holding  that  employee  discharged  wrongfully  can  only  recover 
amount  due  at  commencement  of  action,  if  suit  is  brought  before  expiration  of 
term;  Everson  v.  Power,  60  How.  Pr.  166,  holding  damages  in  an  action  for  a 
wrongful  discharge  from  employment  are  recoverable  up  to  the  time  of  trial ; 
Jay  V.  Macdonnell,  17  Grant,  Ch.  (U.  C.)  436;  Broughton  v.  Brantford,  19 
U.  C.  C.  P.  434;  Moody  v.  Leverich,  14  Abb.  Pr.  N.  S.  145, — on  damages  re- 
coverable for  a  wrongful  discharge  from  employment;  Knutson  v.  Knapp,  35  Wis. 
86,  holding  that  servant  wrongfully  discliarged  before  end  of  his  term  of  Service 
may  sue  immedia,tely  upon  contract,  and  recover  tliereon  for  services  to  time 
of  discharge;  Richardson  v.  McClary,  16  Manitoba  L.  Rep.  74,  holding  that 
land  owner  cannot  revoke  agency  conferred  upon  broker  before  time  fixed  for  ex- 
piration of  contract  and  is  liable  in  damages  for  refusing  to  sell. 

Cited   in   note   in   6   L.R.A.  (N.S.)    113,   on   remedy   of    wi-ongfuUy   discharged 
servant  by   action   for   breach   of   contract. 
Contract  not  pevformable  within  year  witliin  statute  of  frauds. 

Cited  in  Bootli  v.  Prittic,  6  Ont.  App.  Rep.  680,  holding  a  contract  of  hiring 
for  a  year  or  more  defeasible  within  the  year  Avas  within  the  statute  of  frauds. 
Refusal  to  receive  performance  as  dispensing  witli  necessity  for  a  tender. 

Cited  in  Smith  .v.  Canadian  Exp.  Co.  12  Ont.  L.  Rep.  874,  holding  the  refusal 
of  a  consignee  to  accept  a  shipment  of  trees  absolved  the  carrier  from  making 
a   further   tender   of   them. 
Excuse  for  non-performance  of  contract. 

Cited   in   Kingsley  v.   Brooklyn,   78   N.   Y.   200,   holding  that   where   perform- 
ance by  one   party   to   contract   is   prevented   by   acts   of   other   party,   non-per- 
formance is  excused. 
Action  on  contract  before  performance. 

Cited  in  Boydell  v.  Snarr,  6  U.  C.  C.  P.  94,  on  right  of  agent  to  commission 
where  he  failed  to  procure  the  contract  he  was  employed  to  get. 
Right  to  rescind  executory  contract. 

Cited  in  2  Beach,  Contr.  2213,  on  right  of  party  to  rescind  executory  con- 
tract and  be  liable  only  for  damages. 

6  E.  R.  C.  589,  DOUGLAS  v.  PATRICK,  1  Revised  Rep.  793,  3  T.  R.  683. 
Sufficiency  of  tender  of  payment. 

Cited  in  Wing  v.  Davis,  7  Me.  31,  holding  a  tender  of  money  in  a  bag  made 
at  a  window  of  a  house  in  payment  of  a  debt  the  creditor  being  at  the  window 
but  not  admitting  debtor  into  the  house  was  sufficient;  Hubbard  v.  Bank  of 
Chenango,  8  Cow.  88,  on  the  sufficiency  of  a  tender  of  payment;  Niagara  Bridge 
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Co.  V.  Great  Western  R.  Co.  22  U.  C.  Q.  B.  592,  lioldiiig  a  tender  of  payment 
in  American  currency  equivalent  to  the  amount  due  was  not  a  valid  tender. 

Cited  in  1  Beach,  Oontr.  398,  on  sufficiency  of  tender  on  severable  debts;  1 
Beach,  Contr.  395,  on  amount  of  tender;  Benjamin,  Sales,  5th  ed.  776,  on  validity 
of  payment  or  tender  by  one  of  several  joint  debtors;  Benjamin,  Sales,  5tli  ed. 
773,  on  effectiveness  of  tender  of  more  than  is  due;  Benjamin,  Sales,  5th  ed. 
772,  on  waiver  of  actual  production  of  money  by  creditor;  2  Mechom,  Sales, 
1272,  on  validity  of  seller's  lien  against  subpurchaser  unless  seller  is  estopped. 
Necessity  of  pleading  tender. 

Distinguished   in  Griffin  v.   Tyson,   17   Vt.  35,   lioldiiig  where  tender   is   made 
-and  refused  and  action  commenced,  the  tender  must  be  placed  specially  at  the 
trial. 
Sufficiency  of  plea  of  tender. 

Cited  in  Reed  v.  Woodman,  17  Me.  403,  on  the  sufficiency  of  a  plea  of  tender; 
Thetford  v.   Hubbard,  22   Vt.   440,   holding  •  tender   pleaded  generally   applies   to 
eacli   of   distinct   counts. 
Evidence  necessary  to  support  a  plea  of  tender. 

Cited  in  Holmes  v.  Holmes,  9  N.  Y.  525  (affirming  12  Barb.  137),  holding 
evidence  of  a  waiver  of  tender  by  the  opposite  party  was  sufficient  to  support 
an  averment  of  tender;  Bakeman  v.  Pooler,  15  Wend.  637,  holding  evidence 
that  the  debtor  had  the  money  in  his  pocket  and  told  creditor  that  he  was  ready  to 
pay  it  was  not  sufficient  to  support  a  plea  of  tender;  Slingerland  v.  IMorse,  8 
Johns.  474,  on  waiver  of  tender  as  sufficient  to  support  a  plea  of  tender;  Thom- 
son V.  Hamilton,  5  U.  C.  Q.  B.  0.  S.  Ill,  holding  evidence  that  shcrirf  sent  his 
clerk  to  say  that  certain  monies  he  had  collected  were  ready  to  be  paid  without 
sending  the  money  with  clerk  would  not  support  plea  of  tender. 

«  E.  R.  C.  591,  FINCH  v.  BROOK,  1  Bing.  N.  C.  253,  4  L.  J.  C.  P.  N.  S.  1,  1 

Scott,  70. 
Sufficiency  of  tender  of  payment. 

Cited  in  Cothran  v.  Scanlan,  34  Ga.  555,  holding  an  ofTcr  to  pay  wliat  the 
amount  of  principal  and  interest  on  a  note  in  Confederate  money  would  have 
been  worth  in  species  was  not  a  sufficient  tender;  McGehee  v.  Jones,  10  Ga.  127, 
on  the  sufficiency  of  a  tender  of  payment;  Dunlevie  v.  Spangenberg,  66  Misc. 
354,  121  N.  Y.  Supp.  299,  holding  that  tender  is  waived  by  refusal  of  creditor 
to  receive  less  than  amount  which  is  largfr  than  that  to  which  he  is  entitled; 
Wagenblast  v.  M'Keaii,  2  Grant,  Cas.  393,  on  circumstances  dispensing  witli 
need  for  actual  manual  production  of  money  in  making  tender. 

Cited  in  note  in  6  Eng.  Rul.   Cas.  638,   on  sufficiency  of  tender  of  payment. 

Cited  in  Benjamin,  Sales,  5lh  ed.  77L  772,  on  waiver  of  actual  production 
of  money  by  creditor;  1  Beacli,  Contr.  380,  on  production  of  money  as  essential 
to   valid  tender. 

6   S.   R.   C.  597,   BROWN  v.  ROYAL  TNS.  CO.   1   El.   Sc  El.   853,   5   Jur.  N.   S. 

1255.  28  L.  J.  Q.  B.  N.  S.  275,  7  Week.  Rep.  479. 
Impossibility  excusing  the  performance  of  a  contract. 

Cited  in  Cherryvale  Water  Co.  v.  Cherryvale,  65  Kan.  21'J,  69  Pac.  176,  holding 
a  city  having  elected  under  the  terms  of  a  water  company  franchise  to  pur- 
chase the  plant  by  serving  notice  of  stich  intention  could  not  rescind  its  election 
because   of   fact   that   source   of   supply   became   temporarily   dry   subsequent   to 
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such  notice;  Middlesex  Water  Co.  v.  Knappmann  Wliiting  Co.  64  N.  J.  L.  240, 
49  L.R.A.  572,  81  Am.  St.  Rep.  467,  45  Atl.  G!)2,  holding  water  company  was 
not  excused  from  liability  for  loss  of  the  plaintiff's  building  by  fire  due  to 
defendant's  failure  to  furnish  water,  where  their  failure  was  due  to  a  break 
in  the  pipes  without  fault  on  their  part;  Mutual  Ben.  L.  Ins.  Co.  v.  Ilillyard,  37 
N.  J.  L.  444,  18  Am.  Rep.  741  (dissenting  opinion),  on  impossibility  of  per- 
formance as  excusing  the  nonperformance  of  a  contract;  Laine  v.  Reg.  5  Can. 
Exch.  103,  holding  that  where  contract  creates  duty,  party  is  bound  thereby 
notwithstanding  any  accident  preventing  performance. 

Cited  in  note  in  6  Eng.  Rul.  Cas.  638,  on  perishing  or  destruction  of  subject 
matter  of  contract  as  excusing  performance  of  contract. 

Cited  in  Hollingsworth,  Contr.  559,  on  discharge  of  contracts  by  impossibility 
of  performance;  Benjamin,  Sales,  5th  ed.  575,  on  effect  of  impossibility  of  per- 
formance of  one  of  two  alternative  promises. 

—  Where   impossibility   imposed   by   law   or   lawful   regulation. 

Cited  in  Webb  Granite  &  Constr.  Co.  v.  Worcester,  187  Mass.  385,  73  N.  E. 
639,  holding  it  was  no  defense  in  an  action  by  a  contractor  against  a  city 
for  refusing  to  proceed  with  the  work  contracted  for  that  the  plaintiff  did 
not  complete  the  Avork  within  the  stipulated  time  M'here  the  cause  of  the  de- 
lay was  an  injunction   served  on   both   parties. 

—  Where    restoration    of    building    by    insurer    is    prevented    by    building 

regulations. 

Cited  in  Fire  Asso.  of  Philadelphia  v.  Rosenthal,  108  Pa.  474,  1  Atl.  303,  42 
Phila.  Leg.  Int.  436,  holding  defendant  company  after  an  election  to  repair  a 
building  were  not  excused  from  making  such  repairs  because  the  building  in- 
spector refused  to  allow  the  construction  of  a  frame  building;  Pennsylvania 
Co.  V.  Philadelphia  Contributionship,  201  Pa.  497,  57  L.R.A.  530,  51  Ati.  351,  10 
Pa.  Dist.  R.  181,  holding  the  increased  cost  of  rebuilding  a  burned  building  due 
to  new  requirements  of  the  building  laws  must  be  borne  by  the  insurance  com- 
pany to  the  extent  of  the  amount  designated  by  the  policy:  Hamburg-Bremen 
F.  Ins.  Co.  V.  Garlington,  66  Tex.  103,  59  Am.  Rep.  613,  18  S.  W.  337;  Larkin 
V.  Glens  Falls  Ins.  Co.  80  Minn.  527,  81  Am.  St.  Rep.  286,  83  N.  W.  409,— holding 
a  recovery  may  be  had  as  for  a  total  loss  where  the  repair  of  the  building 
damaged  is  prevented  by  reason  of  a  municipal  ordinance. 

Cited  in  note  in  56  L.R.A.  792,  on  constructive  total  loss  of  insured  building 
where  insurer,  having  elected  to  rebuild,  was  unable  to  do  so  because  of  action 
of  public  authorities. 

Remedy  for  failure  of  insurer  to  perform   after  making   election   under 
contract. 

Cited  in  Stone  v.  Mutual  F.  Ins.  Co.  74  Md.  579,  14  L.R.A.  684,  22  Atl.  1051, 
on  remedy  of  insured  where  insurance  company   fails  to  rebuild  premises  after 
an  election  to  do  so. 
Conclusiveness   of   election    under   contract. 

Cited  in  Castle  Creek  Water  Co.  v.  Aspen,  76  C.  C.  A.  516,  146  Fed.  8,  8  Ann. 
Cas.  660,  holding  that  option  to  purchase  is  continuing  offer  by  vendor  to  sell 
and  its  acceptance  by  vendee  completes  contract  and  estops  vendee  from  revoking 
it;  Dinsmore  v.  Duncan,  57  X.  Y.  573,  15  Am.  Rep.  534,  on  the  conclusiveness  of 
an  election  under  a  contract;  Cruso  v.  Bond,  9  Ont.  Pr.  Ill,  holding  that  mort- 
gagee is  not  obliged  to  accept  payment  of  whole  principal  of  mortgage,  on  which, 
only  interest  is  due,  though  bill  filed  prays  foi  both;  Butters  v.  Glass,  31  U.  C. 
Q.    B.    379,    holding    a    seller    of    grain    having    exercised    the    option    under    the 
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contract  of  naming  the  carrying  vessel  could  not  substitute  another  one  for  it. 
Cited   in   note   in   26   L.R.A.    855,   on   insurer's   option   to   rebuild  being   final 
although   impossible  to   perform  because  of  action   of  public  commissioners. 

0  E.  R.  C.  603,  TAYLOR  v.  CALDWELL,  3  Best.  &  S.  S26,  32  L.  J.  Q.  B.  N.  S. 

1G4,  8  L.  T.  X.  S.  350,  11  Week.  Rep.  726. 
Impossibility  excusing  tlie  non-performance  of  a  contract. 

Cited  in  Eliot  Nat.  Bank  v.  Beal,  141  Mass.  566,  G  N.  E.  742;  Rowe  v.  Pea- 
body,  207  Mass.  226,  93  N.  E.  604;  McCreery  v.  Green,  38  Mich.  172;  Hall  v. 
School  Dist.  24  Mo.  App.  213;  Booth  v.  Spuyten  Duyvil  Rolling  Mill  Co.  GO 
N.  Y.  489,  Lorillard  v.  Clyde,  142  N.  Y.  456,  24  L.R.A.  113,  37  N.  E.  489; 
Dolan  V.  Rodgers,  149  N.  Y.  489,  44  N.  E.  1G7 ;  Scully  v.  Kirkpatrick,  79  Pa.  324, 
21  Am.  Rep.  62,  33  Phila.  Leg.  Int.  184 ;  Richmond  Ice  Co.  v.  Crystal  Ice  Co.  99 
Va.  285,  38  S.  E.  141;  Griffith  v.  Blackwater  Boom  &,  Lumber  Co.  55  W.  Va. 
004,  69  L.R.A.  124,  48  S.  E.  442;  Vancouver  Nat.  Bank  v.  Law  Union  &  Crown 
Ins.  Co.  151  Fed.  440;   McKenna  v.  McNamee,  15  Can.  S.  C.  331;   Laine  v.  R. 

5  Can.  Exch.  103;  Morris  v.  Armit,  4  Manitoba  L.  Rep.  152;  Anglo-Newfound- 
land Fish,  etc.,  Co.  v.  Smith,  35  N.  S.  2G7  (dissenting  opinion)  ;  Sawyer  v. 
Pf ingle,  IS  Ont.  App.  Rep.  218;  Ardill  v.  Citizens'  Ins.  Co.  20  Ont.  App.  Rep. 
ii05;  York  County  v.  Toronto,  21  U.  C.  C.  P.  95;  Re  Hull  &  Mcux's  Arbitration 
[1905]  1  K.  B.  588,  74  L.  J.  K.  B.  N.  S.  252,  53  Week.  Rep.  289,  92  L.  T.  N.  S. 
74,  21  Times  L.  R.  220;  Jackson  v.  Union  M.  Ins.  Co.  L.  R.  10  C.  P.  125,  6  Eng. 
Rul.  Cas.  650,  L.  R.  8  C.  P.  572,  42  L.  J.  C.  P.  N.  S.  284,  22  Week.  Rep.  79, 
44  L.  J.  C.  P.  N.  S.  27,  31  L.  T.  N.  S.  789,  23  W^eek.  Rep.  169  (dissenting 
opinion);  Steele  v.  Buck,  61  111.  343,  14  Am.  Rep.  60  (dissenting  opinion), — 
on  impossibility  of  performance  as  excusing  the  nonperformance  of  a  contract; 
.Xaminet  v.  American  Storage  &  Moving  Co.  109  Mo.  App.  257,  84  S.  W.  128, 
liolding  that  one  who  undertakes  to  move  household  goods  from  one  residence 
to  another  is  private  carrier  and  only  responsible  for  losses  occasioned  by  negli- 
gence,  unless  by  agreement  he  assumes  additional  responsibility;    Delaware,   L. 

6  W.  R.  Co.  V.  Bo\\ns,  58  N.  Y".  573,  holding  plaintiffs  were  not  liable  for  dam- 
ages to  defendant  by  reason  of  failure  to  perform  contract  to  deliver  coal  where 
such  performance  was  rendered  impossible  by  reason  of  a  strike  for  which  no 
fault  could  be  attributed  to  defendants;  Dominion  Iron  &  Steel  Co.  v.  Dominion 
Coal  Co.  C.  R.  [1909]  A.  C.  64,  holding  that  breach  of  contract  to  supply  certain 
quality  of  coal  for  specified  period  of  time,  is  not  excused  because  supply  of 
such  coal  became  exhausted;  Marks  v.  Dartmouth  Ferry  Commission,  36  N.  S. 
158,  holding  that  under  contract  for  services  plaintiff  cannot  recover  unless  he 
shows  compliance  although  he  is  prevented  by  sickness;  Dominion  Iron  &  Steel 
Co.  v.  Dominion  Coal  Co.  43  N.  S.  77,  holding  that  contract  to  supply  coal  of 
certain  quality,  to  be  used  for  certain  purposes,  is  broken  by  failure  to  supply 
such  coal  and  it  is  no  excuse  that  person  so  contracting  is  unable  to  procure  such 
coal  because  of  exhaustion  of  supply  in  its  mines;  Montreal  Street  R.  Co.  v. 
Recorder's  Ct.  Rap.  Jud.  Quebec,  37  C.  S.  311,  holding  that  performance  of  a 
contract  is  excused  where  contract  is  beyond  its  charter  power;  Luxfer  Prism  Co. 
v.  McLeod,  1  Sask.  L.  R.  75,  liolding  that  in  order  to  recover  for  price  of  goods 
agreed  to  be  delivered,  plaintiff  must  show  delivery,  and  delivery  is  not  ex- 
cused because  impossible  owing  to  omission  on  defendant's  part:  Elliott  v.  Brown, 
3  Sask.  L.  R.  238,  to  the  point  that  where  tbere  is  positive  contract  to  do  thing, 
contractor  must  perform  it  or  pay  damages,  although  in  consequence  of  un- 
foreseen  accident,    performance   has   become    impossible:    Hamilton   v.   Moore,   33 
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U.  C.  Q.  B.  275,  holding  the  default  of  owner  to  have  works  ready  for  contractor 
excused  his  failure  to  have  the  work  completed  within  the  specified  time; 
Chapman  v.  Withers,  57  L.  J.  Q.  B.  N.  S.  457,  L.  E.  20  Q.  B.  Div.  824,  37  Week. 
Rep.  29,  holding  tlic  nonreturn  of  a  horse  within  the  stipulated  period  was  not 
a  bar  to  an  action  for  breach  of  warranty  where  it  was  impossible  to  return 
the  horse  within  such  period  because  of  accidental  injury  to  it;  Jackson  v. 
Union  Marine  Ins.  Co.  5  E.  R.  C.  650,  L.  R.  8  C.  P.  572,  L.  R.  10  C.  P.  125,  42 
L.  J.  C.  P.  N.  S.  284,  22  W^ek.  Rep.  79,  44  L.  J.  C.  P.  N.  S.  27,  31  L.  T.  N.  S. 
789,  23  Week.  Rep.  169,  on  excuse  discharging  charterer  of  vessel. 

Cited  in  notes  in  14  L.R.A.  216,  on  intervening  impossibility  as  relieving  from 
obligation  of  contract;  1  Eng.  Rul.  Cas.  348,  on  inevitable  accident  as  excuse 
for  nonperformance  of  express  contract. 

Cited  in  3  Page,  Contr.  2123,  on  destruction  of  specific  subject-matter  as 
excuse  for  nonperformance  of  contract;  Hollingsworth,  Contr.  509,  on  destruc- 
tion, without  fault  of  other  party,  of  tlmg,  the  continued  existence  of  which 
is  necessary  to  performance  of  a  contract;  as  to  its  discharge;  HoUingsworth, 
Contr.  559,  on  discharge  of  contracts  by  impossibility  of  performance. 

Distinguished  in  Middlesex  Water  Co.  v.  Knappmann  Whiting  Co.  64  N.  J.  L. 
240,  49  L.R.A.  572, '81  Am.  St.  Rep.  467,  45  Atl.  692,  holding  a  water  coip- 
pany  contracting  to  supply  plaintiff  with  water  is  liable  for  a  loss  by  fire  be- 
cause of  the  failure  of  the  water  supply  due  to  a  break  in  the  mains  without 
fault  of  water  company;  Robinson  v.  Scurry,  1  Manitoba  L.  Rep.  257,  holding 
defendant  in  an  action  for  the  nondelivery  of  goods  could  not  set  up  as  a  defense 
the  impossibility  of  making  sucli  delivery  because  of  fact  that  plaintiff  had 
distrained  them  for  rent. 

Disapproved  in  McCallum  v.  Russell,  2  Sask.  L.  R.  442,  holding  that  cancel- 
lation of  contract  with  broker  for  commission  after  purchaser  has  been  found, 
does  not  bar  recovery  for  amount  of  commissions. 
—  Hindrances  by  the  elements  or  natural  conditions. 

Cited  in  Ontario  Deciduous  Fruit  Growers'  Asso.  v.  Cutting  Fruit  Packing  Co. 
]34  Cal.  21,  53  L.R.A.  681,  86  Am.  St.  Rep.  231,  66  Pac.  28,  holding  that  under 
contract  for  sale  of  crop  of  certain  orchard,  stating  minimum  quantity  of  fruit  to 
be  delivered,  seller  cannot  be  made  liable  in  damages  for  failure  to  deliver  speci- 
fied quantity  because  of  failure  of  crop  due  to  climatic  conditions;  Pearson  v. 
McKinney,  160  Cal.  649,  117  Pac.  919,  holding  that  where  sale  and  delivery  of 
fruit  trees  of  a  certain  age  to  be  grown  to  a  specified  size  or  age  and  in  a  manner 
prescribed  by  the  buyer  or  seller  was  not  responsible  for  non-delivery  where  fail- 
ure to  deliver  was  due  to  natural  conditions  and  not  to  any  fault  of  his  own : 
Clarksville  Land  Co.  v.  Harriman,  68  N.  H.  374,  44  Atl.  527,  holding  a  party  con- 
tracting to  drive  logs  was  excused  from  performance  of  contract  where  because  of 
the  sufficiency  of  the  water  of  the  stream  its  performance  was  rendered  impos- 
sible; Herter  v.  JNIullen,  159  X.  Y.  28,  44  L.R.A.  703,  70  Am.  St.  Rep.  53  N.  E.  700, 
holding  a  tenant's  omission  to  surrender  premises  at  the  expiration  of  the  term 
was  excused  by  the  impossibility  of  his  removal  on  account  of  sickness;  Buffalo 
&  L,  Land  Co.  v.  Bellevue  Land  &  Improv.  Co.  165  N.  Y.  247,  51  L.R.A.  951,  59 
N.  E.  5,  holding  a  breach  of  vendor's  agreement  to  operate  street  cars  on  tlie 
property  at  specific  times  was  excused  where  the  operation  of  the  cars  was 
rendered  impossible  for  a  time  by  reason  of  the  severity  of  snow  storms;  Re 
Jamieson  &  N.  S.  S.  Freight  Ins.  Asso.  [1895]  1  Q.  B.  510,  holding  the  delay 
of  a  vessel  chartered  to  carry  a  cargo  of  freight  caused  by  the  severe  storms  en- 
countered by  the  visael  on  her  way  to  port  of  loading,  excused  the  performance 
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of  the  contract;  Nickoll  v.  Ashton  [1901]  2  K.  B.  320,  70  L.  J.  K.  B.  N.  S.  600, 
49  Week.  Rep.  513,  84  L.  T.  N.  S.  804,  17  Times  L.  R.  4G7,  6  Com.  Cas.  151, 
9  Asp.  Mar.  L.  Cas.  209  (affirming  [1900]  2  Q.  B.  298,  69  L.  J.  Q.  B.  N.  S.  640, 
82  L.  T.  N.  S.  761,  16  Times  L.  R.  370,  5  Com.  Cas.  252,  9  Asp.  Mar.  L.  Cas.  94), 
holding  there  could  be  no  action  for  a  breach  of  a  contract  to  carry  a  cargo 
of  grain  by  a  certain  vessel  where  the  vessel  was  delayed  by  storms  from  ar- 
riving in  time  to  take  the  cargo;  Robinson  v.  Davison,  L.  R.  6  Exch.  209,  40 
L.  J.  Exch.  N.  S.  172.  24  L.  T.  N.  S.  755,  ]9  Week.  Rep.  1036,  holding  plaintiff 
could  maintain  no  action  for  defendant's  breach  of  contract  to  play  the  piano 
at  a  concert  where  she  was  detained  by  illness  from  so  doing;  Boast  v.  Firth, 
L.  R.  4  C.  P.  1,  38  L.  J.  C.  P.  N.  S.  1,  19  L.  T.  N.  S.  264,  17  Week.  Rep.  29, 
holding  defendant  might  plead  the  permanent  illness  of  his  son  as  an  excuse 
to  an  action  for  the  breach  of  an  apprenticeship  deed. 

Distinguished  in  McCuaig  v.  Independent  Order  of  Foresters,  19  Ont.  L. 
Rep.  613,  holding  the  mental  incapacity  of  .an  insured  did  not  excuse  the  non- 
compliance with  conditions  of  policy  as  to  payment  of  assessments;  Re  Arthur, 
L.  R.  14  Ch.  Div.  603,  49  L.  J.  Ch.N.  S.  556,  43  L.  T.  N.  S.  46,  28  Week.  Rep. 
972,  holding  where  by  terms  of  a  marriage  settlement  husband  agrees  to  keep 
life  in&ured  for  a  certain  amount  for  the  benefit  of  his  wife  and  children,  the  fact 
that  when  policy  expired  his  health  was  so  bad  that  he  could  not  reinsure 
did  not  relieve  him  from  liabilitj-. 
—  Destruction  of  subject  matter  by  fires  or  the  like  agencies. 

Cited  in  Levy  v.  Caledonia  Ins.  Co.  ]56  Cal.  527,  105  Pac.  598,  holding  that 
insurance  companj^,  which  contracts  with  broker  to  pay  certain  sum  per  month 
for  definite  period,  in  consideration  of  his  promise  to  place  with  it  all  fire  in- 
surance business  which  he  might  be  able  to  secure  is  not  relieved  from  contract 
by  total  destruction  of  insurable  property  in  district  referred  to;  Edison 
Co.  v.  Huyett  &  S.  Mfg.  Co.  66  111.  App.  222,  holding  the  destruction  of  a 
building  in  which  defendant  had  contracted  to  put  a  ventilating  system  excused 
him  from  carrying  out  his  contract  for  materials  for  such  house;  JNlartin 
Emerich  Outfitting  Co.  v.  Siegel  C.  &  Co.  141  111.  App.  147,  holding  that  owner  of 
building  is  relieved  from  contract  to  provide  space  for  furniture  business,  wlicre 
building  is  destroyed  by  fire  without  his  fault;  Hottellet  v.  American  Corn  Mill. 
Co.  160  111.  App.  58,  holding  that  in  absence  of  saving  clause,  destruction  of 
plant  by  fire  does  not  excuse  nonperformance  of  contract  providing  for  delivery 
of  merchandise;  Martin  Emerich  Outfitting  Co.  v.  Siegel  C.  &■  Co.  237  111.  610. 
20  L.R.A.(N.S.)  n]4,  86  N.  E.  1104  (affirming  141  111.  App.  147).  holding  the 
destruction  of  a  particular  thing  necessary  to  the  performance  of  a  contract 
excuses  its  performance;  Krause  v.  Crotlicrsville,  162  Ind.  278,  65  L.R.A.  Ill, 
102  Am.  St.  Rep.  203,  70  N.  E.  264,  1  Ann.  Cas.  460,  holding  a  contractor  was 
not  liable  for  the  non-performance  of  a  contract  to  construct  an  addition  to  a 
building  where  the  old  building  was  struck  by  lightning  and  tliat  and  the  inflani- 
raable  parts  of  the  new  building  were  burned:  Biittcrlield  v.  Byron,  153  Mas.s. 
517,  12  L.R.A.  571,  25  Am.  St.  Rep.  654,  27  N.  E.  667.  holding  ncitlier  party  to  a 
contract  for  the  erection  of  a  building  could  recover  for  the  non-performance 
of  the  contract  where  the  building  was  destroyed  by  lightning  shortly  before  its 
completion;  Hawkes  v.  Kehoe,  193  Mass.  419,  10  L.R.A. (N.S.)  125,  79  N.  E. 
766,  9  Ann.  Cas.  1053,  holding  no  action  could  be  maintained  for  breach  of  a 
contract  to  convey  land  with  buildings  where  before  the  time  for  such  conveyance 
the  buildings  were  destroyed  by  fire;  Nicol  v.  Fitch,  115  I^Iicii.  15,  69  Am.  St.  Rep. 
542,  72  N.  W.  98S,  holding  the  destruction  of  a  steamboat  did  not  absolve  tl>e 
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owners  from  liability  for  the  salary  of  a  person  employed  to  solicit  freight  for 
her;  Stewart  v.  Stone,  127  N.  Y.  500,  14  L.R.A.  215,  28  N.  E.  595,  holding  defend- 
ant was  relieved  from  his  contract  to  manufacture  cheese  and  butter  from  milk 
delivered  by  plaintiff  by  reason  of  the  accidental  destruction  of  defendant's 
factory  by  fire;  Young  v.  Leary,  135  N.  Y.  560,  32  N.  E.  007,  holding  party  to  a 
charter  party  to  deliver  a  vessel  on  the  termination  of  a  voyage  was  excused 
from  its  performance  by  the  destriiction  of  the  vessel  without  fault  of  party 
before  such  time;  Dixon  v.  Breon,  22  Pa.  Super.  Ct.  340,  holding  performance 
of  a  contract  to  cut  and  deliver  timber  was  excused  by  the  destruction  of  the 
timber  in  a  forest  fire;  McMillan  v.  Fox,  90  Wis.  173,  62  N.  W.  1052,  holding 
same  where  lumber  after  being  prepared  for  delivery  was  destroyed  by  an  ac- 
cidental fire;  Ellis  v.  Midland  E.  Co.  7  Ont.  App.  Rep.  464,  holding  a  contract 
of  employment  for  the  "season"  on  a  vessel  was  excused  by  the  destruction  of  the 
vessel  before  the  end  of  season  without  fault  of  defendant;  J.  S.  Potts  Drug 
Co.  V.  Benedict,  156  Cal.  322,  25  L.R.A.  (N.S.)  009,  104  Pac.  432;  Waite  v. 
O'Neil,  72  Fed.  348;  The  Tornado  (Ellis  v.  Atlantic  Mut.  Ins.  Go.)  108  U.  S. 
.342,  27  L.  ed.  747,  2  Sup.  Ct.  Rep.  746;  Viterbo  v.  Friedlander,  120  U.  S.  707, 
30  L.  ed.  776,  7  Sup.  Ct.  Rep.  962;  Boswell  v.  Sutherland,  8  Ont.  App.  Rep. 
233  (allowing  appeal  from  32  U.  C.  C.  P.  131)  ;  St.  Thomas  v.  Credit  Valley 
R.  Co.  12  Ont.  App.  Rep.  273;  McKenna  v.  McNamee,  14  Ont.  App.  Rep, 
339;  Howell  v.  Soupland,  L.  R.  9  Q.  B.  462,  46  L.  J.  Q.  B.  N.  S.  147,  L.  R. 
1  Q.  B.  Div.  258,  24  Week.  Rep.  470,  33  L.  T.  N.  S.  832;  Boswell  v.  Sutherland, 
32  U.  O.  C.  P.  131;  Bowell  v.  Dayton,  S.  &  G.  R.  Co.  12  Or.  488,  8  Pac.  544,— 
on  destruction  of  subject-matter  of  contract  as  excusing  nonperformance; 
McLellan  v.  North  British  &  M.  Ins.  Co.  30  N.  B.  363,  to  the  point  that  if 
title  to  article  to  be  delivered  passed  at  time  contract  was  made,  destruction  of 
property  will  excuse  vendor  from  making  delivery;  Reynolds  v.  Roxburgh, 
10  Ont.  Rep.  649,  holding  the  defendants  who  had  hired  a  portable  engine  and 
boiler  were  excused  from  making  a  return  of  same  where  it  exploded  without 
negligence  on  their  part;  Grant  v.  Armour,  25  Ont.  Rep.  7,  holding  defendants  who 
had  hired  a  scow  and  pile  driver  were  liable  for  injury  to,  because  of  an  un- 
usually severe  storm  where  they  assumed  responsibility  thereto-.  Chamberlen  v. 
Trenouth,  23  U.  C.  C.  P.  497,  holding  burning  of  goods  excused  return  of  them  "in 
good  condition  reasonable  wear  and  tear  only  excepted." 

Cited  in  note  in  40  L.  ed.  U.  S.  516,  518,  on  act  of  God  as  excuse  for  nonper- 
formance  of  obligation. 

Cited  in  2  Underbill,  Land.  &  T.  1342,  on  non-liability  of  tenant  of  room  or 
apartment  for  rent  where  premises  destroyed  by   fire. 

Distinguished  in  Ontario  Electric  Light  &  P.  Co.  v.  Baxter  &  G.  Co.  5  Ont. 
L.  Rep.  419,  holding  defendants  who  had  contracted  for  a  certain  quantity  of 
electric  current  for  use  in  their  mill  were  not  relieved  from  liability  to  pay 
for  such  power  by  reason  of  the  accidental  destruction  of  the  mill;  Marshall  v. 
Schofield,  52  L.  J.  Q.  B.  N.  S.  58,  holding  a  recovery  might  be  had  for  the 
rent  due  for  the  term  after  the  destruction  of  the  premises  by  fire  where  the 
devise  amounted  to  a  rental  of  the  land;  Appleby  v.  Meyers,  L.  R.  1  C.  P.  615, 
L.  R.  2  C.  P.  651,  36  L.  J.  C.  P.  N.  S.  331,  16  L.  T.  N.  S.  669,  holding  plaintiff 
who  contracted  to  place  machinery  in  defendant's  shop  could  recover  for  the  ma- 
chinery already  in  place  when  the  shop  was  destroyed  by  an  accidental  fire  al- 
though the  contract  had  not  been  completed;  Turner  v.  Goldsmith  [1891]  1 
Q.  B.  544,  60  L.  J.  Q.  B.  N.  S.  247,  64  L.  T.  N.  S.  301,  39  Week.  Rep.  547, 
holding  plaintiff  who  was  employed  by  defendant  as  a  salesman   for  a  certain 
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designated   time    was   not   prevented   from    recovering   for   his   services    for    such 
period  by  the  destruction  of  defendant's  factory  before  the  expiration   of  such 
period  and  his  retirement  from  business  therefrom. 
—  Where  rendered  impossible  by  operation  of  law. 

Cited  in  J.  11.  Labarre  Co.  v.  Crossmau,  100  App.  Div.  499,  92  N.  Y.  Supp. 
5GJ,  holding  a  vendor  of  a  quantity  of  raw  coffee  was  excused  from  a  strict 
compliance^  with  the  terms  of  the  contract  because  of  the  health  regulations  of 
the  health  board  of  the  port  of  entry;  Hickey  v.  Sciutto,  10  B.  C.  187,  holding  no 
action  couid  be  maintained  by  the  lessor  on  covenants  for  rent  and  repair  where 
the  lessee  was  stopped  by  tlie  authorities  from  using  the  premises  for  the  pur- 
poses rented  for. 

Death  of  party  to  as  terminating  contract. 

Cited  in  Preston  v.  Smith,  G7  111.  App.  613,  holding  that  contract  for  personal 
services  is  terminated  by  death,  or  incapacity  from  illness  of  person  who  agrees 
to  perform  such  services;  Smith  v.  Preston;  170  111.  179,  48  N.  E.  688  (affirming 
67  111.  App.  61.3),  holding  the  personal  representations  of  a  decedent  are  not 
liable  for  the  performance  of  a  contract  of  a  strictly  personal  nature  to  which 
the  decedent  was  a  party;  Patlee  v.  Boynton,  73  N.  H.  525,  63  Atl.  787,  holding 
the  death  of  the  obligor  under  a  mortgage  conditioned  upon  the  performance  of 
a  bond  by  the  mortgagor,  "her  heirs,  executors  and  administrators"  does  not  term, 
inate  the  right  of  enforcing  the  contract;  Yerrington  v.  Greene,  7  Pv.  I.  589,  84 
Am.  Dec.  678,  holding  the  death  of  an  employer  excused  the  further  performance 
of  a  contract  of  employment  with  a  clerk;  Blakely  v.  Sousa,  197  Pa.  305,  80 
Am.  St.  Pvep.  821,  47  Atl.  286;  Siler  v.  Gray,  86  N.  C.  56G,  on  death  of  party 
to,  as  excusing  the  performance  of  the  contract;  Chisholm  v.  Chisholm,  2  D. 
L.  R.  57,  holding  that  contract  to  pay  certain  sum  per  annum  so  long  as 
promisor  was  able  to  do  so  for  support  of  another,  is  not  terminated  by  death 
of  promisor  but  continues  as  against  his  executors. 

Cited  in  note  in  21  L.R.A.  (N.S.)   915,  916,  on  termination  of  contract  of  em- 
ployment by  death  of  party. 
Riglits   of  parties   to   contract   upon   impossibility   of   performance. 

Cited  in  Whitaktr  v.  Hawley,  25  Kan.  674,  37  Am.  Rep.  277,  liolding  upon 
the  total  destruction  of  buildings  and  personalty  on  premises  leased  for  a  gross 
rental,  the  tenant  is  entitled  to  an  abatement  of  the  rent  equal  to  the  pro])ortion- 
ate  rental  value  of  the  personalty;  Pinkham  v.  Libbey,  93  yic.  575,  49  L.R.A.  693, 
45  Atl.  823,  holding  a  person  cannot  recover  money  paid  for  the  service  of  a 
stallion  where  the  stallion  died  and  plaintiff  could  not  therefor  exercise  tlie 
right  of  return  and  the  service  proved  fruitless;  Wells  v.  Calnan,  107  Mass. 
514,  9  Am.  Rep.  65,  holding  a  vendor  of  a  house  cannot  retain  any  part  of  the 
purchase  price  thereof  where  tlie  house  was  destroyed  by  an  accidental  fire  before 
he  had  conveyed  the  title  thereto  full  payment  not  having  been  made:  Cook  v. 
McCabe,  53  Wis.  250,  40  Am.  Rep.  765,  10  N.  W.  507;  Hayes  v.  Gross,  9  App. 
Div.  ]2,  40  N.  Y.  Supp.  1098, — holding  a  contractor  could  recover  for  work  ac- 
tually done  under  a  contract  to  erect  a  building  where  the  building  before  its 
completion  was  accidentally  destroyed  by  fire;  Wolf  v.  Altmeyer,  8  Pa.  Dist.  R. 
408,  30  Pittsb.  L.  J.  N.  S.  27,  holding  same  case  in  action  by  architect  for 
services;  Chandler  v.  Webster  [1904]  1  K.  B.  493,  73  L.  J.  K.  B.  N,  s.  401,  52 
Week.  Rep.  290,  90  L.  T.  N.  S.  217,  20  Times  L.  U.  222;  Blakeley  v.  Muller 
11903]  2  K.  B.  760,  note  67  J.  P.  51,  88  L.  T.  N.  S.  90,  19  Times  L.  R.  186,— hold- 
ing plaintiff  who  had  paid  for  a  seat  tliat  would  overlook  the  coronation  pro- 
cession of  the  king  could  not  recover  back  his  money  wliere  the  procession   was 
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not  held  because  of  the  ilhiess  of  tlie  king;  Topping  v.  Marling,  15  B.  G.  52, 
liolding  that  where  contract  is  made  dependent  upon  insurance  of  government 
license  to  cut  timber,  and  unexpected  happens,  parties  must  stand  loss  which  is 
result  of  failure  to  issue  license;  Civil  Service  Co-op.  Soc.  v.  General  Steam 
Nav.  Co.  [1903]  2  K.  B.  7^6,  holding  same  where  plaintiff  chartered  vessel 
to  watch  the  naval  review  whicli  was  not  held  because  of  the  illness  of  the 
king;  Krell  v.  Henry  [1903]  2  K.  B.  740,  72  L.  J.  K.  B.  N.  S.  794,  89  L.  T. 
N.  S.  328,  19  Times  L.  R.  711,  52  Week,  Rep.  246  (affirming  18  Times  L.  R. 
823),  holding  plaintiff  could  not  recover  for  a  balance  due  on  the  rent  of  a  flat 
which  defendant  had  hired  to  view  the  coronation  procession  which  did  not  take 
place  because  of  the  king's  illness;  Elliott  v.  Crutchley  [1903]  2  K.  B.  476,  hold- 
ing plaintiff  could  not  recover  for  refreshments  to  be  served  on  a  steamer  char- 
tered to  watch  the  naval  review  in  the  king's  coronation  which  was  postponed 
because  of  the  king's  illness,  the  defendant  having  stopped  payment  on  the 
check  he  had  given. 

Distinguished  in  Heme  Bay  S.  B.  Co.  v.  Hutton,  72  J.  K.  B.  N.  S.  879, 
[1903]  2  K.  B.  683,  89  L.  T.  N.  S.  422,  19  Times  L.  R.  680,  52  Week.  Rep. 
183,  9  Asp.  Mar.  L.  Cas.  472,  holding  defendants  could  not  set  up  as  a  defense 
to  an  action  for  the  hire  of  a  vessel  for  a  number  of  days,  that  as  the  naval 
review  which  was  the  object  of  the  hiring  did  not  take  place  they  were  not 
liable. 

Sufficiency  of  compliance  with  conditions  of  contract  under  circumstances 
of  accident  or  ignorance. 

Cited  in  Kentzler  v.  American  Mut.  Acci.  Asso.  88  Wis.  589,  43  Am.  St.  Rep. 
934,  60  N.  W.  1002,  holding  a  provision  on  insurance  policy  that  notice  of  loss 
must  be  given  immediately  was  sufficiently  complied  with  where  the  daughter  of 
the  decedent  gave  the  required  notice  as  soon  as  she  learned  of  his  death  althqugh 
it  was  over  a  year  afterwards;  Accident  Ins.  Co.  v.  Young,  20  Can.  S.  C.  280,  on 
sufficiency  of  compliance  with  conditions  of  a  policy  of  insurance. 
Agreement  for  use  of  property  whether  a  lease  or  a  license. 

Cited  in  Oxford  v.  Leathe,  165  Mass.  254,  43  N.  E.  92,  on  the  nature  of  an 
agreement  for  the  use  of  a  building  for  a  specific  number  of  rights;  Power  v. 
Griffin,  20  N.  S.  52,  holding  that  instrument  is  not  demise,  if  its  contents  show 
that  such  was  not  intention  of  parties;  Halpin  v.  FoAvler,  12  B.  C.  447,  holding 
on  facts  an  agreement  for  the  mining  of  ore  was  not  a  lease  of  the  mine; 
Flynn  v.  Toronto  Industrial  Exhibition  Asso.  9  Ont.  L.  Rep.  582,  holding  an 
agreement  for  the  use  of  a  spot  on  fair  grounds  for  a  .merry-go-round  was  in 
the  nature  of  a  license  rather  than  a  lease;  Bradley  v.  McClure,  18  Ont.  L. 
Rep.  503,  holding  an  agreement  to  rent  a  farm  for  pasturing  purposes  was  a 
lease  threreof;  Oliver  v.  Newliouse,  32  U.  C.  C.  P.  90,  holding  a  demise  of  goods 
by  a  father  to  a  son  where  the  father  leased  farm  to  son  gave  the  son  only  a 
limited  interest  for  the  term  of  the  lease. 

Cited  in  Tiote  in  18  L.R.A.  492,  on  distinction  between  a  lease  and  a  license. 

Cited  in  1  Underbill,  Land.  &  T.  2(51,  on  intention  governing  whether  instru- 
ment is  lease;   1   Washburn,  Real  Prop.   6th  ed.   354,  on  how   far  possession  is 
necessary  to  perfect  lease. 
Conditions  Implied  as  part  of  contract. 

Cited  in  Gordon  v.  Manchester  &  L.  R.  Co.  52  N.  H.  596,  13  Am.  Rep.  97,  6 
Phila.  Legal  Gaz.  29,  holding  that  in  order  to  make  binding  contract  it  is  not 
necessary  to  express  in  words  what  law  tacitly  implies;  Connolly  v.  St. John.  36 
N.  B.  411,  holding  that  covenant  would  be  implied  that  plaintiff  would  be  paid 
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for  time  lost  by  reason  of  high  tides,  where  contract  was  for  dredging  harbor 
during  certain  period  of  time;  Snyder  v.  Kaulbach,  27  N.  S.  251  "(dissenting 
opinion),  on  when  conditions  implied  as  part  of  contracts;  Hamilton  v.  Moore, 
.33  U.  0.  Q.  B.  275,  holding  that  party  whose  fault  prevents  performance  by 
other  party  cannot  take  advantage  of  latter's  default  as  such  condition  is  im- 
plied in  all  contracts. 

Distinguished  in  Battle  v.  Willox,  40  Can.  S.  C.  198,  holding  an  undertaking 
■by  person  to  enter  into  contracts  for  the  sale  of  sand,  on  the  strength  of 
which  plaintiff  loaned  him  funds  for  the  undertaking  was  an  absolute  one; 
McNeeley  v.  McWilliams,  13  Ont.  App.  Rep.  324,  holding  it  was  not  an  implied 
condition  of  a  contract  for  the  carriage  of  stone  that  the  river  would  remain 
navigable  for  the  remainder  of  the  season. 

Destruction  of  building  at  which  note  i.s  pa.vable  as  affecting  necessity 
of  demand. 

Cited  in  McRobbie  v.  Torrance,  4  Manitoba  L.  Rep.  420,  holding  tbat  note 
payable  at  certain  bank,  may  be  sued  upon  without  demand,  where  bank  ceased 
to  do  business  before  maturity  of  note. 

6  E.  R.  C.  615,  MASTER  v.  MILLER,  2  H.  Bl.  140,  5  T.  R.  307,  1  Austr.  225, 
2  Revised  Rep.  399,  affirming  the  decision  of  the  court  of  King's  Bench  re- 
ported in  4  T.  R.  320. 

See  S.  C.  2  E.  R.  C.  69. 

6  E.  R.  C.  617,  HADLEY  v.  BAXENDALE,  9  Exch.  341,  IS  Jur.  358.  23  L.  J. 

Exch.  N.  S.  179,  2  Week.  Rep.  302. 
See  S.  C.  5.E.  R.  C.  502. 

6  E.  R.  C.  617,  HARNE  v.  MIDLAND  R.  CO.  42  L.  J.  C.  P.  N.  S.  59,  L.  R 
8  C.  P.  131,  28  L.  T.  N.  S.  312,  21  Week.  Rep.  481,  affirming  the  decision 
of  the  court  of  common  pleas  rejjorted  in  L.  R.  7  C.  P.  583. 

See  S.  C.  5  E.  R.  C.  506. 

6  E.  R.  C.  627,  CUTTER  v.  POWELL,  3  Revised  Rep.  185,  2  Smith,  Lead.  Cas. 

1,  6  T.  R.  320. 
Right  of  recovery  for  part  performance  of  entire  contract. 

Cited  in  Brooks  v.  Byam,  2  Storj^  525,  Fed.  Cas.  No.  1,948,  holding  in  general, 
the  contract  is  not  apportionable  where  only  in  part  performed  and  not  by  its 
nature  and  terms  severable;  The  Erie,  Fed.  Cas.  No.  4,512,  holding  modern 
judges  tend  to  make  exceptions  on  slight  grounds  to  the  common  law  rule 
against  apportionment  of  contracts;  Gardeiihire  v.  Smith,  39  Ark.  280,  holding 
that  person  employed  to  work  land  and  make  crop  for  specified  portion  of 
it  may,  if  discharged  before  crop  is  gathered,  sue  and  recover  value  of  services  to 
that  time,  or  he  may  wait  until  crop  is  gathered  and  recover  agreed  portion  of 
crop,  less  what  he  might  have  earned  after  dismissal;  Gill  v.  Vogler,  52  Md. 
663;  Cox  v.  McLaughlin,  52  Cal.  590, — holding  that  mere  failure  to  pay  in- 
stallment under  contract,  will  not  authorize  contractor  to  abandon  work  and 
sue  for  all  benefits  he  would  have  received  upon  full  performance;  Ford  v. 
Smith,  25  Ga.  075,  holding  that  if  work  has  not  boon  done  according  to  contract, 
but  is  received,  and  of  benefit  to  party  receiving  it,  party  so  receiving  it  must 
pay  sum  equal  to  value  of  labor  and  material:  Drake  v.  Surget,  36  Miss.  45S,  hold- 
ing tliere  can  be  no  recovery  on  the  common  counts  where  there  was  a  special 
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contract;  McGrath  v.  Cannon,  55  Minn.  457,  57  N.  W.  150,  holding  this  rule  of 
law  is  applicable  only  to  contracts  which  are  entire;  Elliott  v.  Caldwell,  43 
Minn.  357,  9  L.R.A.  52,  45  N.  W.  845,  holding  an  action  can  only  be  maintained 
where  a  new  contract  may  be  implied  from  conduct  of  parties  to  pay  wliat 
benefits  received  are  reasonably  worth;  Ilaslack  v.  Mayers,  2G  N,  J.  L.  284, 
holding  that  where  party  performs  part  of  entire  contract,  and  without  excuse 
refuses  to  perform  rest,  he  cannot  recover  for  part  performance;  Moody  v. 
Leverich,  14  Abb.  Pr.  N.  S.  145,  holding  that  remedy  for  wrongful  dismissal  be- 
fore expiration  of  term,  is  general  action  for  damages;  Niblett  v.  Herring,  49 
N.  C.  (4  Jones,  L.)  262,  holding  there  can  be  no  recovery  for  the  part  per- 
formed of  an  entire  executory  contract,  terminated  without  legal  excuse  by  one 
seeking  to  recover;  Brewer  v.  Tysor,  48  N.  C.  (3  Jones,  L.)  180,  holding  in 
such  case  there  can  be  no  recovery  on  the  special  count  nor  on  a  quantum 
meruit;  Willis  v.  Jarrett  Constr.  Co.  152  N.  C.  100,  67  S.  E.  265,  holding  that 
one  who  has  violated  his  contract  in  such  manner  as  to  prevent  its  fulfillment 
by  other  party  may  not  escape  liability  under  his  contract  on  ground  that  con- 
tract was  entire  and  only  partly  performed  by  other  party;  Witherow  v. 
Witherow,  16  Ohio,  238  (dissenting  opinion),  on  right  of  purchaser  to  reduce 
claim  for  purchase  price  by  showing  that  plaintiff  failed  to  fulfil  his  contract; 
Richardson  v.  Young,  38  Pa.  169,  holding  the  doctrine  that  entire  contracts 
cannot  be  apportioned,  applies  to  freight  as  to  other  things;  Mcintosh  v. 
Cullen,  6  N.  S.  268,  holding  that  where  there  is  substantial  performance  of 
work  under  special  contract,  though  not  in  strict  accordance  with  it,  plaintiff 
is  entitled  to  contract  price  less  such  sum  as  would  take  to  complete  contract. 

Distinguished  in  Brown  v.  Vinal,  3  Met.  533,  holding  where  it  appears  from 
the  contract  that  parties  did  not  contemplate  an  entire  contract  the  rule  has 
no  application;  Parker  v.  Macomber,  17  R.  I.  674,  16  L.R.A.  858,  24  Atl.  464, 
holding  where  the  special  agreement  is  no  longer  binding  the  plaintiif  may 
resort  to  a  quantum  meruit;  Crandall  v.  Grow,  41  N.  J.  Eq.  482,  5  Atl.  136, 
holding  where  party  comes  into  equity  to  have  an  instrument  cancelled  he 
has  given  for  work  imperfectly  performed  he  is  not  entitled  to  relief  and  still 
retain  the  results  of  the  work;  Malbon  v.  Birney,  11  Wis.  107,  holding  where  one 
after  contracting  to  build  a  house  complete,  abandons-  the  Mork  after  doing 
but  a  small  part  of  it,  he  is  not  entitled  to  recover  for  the  work  he  did. 
Excuses  for  nonperformance  as  affecting  rights  in  contract. 

Cited  in  Reynolds  v.  Manhattan  Trust  Co.  27  C.  C.  A.  620,  55  U.  S.  App. 
96,  83  Fed.  593,  to  the  point  that  where  party  disables  himself  from  performing 
contract,  other  party  may  bring  action  for  damages  as  upon  rescission  of  such 
contract;  Smith  v.  Hicks,  14  N.  M.  560,  19  L.R.A.  (N.S.)  938,  98  Pac.  138,  hold- 
ing landlord  who  agreed  to  furnish  water  Avas  bound  notwithstanding  the  supply 
well  was  capped  by  a  contractor  to  secure  his  compensation  for  sinking  it : 
Fenton  v.  Clark,  11  Vt.  557  (dissenting  opinion),  on  excuse  for  nonfulfillment 
of  entire  contract;  McLaughlin  v.  United  States,  37  Ct.  01.  150,  affirming  36 
Ct.  CI.  138),  holding  if  parties  in  contracting  make  no  provision  for  a  dis- 
pensation, the  rule  of  law  gives  none,  nor  can  equity  interpose;  Manitoba 
Farmers'  Mut.  Hail  Ins.  Co.  v.  Fisher,  14  Manitoba  L.  Rep.  157,  holding  that 
member  of  company  entitled  to  withdrawal  from  membership  upon  certain  con- 
ditions, including  surrender  of  policy,  cannot  exercise  such  right  without  sur- 
rendering policy  although  loss  of  it  has  rendered  it  impossible  to  perform  such 
condition. 
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—  Accident. 

Cited  in  Brumby  v.  Smith,  3  Ala.  123,  holding  althougli  performance  may  be 
prevented  by  inevitable  accident  a  pro  rata  compensation  cannot  be  recovered 
for  the  services  actually  performed;  Nieol  v.  Fitch,  115  ilich.  15,  G9  Am.  St. 
Rep.  542,  72  N.  W.  983,  holding  that  destruction  of  one  of  line  of  three  steam- 
boats will  not  relieve  owner  from  liability  under  contract  whereby  person  was 
to  be  paid  salary  and  expenses  to  act  as  agent  in  securing  freight  for  boats; 
Dexter  v.  Norton,  47  N.  Y,  62,  7  Am.  Rep.  415,  holding  that  where  contract  is 
made  for  sale  and  delivery  of  specified  article,  under  such  circumstances  that 
title  does  not  vest  in  vendee,  if  property  is  destroyed  by  accident,  vendor  is  not 
liable  for  non-delivery;  King  v.  Low,  3  Ont.  L.  Rep.  234,  holding  whore  contract 
was  to  do  an  entire  work  for  a  specific  sum  and  without  defendants'  fault  the 
building  was  destroyed  so  work  could  not  be  completed,  no  recovery  can  be  liad 
on  quantum  meruit. 

Cited  in  note  in  1  Eng.  Rul.  Cas.  350,  on  inevitable  accident  as  excuse  for 
nonperformance  of  express  contract. 

Distinguished  in  Cook  v.  McCabe,  53  Wis.  250,  40  Am.  Rep.  765,  10  N.  \V. 
507,  holding  where  contract  called  for  mason  work  on  building  by  one  having 
nothing  to  do  with  the  painting  or  carpenter  work,  and  building  was  destroyed 
before  completion,  the  loss  falls  on  owner. 

Disapproved  in  Wolfe  v.  Howes,  20  N.  Y.  197,  75  Am.  Dec.  388,  holding  though 
the  contract  be  entire  where  one  has  rendered  valuable  services  and  has  been 
disabled  by  sickness  from  completing  the  contract  he  is  entitled  to  recover  for 
services  rendered;  Haynes  v.  Second  Baptist  Church,  12  Mo.  App.  536,  holding 
where  fire  destroys  the  building,  one  under  contract  to  do  the  ornamental  wood 
work  may  recover  on  a  quantum  meruit  for  part  performed. 

—  Death. 

Cited  in  Givhan  v.  Dailey,  4  Ala.  336,  holding  where  there  was  a  contract 
to  act  as  overseer  for  a  year  for  a  fixed  amount  there  can  be  no  recovery  on 
a  quantum  meruit  though  death  terminated  the  contract;  Womrath's  Estate,  6 
Pa.  Co.  Ct.  262,  holding  that  contract  of  hiring  of  servant  is  terminated  by 
death  of  employer;  West's  Appeal,  3  Walk.  (Pa.)  395,  holding  that  death  is 
not  such  accident  as  to  be  grovmd  of  relief  in  equity  in  cases  of  express  contract : 
Womrath's  Estate,  19  Phila.  123,  46  Phila.  Leg.  Int.  6,  holding  that  death  of 
master  operates  as  dissolution  of  contract  for  personal  services  as  general  work 
man,  for  specified  term;  Parker  v.  Macomber,  17  R.  I.  674,  16  L.R.A.  85S.  24 
Atl.  464,  holding  that  death  of  woman  whose  services  are  contemplated  in 
contract  by  which  she  and  her  husband  agreed  to  board  and  care  for  her  aunt 
during  life,  make  such  substantial  failure  of  consideration  that  aunt  may  rescind 
contract;  Grant  v.  Johnson,  5  N.  S.  493,  on  effect  of  death  of  employer  on  a 
contract  for   hire. 

Cited  in  notes  in  16  L.R.A.  858,  on  recovery  for  services  on  contract  interrupted 
by  sickness  or  death;  21  L.R.A. (N.S.)  923,  925,  926,  on  termination  of  contract 
of  employment  by  death  of  party. 

Disapproved  in  Coe  v.  Smith,  4  Ind.  79,  58  Am.  Dec.  618,  holding  where  an 
attorney  engages  to  defend  a  cause  for  a  specific  sum  and  dies  the  admini^ 
trator  may  recover  on  a  quantum  meruit  from  the  client  amount  services  were 
reasonably  forth. 

—  Physical  disability. 

Cited  in  West  v.  OCallaghan,  15  Phila.  105,  3S  Phila.  Leg.  Int.  458,  holding 
that    agreement   to    pay   for    Services    of    plaintiif    although    he   might    be    pre- 
Notes  on  E.  R.  C— 45. 
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vented  from  performing  them  by  sickness,  will  not  be  construed  to  extend  to 
case  of  death. 

Cited  in  note  in  28  L.R.A.  (N.S.)  316,  on  right  of  servant  to  compensation  in 
case  of  incomplete  performance  of  contract  caused  by  physical  disability. 

Cited  in  Reinhard,  Ag.  26.5,  on  compensation  of  agent  in  case  of  his  death,  in- 
sanity, sickness,  etc.,  before  completion  of  service;  Keener,  Quasi-Contr.  244, 
on  right  of  plaintiff  in  default  under  contract  to  recover  where  full  performance 
was  prevented  by  sickness,  death  or  law;  1  Beach,  Contr.  28.5,  on  right  of  re- 
covery where  completion  of  contract  for  services  is  rendered  impossible  by  sick- 
ness or  death. 

—  Superior  force  or  act  of  God. 

Cited  in  Firrell  v.  Gage,  4  Allen,  245,  holding  there  can  be  no  recovery  imder 
an  entire  contract  to  deliver  a  cargo  of  ice  at  a  specified  place  for  a  fixed  amount 
though  armed  forces  prevented  the  delivery;  Stees  v.  Leonard,  20  Minn.  494, 
Gil.  448,  holding  that  if  man  bind  himself,  by  positive,  express  contract,  to  do 
act  in  itself  possible,  he  must  perform  his  engagement,  unless  prevented  by  act 
of  God,  law  or  other  party  to  contract;  Eisenhauer  v.  Ernst,  40  N.  S.  420; 
Beattie  v.  Johansen,  28  N.  B.  26, — to  the  point  that  under  written  agreement 
to  make  certain  voyage,  party  could  not  recover  where  ship  was  wrecked  before 
voyage  was  completed. 

—  Unforeseen  difficulties. 

Cited  in  Standard  Constr.  Co.  v.  Brantley  Granite  Co.  90  Miss.  16,  43  So. 
300;  McLaughlin  v.  United  States,  36  Ct.  CI.  138, — holding  that  equity  cannot 
interfere  to  excuse  performance  of  contract  because  of  existence  of  unforeseen 
difficulties;  Dermott  v.  Jones  (Ingle  v.  Jones)  2  Wall.  1,  17  L.  ed.  762;  United 
States  V.  Gleason,  175  U.  S.  588,  44  L.  ed.  284,  20  Sup.  Ct.  Rep.  228;  Smith 
V.  Hicks,  14  N.  M.  560,  19  L.R.A. (N.S.)  938,  98  Pac.  138,— holding  that  where 
parties  fix  terms  and  conditions  of  contract,  and  make  no  provision  as  to  un- 
foreseen difficulties,  law  can  make  none;  Hanthorn  v.  Quinn,  42  Or.  1,  69  Pac. 
817,  holding  that  mere  fact  that  work  was  more  expensive  than  any  one  antici- 
pated is  no  excuse  for  breach  of  contract  to  do  it. 

—  Abandoned  or  terminated   employment. 

Cited  in  Perry  v.  Hewlett,  5  Port.  (Ala.)  318,  holding  there  can  be  no  re- 
covery as  hire  of  a  slave,  under  an  entire  contract  where  owner  detained  the 
slave  from  the  hirer  part  of  the  time;  Trowick  v.  Trussell,  122  Ga.  320,  50  S.  E. 
86,  holding  that  where  employee  hired  for  a  year  left  after  ten  months 
with  consent  of  employer's  wife,  upon  the  employer  becoming  sick  and  unable 
to  carry  on  his  business  could  recover  for  the  time  he  worked;  Jennings  v. 
Camp,  13  Johns.  94,  7  Am.  Dec.  367,  holding  there  can  be  no  recovery  for  part 
performance  where  party  voluntarily  abandons  the  employment;  Tussey  v. 
Owen,  139  N.  C.  457,  52  S.  E.  128 ;  Haslock  v.  Mayers,  26  N.  J.  L.  284,— holding 
that  wiiere  party  performs  part  of  entire  contract  and  without  excuse  refuses  to 
perform  rest,  he  cannot  recover  for  pai-t  performance;  Chamblee  v.  Baker,  95 
N.  C.  98,  holding  that  where  plaintiff  contracted  to  work  for  year  and  was  to 
be  paid  by  month,  but  stopped  work  before  year  expired,  he  could  recover  for 
time  he  did  work  at  contract  price;  Hunter  v.  Gibson,  3  Rich.  L.  161,  holding 
were  contract  was  entire,  to  serve  till  the  first  of  January,  there  can  be  no 
partial  comncnsation  where  service  is  left  or  there  is  a  dismissal  for  an  agreed 
cause;  Swift  v.  Williams,  2  Ind.  303;  McArthur  v.  Dewar,  3  Manitoba  L.  Rep. 
72;  Brown  v.  Kimball,  12  Vt.  617, — holding  there  cgin  be  no  recovery  where  laborer 
voluntarily   abandons   work   after    a    part   performance   of   an    entire   contract  j 
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Rogers  v.  Steele,  24  Vt.  513,  lioldiug  the  father  of  a  minor  cannot  recover  on 
quantum  meruit  where  minor  abandons  a  contract  providing  for  payment  of  a 
lump  sum  for  services  for  a  fixed  time;  Kjiox  v.  Munro,  13  Manitoba  L.  Eep. 
16,  liolding  that  under  agreement  to  work  for  one  year  for  $130,  no  recovery  could 
be  had  where  plaintiff  left  service  at  end  of  four  montlis  without  excuse;  Mc- 
Hugh  V.  Murray,  24  N.  B.  12;  M'Auley  v.  Geddes,  9  N.  B.  526;  Allan  v.  Peters, 
10  N.  S.  365, — holding  that  where,  by  refusal  of  defendant  to  perform  his  part 
of  contract,  plaintiff  is  prevented  from  completing  his  part,  he  may  sue  for 
quantum   meruit. 

Cited  in  Reinhard,  Ag.  267,  on  loss  of  compensation  by  agent  abandoning  un- 
dertaking without  just  cause. 

—  Abandonment  or  nonperformance  caused  by  defendant. 

Cited  in  United  States  v.  Jarvis,  2  Ware,  278,  Fed.  Cas.  No.  15,468,  to  the 
point  that  clerk  hired  for  year  may  recover  year's  salary  where  defendant  pre- 
vents complete  performance  of  contract;  P.ettigrew  v.  Bisliop,  3  Ala.  440,  hold- 
ing it  must  be  shown  either  that  plaintiff  performed  the  contract  on  his  part 
or  that  he  was  prevented  from  doing  so  by  the  act  of  tlie  opposite  party;  San 
Francisco  Bridge  Co.  v.  Dumbarton  Land  &  Improv.  Co.  119  Cal.  272,  51  Pac. 
335,  holding  where  failure  to  complete  the  contract  as  specified  was  due  to 
default  on  part  of  defendant  there  may  be  a  recovery  for  reasonable  worth  of 
the  work;  Stanton  v.  New  York  &  E.  R.  Co.  59  Conn.  272,  21  Am.  St.  Rep.  110. 
22  Atl.  300,  holding  that  in  cases  where  plaintiff  has  been  deprived  of  benefit  of 
contract  by  act  of  defendant,  he  is  entitled  to  recover  what  he  has  lost  by  de- 
fendant's acts;  Rogers  v.  Parliam,  8  Ga.  190,  holding  that  servant  wrongfully 
discharged,  may  sue  immediately  for  damages  for  breach  of  contract,  or  may 
after  time  of  service  expires  sue  on  contract  for  wages,  or  may  treat  contract 
as  rescinded,  and  sue  immediately  on  quantum  meruit;  .Jones  v.  Dtmton,  7  111. 
App.  580,  holding  that  employee  wrongfully  discliarged,  cannot  wait  till  ex- 
piration of  term  for  which  he  Avas  hired,  and  then  sue  for  wliole  wages  on  ground 
of  constructive  services,  but  can  only  sue  for  damage  for  breach  of  contract; 
Jacksonville  v.  Allen,  25  111.  App.  54,  on  right  to  recover  damages  in  consequence 
of  wrongful  discharge  of  servant,  and  not  wages  as  such;  Monarch  Cycle  Mfg. 
Co.  V.  Mueller,  83  111.  App.  359,  holding  that  doctrine  of  constructive  service 
to  support  action  for  wages  not  earned,  is  not  tenable;  Rodemer  v.  Condor,  9 
Gill,  288;  Kerstctter  v.  Raymond,  10  Ind.  199,— holding  that  if  plaintiff  has 
been  prevented  by  defendant  from  performing  special  contract,  he  may  in 
general  recover  compensation  for  work  actually  performed;  Mitchell  v.  Scott,  41 
Mich.  108,  1  N.  W.  968,  holding  that  action  will  lie  on  common  counts  for 
wages  fairly  earned  by  past  services  rendered  inider  express  agreement  of  which 
defendant  has  prevented  full  performance;  Gaar,  S.  &  Co.  v.  Fritz,  60  Minn.  34G, 
62  N.  W.  391,  to  the  point  that  where  defendant  refuses  to  perform  his  part  of 
contract,  plaintiff  may  rescind  special  contract  and  sue  on  implied  contract; 
Ream  v.  Watkins,  27  Mo.  516,  72  Am.  Dec.  283,  holding  that  it  was  error  to  rule 
that  measure  of  damages  in  contract  price  of  services,  where  employee,  wrong- 
fully discliarged  before  completion  of  his  term  of  services,  brings  action  licfore 
expiration  of  such  term  for  damages  for  breach  of  contract;  Booge  v.  Pacific 
R.  Co.  33  Mo.  212,  82  Am.  Dee  160,  holding  that  recovery  by  wrongfully  dis- 
charged servant  before  exjuration  of  period  for  wliich  he  was  liired  will  be  bar 
to  subsequent  action  upon  same  contract;  Lindner  v.  Cape  Brewery  &  Ice 
Co.  131  Mo.  App.  680,  111  S.  W.  600,  holding  that  where  employee's  contract 
provides  for  periodical  instalments  of  wages,  and  he  is  discharged  for  cause,  he 
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may  recover  salary  due  at  time  of  discharge;  Colburn  v.  Woodwortli,  31  Barb. 
38],  holding  that  servant  wrongfully  discharged  may  sue  immediately  for  dam- 
ages for  breach;  Marsh  v.  Blackman,  50  Barb.  329,  holding  that  where  plaintiff 
and  defendant  entered  into  agreement,  by  which  former  agreed  to  support  infirm 
father  of  latter  during  natural  life,  and  defendant  agreed  to  pay  certain  sum  per 
week,  defendant  could  not  terminate  contract  by  notice;  Brinkley  v.  Swicegood, 
65  N.  C.  62G,  holding  that  person  hired  for  one  year,  who  is  Avrongfully  dis- 
charged may  treat  contract  as  rescinded,  and  recover  on  quantum  meruit;  Wood- 
ley  V.  Bond,  66  N.  C.  396,  holding  that  overseer  who  contracts  to  carry  on  farm 
for  owner  at  fixed  salary  for  year,  is  entitled  to  recover  value  of  services,  where 
he  quits  before  expiration  of  term,  because  employer  sells  plantation,  and  directs 
overseer  to  remain  with  grantee;  Smith  v.  Cashie  &  C.  R.  &  Lumber  Co.  142 
N.  C.  26,  5  L.R.A.(N.S.)  439,  54  S.  E.  788,  holding  that  servant  employed  for 
entire  term  at  wages  payable  in  instalments,  may  upon  wrongful  discharge, 
sue  at  each  period  of  payment  for  wages  then  due;  Allen  v.  Colliery  Engineers' 
Co.  196  Pa.  512,  46  Atl.  899,  holding  that  employee,  wrongfully  discharged,  may 
sue  for  salary  as  it  becomes  due,  or  may  sue  for  breach  of  contract  at  once; 
Festing  v.  Hunt,  6  Manitoba  L.  Rep.  381,  holding  that  where  agreement  was 
to  work  for  5  years  in  consideration  of  conveyance  of  240  acres  of  land,  in- 
timation by  defendant  that  he  would  only  convey  160  acres,  justified  plaintiflF 
in  suing  at  once  on  quantum  meruit;  Giles  v.  McEwan,  11  Manitoba  L.  Rep. 
150,  holding  that  upon  repudiation  of  verbal  contract  for  services  by  employer 
plaintiff  may  sue  on  quantum  meruit  and  verbal  agreement  may  be  given  in  evi- 
dence for  purpose  of  showing  amount  agreed  upon;  Womrath's  Estate,  23  W. 
N.  C.  434,  holding  that  one  hired  for  year  may  recover  where  notwithstanding 
that  he  was  notified  before  expiration  of  year  to  leave,  he  remained,  may  recover 
amount  agreed  upon  for  year's  service. 

Cited  in  note  in  17  E.  R.  C.  210,  on  non-recovery  of  imearned  salary  by  servant 
where  he  is  dismissed  for  wrongful  behavior. 

Distinguished  in  Mitchell  v.  Scott,  41  Mich.  108,  1  N.  W.  968,  holding  wages 
fairly  earned  may  be  recovered  on  the  common  counts  where  the  defendant  has 
prevented  full  performance  of  contract. 
—  Right  to  wages  of  seaman  dying  on  voyage. 

Cited  in  Natterstrom  v.  The  Hazard,  6  McLean,  413,  Fed.  Cas.  No.  10,055,  on 
right  of  heirs  of  seaman  dying  on  voyage  to  recover  his  wages;  Scott  v.  Green- 
wich, 1  Pet.  Adm.  155,  Fed.  Cas.  No.  12,531,  holding  in  case  of  death  of  sea- 
man during  return  vojage  the  administrator  cannot  claim  wages  for  the  entire 
voj'age  but  under  maritime  law  may  claim  wages  until  time  of  death;  Harden 
V.  Gordon,  2  Mason,  541,  Fed.  Cas.  No.  6,047,  holding  jurisdiction  exercised  by 
the  admiralty  in  cases,  where  wages  are  paid  by  the  run,  might  be  disputed 
upon  the  narrow  rule  of  the  common  law. 

Distinguished  in  Walton  v.  Neptune,  1  Pet.  Adm.  142,  Fed.  Cas.  No.  17,135, 
liolding  tiie  heirs  of  a  seaman,  dying  on  the  home  voyage,  are  entitled  to  claim 
the  full  wages;  The  Velona,  3  Ware,  139,  Fed.  Cas.  No.  16,912,  holding,  by 
the  maritime  law,  when  a  vessel  meets  with  a  disaster  and  is  unable  to  pro- 
ceed without  repairs  an  equitable  apportionment  is  admitted. 

Disapproved  in  Gray  v.  Murray,  3  Johns.  Ch.  167,  holding  where  party  is 
prevented  by  death  from  rendering  all  the  services  of  the  voyage  in  person  and 
substitutes  another  wlio  renders  the  services,  his  state  may  claim  the  full  com- 
pensation. 
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Full  performance  as  condition  precedent  to  recovery  on  contract. 

Cited  in  Jones  v.  United  States,  96  U.  S.  24,  24  L.  ed.  644,  holding  that  where 
an  act  is  to  be  performed  by  plaintiff  before  the  accruing  of  defendants'  lia- 
bility under  his  contract  plaintiff  must  prove  performance,  offer  to  perform, 
which  was  rejected,  or  readiness  to  fulfill  condition  until  defendant  discharged 
him  from  doing  it  or  prevented  execution  of  matter  which  such  act  required  him 
to  perform;  Cincinnati,  S.  &  C.  R.  Co.  v.  Bensley,  19  L.R.A.  796,  2  C.  C.  A. 
480,  6  U.  S.  App.  115,  51  Fed.  738,  holding  that  breach  of  contract  by  which 
defendant  subscribed  to  fund  for  erection  of  board  of  trade  building  near  his 
property,  takes  place  where  plaintiff  failed  to  build  within  specified  time;  Wagner 
V.  Edison  Electric  Illuminatng  Co.  177  Mo.  44,  75  S.  W.  966;  Coe  v.  Bradley,  Fed. 
Cas.  No.  2,941;  Bangs  v.  Lowber,  2  Cliff.  157,  Fed.  Cas.  No.  840,— holding  that 
unless  nonperformance,  alleged  in  breach  of  contract,  goes  to  whole  root  and 
consideration  of  it,  covenant  broken  is  not  to  be  considered  as  condition  precedent, 
but  as  distinct  covenant  for  breach  of  which  party  may  be  compensated  in  dam- 
ages; Crane  Co.  v.  Columbus  Constr.  Co.  20  C.  C.  A.  233,  46  U.  S.  App.  52, 
73  Fed.  984,  holding  that  vendee  under  contract  of  sale  which  is  executory  and 
entire  cannot  repudiate  it  in  respect  to  part  of  goods,  and  at  same  time  enforce 
it  in  respect  to  remainder;  Dermott  v.  Jones,  23  How.  220,  16  L.  ed.  442,  hold- 
ing that  Mhere  something  has  been  done  under  special  contract,  but  not  in  strict 
accordance  with  it,  party  cannot  recover  remuneration  stipulated  for  in  contract : 
Rourke  v.  McLoughlin,  38  Cal.  196,  holding  that  where  money  is  to  be  paid 
in  instalments  on  a  land  contract,  deed  to  be  given  upon  payment  of  price,  the 
promises  to  pay  are  independent  and  performance  by  the  vendor  is  not  a  condi- 
tion precedent  to  an  action  for  the  first  instalment;  Hill  v.  Grisgby,  35  Cal.  656: 
Raudahaugh  v.  Hart,  61  Ohio  St.  73,  76  Am.  St.  Rep.  361,  55  N.  E.  234,— hold- 
ing that  when  vendor  has  agreed  to  convey  interest  in  land  upon  payment  of 
given  sum, — deal  to  be  closed  on  certain  day,  neither  party  can  maintain  action 
without  averring  performance  or  offer  to  perform;  Ernst  v.  Cummings,  55  Cal. 
179,  holding  that  where  mutual  promises  go  to  whole  consideration  on  both 
sides,  they  are  dependent,  and  their  performance  condition  precedent  to  action ; 
Clark  V.  Terry,  25  Conn.  395,  holding  that  the  performance  of  a  contract  of 
service  is  a  condition  precedent  of  the  right  of  recovery  for  labor  performed 
where  employee  abandons  contract;  Bayard  v.  McLane,  3  Harr.  (Del.)  139, 
holding  that  where  mutual  promises  go  to  consideration  on  both  sides,  they  are 
mutual  conditions,  and  conditions  precedent;  Hall  v.  Hardaker,  61  Fla.  267,  55  So 
977,  holding  that  one  cannot  break  and  sue  upon  contract;  Solary  v.  Stultz,  22 
Fla.  263,  holding  that  if  a  day  be  appointed  for  the  payment  of  money,  and 
the  day  is  to  happen  or  may  happen  before  the  act  which  is  the  consideration 
therefor  is  performed,  an  action  is  maintainable  before  performance,  as  tlie  per 
formance  is  not  a  condition  precedent;  Savannah  &  C.  R.  Co.  v.  Callahan,  56 
Ga.  331,  holding  that  action,  in  statutory  form,  whore  only  defense  is  that  work 
was  not  finished  in  time,  compensation  for  work  done  may  be  given,  even  though 
contract  has  not  been  performed  strictly  in  accordance  with  its  terms;  Hill 
V.  Balkcom,  79  Ga.  444,  5  S.  E.  200,  holding  that  where  contract  is  entire, 
performance  by  party  undertaking  work,  is  condition  precedent  to  recovery 
upon  contract;  Main  v.  Simmons,  2  Ga.  App.  821,  59  8.  E.  85;  VVatkins  v. 
Hodges,  6  Harr.  &  J.  38;  Miller  v.  Goddard,  34  Me.  102,  56  Am.  Dec.  638,— 
holding  performance  is  a  condition  preeedent  to  recovery  of  compensation  where 
the  contract  is  entire;  Forbes  v.  Pausinsky,  14  111.  App.  17,  holding  that  wliere 
subject  of  sale  was  not  in  existence  at  time  of  contract,  engagement  that  it  shall. 
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when  existing,  possess  certain  qualities,  is  condition  precedent  to  any  obligation 
upon  vendee  under  contract;  Dunn  v.  Moore,  16  111.  151,  holding  that  where  day 
whicli  follows  performance  of  consideration  is  named  for  payment  of  money, 
action  will  not  lie  for  the  money  before  performance;  Stein  v.  Metzger,  18 
111.  App.  251,  holding  that  purchaser  is  liable  only  upon  quantum  valebant 
for  goods  received  after  time  agreed  upon  for  their  delivery;  American  Pub. 
House  v.  Wilson,  63  111.  App.  413,  holding  a  substantial  performance  of  an  entire 
contract  must  be  shown  before  there  can  be  any  recovery  upon  it;  Ilicks  v. 
Yates,  5  Ind.  115,  holding  that  a  servant  dismissed  wrongfully  before  expiration 
of  term  can  only  recover  for  value  of  services  actually  rendered;  McClung  v. 
Lyster,  3  G.  Greene,  182,  holding  that  in  compromise  by  which  creditor  agrees 
to  take  in  satisfaction  less  than  amount  due  if  other  party  fails  to  comply 
with  terms,  creditor  is  entitled  to  full  amount  of  his  claim;  Standard  Constr. 
Co.  V.  Brantley  Granite  Co.  90  Miss.  16,  43  So.  300,  holding  where  parties 
agree  to  tise  materials  in  construction  of  a  building  acceptable  to  the  architect 
they  must  perform  that  part  of  their  contract  where  architect  exercises  an 
honest  judgment;  Consolidated  Coal  Co.  v.  Shannon,  34  Md.  144,  holding  that 
plaintiff  could  only  recover  under  special  contract,  freight  charges  as  damages 
on  special  count,  alleging  performance  and  readiness  to  perform  on  his  part 
and  refusal  or  prevention  on  part  of  defendant;  Hosmer  v.  Wilson,  7  Mich.  204, 
74  Am.  Dec.  716,  holding  that  upon  countermand  of  order  to  manufacture  article 
party  injured  may  sue  as  upon  refusal  to  take  article  for  damages;  Foley  v. 
Dwyer,  122  Mich.  587,  81  N.  W.  569,  to  the  point  that  where  day  is  appointed 
for  payment  of  money,  and  day  may  happen  before  thing  which  in  consideration 
for  money  is  performed,  action  may  be  brought  for  money  before  performance; 
Wallace  v.  Antrim  Shovel  Co.  44  N.  H.  521,  holding  that  where  stipulation 
which  plaintiff  fails  to  perform  is  but  part  of  consideration  for  defendant's 
agreement,  and  is  of  such  nature  that  it  may  be  compensated  in  damages,  it  will 
be  regarded  as  independent,  and  not  condition  precedent;  Marshall  v.  Ilann,  17 
N.  J.  L.  425,  holding  that  in  assumpsit  for  work  and  labor,  it  is  competent  to 
show  that  services  have  not  been  performed  in  manner  agreed  upon ;  Evans  v. 
Harris,  19  Barb.  416;  Van  Campen  v.  Knight,  63  Barb.  205;  New  Orleans  v. 
Texas  &  P.  R.  Co.  171  U.  S.  312,  43  L.  ed.  178,  18  Sup.  Ct.  Rep.  875,— to  the 
point  that  where  stipulation  in  contract  is  condition  precedent  it  must  be  complied 
with  by  party  upon  whom  it  is  imposed,  before  such  party  can  enforce  contract; 
Farley  v.  Browning,  15  Abb.  N.  C.  301,  holding  that  where  one  sues  without 
setting  up  special  contract  for  services  admission  in  answer  that  he  had  performed 
services,  but  denying  value,  does  not  excuse  him,  from  proving  that  he  had  done 
all  work  required  by  contract;  Farley  v.  Browning,  13  Daly,  85,  holding  that  where 
party  who  has  performed  work  and  furnished  material  under  special  contract 
must,  in  order  to  recover,  prove  performance  of  special  contract;  Winstead  v.  Eeid, 
44  N.  C.  (Busbee,  L.)  70,  57  Am.  Dec.  571,  holding  where  there  is  no  averment  of 
performance,  or  a  readiness  to  do  so,  there  can  be  no  recovery  on  the  special  con- 
tract or  on  quantum  meruit;  Gove  v.  Island  City  Mercantile  &  Mill.  Co.  19  Or. 
363,  24  Pac.  521,  holding  that  recovery  may  be  had  for  services  performed,  al- 
though not  in  entire  accordance  with  special  contract,  less  damages  caused  by  such 
failure  to  comply  with  contract;  Richardson  v.  Young,  38  Pa.  169,  holding  that 
entire  contract  must  be  fully  performed,  and  cannot  be  apportioned,  although  new 
contract  may  be  implied  from  acceptance  of  performance  different  from  that  for 
which  contract  provided';  Kille  v.  Reading  Iron  Works,  47  Phila.  Leg.  Int.  464,  on 
the  point  that  an  action  does  not  lie  for  nonperformance  of  a  contract  where 
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otlier  party  has  not  performed  his  part  of  contract  which  is  a  condition  precedent; 
Kille  V.  Reading  Iron  Works,  141  Pa.  440,  21  Atl.  666,  on  necessity  of  vendor  in 
land  contract  tendering  deed  before  commencement  of  action  for  purchase  price; 
Jones  V.  Dunn,  3  Watts  &  S.  109,  on  right  to  recover  anything  before  coin^jletion 
of  an  indivisible  contract;  Watkins  v.  Hodges,  6  Harr.  &  J.  38,  holding  that 
where  agreement  forms  entire  contract,  plaintiff,  in  order  to  recover  thereon, 
must  prove  performance,  or  tender  to  perform  everything  required  by  it:  Braswell 
V.  Pope,  82  N.  C.  57,  holding  that  when  tliere  are  mutual  dependent  stipulations 
to  be  performed  imder  contract,  neither  party  can  maintain  action  without 
averring  performance  or  offer  to  perform;  Kettle  v.  Harvey,  21  Vt.  301,  holding 
that  where  one  contracts  to  perform  work  for  a  specified  sum,  payable  upon  com- 
pletion, the  performance  of  the  work  is  a  condition  precedent  to  payments,  and 
there  can  be  no  pro  rata  recovery  where  contra.ctor  voluntarily  abandons  contract 
without  fault  of  other  party;  St.  Albans  S.  B.  Co.  v.  Wilkins,  8  Vt.  M,  holding 
where  the  contract  for  services  is  entire,  full  performance  is  a  condition  prece- 
dent to  any  claim  for  compensation. 

Cited  in  Benjamin,  Sales,  5th  ed.  501,  on  necessity  of  performance  of  contract 
as  condition  precedent  to  maintenance  of  action  for  breach  of  contract  of  sale; 
Benjamin  Sales,  5th  ed.  559,  on  conditions  and  warranties  in  sales  of  goods; 
Benjamin,  Sales,  5th  ed.  748,  on  seller  Avhere  he  has  tendered  delivery  not  being 
required  to  do  more  than  be  ready  to  deliver  on  payment  of  purchase  price  in 
absence  of  special  agreement;  Tiffany,  Ag.  453,  on  agent's  right  to  remuneration 
except  on  full  performance  being  excluded  by  express  terms  of  contract;  Benjamin, 
Sales,  5th  ed.  565,  on  necessity  of  complying  with  condition  precedent  Ijcforc  per- 
formance can  be  required  of  another,  although  part}'  is  unable  or  refuses  to  per- 
form contract;  Hollingswortli,  Contr.  518,  on  necessitj'  for  performance  by  part>' 
seeking  to  recover  for  nonperformance  of  other  in  case  of  concurrent  conditions. 
—  Rights  under  contracts  impossible  of  performance. 

Cited  in  Manitoba  Farmers'  Hail  Ins.  Co.  v.  Fisher,  14  Manitoba  L.  Rep.  157. 
iiolding  the  happening  of  circumstances  rendering  performance  of  a  condition 
impossible  gives  the  defaulting  party  no  right  to  execution  of  the  agreement. 

Cited  in  Hollingsworth,  Contr.  48:!,  on  discharge  of  contract  by  impossibility 
created  by  act  of  one  of  the  parties. 
Right  to  sue  at  once  upon  prospective  refusal  to  comply  with  contract. 

Cited  in  Roehm  v.  Horst,  178  U.  S.  1,  44  L.  ed.  953,  20  Sup.  Ct.  Rep.  780. 
holding  that  there  may  be  an  anticipatory  breacli  of  an  executory  contract  by 
an  absolute  refusal  to  perform  it  which  will  warrant  immediate  action;  Mcon- 
v.  Security  Trust  &  L.  Ins.  Co.  93  C.  C.  A.  052,  108  Fed.  400.  holding  that 
where  party  to  mutually  executory  agreement  gives  notice  that  he  will  not  fulfil 
it,  other  party  may  sue  for  damages  before  time  of  performance  arrives. 

Cited   in   Benjamin,   Sales,   5th   ed.   569,   on   prospective   refusal   by   promisor 
amounting    to    an    immediate    breach    of    which    promisee    can    take    immediate 
advantage;   2  Mechem,  Sales,  936,  on  anticipatory  breach  of  executory  contract 
by  absolute  refusal  to  perform  it. 
What  constitutes  complete  performance  of  contract  of   sale  of  chattels. 

Cited  in  Demoss  v.  Noble,  6  Iowa,  530,  on  sufficiency  of  evidence  to  show  com- 
pletion of  contract  to  build  house  in  accordance  with  contract;  Morse  v.  Moore, 
83  Me.  473,  13  L.R.A.  224,  23  Am.  St.  Rep.  783,  22  Atl.  302,  holding  that  accept- 
ance of  mercliandise  under  executory  contract  of  sale,  warranting  quality,  in 
not  conclusive  evidence  of  complete  performance  by  vendor  nor  of  waiver. 
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Recovery  on  ini3)Iie(l  eontract  wliere  contract  al)andoRed  by  both  parties. 

Cited  in  Kobson   v.   Bohn,   22  Minn.   410,   holding  that   where  contract   is  not 
performed   by   oitlier   party,   and   abandoned   by   both   parties,    recovery   must   be 
Iiad,  if  at  all,  upon  implied  contract  for  goods  received  under  contract. 
Existence  of  an  express  contract  as  negation  of  an  implied  one. 

Cited  in  Hawkins  v.  United  States,  96  U.  S.  689,  24  L.  ed.  607,  holding  implied 
promises  exist  only  where  there  is  no  express  promise  between  the  parties; 
Jackson  v.  Jones,  22  Ark.  158;  Walker  v.  Brown,  28  111.  378,  81  Am.  Dec. 
287;  Morrison  v.  Jones,  6  111.  App.  89;  Wolf  v.  Booker,  97  111.  App.  139; 
Nicholson  v.  Munigle,  6  Allen,  215;  Galloway  v.  Holmes,  1  Dougl.  (Mich.)  330; 
Pendergast  v.  Meserve,  22  N.  H.  109,  53  Am.  Dec.  234;  Pittsburgh  &  C.  R.  Co. 
V.  Stewart,  41  Pa.  54;  Shaw  v.  Lewiston  &  K.  Turnp.  Co.  2  Penr.  &  W.  454; 
Green  v.  Dyersburg,  2  Flipp.  477,  Fed.  Cas.  No.  5,756;  Flinn  v.  Bagley,  7  Fed. 
785, — holding  where  there  is  an  express  contract  the  laws  will  not  permit  one 
to  be  implied;  Rapelye  v.  Bailey,  3  Conn.  438,  8  Am.  Dec.  199,  holding  where 
there  is  an  express  contract  it  extinguishes  the  implied  one;  Fulton  County  v. 
Gibson,  158  Ind.  471,  63  N.  E.  982,  holding  that  fact  that  there  exists 
written  obligation,  measuring  rights  of  parties,  does  not  necessarily  prevent 
maintenance  of  action  on  implied  promise;  Voorhees  v.  Combs,  33  N.  J.  L.  494, 
holding  there  must  be  a  rescission  of  the  express  contract,  before  the  parties 
will  be  remitted  to  the  contract  the  law  implies;  Haslack  v.  Mayers,  26  N.  J. 
L.  284,  holding  an  assumpsit  to  pay  in  money  for  stock  could  not  be  implied 
in  the  face  of  existing  contract  otherwise;  Stoll  v.  Ryan,  3  Brev.  238,  1  1  read- 
way.  Const.  96,  holding  the  law  will  not  imply  an  agreement  where  the  parties 
have  expressly  stipulated. 

Distinguished  in  Sandberg  v.  Victor  Gold  &  Silver  Min.   Co.  24  Utah,   1,   66 
Pac.   360,  holding  conditions,   not   expressed  may   be   implied   from   the   express 
terms  of  an  express  contract. 
Right  to  recover  on  quantum  meruit. 

Cited  in  Shaflfner  v.  Killian,  7  111.  App.  620,  holding  that  where  one  party 
to  contract  refuses  to  perform  his  part,  other  party  may  sue  at  once  on  quantum 
meruit;  Brown  v.  Woodbury,  183  Mass.  279,  67  N.  E.  327;  Forbes  v.  Appleyard, 
181  Mass.  354,  63  N.  E.  894, — to  the  point  that  plaintiff  may  recover  on  quantum 
meruit  where  defendant  has  broken  special  contract;  liarris  v.  Separks,  71  N. 
C.  372,  holding  that  where  a  minor  is  wrongfully  dismissed  by  his  employer  before 
expiration  of  term  for  services,  the  father  may  treat  contract  as  rescinded  and 
at  once  sue  on  quantum  meruit  frauds  actually  performed;  Todd  v.  Huntington, 
13  Or.  9,  4  Pac.  295,  holding  that  in  action  upon  contract  for  labor  and  materials 
furnished  at  agreed  price,  where  complaint  also  contains  allegation  of  quantum 
meruit,  recovery  of  reasonable  value  of  services  may  be  had  not  exceeding 
contract  price;  Wallberg  v.  Rex,  13  Can.  Exch.  246,  to  the  point  that  "quantum 
meruit"  is  reasonable  amount  to  be  paid  for  services  rendered  for  work  done, 
when  price  therefor  is  not  fixed  by  contract. 

Cited  in  note  in  30  L.R.A.  52,  60,  on  right  to  recover  on  quantum  meruit  for 
services  rendered  where  other  party  refuses  to  perform. 
General    assumpsit    on    special    contract. 

Cited  in  Dawes  v.  Peebles  Sons,  6  Fed.  856,  holding  that  where  goods  are 
sold  under  special  contract,  which  has  not  been  fully  complied  with  by  plaintiff, 
he  must  sue  upon  contract;  Dermott  v.  Jones,  23  How.  220,  16  L.  ed.  442, 
holding  where  special  contract  is  unperformed  indebitatus  assumpsit  will  not 
lie  to  recover  a  compensation  for  what  has  been  done  until  the  whole  shall  be 
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completed;  Krouse  v.  Deblois,  1  Cranch,  C.  C.  138,  Fed.  Cas.  No.  7,937,  holding- 
if  a  special  agreement  is  proved  there  can  be  no  recovery  upon  a  general  indebi- 
tatus assumpsit;  Connelly  v.  Devoe,  37  Conn.  570,  to  the  point  that  where 
defendant  prevented  plaintiff  from  performing  contract,  latter  might  resort  to 
indebitatus  assumpsit  for  work  performed  under  contract;  Potomac  Laundry  Co. 
V.  Miller,  26  App.  D.  C.  230,  33  Wash.  L.  Rep.  773,  holding  that  general  assump- 
sit rests  only  upon  legal  liability  springing  out  of  consideration  received  and 
not  upon  a  special  agreement  or  promise;  Dobbins  v.  Pyrolusite  Manganese 
Co.  75  Ga.  450,  holding  that  indebitatus  assumpsit  will  lie  to  recover  money, 
where  plaintiff  performed  contract,  and  nothing  remains,  to  be  done  on  part  of 
defendant  but  to  make  money  payment;  Hancock  v.  Ross,  18  Ga.  3G4,  holding 
that  where  terms  of  special  agreement  have  been  performed  on  one  sfde,  and 
nothing  is  to  be  done  on  other  but  to  make  money  payment,  such  payment  ma\- 
be  enforced  by  indebitatus  assumpsit;  Blue  v.  Ford,  12  Ga.  45,  holding  tliai 
there  could  be  no  recovery  on  account  where  there  was  a  special  contract: 
Tumlin  v.  Bass  Furnace  Co.  93  Ga.  504,  20  S.  E.  44,  to  the  point  that  a  special 
agreement  may  be  taken  as  evidence  of  value,  where  such  agreement  has  been 
fully  performed  on  one  side,  and  nothing  is  to  be  done  on  other  except  to  make 
payment  of  money;  Baldwin  v.  Lessner,  8  Ga.  71,  holding  indebitatus  assumpsit 
will  not  lie  where  there  is  a  subsisting  unexecuted  agreement;  Higliway  Comrs. 
V.  Bloomington,  253  111.  164,  97  N.  E.  280,  Ann.  Cas.  1913A,  471,  to  the  point 
that  'special  assumpsit"  was  at  common  law,  brought  upon  express  contract  or 
promise,  while  "general  assumpsit"  was  brought  upon  implied  contract;  Jackson 
V.  Creek,  47  Ind.  App.  541,  04  N.  E.  416,  holding  that  general  assumpsit  does 
not  lie  when  there  is  special  contract,  except  where  contract  is  executed,  and 
where  special  contract  has  been  altered  by  mutual  consent;  Appleman  v.  Micliael. 
43  Md.  209,  holding  that  measure  of  damages,  in  assumpsit  will  be  rate  of  com- 
pensation fixed  by  special  contract,  where  plaintiff  has  fully  performed  contract 
and  time  of  payment  on  other  side  has  jmssed;  Hildreth  v.  Martin,  3  Allen,  371. 
to  the  point  that  where  one  party  has  fully  executed  special  contract,  and  time 
of  payment  is  passed,  general  assumpsit  may  be  maintained;  Brown  v.  Morris, 
83  N.  C.  251,  3  Mor.  Min.  Rep.  177,  holding  that  when  there  is  special  contract, 
whole  of  which  has  been  executed  on  part  of  plaintiff,  and  time  of  plaintiff  is 
passed,  general  assumpsit  may  be  maintained  for  compensation  at  contract  rate; 
Allen  V.  Douglass,  2  Brev.  93,  on  recovery  in  indebitatus  assumpsit  on  failure 
to  prove  special  agreement;  Ilersey  v.  Nortliern  Assur.  Co.  75  Vt.  441,  5G  Atl. 
95,  holding  that,  at  common  law,  general  count  in  assumpsit  which  discloses 
express  promise  as  indispensable  basis  of  recovery,  is  demurrable;  Robinson  v. 
Welty,  40  W.  Va.  385,  22  S.  E.  73;  Houston  v.  McXeer,  40  W.  Va.  365,  22  S.  E. 
80, — liolding  that  general  indebitatus  assumpsit  does  not  lie  for  breach  of 
express  contract  of  warranty. 

Cited  in  Benjamin,  Sales,  5th  ed.  815,  on  action  of  indehitntus  assumpsit 
or  quantum  meruit  not  lying  on  a  special  agreement  remaining  open. 

Aocertance  by  conduct. 

Cited  in  Demoss  v.  Noble,  6  Iowa,  530,  on  conduct  tending  to  show  acceptance. 

Merger  of  contracts. 

Cited  in  Gorton  v.  Brown,  27  Til.  489,  81  Am.  Doc.  2t5.  holding  wliere  a 
party  has  taken  a  higher  security,  his  suit  must  be  brought  on  that  security;  New 
Jersey  Foundry  &  Mach.  Co.  v.  United  States,  44  Ct.  CI.  178.  hohr.n','  tba! 
whatever  may  be  said  or  done  by  parties  prior  to  cxwution  of  written  contract 
must  be  treated  as  merged  in  it. 
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I5ffect  of  general  custom  on  subject-matter  of  contract. 

Cited  in  Renner  v.  ]3ank  of  Columbia,  9  Wheat.  581,  6  L.  ed.  100,  holding 
whenever  the  custom  is  shown  to  e>;ist,  it  is  considered  as  regulating  and  con- 
trolling of  the  contract;  United  States  v.  Arredondo,  6  Pet.  691,  8  L.  ed.  547, 
holding  a  general  custom  is  a  general  law,  and  forms  the  law  of  a  contract 
on  the  subject-matter  though  at  variance  with  terms  of  contract;  Sampson  v. 
Gazzam,  6  Port.  (Ala.)  123,  30  Am.  Dec.  578,  liolding  where  a  usage  is  proved 
to  exist,  if  it  be  general,  all  persons  engaging  in  the  particular  trade  to  which 
it  applies,  are  presumed  to  contract  with  reference  to  it;  Waring  v.  Grady, 
49  Ala.  465,  20  Am.  Rep.  286,  holding  an  existing  legal  usage  may  be  shown  in 
connection  with  a  partnership  contract  to  establish  the  intentions  of  the  parties 
in  entering  into  it;  Allegre  v.  Maryland  Ins.  Co.  6  Harr.  &  J.  408,  14  Am.  Dec. 
289,  holding  the  terms  of  an  insurance  policy  may  be  explained  by  any  other 
commercial  usage  as  well  as  by  usages  of  trade;  Piank  of  Columbia  v.  Fitzhugh, 
1  Harr.  &  G.  239,  holding  a  message  of  universal  prevalence  enters  into  contracts 
and  becomes  a  part  of  them  and  must  be  regarded  in  their  interpretation;  Pat- 
terson v.  Crowther,  70  Md.  124,  16  Atl.  531,  holding  usage  admissible  to  interpret 
a  contract  but  not  to  contradict  its  terms;  Barry  v.  Morse,  3  N.  H.  132,  holding 
usage  and  custom  admissible  for  purpose  of  explaining  and  defining  terms  of 
mercantile  contract;  Swamscott  Mach.  Co.  v.  Partridge,  25  N.  H.  369,  holding 
proof  of  usage  admissible  where  language  used  is  equivocal,  or  susceptible  of 
more  than  one  construction;  Hayes  v.  Waldron,  44  N.  H.  580,  84  Am.  Dec.  105, 
on  usage  of  trade  as  aid  in  construction  of  contracts;  Beals  v.  Terry,  2  Sandf. 
127,  holding  in  absence  of  exjiress  stipulations  proof  of  usage  is  admitted,  either 
to  interpret  meaning  of  language  used,  or  to  ascertain  the  nature  and  extent 
of  the  contract;  Morris  v.  Edwards,  1  Ohio,  189  (dissenting  opinion),  on  usage 
as  authority  in  interpretation  of  contracts. 

Disappproved  in  Barlow  v.  Lambert,  28  Ala.  704,  65  Am.  Dec.  137,  holding 
evidence  of  custom  is  not  admissible  where  terms  of  contract  are  plain  and 
unambiguous  and  would  tend  to  contravene  a  positive  legal  requirement. 

Entire  and  serviceable  contracts. 

Cited  in  Talbot  v.  Selby,  1  Cranch,  C.  C.  181,  Fed.  Cas.  No.  13,729,  holding 
where  a  special  contract  of  sale  of  four  yoke  of  oxen  at  a  certain  price  for 
each  yoke  is  shown,  a  recovery  in  general  indebitatus  assumpsit  of  a  lump  su"m 
does  not  lie;  Stokes  v.  Baars,  18  Fla.  656,  holding  that  an  agreement  to  deliver 
a  certain  number  of  pieces  of  timber,  water  permitting,  by  a  certain  day,  all 
deliverable  not  later  tlian  a  certain  date,  payment  to  be  made  in  each  on 
handling  specifications,  is  an  entire  contract;  Dibol  v.  IMinott,  9  Iowa,  403, 
holding  tliat  contract  to  paint  ten  houses  for  sum  of  $70.00  each,  is  severable 
contract  and  action  may  be  brought  upon  performance  of  services  as  to  each 
house;  Maryland  Fertilizing  &  Mfg.  Co.  v.  Lorentz,  44  Md.  218,  on  distinction 
between  dependent  and  independent  contracts  as  covenants;  Wolf  v.  Welton, 
30  Pa.  202,  holding  that  contract  by  surety  that  continuing  partner,  on  dissolu- 
tion, should  pay  all  debts  of  firm,  and  save  harmless  retiring  partner,  is  severable 
one,  upon  which  separate  actions  may  be  wrought  on  every  breach  of  agreement; 
Bream  v.  Marsh,  4  Leigh,  21,  holding  that  where  subject  is  divisible,  and  failure 
as  to  part  can  be  accurately  compensated  by  apportionment,  such  apportionment 
should  be  made;  Manitoba  Electric  Light  &  P.  Co.  v.  Winnipeg,  2  Manitoba 
L.  Rep.  177,  holding  that  whether  covenants  are  dependent,  or  independent,  ia 
determined  by  intention  of  parties;   Baxter  v.   Nurse,   1  U.   C.   Q.  B.  O.  S.   120, 
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holding  it  a  question  of  fact  for  jury  whether  a  contract  for  a  year  existed  in 
the  absence  of  a  legal  presumption  that  a  contract  for  a  year  was  intended. 

Cited  in  1  Beach,  Contr.  890,  as  to  whether  a  contract  is  several  or  joint. 
Earnings  of  freight  as  affecting  recovery  of  wages  of  seamen. 

Cited  in  Worth  v.  Mumford,   1   Hilt.  1,  holding  tlie  right  to   wages  does  not 
•^row  out  of  or  depend  upon  the  earnings  of  freight. 
Effect  on  negotiability  of  a  conditional  promise  to  pay. 

Cited  in   Fletcher  v.   Thompson,   55   X.   H.   308,   holding  a  note  payable   upon 
condition  that  payee  is  permitted  to  occupy  the  premisos,   is  not  a  negotiable 
instrument. 
Right  of  one  violating  contract  to  maintain  action  thereon. 

Cited  in  Murrell  v.  \\Tiiting,  32  Ala.  54,  holding  that  party  cannot  maintain 
action  on  executory  contract,  which  was  first  violated  by  liim,  and  which   was 
thereupon    abandoned   by    other    party. 
Construction   of  term    "full   wages." 

Cited  in  Sims  v.  Jackson,  1  Pot.  Adni.  157,  Fed.  Cas.  No.  12,890,  on  meaning  of 
the  term  "full  wages." 
Extent  of  liability  of  master  to  his  seamen. 

Cited  in  Ralston  v.  Barss,  1  X.  S.  75,  on  liability  of  master  for  medical  aid 
to  seamen. 
Policy  of  law  toward  waiver  of  forfeiture. 

Cited  in  Lester  v.  United  States,  1  Ct.  CI.  52,  holding  one  insisting  upon  a 
forfeiture  must  show  a  clear  right  to  demand   it,  and  oven  tlr-n   the  law  will 
seize  hold  of  slight  circumstances  to  show  the  right  was  waived. 
Rights  of  vendee  upon  breach  of  warranty. 

Cited  in  Wright  v.  Findley,  21  Ga.  59,  holding  that  wlion  the  vendor  of  a 
warranted  article,  whether  it  be  a  specific  chattel  or  not,  sues  for  the  price  or 
value  it  is  competent  for  the  purchaser,  in  all  cases,  to  prove  the  breach  of 
warranty  in  reduction  of  the  damages;  Babcock  v.  Trice,  18  111.  420,  08  Am. 
Dec.  560,  holding  that  the  purchaser  of  corn  under  a  special  contract  could 
receive  damaged  corn  and  retain  it,  relying  upon  an  implied  warranty;  NOrtii 
Bros.  V.  Mallory,  94  Md.  305,  51  Atl.  89,  holding  that  no  action  can  Ik-  inaiiitainod 
under  contract  to  install  engine  in  factory  that  would  develop  certain  liorse 
power,  where  engine  does  not  comply  with  agreomont:  Dougla.ss  .\xe  Mfg.  Co.  v. 
Gardner,  10  Cush.  88,  holding  that  vendee  of  property  sold  witli  warranty  may 
sue  for  damages  for  breach  of  warranty,  without  returning  property  although 
vendor  engages  that  article  may  be  returned;  Bouker  v.  IJandlos,  ."U  X.  J.  L.  3:5') : 
Wakeman  v.  Illingsworth,  40  X.  J.  L.  431,— holding  that  in  action  for  price  of 
goods  sold  under  special  contract  in  parol,  defendant  may  show  in  r(Mlu('tion 
of  damages  that  goods  sold  were  sold  under  warranty  and  did  not  conform  to 
such  warranty;  Cox  v.  Long,  69  X'^.  C.  7,  holding  that  if  person  agrees  to  puroliaso 
articles  to  be  delivered  by  certain  time,  and  wliich  are  to  be  of  cortain  qmility, 
and  after  payment  for  same,  he  finds  out  they  aro  inferior  qiialil y.  li<-  nuiy  sustain 
action  to  recover  damages  on  accoimt  of  inferior  (piality  altliough  he  retains 
and  uses  them;  Fisk  v.  Tank,  12  Wis.  276,  78  Am.  Dec.  737,  to  the  point 
that  vondoe  may,  in  case  warranty  be  not  complied  with,  refuse  to  receive  article, 
and  if  he  has  paid  for  same,  may  sue  for  recovery  of  i)rice  jiaid;  Lewis  v.  Barre. 
14  Manitoba  L.  Rep.  32,  holding  that  agreement  as  to  quality  in  contract  for 
sale  of  latter  was  condition  of  contract. 
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Cited  in  note  in  29  L.  ed.  U.  S.  394,  396,  on  vendee's  remedy  for  breach  of 
warranty. 

Cited  in  Benjamin,  Sales,  5th  ed.  998,  on  buyer's  duty  to  accept  goods  which 
are  not  equal  to  those  required  by  the  contract;  Benjamin,  Sales,  5th  ed.  997, 
on  buyer's  right  to  reject  goods  for  breacli  of  warranty  of  quality  where  property 
has  passed. 

Refusal  authorizing  a  rescission  of  contract. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Moore,  170  Ind.  328,  82  N.  E.  52, 
holding  that  breach  of  contract  authorizing  rescission,  must  be  unqualified,  and 
must  be  acted  upon  by  party  entitled  to  rescind. 

Xon-Avaiver  of  right  of  recovery  for  damages  on  special  contract  by  ac- 
ceptance of  property. 

Cited  in  Stewart  v.  Fulton,  31  Mo.  59,  holding  that  where  contractor  builds 
house  on  lot  for  owner  thereof  latter  is  not  debarred  of  action  against  former 
to   recover   damages   for   noncompliance   with   contract   on   ground   that   he   had 
accepted  such  house  from  contractor. 
Kinds  of  covenants. 

Cited  in  1  Beach,  Contr.  113,  on  different  kinds  of  covenants. 

6  E.  R.  C.  634,  PLANCHE  v.  COLBURN,  8  Bing.  14,  5  Car.  &  P.  58,  1  L.  J.  C. 

P.  N.  S.  7,  1  Moore  &  S.  51. 
Conduct  amounting  to  abandonment  or  constructive  consent  to  rescission 

of  contract. 

Cited  in  Ex  parte  Pollard,  2  Low.  Dec.  411,  Fed.  Cas.  No.  11,252,  holding  the 
filing  of  a  petition  in  bankruptcy  amounted  to  a  rescission  of  a  contract  with  an 
employee;  Chamber  of  Commerce  v.  Sollitt,  43  111.  519,  holding  if  one  party  to 
an  executory  contract  induces  the  other  to  believe  he  has  withdrawn  from  the 
contract,  the  other  party  need  not  wait  until  the  day  of  performance  before 
making  other  arrangements;  Lake  Shore  &  M.  S.  R.  Co.  v.  Richards,  152  111.  59, 
30  L.R.A.  33,  38  N.  E.  773,  holding  it  enough  if  conduct  of  parties  is  such  as 
to  evince  a  clear  determination  not  to  be  bound  by  the  contract;  Stanford  v. 
McGill,  6  N.  D.  536,  38  L.R.A.  760,  72  N.  W.  938,  holding  seller  having 
optipnal  period  for  delivery  must  fix  a  refusal  by  notice  that  right  of  delivery  is 
then  claimed;  Morang  &  Co.  v.  Le  Sueur,  45  Can.  S.  C.  95,  Ann.  Cas.  1912B,  602 
(dissenting  opinion),  on  right  of  party  to  rescind  agreement  to  have  published 
certain  literary  production  where  publisher  refuses  not  to  publish  in  the  manner 
fixed  by  contract;  Allan  v.  Peters,  30  N.  S.  365,  holding  that  person  prevented 
from  performing  his  part  of  contract  by  act  of  other  party,  may  sue  on  quantum 
meruit;  Le  Sueur  v.  Morang,  20  Ont.  L.  Rep.  594,  holding  that  where  defendant 
refused  to  publish  biography  prepared  by  plaintiff  in  violation  of  agreement  to 
publisli  it  in  certain  periodical,  plaintiff  was  entitled  to  return  of  manuscript; 
Panama  &  S.  P.  Teleg.  Co.  v.  India-Rubber,  Gutta  Percha  &  Teleg.  Works  Co.  L.  R. 
10  Ch.  515,  45  L.  J.  Ch.  N.  S.  121,  32  L.  T.  N.  S.  517,  23  Week.  Rep.  583,  holding 
any  set  of  opposite  contractual  party  which  rendered  it  impossible  for  plaintiff 
to  have  full  benefit  of  the  contract  entitled  him  to  rescind. 

Cited  in  note  in  69  L.R.A.  126,  on  non-abrogation  of  a  contract  with  author 
to  write  treatise  by  abandoning  publication  of  periodical. 

Cited  in  1  Beach,  Contr.  297,  299,  on  effect  of  impossibility  of  performance 
caused  by  promisee;  2  Mechem,  Sales,  950,  on  disabling  cne  self  to  perform  con- 
tract as  relieving  ether  party  from  liability;  Benjamin,  Sales,  5th  ed.  508,  on 
prospective  breach   of   contract  of   sale  by   promisor   where  he   disables  himself 
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from  performance  of  contract;  1  Benjamin,  Sales,  5th  ed.  5G4,  on  one  party  to 
sale  of  goods  rendering  himself  incajiable  of  performing  amounting  to  a  breach 
of  contract;  3  Page,  Contr.  2232,  on  voluntary  disability  to  perform  amounting 
to  a  breach  of  contract;  3  Page,  Contr.  242G,  on  breach  of  contract  by  ad- 
versary amounting  to  a  discliarge  and  authorizing  recovery  of  reasonable  com- 
pensation. 

Distinguished  in  Eames  v.  Der  Germania  Turn  Verein,  8  111.  App.  CG;j,  hold 
ing  in  order  to  shovi'  rescission  of  a  contract  of  sale  real  estate  it  must  appear 
party  has  conveyed  to  another,  or  upon  offer  of  performance  by  purcliaser,  ha-s 
neglected  or  refused  to  perform  his  part;  Daniels  v.  Newton,  114  Mass.  530, 
19  Am.  Rep.  384,  holding  plaintiffs'  rights  are  invalid  by  repudiation  of  con- 
tract, only  when  it  produces  the  effect  of  non-performance,  or  prevents  him  from 
performing  his  part  of  contract. 
Immediate  action  on  breach  by  other  party  to  contract. 

Cited  in  Ricks  v.  Yates,  5  Ind.  115,  holding  upon  dismissal  of  servant  by 
master  the  contract  may  be  treated  as  rescinded,  and  servant  may  immediately 
sue  on  a  quantum  meruit;  Brown  v.  Woodbury,  183  Mass.  270,  G7  N.  E.  327, 
holding  in  such  case  the  injured  party  may  accept  the  repudiation,  and  re- 
cover upon  a  quantum  meruit  the  value  of  his  services;  Hale  v.  Trout,  35  Cal. 
229,  holding  the  party  could  recover  the  entire  damages,  without  waiting  for  the 
time  for  full  performance  to  elapse;  Carroll  v.  Giddings,  58  N.  H.  331,  holding 
assumpsit  on  a  quantum  meruit  lies  where  act  of  defendant  gives  the  plaintiff  the 
right  to  treat  the  contract  is  ended;  Woodley  v.  Bond,  6G  X.  C.  396,  holding  salt- 
of  farm  by  owner  entitled  a  laborer,  imder  contract  for  a  year,  to  bring  suit 
upon  a  quantum  meruit  for  services  rendered;  Testing  v.  Hunt,  C  Manitoba  L. 
Rep.  381,  holding  that  where  agreement  was  to  work  for  5  years  in  consideration 
of  conveyance  of  240  acres  of  land  intimation  by  defendant,  that  he  would  con 
vey  only  160  acres  justified  plaintiff  in  suing  at  once,  on  quantum  meruit: 
Gilbert  v.  Campbell,  12  N.  B.  474,  holding  the  right  of  action  immediately 
attaches  upon  defendant's  disabling  himself  by  his  own  act  from  performing 
his  contract;  Fitzgerald  v.  Slandas,  21  Ont.  L.  Rep.  312,  holding  that  suit  may 
be  commenced  for  damages  for  breach  of  contract  where  defendant  repudiates  it. 

Cited  in  Hollingsworth,  Contr.  481,  on  discliarge  of  contract  by  impossibility 
created  by  act  of  one  of  the  parties  authorizing  suit  at  once;  2  Beach,  Contr. 
2222,  on  action  for  future  profits  on  continued  breach  of  contract  by  other  party. 

—  Mode  of  pleading. 

Cited  in  Hochster  v.  De  La  Tour,  2  El.  &  Bl.  678,  17  Jur.  972.  22  L.  J.  Q.  H. 
N.  S.  455,  1  Week.  Rep.  469,  6  Eng.  Rul.  Cas.  576,  holding  declaration  miglit 
be  founded  on  the  special  contract  as  broken  by  refusal  furtlier  to  perform. 
General  assumpsit  on  special  undertaking:. 

Cited  in  Mitcliell  v.  Scott,  41  Mich.  108,  1  N.  W.  968,  holding  no  action  of  in- 
debitatus assumpsit  will  lie  while  the  special  contract  remains  unperformed: 
Haigli  v.  United  States  Bldg.  Land  &  L.  Asso.  19  W.  Va.  792,  holding  though 
there  has  been  a  special  agreement  yet  if  it  has  been  rescinded  by  mutual  con- 
sent, recovery  may  be  had  on  the  common  counts  indebitatus  assumpsit;  Crumbie 
v.  McEwan,  9  Manitoba  L.  Rep.  419,  liolding  wiiile  special  contract  is  in  existenc- 
and  open  suit  cannot  be  brouglit  on  a  quantum  meruit. 

Cited  in  Keener,  Quasi-Contr.  30,  on  right  to  sue  in  assumpsit  against  jtartv 
m   default  who  had  agreed  to  pay   in   property  or  labor. 
Recovery  wliere  there  has  been  but  part  [:«Mformance  of  »-otUrnci. 

Cited  in   Ankeney  v.   Clark,   148   U.   ?-.    ^5,  37   L.  ed.  475,   13   Sup.   Ct.   \>j}. 


G  E.  R.  C.  034]        NOTES  ON  ENGLISH  RULING  CASES.  718 

G17,  holding  an  action  of  assumpsit  lies,  to  recover  back  purchase  money  paid 
upon  a  contract  of  sale  which  has  been  rescinded;  Chicago  v.  Tillcy,  103  U.  S. 
140,  20  L.  ed.  371,  holding  tlie  party  having  performed  part  of  contract  may 
receive  compensation  for  work  actually  performed,  where  he  was  prevented  by 
failure  of  other  party  from  performing  the  residue;  Givham  v.  Dailey,  4  Ala. 
330,  holding  where  party  agrees  to  render  services  for  a  definite  time,  for  a  sum 
certain  to  be  paid  at  expiration  of  the  time,  there  can  be  no  recovery  by  personal 
representative  where  death  terminates  the  contract;  Alderson  v.  Houston,  154 
Cal.  1,  90  Pap.  884,  holding  wliere  party  elects  to  treat  the  contract  as  broken, 
it  ceases  to  exist  except  for  the  purpose  of  maintaining  the  action  for  damages; 
McGonigle  v.  Klein,  0  Colo.  App.  300,  40  Pac.  405,  holding  that  contractor  who 
has  wrongfully  abandoned  work  before  completion  is  not  entitled  to  recovery 
upon  quantum  meruit  for  work  done;  Mitchell  v.  Scott,  41  Mich.  108,  1  N.  W. 
fl08,  holding  that  action  will  lie  on  common  coimts  for  Avages  fairly  earned  by 
jiast  services  under  express  contract  of  which  defendant  has  prevented  full  per- 
formance; Jaekel  v.  Caldwell,  150  Pa.  260,  20  Atl.  1003,  holding  an  agent,  upon 
the  revoking  of  his  authority  to  sell  land  may  recover  compensation  for  his  labor 
upon  a  quantum  meruit;  Tyson  v.  Doe,  15  Vt.  571,  holding  where  contract  called 
for  delivery  of  certain  goods  on  a  year's  credit,  refusal  to  receive  full  amount 
gives  a  cause  of  action  in  quantum  meruit  for  value  of  goods  accepted ;  Hosmer 
V.  Wilson,  7  Mich.  294,  74  Am.  Dec.  710,  holding  in  a  like  case  his  action  should 
be  for  damages  for  breach  of  the  special  contract;  Dixon  v.  Fridette,  81  Me.  122, 
10  Atl.  412;  Polsley  &  Son  v.  Anderson,  7  W.  Va.  202,  23  Am.  Rep.  613,— hold- 
ing there  can  be  a  recovery  on  a  quantum  meruit  count  where  nonperformance 
of  contract  arises  from  failure  of  defendant  to  perform  his  part  of  contract; 
Bufifkin  v.  Baird,  73  N.  C.  283,  holding  same  where  one  was  prevented  by  the 
other  party  from  performing:  Stephen  v.  Camden  &  P.  Soap  Co.  75  N.  J.  L.  648, 
08  Atl.  09,  holding  where  abandonment  of  work  has  put  an  end  to  the  special 
contract  it  cannot  be  interposed  to  prevent  a  recovery  for  the  reasonable  value 
of  services  rendered;  Butler  v.  Butler,  77  N.  Y.  472,  33  Am.  Rep.  048,  holding 
where  contract  called  for  installation  of  a  gas  machine  for  a  fixed  sum  and  defend- 
ant after  shipment,  refused  to  permit  the  installation  there  can  be  no  recovery 
on  part  of  contract;  Smith  v.  Boston,  C.  &  M.  R.  Co.  36  N.  H.  458;  New  Jersey 
Midland  R.  Co.  v.  Strait,  35  N.  J.  L.  322, — holding  the  party  who  disables  him- 
self from  rendering  the  agreed  consideration  cannot  require  the  performance  of 
a  promise  resting  on  such  consideration. 

Cited  in  notes  in  5  L.R.A.  (N.S.)  585,  on  recovery  upon  quantum  meruit  by 
wrongfully  discharged  servant  with  respect  to  services  afctually  rendered;  30 
L.R.A.  50,  on  right  of  party  rescinding  contract  because  of  other  party's  default 
to  recover  for  what  he  has  done. 

Cited  in  Hollingsworth  Contr.  470,  on  right  to  recover  upon  quantum  meruit 
upon  discharge  of  contract  by  breach  of  performance;   Keener,  Quasi-Contr.  300, 
on  recovery  against  party  in  default  under  contract  not  being  limited  to  damages 
suffered. 
Recovery  for  performance  under  broken  agreement. 

Cited   in   Beckett  v.   Cockburn,   31   U.   C.   Q.  B.   010,  holding  where  there  was 
default  in  time  within  which  contract  was  to  be  completed,  but  not  withstanding 
the  work  was  accepted,  there  can  be  a  recovery. 
Damages  recoverable  for  breach  of  contract. 

Cited  in  Stanton  v.  New  York  &  E.  R.  Co.  59  Conn.  272,  21  Am.  St.  Rep.  110, 
22  Atl.  300,  holding  the  one  violating  his  contract  is  liable  for  all  the  direct  and 
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proximate  damages  which  result  from  such  violation:  Aklous  v.  Swanson  '>0 
Manitoba  L.  Rep.  101,  holding  that  agent  who  has  been  given  e.xclusive  sale  of 
land  for  limited  period  on  terms  of  being  paid  commission  in  case  of  sale  is 
entitled  to  substantial  damages  upon  revocation  of  autliority,  if  he  has  found 
purchaser. 

Cited  in  notes  in  24  L.R.A.  231,  232,  on  master  being  liable  for  damages  where 
he  wrongfully  discharges  servant. 

Cited  in  Reinhard,  Ag.  261,  on  compensation  of  agent  when  agency  is  revoked. 
—  Where  rescission  is  made  on  other  side's  default. 

Cited  in  United  States  v.  lienan,  110  U.  S.  338,  28  L.  ed.  IGS,  4  Sup  Ct.  Rep. 
81,  holding  where  party  injured  by  stoppage  of  a  contract  elects  to  rescind  he 
can  recover  only  the  value  of  his  services  actually  performed  as  upon  quantum 
meruit;  Smiley  v.  Barker,  55  U.  S.  App.  125,  28  C.  C.  A.  9,  83  Fed.  684,  holding 
a  recovery  may  be  had  to  the  amount  paid  on  the  repudiated  contracts  of  sale, 
with  interest;  Reynolds  v.  Manhattan  Trust  Co.  55  U.  S.  App.  90,  27  C.  C.  A- 
620,  83  Fed.  593,  holding  where  acts  of  def<'ndant  amounted  to  a  rescission  the 
plaintiff  miglit  recover  the  consideration  paid  on  the  contract  of  sale  or  sue  in 
damages  for  breach  of  contract;  Doherty  v.  Dolan,  65  Me.  87,  20  Am.  Rep.  677. 
holding  upon  breach  of  contract  to  convey  land  tlie  money  paid  was  recoverable 
back;  Hudson's  Bay  Co.  v.  Macdonald,  4  Manitoba  L.  Rep.  237,  holding  the  pur- 
chaser of  land  may  sue  for  return  of  purchase  money  where  vendor  removes 
fixtures  from  the  land  before  surrendering  possession. 
Election  of  remedies  on  breach  of  contract. 

Cited  in  Boyce  v.  Green  Mountain  Falls  Town  &.  Improv.  Co.  3  Colo.  App.  205, 
33  Pac.  77,  holding  where  failure  to  perform  amounted  to  rescission,  the  injured 
party  could  proceed  at  law  for  breach  of  the  contract,  or  bring  action  to  cancel 
the  conveyance  and  recover  the  land. 
Ownership  of  literary  compositions. 

Cited  in  Keene  v.  VVhatley,  Fed.  Cas.  Xo.  7,044,  on  the  proprietorship  of  liter- 
ary compositions. 

6  E.  R.  C.  040,  CUDDEE  v.  RUTTER,  1  P.  Wms.  570,  5  Vin.  Abr.  538,  1  White 

&  T.  Lead.  Cas.  in  Eq.  4th  ed.  *78G,  2  Eq.  Cas.  Abr.  100,  pi.  6. 
Specific  performance. 

Cited  in  Andrews  v.  Sullivan,  7  111.  327,  43  Am.  Dec.  53,  on  the  peculiar  cir- 
cumstances of  case  as  affecting  right  to  specific  performance;  Ralston  v.  llimscn, 
204  Pa.  588,  54  Atl.  305,  holding  that  equity  will  enforce  specific  j>erformance  of 
contract  made  by  administrator  of  deceased  partner  in  glass  manufacturing  busi- 
ness where  continuation  of  business  of  great  financial  importance  to  surviving 
partners;  McAllister  v.  Forsyth,  12  Can.  S.  C.  1,  holding  that  where  fiduciary 
relationship  is  once  established  court  of  quity  will  interpose  to  enforce  tru.st 
whatever    may   be   nature   of    property. 

Cited  in  notes  in  18  Eng.  Rul.  Cas.  289,  on  specific  enforcement  of  executory 
agJ-eemcnt  to  borrow  or  lend  money;  9  E.  R.  C.  319,  on  specific  performance  of 
contracts. 

Cited  in  TTollingsworth,  Contr.  536,  as  to  when  specific  performance  of  contract 
will  be  enforced;  Benjamin,  Sales,  5th  ed.  995,  on  specific  performance  of  contract 
of  sale   wliere  the  property  has   passed. 
—  Of  contract  to  transfer  personalty. 

Cited  in  Roundtree  v.  McLain,  Ilempst.   245,   Fed.   Cas.   Xo.   12.0S4a,   holding 
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specific  performance  of  a  contract  respecting  a  cliattel  is  never  decreed  except  in 
case  of  peculiar  hardship,  and  when  there  is  no  adequate  remedy  at  law;  Tierce 
V.  Plumb,  74  111.  320,  holding  it  does  not  lie  to  enforce  sale  of  personalty;  Cald- 
well V.  Myers,  Harding  (Ky.)  .551,  holding  it  will  not  be  decreed  to  enforce  a 
contract  for  sale  of  a  slave. 

Distinguished  in  Sarter  v.  Gordon,  2  Hill,  Eq.  121,  holding  a  bill  will  lie  for 
the  specific  delivery  of  slaves. 

—  Of  contract  to  transfer  corporate  stocks  or  tlie  like. 

Cited  in  Megibben  v.  Perin,  49  Fed.  183,  holding  specific  performance  of  a  con- 
tract for  sale  of  securities  issued  by  the  government,  will  not  be  decreed;  Strang 
V.  Richmond  P.  &  C.  R.  Co.  93  Fed.  71,  refusing  specific  performance  of  a  con- 
tract for  delivery  of  railroad  bonds;  Jones  v.  Blalock,  31  Ala.  180,  holding  that 
specific  performance  of  bond  for  title,  executed  by  agent  with  verbal  authority 
to  sell  land,  may  be  enforced  against  principal;  Eckstein  v.  Downing,  64  N.  H. 
248,  10  Am.  St.  Rep.  404,  9  Atl.  626,  holding  it  will  not  decree  specific  perform- 
ance of  a  contract  for  sale  of  corporation  shares;  Ross  v.  Union  P,  R.  Co.  Woolw. 
26,  Fed.  Cas.  No.  12,080,  holding  same  as  to  sale  of  shares  in  railroad  company; 
Kimmel  v.  Stoner,  18  Pa.  155,  holding  that  agreement  to  transfer  stock  will  not 
ordinarily  be  specifically  enforced;  Goodwin  Gas  Stove  &  Meter  Go's  Appeal,  117 
Pa.  514,  2  Am.  St.  Rep.  696,  12  Atl.  736,  21  W.  N.  C.  1,  45  Phila.  Leg.  Int.  36, 
holding  that  equity  may  decree  transfer  of  stock  in  corporation,  where  remedy  at 
law  would  be  inadequate  and  transfer  is  subject  to  trust  imposed  by  contract; 
Sank  V.  Union  S.  S.  Co.  5  Phila.  499,  21  Phila.  Leg.  Int.  389,  holding  that  spe:;ific 
performance  of  contract  to  transfer  stock,  having  no  market  value,  may  be  de- 
creed in  equity. 

Cited  in  note  in  50  L.R.A.  501,  on  specific  performance  of  contract  for  sale  of 
stock. 

.  Cited  in  3  Page,  Contr.  2469,  on  specific  performance  of  contracts  for  sale  of 
corporate  stock;  Pomeroy,  Spec.  Perf.  2d  ed.  13,  on  extent  and  limitations  of 
right  to  specific  performance  of  contract  concerning  chattels;  Pomeroy,  Spec.  Perf. 
2d.  ed.  66,  on  refusal  of  specific  performance  of  contract  concerning  chattels  where 
legal  remedy  is  sufficient. 

—  Compensation  In  lien  of  specific  performance. 

.Cited  in  Kelly  v.  Allen,  34  Ala.  663,  on  retention  of  bill  filed  for  specific  per- 
formance, as  a  suit  for  compensation;  Woodman  v.  Freeman,  25  Me.  531,  holduig 
a  court  of  equity  will  not  decree  damages  in  cases  respecting  personal  property; 
Rider  v.  Gray,  10  Md.  282,  69  Am.  Dec.  135,  holding  jurisdiction  exists  to  gn.nt 
compensation,  "under  special  circumstances"  in  cases  of  bills  for  specific  perform 
ance;  Beck  v.  Allison,  4  Daly,  421,  holding  compensation  might  be  decreed  in 
lieu  of  performance  which  defendant  has  disabled  himself  to  malce;  Bank  of 
Kentucky  v.  Schuylkill  Bank,  1  Pars.  Sel.  Eq.  Cas.  180,  on  power  to  decree  com- 
pensation incidentally  to  other  relief. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  9,  on  inadequacy  of  damages  as  ground 
for  specific  performance  of  contract  concerning  land. 

Power  and  practice  in  chancery  court  to  cause  assessment  of  damages. 
Cited  in  Warner  v.  Daniels,  1  Woodb.-  &  M.  90,  Fed.  Cas.  No.  17,181,  holding 
parties  come  before  the  court  for  discovery  and  relief  on  ground  of  a  fraudulent 
sale  of  stock  for  land,  the  court  may  refer  it  to  a  master  to  assess  damages  if 
sale  cannot  be  set  aside;  Mason  v.  Harper's  Ferry  Bridge  Co.  17  W.  Va.  396, 
holding  the  court  has  jurisdiction  and  may  either  by  an  issue  or  by  a  master, 
assess  damages  for  taking  of  private  property  for  public  use;   Milkman  v.  Ord- 
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way,  106  Mass.  232;  Goodwin  v.  Lyon,  4  Port.   (Ala.)   297:  Phillips  v.  Thompson. 
1  Johns.  Ch.  131, — holding  the  court  may  cause  damages,  to  be  assessed,  either 
by  an  issue  or  by  a  master,  at  its  discretion. 
Measure  of  damage  as  applied  to  stock  transactions. 

Cited  in  Galigher  v.  Jones,  129  U.  S.  193,  32  L.  ed.  658,  9  Sup.  Ct.  Rep.  335, 
holding  tlie  measure  of  damages  where  stock  broker  converts  stock  contrary  to 
orders  is  the  highest  intermediate  value  between  time  of  conversion  and  a  reason- 
able time  after  notice;  Pinkerton  v.  Manchester  &  L.  R.  Co.  42  N.  H.  424,  on  rule 
of  damages  where  stock  has  not  been  paid  for;  Bank  of  Montgomery  v.  Reese,  26 
Pa.  143,  holding  where  the  consideration  has  not  been  paid  it  is  to  be  deducted 
from  the  value  of  the  stock. 

Remedy  of  seller  of  chattels  upon  refusal  of  buyer  to  accept. 

Cited  in  Sands  v.  Taylor,  5  Johns.  395,  4  Am.  Dec.  374,  holding  that  after  due 
notice  to  vendee  who  neglects  to  accept  article  sold,  vendor  may  resell  same  and 
sue   for   damages   caused   by   refusal   to   accept   and   pay   for   article. 

6  E.  R.  C.  648,  GERVAIS  v.  EDWARDS,  1  Connor  &  L.  242,  2  Drury  &  War.  80, 
4  Ir.  Eq.  Rep.  555. 

Specific  performance  where  court  must  superintend. 

Cited  in  Blanchard  v.  Detroit,  L.  &  L.  M.  R.  Co.  31  Mich.  43,  18  Am.  Rep.  142. 
holding  provisions  of  a  contract  as  to  daily  running  and  stopping  of  railroad 
trains  and  discharging  freight  and  passengers  are  not  susceptible  of  specific  per- 
formance; Lone  Star  Salt  Co.  v.  Texas  Short  Line  R.  Co.  99  Tex.  434,  3  L.R.A. 
(N.S.)  828,  90  S.  W.  863,  holding  there  can  be  no  specific  performance  of  a  con- 
tract calling  for  delivery  of  freight  "as  it  accrues;"  Bickford  v.  Chatham,  16 
Can.  S.  C.  235,  holding  same  as  to  maintenance  of  a  station  suitable  for  accommo- 
dation of  passengers  and  freight;  Buck  v.  Smith,  29  Mich.  166,  18  Am.  Rep.  84, 
liolding  there  can  be  no  specific  performance  where  the  duties  to  be  performed 
on  the  one  side  are  such  as  to  be  incapable  of  being  specifically  enforced;  Carleton 
Branch  R.  Co.  v.  Grand  Southern  R.  Co.  21  N.  B.  339,  holding  that  contract  be- 
tween two  railroad  corporations  in  relation  to  use  of  tracks,  repairs  etc.,  cannot 
be  specifically  enforced;  Gartshore  v.  Gore  Bank,  13  Grant,  Ch.  (U.  C.)  187, 
liolding  that  agreement  to  accept  less  than  amount  due  on  claim,  will  not  be 
enforced  where  person  who  agreed  to  indorse  bill  for  payment  of  such  amount 
failed  to  do  so;  Blackett  v.  Bates,  L.  R.  1  Ch.  117,  35  L.  J.  Ch.  N.  S.  324,  12  Jur. 
N.  S.  151,  13  L.  T.  N.  S.  650,  14  Week.  Rep.  319,  holding  there  can  be  no  specific 
performance  of  specified  dailj'  duties  during  the  term  of  a  lease. 

Cited  in  note  in  20  L.R.A.  168,  on  refusal  of  the  courts  to  assume  the  care, 
supervision  and  control  of  contracts  not  mutually  enforceable  or  where  there  is  a 
remedy  at  law,  or  where  details  are  indefinite. 

Cited   in   Parsons,   Partn.   4th   ed.   278,  on   decree  for   specific   performance   of 
j)artnership  agreement,  where  no  adequate  remedy  at  law;  HoUingsworth,  Contr. 
537,  as  to  when  specific  performance  of  contract  will  be  enforced. 
—  Acts  not  susceptible  of  coercion. 

Cited  in  Standard  Fashion  Co.  v.  Sicgol-Cooper  Co.  157  N.  Y.  60,  43  L.R.A.  8.54. 
68  Am.  St.  Rep.  749,  51  N.  E.  408,  holding  contracts  requiring  performance  of 
varied  and  continuous  acts,  or  the  exercise  of  special  skill,  taste  or  -judgment  will 
not  generally  be  enforced;  Henderson  v.  Dickson,  9  Grant,  Ch.  (U.  C.)  370, 
holding  that  specific  performance  of  contract  will  only  be  decreed  when  court  can 
])erform  whole  contract:  Hunt  v.  Spencer,  13  Grant,  Ch.  (U.  C.)  225,  to  the 
point  that  court  will  not  decree  specific  performance  of  contract  wliere  it  is 
Notes  on  E.  R.  C— 46. 
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impossible  to  enforce  eoiitraet  as  a  whole ;    Wilkinson   v.   Clements,  L.   R.  8  Ch. 
!)G,  27  L.  T.  N.  S.  834,  42  L.  J.  Ch.  N.  S.  38,  21  Week.   Flep.  90,  on  specific  per- 
formance where  unenforceable  conditions  exist. 
Partial  relief  on  entire  covenant. 

Cited  in  Ross  v.  Union  P.  Pv.  Co.  Woolw.  26,  Fed.  Cas.  No.  12,080,  holding  the 
court  will  not  grant  partial  relief  on  a  covenant,  which  is  a  unit;  Rigby  v. 
Great  Western  R.  Co.  15  L.  J.  Ch.  N.  S.  266,  10  Jur.  488,  4  Eng.  Ry.  &  C.  Cas. 
175,  2  Phill.  Ch.  44,  1  Coop.  t.  cott.  3,  4  Eng.  Ry.  &  C.  Cas.  491,  10  Jur.  531,  1 
Coop.  t.  cott.  7,  holding  each  party  may  enforce  his  mutual  covenant  rights. 
Injunction  against  violation  of  negative  covenants. 

Cited  in  notes  in  7  E.  R.  C.  92,  on  injunction  to  restrain  violation  of  negative 
covenants;  15  E.  R.  C.  279,  on  necessity  of  purchaser  observing  negative  stipula- 
tions known  to  him. 

(i   E.   R.   C.   652,  LUMLEY  v.   WAGNER,   1  De  G.   M.  &   G.   604,   affirming  the 
decision  of  the  vice  Chancellor  reported  in  5  De  G.  &  S.  485,  16  Jur.  871,  21 
L.  J.  Ch.  N.  S.  898. 
Equitable  relief  on  actionable  covenants. 

Cited  in  Steinau  v.  Cincinnati  Gaslight  &  Coke  Co.  48  Ohio  St.  324,  27  N.  E. 
545,  holding  an  exception  to  the  general  rule  is  made  where  peculiar  skill  and 
labor  are  involved,  on  the  ground  that  in  such  cases  the  chances  of  damages  at 
law  would  be  uncertain;  Ryan  v.  Lockhart,  14  N.  B.  127,  holding  fact  that  one 
has  a  remedy  at  law  on  a  covenant  does  not  oust  a  court  of  equity  of  its  juris- 
diction. 

—  SiJecific  performance  of  contracts. 

Cited  in  Godwin  v.  Collins,  3  Del.  Ch.  189  (affirming  4  Houst.  (Del.)  28),  on 
decree  for  specific  performance  of  contract  of  sale  as  not  matter  of  course  but 
resting  entirely  in  discretion  of  court  in  view  of  all  circumstances;  Suburban 
Constr.  Co.  v.  Naugle,  70  111.  App.  384,  holding  that  courts  will  not  enforce  rail- 
road building  contract;  Marsh  v.  Blackman,  50  Barb.  329,  to  the  point  that  equi- 
ty may  decree  specific  performance  of  contract  where  damages  cannot  be  estimated 
with  any  exactness;  Keene  v.  Wheatley,  5  Clark  (Pa.)  501,  Fed.  Cas.  No.  .7,644. 
to  the  point  that  contracts  concerning  literary  productions  independently  of  stat- 
ute, may  be  specifically  enforced;  Jackson  v.  Jessup,  5  Grant,  Ch.  (U.  C.)  524, 
holding  that  contract  to  convey  land  to  railroad  company,  upon  which  to  build 
station,  might  be  specifically  enforced,  although  defendant  swore  condition  upon 
which  he  agreed  to  convey  was  that  certain  crossings  would  be  secured  to  him 
but  which  had  not  been  secured. 

Cited  in  Hollingsworth,  Contr.  537,  as  to  when  specific  performance  of  contract 
will  be  enforced;  Parsons,  Partn.  4th  ed.  278,  279,  on  decree  for  specific  per- 
formance of  partnership  agreement. 

—  Specific   enforcement   where  service   is   personal   or   skilled   or   discre- 

tionary. 
Cited  in  Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Pennsylvania  Co.  5  Inters.  Com.  Rep. 
522,  19  L.R.A.  387,  54  Fed.  730,  holding  the  court  of  equity  cannot  compel  per- 
sonal services  as  against  either  the  employer  or  the  employed;  Wollensak  v. 
Briggs,  20  111.  App.  50,  holding  the  courts  will  not  compel  the  specific  performance 
of  personal  serviees  requiring  mechanical  skill  and  exercise  of  judgment;  Park 
V.  Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.  114  Wis.  347,  89  N;  W.  532,  holding  the 
court  will  not  attempt  to  enforce  a  contract  for  the  location  of  a  railroad  where 
terms  depend  on  the  will,  discretion  or  personal  acts  of  individuals;   Formby  v. 
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Barker,  [1903]  2  Cli.  530,  72  L.  J.  Ch.  N.  S.  716,  51  Week.  Rep.  646,  89  L.  T.  N. 
S.  249,  holding  an  injunction  does  not  lie  to  enforce  a  personal  and  collateral 
covenant  restrictive  of  use  of  land;  Leech  v.  Schweder,  L.  R.  9  Ch.  463,  43  L.  J. 
Ch,  N.  S.  487,  30  L.  T.  N.  S.  586,  22  Week.  Rep.  633,  on  extent  of  jurisdiction  in 
grr.nting  specific  performance. 

Cited  in  note  in  6  L.R.A.(N.S.)  1116,  1118,  1124,  1131,  1138,  on  enforcement  of 
contract  of  service  hv  equity. 

Cited  in  Pomeroy,  Spec.  Perf.  2d.  ed.  384,  on  right  to  specific  performance  of 
contract  for  personal  services:  Pomeroy,  Spec.  Perf.  2d.  ed.  31,  on  extent  and 
limitations  of  right  to  specific  performance  of  contracts  for  building  and  con- 
struction; 3  Page,  Contr.  2487,  on  equitable  relief  in  contracts  for  personal  serv- 
ices. 

Distinguished  in  Kennicott  v.  Leavitt,  37  111.  App.  435,  holding  a  couit  will  not 
decree  specific  performance  if  the  matter  involves  personal  trust  and  confidence; 
Mowers  v.  Fogg,  45  N.  J.  Eq.  120,  17  Atl.  296,  holding  specific  performance  upon 
agreement  to  care  for  the  complainant  in  case  of  "general  debility  or  sickness" 
will  not  be  decreed. 
Injunction  against  breach  of  contract. 

Cited  in  Shubert  v.  Woodward,  92  C.  C.  A.  509,  167  Fed.  47,  holding  the  power 
and  duty  of  the  court  to  grant  an  injunction  is  measured  by  the  same  principles 
and  practice  as  its  power  and  duty  to  decree  specific  permormance;  Singer  Sewing- 
-Mach.  Co.  V.  Union  Buttonhole  &  Embroidery  Co.  Holmes,  253,  Fed.  Cas.  No. 
12,904,  holding  where  the  negative  remedy  of  injunction  will  do  substantial  justice 
by  obliging  the  defendant  to  carry  out  his  contract  or  lose  all  benefits  of  the  breach 
an  injunction  Avill  lie- — there  being  no  adequate  remedy  at  law;  Chicago  &  A.  R. 
Co.  V.  New  York,  L.  E.  &  W.  R.  Co.  24  Fed.  516,  holding  a  breach  of  a  contract 
to  establish  a  dispatch  freight  line  for  the  mutual  profit  of  the  parties  may  be 
enjoined;  Colgate  v.  James  T.  White  &  Co.  180  Fed.  882,  holding  that  injunction 
lies  to  prevent  publication  of  complainant's  biography  in  set  of  books  other  than 
set  issued  vmder  auspices  of  Federal  government,  where  he  gave  facts  for  use  in 
said  case  only;  Iron  Age  Pub.  Co.  v.  Western  U.  Teleg.  Co.  83  Ala.  498,  3  Am.  St. 
Rep.  758,  3  So.  449,  on  specific  performance  by  means  of  injunction  restraining 
violation  of  contract;  Beck  v.  Indianapolis  Light  &  P.  Co.  30  Ind.  App.  600,  76  N. 
E.  312,  on  granting  an  injunction  to  restrain  breach  of  a  contract;  H.  W.  Gossard 
Co.  v.  Crosby,  132  Iowa,  155,  6  L.R.A.(N.S.)  1115,  109  N.  W.  483,  holding  there 
must  be  a  plain  negative  covenant  in  the  contract  of  employment,  and  the  serv- 
ices must  be  of  a  special  and  unusual  character;  Chouteau  v.  Union  R.  &  Transit 
Co.  22  Mo.  App.  286,  holding  the  violation  of  a  contract  requiring  continuous 
duties  may  be  enjoined,  although  the  court  would  not  decree  its  specific  per- 
formance; Standard  Fashion  Co.  v.  Siegel-Cooper  Co.  157  N.  Y.  60,  43  L.R.A. 
854,  68  Am.  St.  Rep.  749,'  51  N.  E.  408,  (affirming  30  App.  Div.  564,  52  N.  Y. 
Supp.  433,  which  reversed  22  Misc.  624,  50  N.  Y.  Supp.  1056),  holding  where  the 
effect  of  an  injunction  would  be  to  compel  eitlier  a  performance  of  the  agreement, 
or  loss  of  benefits  from  broach  of  it,  if  persisted  in,  the  injunction  should  lie; 
American  Electrical  Works  v.  Varley  Duplex  Marget  Co.  26  E.  I.  295,  58  Atl.  977, 
3  Ann.  Cas.  975,  holding  the  fact  that  an  injunction,  if  granted,  would  indirectly 
result  in  compelling  specific  performance  of  the  contract  in  tlie  case  is  not  a 
valid  objection;  Kingston  v.  Kingston,  P.  &  C.  Electric  R.  Co.  25  Ont.  App.  Rep. 
462,  holding  an  injunction  will  not  lie  to  restrain  company  from  running  cars 
unless  they  are  run  over  the  entire  system;  United  Shoe  Mach.  Co.  v.  Brunei, 
Rap.  Jud.  Quebec,  27   C.  S.  200,  holding  prima  facie  case  for   interlocutory   in- 
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junction  made  out  where  defendants  admitted  violation  of  contract,  but  denied 
that  they  had  violated  parts  thereof  which  were  legal;  Rossin  v.  Joslin,  7  Grant, 
Ch.  (U.  C.)  198,  to  the  point  that  injunction  will  not  lie  to  enforce  contract  un- 
less whole  of  contract  can  be  enforced ;  Montague  v.  Flockton,  L.  R.  10  Eq.  181), 
42  L.  J.  Ch.  N.  S.  077,  28  L.  T.  N.  S.  580,  21  Week.  Rep.  008,  holding  there  must 
be  a  negative  stipulation  in  the  contract  in  order  for  court  to  act;  Warne  v. 
Routledge,  L.  R.  18  Eq.  497,  43  L.  J.  Ch.  N.  S.  004,  .30  L.  T.  N.  S.  857,  22  Week. 
Rep.  750,  holding  the  injunction  will  not  be  extended  unless  a  clear  contract  is 
shown;  Fotliergill  v.  Rowland,  L.  R.  17  Eq.  132,  43  L.  J.  Ch.  N.  S.  252,  29  L.  T. 
N.  S.  414,  22  Week.  Rep.  42,  holding  the  court  has  no  jurisdiction  to  restrain  the 
breach  of  a  contract  for  sale  and  delivery  of  chattels;  Keith  v.  National  Teleph. 
Co.  [1894]  2  Ch.  147,  8  Reports,  776,  70  L.  T.  N.  S.  276,  42  Week.  Rep.  380,  58 
J.  P.  573,  on  cases  where  an  injunction  should  be  granted  where  specific  perform- 
ance is  impossible:  Adamson  v.  Gill,  17  L.  T.  N.  S.  464,  holding  breach  of  cfiarter 
party  by  taking  other  cargo  after  sea  damage  of  that  shipped  Avas  restrainable  on 
proper  conditions. 

Cited  in  2  Beach,  Contr.  2073,  on  agreements  for  exclusive  service  and  ex- 
clusive dealings  being  enforcible  by  injunction  only. 

Distinguished  in  Suburban  Constr.  Co.  v.  Naugle,  70  111.  App.  384,  holding 
where  the  object  of  a  bill  in  equity  is  to  enforce  specific  performance  of  a  con- 
tract, and  that  object  cannot  be  obtained,  the  writ  of  injunction,  ancillary  thereto, 
falls  with  the  bill. 

Questioned  in  Fredericks  v.  Mayer.  1  Bosw.  227,  holding  that  if  allowable 
the  proof  was  not  clear  enough  for  injunction  pendente  lite. 

—  Noniiintual  agreements. 

Cited  in  Welty  v.  Jacobs,  171  111.  624,  40  L.R.A.  98,  49  N.  E.  723;  Ulrey  v. 
Keith,  237  111.  284,  86  N.  E.  696, — holding  an  injunction  to  restrain  breach  of  con- 
tract will  not  lie  where  contract  is  lacking  in  mutuality. 

Distinguished  in  Johnson  v.  Shrewsbury  &  B.  R.  Co.  22  L.  J.  Ch.  N.  S.  921, 
3  De  G.  M.  &  G.  914,  17  Jur.  1015,  refusing  specific  performance  of  a  railway 
construction  agreement  because  of  lack  of  mutuality. 

—  Contract  for  personal  services. 

Cited  in  Wm.  Rogers  Mfg.  Co.  v.  Rogers,  58  Conn.  356,  7  L.R.A.  779,  18  Am. 
St.  Rep.  278,  20  Atl.  467,  holding  where  the  services  are  material  or  mechanical, 
or  are  not  peculiar  or  individual  the  court  will  not  grant  an  injunction  in  aid 
of  a;  specific  performance;  Rabinovich  v,  Reith,  120  111.  App.  409,  holding  an  in- 
junction will  not  lie  restraining  a  hat  trimmer  from  entering  the  employment 
of  any  one  else  in  a  city  of  two  million  people;  Citizens  Loan  Asso.  v.  Boston  & 
M.  R.  Co.  196  Mass.  528,  14  L.R.A.  (N.S.)  1025,  124  Am.  St.  Rep.  584,  82  N.  E. 
690,  13  Ann.  Cas.  365,  holding  contracts  for  personal  services  are  of  such  a 
character  that  their  breach  is  in  appropriate  cases  J'n joined;  Bronk  v.  Riley. 
50;Hun,  489,  3  N.  Y.  Supp.  446,  holding  mere  fact  that  the  contract  calls  for  per- 
sonal services  is  no  ground  for  injunction  or  to  compel  specific  performance; 
Daly  v.  Smith,  6  Jones  &  S.  158,  holding  that  action  lies  by  employer  against 
employee,  who  contracts  to  render  personal  services,  and  during  time  of  employ- 
ment not  to  render  them  to  any  other  person,  to  prevent  employee  from  rendering 
his  services  to  any  other  person:  Standard  Fashion  Co.  v.  Sicgel-Cooper  Co.  22 
Misc.  624,  50  N.  Y.  Supp.  1056,  on  injunction  where  contract  calls  for  special 
personal  services;  Crane  v.  Peer,  43  N.  J.  Eq.  553,  4  Atl.  72,  on  interference  by 
court  to  prevent  breach  of  contract  for  personal  services;  Cort  v.  Lassard,  18  Or. 
221,   6  L.R.A.   653,    17   Aiu.   St.   Rep.   720,   22   Pac.   1054,   holding  the   injunction 
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will  lie  wlu're  the  contract  calls  for  personal  services  of  a  special  and  unique 
character;  Ford  v.  .Ternion,  6  Phila.  6,  22  Phila.  Leg.  Int.  44,  holding  that  eon- 
tract  for  personal  services  of  actor  will  not  be  specifically  enforced;  William 
Robinson  &  Co.  v.  Heuer  [1898]  2  Ch.  451,  67  L.  J.  Ch.  N.  S.  644,  79  L.  T.  N.  S. 
281,  47  Week.  Rep.  34,  granting  an  injunction  restraining  a  servant  under  a 
contract  of  hiring  and  service  from  "engaging  in  any  other  business"  during  term 
of  employment;  Bowen  v.  Hall,  L.  R.  6  Q.  B.  Div.  333,  1  Eng.  Rul.  Cas.  717,  17 
Eng.  Rul.  Cas.  285,  50  L.  J.  Q.  B.  N.  S.  305,  44  L.  T.  N.  S.  75,  29  Week.  Rep. 
367,  45  J.  P.  373,  on  the  proper  relief  against  a  servant  breaking  his  contract,  for 
exclusive  personal  services. 

Cited  in  2  Beach  Contr.  2265,  on  injunction  against  breach  of  contract  for  per- 
sonal service. 

Distinguished  in  Taylor  Iron  and  Steel  Co.  v.  Nihols,  70  N.  J.  Eq.  541,  64  Atl. 
742,  holding  the  court  will  not  restrain  one  from  entering  the  employment  of 
another  during  the  terra  of  employment  where  the  services  to  be  performed  do 
not  affirmatively  apjiear  to  be  of  a  special  nature;  Chain  Belt  Co.  v.  Von  Spreck- 
elsen,  117  Wis.  lOti.  94  X.  W.  78,  holding  a  court  of  equity  will  not  restrain  an 
expert  mechanic  from  quitting  the  employment  of  one  person  and  entering  that 
of  an  other;  Arthur  v.  Oakes,  11  C.  C.  A.  209,  4  Inters.  Com.  Rep.  744,  24  U.  S. 
App.  239,  25  L.R.A.  414,  63  Fed.  310,  holding  equity  will  not,  under  any  circum- 
stances, prevent  one  individual  from  quitting  the  personal  services  of  another ; 
Karrick  v.  Hannaman,  168  U.  S.  328,  42  L.  ed.  484,  18  Sup.  Ct.  Rep.  135,  holding 
a  court  of  equity  Avill  not  interfere  at  the  suit  of  one  partner  to  prevent  the  dis- 
solution of  the  partnership. 

Disapproved  in  E.  Jaccard  Jewelry  Co.  v.  O'Brien,   70  Mo.  App.  432,  holding 
the  personal  services  must  be  of  an  unique,  individual  and  peculiar  character  for 
a  court  of  equity  to  restrain  breach  of. 
—  Contracts  for  theatrical  or  like  performances. 

Cited  in  McCaull  v.  Braham,  16  Fed.  37,  holding  an  injunction  will  lie  to  re- 
strain a  singer  from  performing  elsewhere  where  the  contract  calls  for  an 
exclusive  service;  Daly  v.  Smith,  49  How.  Pr.  150,  holding  court  will  restrain  an 
actress  from  performing  at  a  rival  theater  in  violation  of  an  existing  contract; 
House  V.  Clemens,  24  Abb.  X.  C.  381,  9  X.  Y.  Supp.  484,  16  Daly,  3,  holding  an 
injunction  restraining  the  performance  of  a  play  will  lie  where  a  contract  for 
exclusive  production  is  foimd  to  exist;  Philadelphia  Ball  Club  v.  Ilallman,  20 
Phila.  276,  47  Phila.  Leg.  Int.  130,  8  Pa.  Co.  Ct.  57,  holding  a  ball  player  under 
an  express  contract  will  be  restrained  from  giving  services  to  another  during 
term  of  contract;  Harrisburg  Base-Ball  Club  v.  Athletic  Asso.  8  Pa.  Co.  Ct.  337, 
refusing  to  enforce  a  ball  player's  contract  by  injunction  against  playing  for  an- 
other. 

Limited  in  Philadelphia  Base  Ball  Club  v.  Lajoie,  10  Pa.  Dist.  R.  309,  refusing 
an  injunction  restraining  an  export  base  ball  player  from  giving  services  to  an- 
other. 
Enforcement  of  .separate  or  alternative  covenants  in  equity. 

Cited  in  Florence  Sewing  Mach.  Co.  v.  Grover  &  B.  Sewing  Mach.  Co.  110  Mass. 
1,  holding  fact  that  court  is  not  able  to  give  full  relief  as  to  all  matters  stated 
in  bill  will  not  deter  court  from  giving  all  the  relief  in  its  power;  Hunt  v 
Spencer,  13  Grant,  Ch.  (U.  C.)  225,  holding  whore  two  covenants  are  separate 
and  distinct  the  court  will  not  be  deterred  from  enforcing  the  one  by  reason  of 
its  inability  to  enforce  the  other;  Ryan  v.  Mutual  Tontine  Westminster  Chambers 
Asso.  [1893]  1  Ch.  116,  62  L.  J.  Ch.  X.  S.  252,  2  Reports  156,  67  L.  T.  N.  S.  820, 


G  E.  K.  C.  052]        NOTES  OX  ENQLISH  RULING  CASES.  726 

41  Wculc.  Rep.  14G,  holding  in  some  cases  contracts  may  be  treated  as  divisible 
for  the  purpose  of  specific  performance. 

Distinguished  in  Merchants'  Trading  Co.  v.  Banner,  L.  R.  12  Eq.  18,  40  L,  J. 
Ch.  N.  S.  515,  24  L.  T.  N.  S.  8G1,  19  Week.  Rep.  707,  holding  where  the  stipulation 
sought  to  be  enforced  is  a  part  of  the  contract  itself,  the  court  must  perform  in  its 
entirety  if  performed  at  all. 
Equitable  enforcement  of  negative  covenants. 

Cited  in  General  Electric  Co.  v.  Westinghouse  Electric  Co.  151  Fed.  064,  holdiiig 
the  court  will  enjoin  the  violation  of  the  negative  part  of  an  agreement  where 
party  has  changed  his  position  in  reliance  thereon  and  no  adequate  remedy  at  law 
lies;  Southern  Fire  Brick  &  Clay  Co.  v.  Garden  City  Sand  Co.  223  111.  616,  9  L.R.A. 
(N.S.)  446,  79  N.  E.  313,  7  Ann.  Cas.  50,  holding  where  contract  contains  a 
direct  negative  covenant  not  to  sell  brick  to  be  manufactured  to  other  parties  the 
court  will  enjoin  such  sales;  Muncie  Natural  Gas  Co.  v,  Muncie,  160  Ind.  97,  60 
L.R.A.  822,  06  NT.  E.  436,  holding  the  courts  will  enjoin  a  gas  company  from  the 
breach  of  a  negative  covenant  in  franchise  fixing  price  of  gas  to  consumers; 
Hahn  v.  Concordia  Soc.  42  Md.  460,  on  enforcement  of  a  negative  covenant  by 
injunction;  Peabodv  v.  Norfolk,  98  Mass.  452,  96  Am.  Dec.  664,  holding  that  part 
of  contract  of  employment  in  which  party  bound  himself  not  to  disclose  secret 
process  of  manufacture  will  be  specifically  enforced  though  the  other  part  could 
not;  Butterick  Pub  Co.  v.  Fisher,  203  Mass.  122,  133  Am.  St.  Rep.  283,  89  N. 
E.  189,  holding  that  specific  performance  of  negative  covenant  in  written  contract 
will  net  be  denied  merely  because  affirmative  covenant  with  which  negative  cove- 
is  allied  is  kind  of  one  which  is  not  enforced  specifically;  Bailey  v.  Collins,  59  N. 
H.  459,  holding  courts  of  equity  have  jurisdiction  of  personal  negative  covenants, 
and  will  enforce  their  performance  by  injunction;  Taylor  Iron  &  Steel  Co.  v. 
Nichols,  73  N.  J.  Eq.  684,  24  L.R.A.  (N.S.)  933,  133  Am.  St.  Rep.  753,  69  Atl.  186, 
holding  that  contract  for  personal  services  which  forbids  employee  never  to  divulge 
any  information  known  to  him  as  to  secret  processes  of  manufacture  of  article,  is 
void;  Myers  v.  Steel  Mach.  Co.  67  N.  J.  Eq.  300.  57  Atl.  1080,  holding  the  court 
will  restrain  the  defendant  coiupany,  which  agreed  to  produce  machines  of  a  cer- 
tain kind,  from  making  them  for  any  other  person,  where  the  contract  provided  for 
exclusive  service;  Christian  Feigenspan  v.  Nizolek,  71  N.  J.  Eq.  382,  65  Atl.  703,  on 
enforcement  of  negative  covenants;  Fredericks  v.  Mayer,  13  How.  Pr.  566;  Metro- 
politan Exhibition  Co.  v.  Ward,  24  Abb.  N.  C.  393, — holding  that  court  may 
enforce  stipulation  in  contract  for  personal  services  that  servant  will  not  during 
period  of  employment  work  for  anyone  else;  Standard  Fashion  Co.  v.  Siegel- 
Cooper  Co.  30  App.  Div.  564,  52  N.  Y.  Supp.  433,  (dissenting  opinion),  on  en- 
forcement of  a  negative  covenant  by  injunction:  National  Gum  &  Mica  Co.  v. 
Braendly,  27  App.  Div.  219,  51  N.  Y.  Supp.  93,  holding  where  contract  calls  for 
the  disclosure  of  secret  processes  in  manufacture,  with  stipulation  not  to  disclose 
these  secrets  to  any  body  else,  the  courts  will  restrain  party  from  making 
the  disclosure  to  anyone  else;  Port  Clinton  R.  Co.  v.  Cleveland  &  T.  R.  Co.  13 
Ohio  St.  544,  holding  the  court  will  control  the  conduct  of  a  party  by  injunction 
where  a  contract  calls  for  personal  services  and  at  same  time  not  to  do  acts 
tending  to  defeat  objects  intended  by  the  contract;  Rockafellow  v.  Hanover  Coal 
Co.  2  Pa.  Dist.  R.  108,  12  Pa.  Co.  Ct.  241,  6  Kulp.  507,  holding  the  jurisdiction 
of  the  court  to  enforce  a  negative  covenant,  is  as  undoubted  as  its  jurisdiction  to 
enforce  specific  performance  of  the  affirmative  agreement;  Ex  parte  Warfield,  40 
Tex.  Crim.  Rep.  413,  76  Am.  St.  Rep.  724,  50  S.  W.  933,  holding  equity  will  re- 
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strain  a  servant  from  breaking  a  negative  stipulation  j  La  Societe  Anonyme  Dcs 
Theatres  v.  Lombard,  Rap.  Jud.  Quebec,  15  B.  R.  267  (dissenting  opinion),  on 
equitable  enforcement  of  negative  covenants;  Ontario  Salt  Co.  v.  Merchants'  Salt 
Co.  18  Grant,  Oh.  (U.  C.)  540,  holding  the  court  will  restrain  a  breach  of  a 
negative  covenant  not  to  sell  salt"  except  through  the  trustees  named  in  contract : 
Holcomb  V.  Nixon,  5  Grant,  Ch.  (U.  C.)  278,  holding  where  sale  of  vessels  was 
upon  an  express  condition  that  vendor  would  not  engage  as  forwarder  in  a  cer- 
tain part  of  the  St.  Lawrence  river,  an  injunction  will  lie  restraining  breach  of 
covenant;  Star  Newspaper  Co.  v.  O'Connor  [1893]  W.  N.  114,  on  necessity  of  an 
express  negative  covenant  to  support  injunction;  Catt  v.  Tourle,  L.  R.  4  Ch.  054, 
.•58  L.  J.  Ch.  N.  S.  665,  21  L.  T.  N.  S.  188,  holding  the  court  will  enforce  a  negative 
stipulation  in  a  sale  of  land  giving  the  exclusive  right  to  supply  beer  to  any 
public  house  erected  on  the  land;  Metropolitan  Electric  Supply  Co.  v.  GincJer 
[1901]  2  Ch.  799,  70  L.  J.  Ch.  N.  S.  862,  65  J.  P.  519,  49  Week.  Rep.  508,  84 
L.  T.  N.  S.  818,  17  Times  L.  R.  435,  holding  the  court  will  enforce  an  implied 
stipulation  in  the  contract  not  to  take  gas  from  any  one  else;  Ehrman  v.  Bar- 
tholomew [1898]  1  Ch.  671,  67  L.  J.  Ch.  N.  S.  319,  78  L.  T.  N.  S.  646,  14  Times 
L.  R.  364,  46  Week.  Rep.  509,  holding  the  court  will  not  enforce  a  negative  stipu- 
lation not  to  engage  in  any  other  business  during  the  term  of  ten  years,  on  ground 
of  its  being  unreasonable;  Alexander  v.  Mansions  Proprietary,  16  Times  L.  R. 
431,  enforcing  agreement  not  to  use  passenger  lifts  in  a  particular  manner;  York- 
shire Miner's  Asso.  v.  Howden  [1905]  A.  C.  256,  74  L.  J.  K.  B.  N.  S.  511,  53  Week. 
Rep.  667,  92  L.  T.  N.  S.  701,  21  Times  L.  R.  431  (dissenting  opinion),  on  the  en- 
forcement of  negative  stipulation  in  a  contract. 

Cited  in  notes  in  31  L.R.A.  (N.S.)  262,  on  right,  in  absence  of  negative  cove- 
nant, to  enjoin  former  employee  from  solicting  customers  of  employer:  20  L.R.A. 
167,  on  power  to  grant  mandatory  injunctions  in  negative  form  prohibiting  ren- 
dering of  services  for  third  persons. 

Distinguished  in  Harlow  v.  Oregonian  Pub.  Co.  45  Or.  520,  78  Pac.  737,  holding' 
the  injunction  will  not  lie  although  the  remedy  suggested  of  a  negative  character, 
if  it  be  in  effect  a  decree  for  specific  performance  of  a  contract  where  the  law  af- 
forded an  adequate  redress. 

Limited  in  Davis  v.  Foreman  [1894]  3  Ch.  654,  64  L.  J.  Ch.  N.  S.  187,  8  Reports, 
725,  43  Week.  Rep.  168,  holding  where  stipulation  is  negative  in  form  but  aflirma- 
tive  in  substance  it  will  not  be  enfoi'ced. 

Disapproved  in  Rice  v.  D'Arville,  162  Mass.  559,  39  N.  E.   ISO,  holding  this 
court  is  not   disposed   to  enforce  a  negative   covenant,   where,   if   the   court  had 
power,  it  would  not  enforce  an  affirmative  covenant. 
Contracts  enforceable  in  specie. 

Cited  in  Beokman  v.  Marsters,  195  Mass.  205,  11  L.R.A.  (N.S.)    201,  122   Am. 
St.  Rep.  232,  80  N.  E.  817,  11  Ann.  Cas.  332,  on  distinction  between  contracts 
specifically  enforceable  in  equity  and  other  contracts. 
Reciprocal  negative  and  aflTirniative  in  promises. 

Cited  in  American  Asso.  Base  Ball  Club  v.  Pickett,  20  Phila.  298,  47  Phila. 
Leg.  Int.  212,  8  Pa.  Co.  Ct.  232,  holding  every  express  promise  to  do  an  act  em- 
braces within  its  scope  an  implied  promise  not  to  do  anything  which  will  prevent 
the  promiser  from  doing  the  act  he  has  engaged  to  do;  Donnell  v.  Bennett,  22 
Ch.  Div.  835,  52  L.  J.  Ch.  N.  S.  414,  48  L.  T.  N.  S.  68,  31  Week.  Rep.  316.  47  J. 
P.  342,  holding  there  is  no  tangible  difference  between  an  express  contract  with 
a  negative  stipulation  and  a  contract  containing  an  affirmative  stipulation  which 
implies  a  negative;  Manchester  Ship  Canal  Co.  v.  ilanchester  Racecourse  Co. 
[1901]  2  Ch.  37,  70  L.  J.  Ch.  N.  S.  468,  49  Week.  Rep.  418,  84  L.  T.  N.  S.  436,  17 
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Times  L.  R.  410,  holding  a  stipulation  to  give  a  party  the  "fii-st  refusal"  implies 
a  negative  contract. 

Distinguished  in  Whitwood  Chemical  Co.  v.  Hardraan  [1891]  2  Ch.  41 G,  GO  L. 
J.  Ch.  N.  S.  428,  64  L.  T.  N.  S.  710,  39  Week.  Rep.  433,  holding  a  negative  stipu- 
lation is  not  contained  in  an  agreement  of  the  manager  of  a  manufacturing  com- 
])any  to  give  his  entire  time  to  the  business. 

Criticized  in  Wolverhampton  &  W.  R.  Co.  v.  London  &  N.  W.  R.  Co.  L.  R.  lt» 
Eq.  433,  73  L.  J.  Ch.  N.  S.  131,  holding  it  the  safer  and  better  rule  to  look  to  the 
substance  and  not  to  the  form  to  determine  whether  a  negative  agreement  exists. 
Duty  of  theatrical  performers  to  employers. 

Cited  in  Keene  v.  Wheatley,  Fed.  Cas.  No.  7,644,  on  the  duties  of  theatrical 
performers  to  their  employers. 
Proper   parties    defendant    in    injunction    proceedings. 

Cited  in  Strobridge  Lithographic  Co.  v.  Crane,  20  N.  Y.  Civ.  Proc.  Rep.  15,  12 
N.  Y.  Supp.  834,  holding  in  an  action  against  an  employe  who  is  charged  with 
violating  the  restrictive  covenant,  one  he  has  subsequently  contracted  with  has  an 
interest  in  the  controversy  such  as  to  make  him  a  proper  party. 
Substituted  or  secondary  evidence. 

Cited  in  note  in  34  L.R.A.  585,  589,  on  admissibility  of  affidavit  of  contents  of 
letter  not  produced. 

6  E.  R.  C.  668,  KNATCHBULL  v.  GRUEBER,  3  Meriv.  124.  17  Revised  Rep.  35, 

aff"g  tlie  opinion  of  the  Vice  Chancellor  reported  in  1  Madd.  Ch.  153. 
Specific  performance. 

Cited  in  Jacobs  v.  Revell  [1900]  2  Ch.  858,  69  L.  J.  Ch.  N.  S.  879,  49  Week.  Rep. 
109,  83  L.  T.  N.  S.  029:  Re  Arnold  L.  R.  14  Cli.  Div.  270,  42  L.  T.  N.  S.  705,  28 
Week.  Rep.  635, — on  habit  of  court  in  holding  parties  to  contracts  made;  Paul  v. 
Blackwood,  3  Grant,  Ch.  (U.  C.)  394  (dissenting  opinion),  on  right  to  a  flecree  for 
specific  performance. 

—  Where  complainant  lias  deprived  defendant  of  part  of  benefit  of  con- 
tract. 

Cited  in  O'Neal  v.  McMahon,  2  Grant,  Ch.  (U.  C.)  145,  holding  a  plaintiff,  hav- 
ing deprived  the  defendant  of  the  possession  to  which  by  terms  of  contract  he 
was  entitled,  cannot  claim  a  specific  performance. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  518,  on  right  to  specific  perfonnance  where 
vendor  is  the  actor,  demanding  a  partial  specific  performance  or  a  specific  per- 
formance with  compensation;  Pomeroy,  Spec.  Perf.  2d  ed.  493,  on  conduct  of 
vendor  defeating  right  to  specific  performance  of  contract;  Pomeroy,  Spec.  Perf. 
2d  ed.  429,  430,  on  affirmative  acts  of  plaintiff  in  violation  of  contract,  specific 
performance  of  which  is  sought;  Pomeroj-,  Spec.  Perf.  2d  ed,  421,  on  refusal  of 
specific  performance  where  vendor's  title  is  defective;  Pomeroy,  Spec.  Perf.  2d  ed. 
520,  on  vendor's  right  to  specific  performance  v/hen  title  to  a  material  part  of  the 
land  fails. 

Distinguished  in  Colby  v.  Gadsden,  34  Beav.  416,  5  New  Reports,  456,  11  Jur. 
N.  S.  760,  12  L.  T.  N.  S,  197,  holding  tlie  preventing  of  further  rents  to  a  pur- 
chaser, let  into  the  receipt  of  rents  without  payment  of  purchase  money,  after 
^reat  delay  and  no  payment  as  agreed,  will  not  deprive  him  of  right  to  specific 
performance  of  contract. 
Attempted  resale  by  purchaser  as  evidence  of  waiver  of  defect  in  title. 

Cited  in  Thompson  v.  Dulles,  5  Rich.  Eq.  370,  holding  purchaser's  noncomplaint 
was  binding  only   if   cause  was   removed  before  he  finally   abandoned  contract; 
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Goddin  v.  Vaughn,  14  Gratt.  102,  holding  attempting  to  resell  is  an  important 
circumstance  upon  the  question  of  waiver  of  vendor's  title  but  is  not  conclusive; 
McCord  V.  Harper,  26  U.  C.  C.  P.  96,  on  waiver  of  objection  to  title  by  offering 
property  for  sale. 
Defenses  to  payment  of  purchase  money. 

Cited  in  Allan  v.  Newman,  16  Grant,  Ch.    (U.  C.)    607,  on  circumstances  rais- 
ing an  equity  to  resist  payment  of  purchase  mone}'. 
Prevention  of  iiossible  nuisance  as  ground  for  equitable  relief. 

Cited  in  Com.  v.  Reim/r,  15  Phila.  7-,  39  Phila.  Leg.  Int.  108,  granting  injunc- 
tion against  projection  of  bay  windows  whicli  might  become  a  nuisance. 
AVIiat  constitutes  a  marketable  title. 

Cited  in  note  in  38  L.R.A.  (N.S.)   9,  on  what  is  a  marketable  title. 

6  E.  R.  C.  684,  MILNES  v.  GERY,  9  Revised  Rep.  307,  14  Ves.  Jr.  400, 
Nonenforcement  of  agreement  to  arbitrate. 

Cited  in  Tobey  v.  Bristol  County,  3  Story,  800,  Fed.  Cas.  No.  14,06,5,  holding 
agreement  to  refer  question  to  arbitration  not  specifically  enforceable  in  equity, 
Castle  Creek  Water  Co.  v.  Aspen,  76  C.  C.  A.  516,  8  Ann.  Cas.  660,  146  Fed.  8, 
holding  contract  for  sale  of  water-works  at  valuation  to  be  fixed  by  appraisers 
specifically  enforceable  where  stipulation  for  appraisers  was  not  essence,  of  agree- 
ment; Montgomery  Gaslight  Co.  v.  Montgomery,  87  Ala.  245,  4  L.R.A.  616,  6  So. 
113,  holding  contract  cannot  be  specifically  enforced  in  equity  so  long  as  referees 
remain  luiappointed  or  fail  to  assess  value;  Kennedy  v.  Monarch  Mfg.  Co.  123 
Iowa,  344,  98  N.  W.  796,  holding  court  cannot  compel  parties  to  agree  as  to  person 
who  shall  arbitrate  their  differences;  St.  Louis  v.  St.  Louis  Gaslight  Co.  70  Mo.  69, 
iiolding  contract  of  sale  of  gas  works  not  specifically  enforceable  before  price 
was  fixed  by  arbitrators  in  pursuance  of  contract;  Smith  v.  Boston,  C.  &  M. 
R.  Co.  36  N.  H.  458,  holding  contracts  to  refer  any  matters  of  dispute  that  may 
arise  between  the  parties  are  not  specifically  enforceable  in  equity;  Whitlock  v. 
Duffield,  Hofl'm.  Cli.  Ill,  holding  where  parties  in  pursuance  of  stipulation  have 
appointed  valuers  wlio  cannot  agree  upon  estimate  nor  as  to  an  umpire,  court 
will  not  fix  valuation  by  umpire  or  otherwise;  Heath  v.  New  York  Gold  Exch.  38 
How.  Pr.  168,  7  Abb.  Pr.  N.  S.  251,  holding  enforcement  of  agreements  to  arbi- 
trate is  refused  l>ecause  their  enforcement  is  deemed  against  public  policy,  and 
because  courts  are  presumed  to  be  better  capable  of  administering  and  enforcing 
real  rights  of  parties  than  private  arbitrators;  Norfleet  v.  Southall,  7  N.  C.  (3 
Murph.)  189,  holding  where  parties  liave  agreed  to  arbitrate  price  court  will  not 
have  it  ascertained  by  a  master  in  equity  and  compel  performance  of  contract; 
Graham  v.  Murray,  20  Pa.  Dist.  R.  298,  holding  tliat  court  cannot  enforce  revoca- 
ble contract  to  submit  partnership  affairs  to  arbitration  according  to  partner- 
ship agieement  where  representative  of  deceased  partner  refuses  to  arbitrate; 
Cooke  V.  Miller,  25  R.  I.  92,  54  Atl.  927,  1  Ann.  Cas.  30,  on  refusal  of  court  to 
substitute  itself  for  arbitrators  and  make  aAvard  where  contract  is  executory; 
Pillow  V.  Pillow,  3  Humph.  644,  liolding  where  by  terms  of  agreement-  price  at 
which  lands  were  to  be  taken  in  payment  by  administrators  was  to  be  fixed  by 
commissioners  appointed  upon  oath,  court  could  not  substitute  others  in  their 
stead;  Akely  v.  Akely,  16  Vt.  450,  holding  specific  performance  may  be  decreed 
where  arbitrators  have  made  an  award;  Baker  v.  Glass,  6  Munf.  '212,  holding 
contract  not  specifically  enforceable  where  it  provided  for  taking  of  property  in 
payment  at  valuation  to  be  fixed  by  arbitrators;  Hopkins  v.  Gilman.  22  Wis.  476, 
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holding  agreement  to  renew  lease  upon  basis  of  value  of  property  to  be  fixed  hy 
arbitrators  not  specifically  enforceable;  Quebec  Street  R.  Co.  v.  Quebec,  15  Can.  S. 
C.  164,  holding  court  without  right  to  appoint  arbitrator  to  make  valuation  pro- 
vided for  in  agreement;  McCafl'rey  v.  Cerrie,  3  IManitoba  L.  Rep.  559,  holding 
agreement  to  purchase  land  at  price  to  be  fixed  by  another  is  valid  and  will  be 
enforced  in  equity,  if  price  has  been  fixed  by  party  agreed  upon;  Purdy  v.  Porter, 
38  N.  B.  465,  holding  one  liable  to  pay  value  to  be  determined  in  specific  manner 
and  by  separate  tribunal,  cannot  be  in  default  for  nonpayment  until  such  value 
is  ascertained;  McGill  v.  Proudfoot,  4  U.  C.  Q.  B.  33,  holding  covenant  that  a  fair 
deduction  and  allowance  should  be  made  in  rent,  to  be  ascertained  by  arbitrators 
excluded  court  from  determining  what  would  be  fair  deduction :  Collins  v.  Collins, 
28  L.  J.  Ch.  N.  S.  184,  26  Beav.  306,  5  Jur.  N.  S.  30,  7  Week.  Rep.  115,  holding 
court  without  authority  under  statute  to  appoint  umpire;  Vickers  v.  Vickers,  L. 
R.  4  Eq.  529,  36  L.  J.  Ch.  N.  S.  946,  holding  contract  to  purchase,  at  valuation  to 
be  fixed  by  values  not  specifically  enforceable;  Tillett  v.  Charing  Cross  Bridge  Co. 
28  L.  J.  Ch.  N.  S.  863,  26  Beav.  419,  5  Jur.  N.  S.  994,  holding  agreement  to  refer 
difference  between  parties  to  arbitrator  not  specifically  enforceable.  • 

Cited  in  note  in  15  L.R.A.  142,  on  agreements  to  arbitrate. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  382,  on  specific  performance  of  contracts 
for  sale  at  a  price  fixed  by  valuers;  Benjamin,  Sales,  5th  ed.  145,  on  agreement 
that  price  of  goods  sold  shall  be  fixed  by  valuers. 

Referred  to  as  leading  case  and  distinguished  in  Tscheider  v.  Harrison,  4 
Dill.,  55,  Fed.  Cas.  No.  14,210,  where  parties  could  not  be  put  in  statu  quo, 
mala  fides  was  imputed,  and  remedy  at  law  did  not  satisfj^  covenant  or  doraanda 
of  justice. 

Distinguished  in  United  States  Sugar  Ref.  Co.  v.  Edward  P.  Allis  Co.  45 
C.  C.  A.  108,  105  Fed.  881,  where  there  was  prevention  of  arbitration  by  fraud; 
Strohamier  v.  Zeppenfeld,  3  Mo.  App.  429,  where  parties  had  by  written  contract 
definitely  agreed  upon  all  substantial  terms  and  one  party  refused  to  perform : 
Bristol  V.  Bristol  &  W.  Waterworks,  19  R.  I.  413,  32  L.R.A.  740,  34  Atl.  359, 
holding  where  contract  to  sell  is  merely  subsidiary  part  of  another  eojitract  for 
more  extensive  purpose,  performance  of  which  has  already  been  entered  upon, 
matter  of  determining  price  is  one  of  form  rather  than  substance,  and  court  may 
determine  it;  Sullivan  v.  Susong  &  Co.  30  S.  C.  305,  9  S.  E.  156,  where  by  courts 
order  it  was  left  to  parties  to  make  selection  of  engineers  and  give  it  to  the 
court,  and  it  was  only  in  case  of  their  refusal  to  do  as  agreed  that  selection  was 
to  be  made  by  court;  Anchor  Marine  Ins.  Co.  v.  Corbett,  9  Can.  S.  C.  73, 
where  award  had  been  made  by  arbitrators;  Richardson  v.  Smith,  L.  R.  5  Ch. 
648.  39  L.  J.  Cli.  N.  S.  877,  19  Week.  Rep.  81,  where,  agreement  to  arbitrate  wa.s 
minor  and  subsidiary  part  of  contract  of  sale. 

Referred  to  as  leading  case  and  limited  in  Coles  v.  Peck,  90  Ind.  333,  49  Am. 
Rep.  161,  where  lessor  refused  to  join  in  reference  to  fix  price  in  accordance  witli 
lease  allowing  lessee  to  purchase. 

Limited  in  Kaufmann  v,  Liggett,  209  Pa.  87,  67  L.R.A.  353,  103  Am.  St.  Rep. 
988,  58  Atl.  129,  holding  that  while  court  of  equity  will  not  compel  an  arbitration 
it  will  in  case  of  renewal  lease,  make  appraisement  of  rent  itself,  or  direct  it  to 
be  made  by  its  own  officer,  and  thereafter  enforce  specific  performance;  Schneider 
v.  Hildenbrand,  14  Tex.  Civ.  App.  34,  36  S.  W.  784,  where  stipulation  to  de- 
termine price  by  arbitration  was  treated  as  immaterial. 

Disapproved    in    Cheriyvale    Water    Co.   v.    Cherryvale,    65   Kan.    219,    69    Pae. 
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176,  holding  contract  to  purchase  waterworks  specifically   enforceable,   notwith- 
standing arbitration  clause. 

Enforcement  of  contract  to  sell  at  fair  valuation. 

Cited  in  Estes  v.  Furling,  59  111.  298,  holding  contract  to  sell  land  at  fixed 
valuation  and  buildings  at  fair  valuation  specifically  enforceable;  Duffy  v. 
Kelly,  55  N.  J.  Eq.  G27,  37  Atl.  597,  holding  contract  to  sell  building  at  fair 
valuation  specifically  enforceable;  Kirkpatrick  v.  Lyster,  16  Grant,  Ch.  (U.  C. ) 
17  (dissenting  opinion),  on  right  of  court  to  ascertain  price  when  agreement 
is  to  sell  at  fair  price. 

Enforcement  of  contract  to  sell  at  price  definitely  ascertainable. 

Cited  in  Meyer  v.  Jenkins,  80  Ark.  209,  96  S.  W.  991,  holding  that  agreement 
of  lease  which  provides  that  at  expiration  of  lease  lessee  sliall  liave  privilege  of 
purchasing  land  at  agreed  price  "exclusive  of  improvements  which  shall  be  paid 
for  extra"  is  enforceable;  Hayes  v.  O'Brien,  149  111.  403,  23  L.R.A.  555,  37  N. 
E.  73,  holding  contract  specifically  enforceable  where  it  prescribed  mode  by  which 
price  was  definitely  ascertainable ;  Providence  v.  St.  Johns  Lodge,  2  R.  I.  46,  hold- 
ing court  of  equity  will  not  enforce  contract  of  sale,  where  price  is  to  be  fixed 
by  the  parties,  or  by  arbitrators  chosen  by  the  parties  but  where  agi-eement  is  to 
pay  value  as  appraised  it  is  duty  of  court  to  ascertain  value  by  appointing  ap- 
praisers ;  Dike  v.  Greene,  4  R.  I.  285,  holding  where  contract  of  purchase  and  sale 
provides  for  an  appraisal,  and  from  neglect  or  refusal  of  other  party,  accident  or 
mistake,  there  has  been  failure  to  appraise  by  joint  action  of  contractors,  court 
of  equity  may  make  appraisal  itself  through  master;  House  v.  Brown,  14  Out.  L. 
Rep.  500,  holding  where  agreement  specifies  particular  mode  of  ascertaining  price, 
court  cannot  compel  parties  to  submit  to  any  other  mode,  and  contract  cannot  be 
enforced  if  mode  is  future  agreement  of  parties. 

Cited  in  note  in  53  L.R.A.  295,  on  effect  on  contract  of  leaving  price  in- 
definite. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  212,  214,  on  necessity  that  contract  provide 
means  for  fixing  the  price  to  be  specifically  enforceable;  2  Underbill,  Land.  &  T. 
1293,  on  appraisal  of  improvements  by  person  appointed  by  court  where  parties 
fail  to  indicate  appraiser. 

Distinguished  in  Howison  v.  Bartlett,  147  Ala.  408,  40  So.  757,  holding  that  a 
contract  of  sale  of  timber  which  can  be  identified  may  be  specifically  enforced 
where  the  contract  fixes  the  price  of  the  land,  although  it  further  provides  that 
the  land  be  surveyed  by  a  surveyor  to  be  agreed  upon,  and  this  has  not  been 
done. 
Enforcement  of  contract  acortling  to  its  written  terms  only. 

Cited  in  Godwin  v.  Collins,  4  Houst.  (Del.)  28,  holding  court  can  only  decree 
specific  performance  according  to  written  terms  of  the  agreement;  Wliitlock 
V.  Duffield,  HofTm.  Ch.  Ill,  holding  that  to  justify  performance  of  contract,  all 
its  material  terms  and  conditions  must  be  in  writing,  either  in  agreement 
itself,  or  by  plain  reference  to  written  paper,  supplying  an  omission. 
Nonenforcement  of  incomplete  agreement. 

Cited  in  Manning  v.  Ayres,  23  C.  C.  A.  405.  46  U.  S.  App.  537,  77  Fed. 
690,  holding  contract  is  not  specifically  enforceable  when  any  material  part  of 
it  remains  to  be  settled  by  negotiation;  Rogers  v.  Saunders,  16  Me.  92,  33  Am. 
Dec.  635  (dissenting  opinion),  on  necessity  that  party  asking  specific  performance 
lie  able  to  state  some  contract,  legal  or  equitable,  between  the  parties,  which 
other  refused  to  execute;  McKibbin  v.  Brown,  14  N.  J.  Eq.  13,  holding  contract 
of  sale  in  which  times  or  credits  to  be  given  were  subject  to  arrangement  between 
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the  parties  not  specifically  enforceable;  Harris  v.  Knickerbacker,  5  Wend.  638, 
holding  leaving  matter  uncertain  as  to  what  constitutes  good  and  sufficient 
conveyance  does  not  render  contract  so  uncertain  that  equity  will  refuse  specific 
execution;  Shaw  v.  Lewiston  &  K.  Turnp.  Co.  2  Penr.  &  W.  454,  holding  court 
of  chancery  never  professes  to  Ijind  a  man  to  any  agreement  he  has  not  sub- 
stantially entered  into;  Hincliman  v.  Ballard,  7  W.  Va.  lol,  liolding  equity 
will  not  decree  specific  performance  when  writing  appears  to  be  only  basis  of 
an  agreement,  and  not  the  agreement  itself. 

Distinguished  in  Hart  v.  Hart,  L.  R.  IS  Ch.  Div.  670,  50  L.  J.  Ch.  N.  S.  697, 
45  L.  T.  N.  S.  13,  30  Week.  Rep.  8,  where  agreement  was  complete  on  its  face. 
Denial  of  relief  by  reformation  of  nonenforceable  contract. 

Cited  in  Elstner  v.  Cincinnati  Equitable  Ins.  Co.  1  Disney   (Ohio),  412,  holding 
reformation  will  not  be  decreed,  unless  matter  between  parties  has  taken  shape 
of  agreement  which  either  party  might  legally  enforce. 
Termination  of  contract  by  failure  of  arbitrators  to  act. 

Cited  in  Orient  Mut.  Ins.  Co.  v.  Wright,  23  How.  401,  115  L.  ed.  524,  on  termina- 
tion of  agreement  by  refusal  of  arbitrator  agreed  upon  to  act ;  Elberton  Hard- 
ware Co.  V.  Hawes,  122  Ga.  858,  50  S.  E.  964,  holding  there  is  no  contract  of 
sale  if  persons  appointed  as  valuers  fail  to  act;  Preston  v.  Smith,  67  111.  App. 
613,  holding  contracts  for  sale  at  valuation  price,  to  be  fixed  by  persons  named, 
are  impliedly  conditional  upon  those  persons  surviving  and  making  the  valua- 
tion and  are  terminated  by  their  death  before  doing  so;  Lingeman  v.  Shirk,  ]5 
Ind.  App.  432,  43  N.  E.  33,  on  rule  that  if  A  agrees  to  sell  to  B  certain  lands 
at  price  to  be  fixed  by  C,  and  C  fails  to  fix  price,  contract  fails. 

Cited  in  2  Underbill,  Land  &  T.  983,  on  nonspecific  performance  of  contract 
to  sell  at  appraised  valuation  in  lease  where  no  agreement  by  appraisers. . 
Specific  performance  of  contract  to  convey  land. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  42,  on  extent  and  limitations  of  right  to 
specific  performance  of  contracts  to  convey  land  invalid  at  law. 

6  E.  R.  C.  693,  FLIGHT  v.  BOLLAND,  4  Russ.  Ch.  298,  28  Revised  Rep.  101. 
Specific  performance  of  contract  where  remedy  at  law  is  adequate. 

Cited  in  Eckstein  v.  Downing,  64  N.  H.  248,  10  Am.  St.  Rep.  404,  9  Atl.  626, 
liolding  that  equity  will  not  decree  specific  performance  of  contract  for  sale  of 
shares  of  stock,  when  it  appears  that  remedy  at  law  is  adequate. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  67,  on  refusal  of  specific  performance  of 
contracts  concerning  chattels  where  legal  remedy  is  sufficient. 

Necessity    of    mutuality    of    remedy    to    justify    specific    performance    of 
contract. 

Cited  in  Chrisman  v.  Partee,  38  Ark.  31,  to  the  point  that  equity  will  not 
direct  performance  of  terms  of  agreement  by  one  party,  when  at  time  of  such 
order,  other  party  is  at  liberty  to  reject  obligation  of  agreement;  Woodward  v. 
Aspinwall,  3  Sandf.  272;  Vassault  v.  Edwards,  43  Cal.  458, — holding  contract 
signed  by  one  party  only  specifically  enforceable;  Andrews  v.  Sullivan,  7  111. 
327,  43  Am.  Dec.  53,  on  necessity  that  remedy  of  specific  performance  be  mutual 
and  reciprocal  for  both  v-endor  and  purcliaser;  Buck  v.  Smith,  29  Mich.  166,  IS 
Am.  Rep.  84,  holding  tliat  equity  cannot  specifically  enforce  contract  lacking  in 
mutuality  of  remedy ;  Stoutenburgh  v.  Tompkins,  9  N.  J.  Eq.  332,  holding  that 
equity  will  not  enforce  contract  where  parties  are  not  mutually  bound  to 
fulfill  it:   Richards  v.  Green,  23  N.  -T.  Eq.  536,  holding  tliat  nnilateral  contract 
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will  in  no  case  be  enforced  in  equity,  unless  at  time  of  decree  both  parties  can 
be  bound  by  it:  Offernian  v.  Packer,  20  Pliila.  Leg.  Int.  205,  holding  that  if  agree- 
ment be  not  binding  on  one  party,  it  cannot  bind  other;  Kroener  v.  Calhoun, 
5  Phila.  468,  21  Phila.  Leg.  Int.  141,  holding  it  is  fundamental  that  each  party 
have  right  to  compel  specific  performance;  Doyle  v.  Harris,  11  R.  I.  539;  Pugh 
V.  (iood,  3  Watts  &  S.  56,  37  Am.  Dec.  534, — on  necessity  of  mutuality  of  remedy 
to  justify  specific  performance  of  contract;  Ives  v.  Hazard,  4  R.  I.  14,  67  Am. 
Dec.  500,  holding  that  mutuality  of  remedy,  existing  at  time  of  action  brought 
Dec.  500,  "holding  that  mutuality  of  remedy,  existing  at  time  of  action  brought, 
is  all  that  is  required  to  enaljle  plaintiff  to  maintain  action  for  specific  perform- 
ance; Blackwood  v.  Paul,  4  Grant,  Ch.  (U.  C.)  550,  holding  requisite  reciprocity 
wanting  where  if  defendant  were  seeking  performance  against  plaintiff  his 
inability  to  perform,  would  be  good  answer. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  230,  on  mutuality  as  essential  to  specific 
performance  of  contract. 
—  Legal  disability  of  plaintiff  as  bar. 

Cited  in  Guard  v.  Bradley,  7  Ind.  600,  holding  that  where  contract  has  been 
made  by  one  competent  to  contract  on  behalf  of  infant,  infant  may  sue  for  specific 
performance;  Stone  v.  Morgan,  13  Ind.  App.  48,  41  N.  E.  79  (dissenting  opinion), 
on  right  of  infant  to  sue  for  specific  performance  of  contract;  Ten  Ej'ck  v. 
Manning,  52  N.  J.  Eq.  47,  27  Atl.  900,  holding  that  husband  cannot  maintain 
suit  for  specific  performance  of  agreement  to  exchange  land,  where  at  time  of 
decree,  land  which  husband  agreed  to  convey  in  exchange  belonged  to  his  wife; 
Moore  v.  Moore,  74  N.  J.  Eq.  733,  70  Atl.  684,  holding  that  amendment  may  be 
made  inserting  name  of  next  friend,  on  motion  of  defendant  to  dismiss  where  bill 
was  filed  by  plaintiff"  as  adult,  and  it  is  discovered  that  he  is  infant:  Tarr  v. 
Scott,  4  Brewst.  (Pa.)  49,  holding  contract  not  specifically  enforceable  by 
feme  covert;  Hoover  v.  Calhoun,  16  Graft.  109,  as  to  whether  husband  and  wife 
can  enforce  against  purchaser  specific  execution  of  contract  made  with  them  for 
sale  of  her  land. 

Cited  in  2  Beach,  Contr.  1190,  on  specific  enforcement  of  contract  by  husband 
for  himself  and  wife. 
Representation  of  infant  in  suit  by  guardian. 

Cited  in  Bartlett  v.  Batts,  14  Ga.  539,  holding  court  properly  appointed  guar- 
dian ad  litem  tor  infant  plaintiff;  Guy  v.  Hansow,  86  Kan.  933,  122  Pac.  879, 
holding  that  guardian's  sale  of  infant  ward's  interest  in  land,  may  be  specifically 
enforced  at  suit  of  infant  brought  through  guardian;  BuH'alo  Loan,  Trust  &  S. 
D.  Co.  V.  Knights  Templar  &  M.  Mut.  Aid  Asso.  126  N.  Y.  450,  22  Am.  St. 
Rep.  839,  27  N.  E.  942,  holding  guardian  without  right  to  prejudice  case  by 
changing  burden  of  proof  by  inconsiderate,  unnecessary  and  prejudicial  admis- 
sion. 
Specific  performance  of  contract  against  party  signing;  and  to  be  charged. 

Cited  in  Rogers  v.  Saunders,  16  Me.  92,  33  Am.  Dec.  035 ;  Ivory  v.  :Miirphy,  36 
Mo.  534;  Worrall  v.  Munn,  5  N.  Y.  229,  55  Am.  Dec.  330;  Shirley  v.  Shirley,  7 
Blackf.  452, — holding  that  contract  for  sale  of  land  signed  by  party  to  be 
charged  may  be  specifically  enforced  against  one  who  signs  it;  Luckett  v.  Wil- 
liamson, 37  Mo.  388,  on  granting  specific  performance  of  contract  of  sale  of 
land  when   signed  by  vendor  but  not   by   purchaser. 

Cited  in  note  in  28  L.R.A.  (N.S.)  683,  as  to  who  must  sign  nu'morandum  of 
executory  sale  contract  within  statute  of  frauds. 

Cited  in  Pomeroy,   Spec.  Perf.  2d  ed.  109,  by  what   parties  memorandum   re- 
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quired  by  statute  of  frauds  is  to  be  signed;  Browne,  Stat.  Frauds,  .5t!i  ed.  49G,  on 

necessity  that  only  party  to  be  charged  sign  memorandum  required  by  statute  of 

frauds. 

Right  to  relief  from  agreement  of  counsel. 

Cited  in  Caswell  v.  Toronto  R.  Co.  24  Ont.  L.  Rep.  339,  holding  that  agreement 
of  junior  counsel  in  open  court  that  there  would  be  no  appeal  in  negligence  case 
against  defendant  if  action  was  dismissed  without  costs,  was  not  enforceable 
where  neither  senior  counsel  or  client  was  present  and  jvniior  counsel  acted 
without  authority. 

6  E.  R.  C.  698,  TWINING  v.  MORRICE,  2  Bro.  Ch.  326. 

Refusal  of  court  of  equity  to  enforce  contract  because  of  unfairness. 

Cited  in  Tufts  v.  Tufts,  3  Woodb.  &  M.  456,  Fed.  Cas.  No.  14,233,  holding  that 
in  order  to  have  special  contract  specifically  enforced,  it  must  appear  that  it 
is  legal  and  honest  one;  Lynch  v.  Bischoff,  15  Abb.  Pr.  357,  note,  to  the  point  that 
court  may  refuse  to  grant  specific  performance  where  there  is  want  of  faimcss 
in  contract;  Stearns  v.  Beckham,  31  Graft.  379,  holding  that  contract  for  sale 
of  land  will  not  be  enforced  where  there  is  want  of  fairness  in  contract  althougii 
no  actual  fraud  is  present;  Crooks  v.  Davis,  6  Grant,  Ch.  (U.  C. )  317,  uphold- 
ing decree  for  specific  performance  of  bid  upon  auction  sale  of  land  where  defense 
was  that  owner  employed  puifer;  Rodgers  v.  Rodgers,  13  Grant,  Cli.  (U.  C.)  143, 
liolding  that  specific  performance  of  contract  of  sale  will  not  be  decreed  where, 
son  of  testator  bid  at  chancery  sale  of  father's  property,  not  for  himself,  but 
for  another,  result  of  wliicli  was  to  deter  others  from  bidding;  Re  Davis,  17 
Grant,  Ch.  (U.  C. )  603,  to  the  point  specific  performance  of  contract  will  be 
refused  where  purchaser  employed  former  solicitor  for  vendor  to  bid  for  him. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  255,  on  extrinsic  circumstances  rendering 
contract  unfair;  Pomeroy  Spec.  Perf.  2d  ed.  244,  on  necessity  that  contract  to  be 
specifically  enforceable  be  fair  equal  and  just  in  its  terms. 

—  Fraud. 

Cited  in  Piatt  v.  Oliver,  1  McLean,  295,  Fed.  Cas.  No.  11,114,  holding  that 
contract  made  in  fraud  of  law  or  against  ijublie  policy  cannot  be  enforced; 
Barnes  x.  Starr,  64  Conn.  136,  28  Atl.  980,  to  the  point  that  contract  will  not  be 
enforced  where  there  has  been  fraud  or  surprise  in  making  thereof;  Randall  t. 
Lautenberger,  16  R.  I.  158,  13  Atl.  100,  holding  that,  if  without  seller's  con- 
sent, auctioneer  makes  bids  for  purchaser,  liis  conduct  is  fraudulent,  and  sale  is 
not  enforceable  by  purchaser. 

—  Inadequacy  of  consideration. 

Cited  in  January  v.  Martin,  1  Bibb,  586,  holding  that  inadequacy  of  con- 
sideration will  not  prevent  specific  performance  of  contract,  unless  inadequacy 
is  such  as  to  carry  evidence  of  fraud. 

—  Inadvertency,  surprise  or  mistake. 

Cited  in  Henderson  v.  Hays,  2  Watts,  148,  holding  that  specific  performance  of 
contract  will  not  be  decreed  because  of  inadvertency  and  surprise,  not  amount- 
ing to  fraud,  if  there  is  remedy  at  law. 

Cited  in  Pomeroy  Spec.  Perf.  2d  ed.  314,  on  freedom  from  mistake  as  essential 
to  specific  performance  of  contract;  Pomeroy,  Spec.  Perf.  2d  ed.  519,  on  vendor's 
right  to  specific  performance  where  there  has  been  a  material  misdescription  in 
the  contract. 
Inadequacy  of  consideration  as  affecting  validity  of  sale  under  execution. 

Cited  in  Chisholm  v.  Sheldon,  2  Grant,  Ch.   (U.  C.)   178,  on  validity  of  sale  of 
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equity  of  redemijtion  under  fi.  fa.  where  right  to  sell  was  denied,  and  property 
was   sold  at  merely  nominal  price. 
Validity  of  sales  at  auction. 

Cited  in  Veazie  v.  Williams,  3  Story,  611,  Fed.  Cas.  No.  16,907,  holding  that 
purchase  by  auctioneer,  for  himself,  is  not  void  but  voidable  by  principal,  and  not 
by  third  persons. 
—  Of  agreement  of  creditor  to  bid  in  property  and  resell  to  debtor. 

Cited  in  Freeman  v.  Cooper,  14  Ga.  238,  holding  that  equity  will  enforce  agree- 
ment to  purchase  land  of  debtor  at  sherifl's  sale,  with  agreement  upon  part  of 
creditor  to  resell  to  debtor. 
Surprise  as  evidence  of  fraud. 

Cited  in  Gibson  v.  Carson,  3  Ala.  421,  to  the  point  that  word  "surprise"  may 
be  used  so  as  to  indicate  presumptive  evidence  of  fraud  but  it  usually  means 
case  where  sometliing  is  done  unexpectedly  which  causes  confusion  and  may  be 
deemed  fraud. 
Cancellation  of  contracts. 

Cited  in  Thompson  v.  Jackson,  3  Rand.  (Va.)  504,  15  Am.  Dec.  721,  holding 
that  court  of  equity  will  refuse  to  rescind  contract,  in  manj'  cases  where  it  would 
also  refuse  to  decree  specific  performance. 

Granting   of   specific   performance   where   vendor    has    interest    different 
from  what  he  agreed  to  sell. 

Cited  in  Waters  v.  Travis,  9  Johns.  450,  holding  that  court  of  equity  will 
compel  vendor  to  specificially  perform  contract  for  sale  of  land,  for  part  of  land 
where  he  has  incapacitated  himself  from  conveying  whole. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  418,  on  refusal  of  specific  performance 
where  estate  or  interest  is  diff'erent  from  that  which  vendor  agreed  to  sell. 

6  E.  R.  C.  702,  BEDFORD  v.  BRITISH  MUSEUM,  2  L.  J.  Ch.  N.  S.  129,  2  Myl. 

&  K.  552. 
Enforcement  of  restrictive  covenants  concerning  use  of  land. 

Cited  in  Page  v.  Murray,  46  N.  J.  Eq.  325,  19  Atl.  11;  Scharer  v.  Pantler,  127 
Mo.  App.  433,  105  S.  W.  068, — holding  that  building  restrictions  in  conveyance 
of  fee  are  regarded  unfavorably  and  will  be  strictly  construed,  and  such  re- 
strictions will  not  be  enforced,  where  other  familiar  principles  of  equity  would 
be  thereby  violated;  Coudert  v.  Sayre,  46  N.  J.  Eq.  380,  19  Atl.  190,  on  enforce- 
ment of  restrictive  covenants  regarding  land  in  accordance  with  justice  and 
right;  McClure  v.  Leaycraft,  35  N.  Y.  Civ.  Proc.  Rep.  159,  holding  that  injunction 
will  not  lie  to  enforce  building  restriction  against  erection  of  apartment  houses, 
where  such  enforcement  would  be  inequitable;  Clark  v.  Martin,  49  Pa.  289,  en- 
forcing covenant  as  to  height  of  back  buildings;  Van  Kouglmet  v.  Denison,  11 
Ont.  App.  Rep.  699,  holding  that  restrictive  covenants  in  deed  of  land  will  be 
specifically  enforced  by  injunction,  where  person  seeking  to  enforce  covenant 
liad  nothing  to  do  with  changed  position. 

Cited  in  notes  in  13  Eng.  Rul.  Cas.  108,  109,  111.  on  injunction  to  restrain 
breach  of  covenant;  15  E.  R.  C.  280,  on  necessity  of  purchaser  observing  re- 
strictive stipulations  known  to  him. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  262,  on  time  to  wliich  hardship  of  remedy 
by  specific  performance  must  be  referred;  Ilollingsworth,  Contr.  408,  on  non-en- 
forcement of  covenants  relating  to  land  where  the  change  of  circumstances  ha» 
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been  sucli  that  the  enforcement  under  the  clianged  circumstances  could  no*  have 
been  in  the  contemplation  of  the  parties. 

Distinguished  in  Squire  v.  Campbell,  6  L.  J.  Ch.  N.  S.  41,  1  Myl.  &  C.  459, 
on  ground  that  in  cited  case  there  was  a  covenant  and  only  a  question  vs'as, 
whether  benefit  of  it  had  been  lost  by  covenantee. 

—  Where    iieigliborhood    conditions   have   essentially   changed. 

Cited  in  McCIure  v.  Leaycroft,  1S3  N.  Y.  36,  75  N.  E.  9G1,  5  Ann.  Cas.  45, 
35  N.  Y.  Civ.  Proc.  Rep.  159;  Jackson  v.  Stevenson,  156  Mass.  496,  32  Am. 
St.  Rep.  476,  31  N.  E.  691, — refusing  enforcement  of  covenants  designed  to  pre- 
serve a  residential  section  which  was  no  longer  fit  for  that  use;  Carroll  v. 
Asbury,  28  Pa.  Super.  Ct.  354,  on  discharge  of  covenants  by  change  of  circiim- 
stances;  Doherty  v.  Allman,  L.  R.  3  App.  Cas.  709,  39  L.  T.  N.  S.  129,  26  Week. 
Rep.  513,  holding  where  there  are  negative  words  circumstances  may  change,  so 
that  though  covenant  still  remains  it  would  not  be  reasonable  that  it  should 
be  enforced;  Graham  v.  Craig  [1902]  1  Ir.  Ch.  264,  on  loss  of  right  to  enforce 
restrictive  covenant  by  alteration  of  character  of  adjoining  lands. 

Cited  in  note  in  28  L.R.A.  (N.S.)  707,  on  enforcement  of  restrictive  covenant 
as  aflfected  by  change  in  neighborhood. 

—  Where  complainant  has  assented  to  or  aided  in  changes. 

Cited  in  Coughlin  v.  Barker,  46  Mo.  App.  54;  DeGray  v.  Monmouth  Beach 
Club  House  Co.  50  N.  J.  Eq.  329,  24  Atl.  388;  Hemsley  v.  Marlborough  Hotel  Co. 
62  N.  J.  Eq.  164,  50  Atl.  14;  Ocean  City  Asso.  v.  Chalfant.  65  N.  J.  Eq.  156, 
55  Atl.  801,  1  Ann.  Cas.  601;  Perkins  v.  Coddington,  4  Robt.  647;  Lattimcr 
v.  Livermore,  72  N.  Y.  174, — holding  right  is  defeated  by  plaintiff's  own  violation 
of  covenant;  Ewertsen  v.  Gerstenberg,  186  111.  344,  51  L.R.A.  310,  57  N.  E.  1050, 
holding  restrictions  made  unenforceable  by  acts  of  grantor  and  his  grantees 
changing  neighborhood  so  as  to  make  them  oppressive;  Duncan  v.  Central  Pass. 
R.  Co.  85  Ky.  •525,  4  S.  W.  228,  holding  restrictions  discharged  by  sale  of  part 
of  lots  free  from  them:  Peek  v.  Matthews,  L.  R.  3  Eq.  515,  16  L.  T.  N.  S.  991, 
15  Week.  Rep.  689,  holding  covenant  to  secure  uniformity  in  mode  of  building 
not  enforceable  after  breach  by  other  covenantors  had  been  allowed. 

Referred  to  as  leading  case  and  distinguished  in  Van  Koughnet  v.  Denison,  11 
Ont.  App.  Rep.  699,  Avhere  acts  relied  on  as  having  changed  character  of  square 
and  surrounding  property,  were  acts  to  which  plaintiff  was  not  party. 

Distinguished  in  Orne  v.  Fridenberg,  143  Pa.  487,  24  Am.  St.  Rep.  5G7,  28  W. 
N.  C.  545,  22  Atl.  832;  Star  Brewery  Co.  v.  Prim.as,  163  111.  652,  45  N.  E.  145,— 
where  change  was  in  no  way  attributable  to  complainant;  Knight  v.  Simmonds, 
65  L.  J.  Ch.  N.  S.  583  [1896]  2  Ch.  294,  65  L.  J.  Ch.  N.  S.  583,  74  L.  T.  N.  S. 
563,  44  Week.  Rep.  580,  where  there  was  no  material  departure  from  scheme 
originally  adopted  and  no  substantial  change;  Mitchell  v.  Steward,  L.  R.  1  Eq. 
541,  35  L.  J.  Ch.  N.  S.  393,  14  L.  T.  N.  S.  134,  14  Week.  Rep.  453,  where  plaintiff 
had  not  proceeded  against  person  who  had  sold  beer  at  back  of  his  premises 
in  violation  of  covenant  before  proceeding  against  defendant  who  had  done  like- 
wise on  his  own:  Reilly  v.  Otto,  108  Mich.  330,  66  N.  W.  228,  where  all  of  com- 
plainant's breaches  of  the  conditions  were  in  law  related  to  a  time  prior  to  the 
restrictive  covenant;  Kilbey  v.  Haviland,  24  L.  T.  N.  S.  353,  19  Week.  Rep.  698, 
where  there  was  no  intention  to  relax  stipulation  in  covenant  as  to  submission 
of  building  plans  to  vendors  in  allowing  erection  of  temporary  hovel;  Kemp 
v.  Sober,  1  Sim.  N.  S.  517,  20  L.  J.  Ch.  N.  S.  602,  15  Jur.  458,  where  plaifitiff 
permitted  houses  to  be  used  as  schools  and  defendant  agreed  to  let  premises  for 
ladies'  school  in  violation  of  covenant;   Johnstone  v.  Hall,  2  Kay  &  J.  414,  25 
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L.  J.  Ch.  N.  S.  462,  2  Jur.  N.  S.  780,  4  Week.  Rep.  417,  where  it  was  sought  to 
restrain  use  of  premises  for  school,  other  schools  being  carried  on  upon  same 
estate,  but  without  proof  they  were  allowed  to  be  carried  on  in  violation  of  like 
covenants  as  that  sought  to  be  enforced;  Western  v.  ^lacdermott,  L.  R.  2  Ch. 
72,  12  Jur.  N.  S.  366,  15  L.  T.  N.  S.  641,  15  Week.  Rep.  265,  where  breach  of 
covenant  immediately  affected  enjoyment  of  house  of  plaintiff,  though  there  had 
been  other  breaches. 

Explained  in  Sayers  v.  Collyer,  L.  R.  24  Ch.  Div.  180,  L.  R.  28  CIi.  Div.  10:5. 
54  L.  J.  Ch.  N.  S.  1,  51  L.  f.  N.  S.  723,  33  Week.  Rep.  91,  13  Eng.  Rul.  Cas. 
101,  49  J.  P.  244,  52  L.  J.  Ch.  N.  S.  770,  48  L.  T.  N.  S.  939,  32  Week.  Rep. 
200,  47  J.  P.  741,  holding  plaintiff  barred  from  enforcing  covenant  by  ac- 
quiescence; German  v.  Chapman,  L.  R.  7  Ch.  Div.  271,  47  L.  J.  Ch.  N.  S.  250, 
37  L.  T.  N.  S.  085,  20  Week.  Rep.  149,  holding  right  to  enforce  covenant  as  to 
nature  and  use  of  buildings  to  be  erected  not  waived  by  giving  permission  to  one 
purcliaser  to  open  school  in  his  house. 
—i  Against  grantees  of  covenantor. 

Cited  in  Whitney  v.  Union  R.  Co.  11  Gray,  359,  71  Am.  Dec.  715,  holding 
restrictive  covenant  binding  because  part  of  the  estate  purchased  and  not  be- 
cause of  assignment  to  purchaser;  Weyman  v.  Ringold,  1  Bradf.  40,  holding 
grantee  bound  only  when  covenant  is  incident  to  a  granted  estate:  Ball  v. 
Milliken,  31  R.  I.  36,  37  L.R.A.(N.S.)  623,  76  Atl.  789,  .\nn.  Cas.  1912B,  30,  hold- 
ing that  specific  performance  of  contract  to  convey  land  for  breach  of  condition 
as  to  use  thereof  will  not  be  decreed  where  breach  was  made  by  prior  owners, 
and  present  owner  might  believe  that  condition  was  waived;  Anderson  v.  Row- 
land, 18  Tex.  Civ.  App.  400,  44  S.  W.  911,  holding  personal  covenant  enforce- 
able against  one  who  took  with  notice;  Tardy  v.  Creasy,  81  Va.  553,  59  Am. 
Rep.  676,  holding  covenants  for  mercantile  privileges  on  a  tract  of  land  at 
a  railroad  junction  were  personal;  Tulk  v.  Moxhay,  2  Phill.  Ch.  774,  18  L.  J. 
Ch.  N.  S.  83,  12  L.  T.  O.  S.  469,  15  Eng.  Rul.  Cas.  254,  1  Hall  &  Tw.  105,  13 
Jur.  89,  holding  question  of  enforcement  against  purchaser  with  notice  does  not 
depend  upon  whether  covenant  runs  with  land  but  on  burdens  incident  to  estate. 

Cited  in  note  in  15  E.  R.  C.  280,  on  necessity  of  purchaser  observing  restrictive 
stipulations  known  to  him. 

Referred  to  as  leading  case  and  distinguished  in  Craig  v.  Greer  [1899]  1  Ir. 
Ch.  258,  where  defendants  held  under  series  of  instruments  which  repeatedly 
and  expressly  mentioned  restrictions  and  covenants  as  still  subsisting  and  affect- 
ing tenement  in  qutstion. 

Distinguished  in  Osborne  v.  Bradley   [1003]   2  Ch.  446,  73  L.  J.  Ch.  N.  S.  49, 
89  L.  T.  N.  S.  11  where  covenant  was  taken  by  vendor  for  his  own  benefit. 
—  Who  may  enforce. 

Distinguished  in  Patching  v.  Dubbins,  1  Kay.  1,  17  Jur.  1113,  2  Week.  Rep.  2, 
where  landlord  stipulated  for  benefit  of  several  tenants  not  to  build  upon  opposite 
land  and  their  right  was  not  joint. 
Kostrictive  covenants. 

Referred  to  as  leading  case  in  Mackenzie  v.  Childers,  L.  R.  43  Ch.  Div.  265. 
59  L.  J.  Ch.  N.  S.  188,  62  L.  T.  N.  S.  98,  38  Week.  Rep.  243,  holding  vendors 
hound  by  covenants  as  to  building  scheme,  though  they  did  not  expressly  covenant. 

Cited  in  Barron  v.  Richards,  3  Edw.  Ch.  96,  on  restrictive  covenants  for  protec- 
tion of  a  neighborhood;  Roth  v.  Jung,  79  App.  Div.  1,  79  N.  Y.  Supp.  822,  hold- 
ing erection  of  flat  or  tenement  no  violation  of  covenant  for  exclusive  residence 
uses  made  when  "dwelling"  had  no  distinctive  meaning. 
Notes  on  E.  R.  C— 47. 
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Equitable  remedies  to  protect  rights  in  land. 

Cited  in   Brooke  v.   Kavaiiagh,   Ir.  L.   R.   23   Eq.   97,   on   equitable   principles 
governing  cases  of  alleged  waste  or  breach  of  covenants  as  to  use;   Shre\vs))ury 
&  B.  R.  Co.  v.  Stour  Valley  R.  Co.  2  DeG.  M.  &  G.  866,  refusing  on  the  facts  to 
apply  the  doctrine  of  loss  of  equities  by  acquiescence  in  changed  conditions. 
When  covenants  runs  with  land. 

Cited  in  Savage  v.  Mason,  .3  Cush.  500,  to  the  point  that  covenant  is  said  to 
run  with  land,  when  either  liability  to  perform  it  or  right  to  take  advantage  of 
it  passes  to  assignee  of  land. 

6  E.  R.  C.  721,  CLINAN  v.  COOKE,  9  Revised  Rep.  .3,  1  Sch.  &  Lef.  22. 
Construction  of  statute  of  frauds. 

Cited  in  Workman  v.  Guthrie,  29  Pa.  495,  72  Am.  Dec.  654,  holding  statute 
does  not  say  written  agreement  sliall  bind,  but  that  unwritten  agreement  shall 
not  bind. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  14.5-147,  150,  on  fraud  as  principal  founda- 
tion for  specific  performance  of  partly  performed  contract  within  statute  of 
frauds. 

Taliing  contract  for  sale  or  use  of  lands  out  of  statute  of  frauds. 

Cited  in  Caldwell  v.  Carrington,  9  Pet.  86,  9  L.  ed.  60,  liolding  case  taken  out 
of  statute  by  complete  execution  by  conveyance  of  land:  Keatts  v.  Rector,  1  Ark. 
391,  holding  courts  of  equity  will  enforce  specific  performance  of  contract  with- 
in statute  when  the  parol  agreement  has  been  partly  carried  into  effect;  East- 
burn  v.  Wheeler,  23  Ind.  305,  holding  true  ground  of  relief  against  statute  is  that 
of  fraud;  Moale  v.  Buchanan,  11  Gill  &  J.  314,  holding  where  part  performance 
is  relied  upon,  fact  agreement  was  partly  by  parol  and  partly  in  writing  can 
make  no  difi'erence;  Hibbard  v.  Whitney,  13  Vt.  21,  holding  part  performance  will 
never  enable  party  to  sustain  an  action  at  law  in  direct  violation  of  terms  of 
statute. 

Cited  in  note  in  15  E.  R.  C.  413,  on  ofl'ect  of  part  performance  of  lease. 

Cited  in  Browne,  Stat.  Frauds,  5th  ed,  570,  on  effect  of  part  performance  of 
oral  agreement. 
—  Sufficiency  of  part  performance. 

Cited  in  Tufts  v.  Tufts,  3  Woodb.  &  M.  456,  Fed.  Cas.  Xo.  14,233,  on  what 
constitutes  sufficient  part  performance;  Brock  v.  Cook,  3  Port.  (Ala.)  464,  hold- 
ing that  parol  contract  for  sale  of  lands,  accompanied  with  possession  and  im- 
provements, may  be  specifically  enforced;  Arguello  v.  Edinger,  10  Cal,  150, 
holding  nothing  can  be  regarded  as  part  performance,  to  take  case  out  of  oper- 
ation of  statute,  which  does  not  place  party  in  situation  which  is  a  fraud 
upon  him,  unless  contract  be  executed;  Sands  v,  Thompson,  43  Ind,  18,  holding 
exchange  of  property  insufficient  to  take  contract  out  of  statute;  Moreland  v, 
Lemasters,  4  Blackf.  383,  holding  purchaser's  taking  possession  of  estate,  and 
making  improvements  on  same,  under  p.arol  contract  of  sale,  sufficient  part  per- 
formance to  take  case  out  of  statute;  Ham  v,  Goodrich,  33  N,  H,  32,  holding 
taking  possession  of  land,  rendition  of  services  and  making  of  repairs  was  not  • 
enough ;  Ann  Berta  Lodge  Xo.  42,  I.  O.  O.  F.  v.  Leverton,  42  Tex.  18,  holding 
same  as  to  delivery  of  possession ;  Allen's  Estate,  1  Watts  &  S.  383,  holding  same 
as  to  delivery  of  possession  of  part  of  property  in  pursuance  of  oral  agreement; 
Pepper  v.  Carter,  11  ^lo.  540,  holding  where  there  is  such  part  performance  of 
parol  contract  as  i>laces  party  performing  it  in  situation  which  is  fraud  upon 
him    unless    agreement    is    executed,    equity    will    not    permit    party    to    protect 
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himself  from  executing  contract,  by  pleading  that  it  was  not  in  writing: 
Dean  v.  Anderson,  34  N.  J.  Eq.  496,  to  same  effect;  Rliodcs  v.  Rhodes,  3  Sandf. 
Ch.  279,  holding  case  taken  out  of  statute  where  services  were  of  peculiar  char- 
acter after  performance  of  which  party  could  not  be  placed  in  statu  quo  or 
compensated  in  damages;  Anthony  v.  LeftAvich,  3  Rand.  (Va.)  238  (dissenting 
opinion),  as  to  what  constitutes  part  performance;  Miller  v.  Lorentz,  39  W. 
Va.  160,  19  S.  E.  391,  denying  importance  of  distinction  between  purchaser  tak- 
ing and  vendor  delivering  possession;  Bowen  v.  Warner,  1  Pinney  (Wis.)  600, 
holding  act  of  remaining  in  possession  insufficient;  Ducie  v.  Ford,  138  U.  S. 
587,  34  L.  ed.  1091,  11  Sup.  Ct.  Rep.  417,  holding  withdrawal  in  favor  of  another 
and  refraining  to  prosecute  adverse  claim  to  mineral  lode  insuflicient;  Butler 
V.  Church,  18  Grant,  Ch.  (U.  C.)  190  (dissenting  opinion)  ;  Greenshields  v. 
Barnhart,  3  Grant,  Ch.  (U.  C.)  61  (dissenting  opinion);  Freeman  v.  Harring- 
ton, 5  N.  S.  352, — holding  possession  and  use  of  land  sufficient;  Maddison  v. 
Alderson,  L.  R.  8  App.  Cas.  467,  52  L,  J.  Q.  B.  N.  S.  737,  49  L.  T.  N.  S.  303,  31 
Week.  Rep.  820,  on  doctrine  of  part  performance 

Cited  in  Pomeroy  Spec.  Perf.  2d  ed.  136,  on  part  performance  of  contract 
within  statute  of  frauds;  Pomeroy,  Spec.  Perf.  2d  ed.  164,  on  possession  of 
land  as  part  performance  of  contract  within  statute  of  frauds;  1  Beach,  Contr. 
843,  on  acts  wliich  do  not  constitvite  part  performance  of  contract;  1  Beach, 
Contr.  99,  on  necessity  of  certainty  in  contract;  Browne  Stat.  Frauds,  5th  ed.  599, 
on  purchaser  going  into  possession  as  part  performance  within  statute  of  frauds; 
1  Devlin,  Deeds,  3d  ed.  212,  on  possession  of  realty  as  ground  for  enforcement  of 
parol  agreement  to  purchase. 

Disapproved  in  Lenington  v.  Campbell,  Tappan    (Oliio)    137,  holding  part  per- 
formance does  not  lake  any  case  out  of  the  statute. 
—  Payment  as  part  performance. 

Cited  in  Townsend  v.  Houston,  1  Harr.  (Del.)  532,  27  Am.  Dec.  732  (affirm- 
ing 1  Del.  Ch.  416,  12  Am.  Dec.  109),  on  sufficiency  of  part  payment  to  take 
contract  out  of  statute  and  proof  of  terms  of  contract  after  part  performance 
has  been  established;  Finucane  v.  Kearney,  Freem.  Ch.  (Miss.)  65,  holding  pay- 
ment of  part  or  whole  of  purchase  money  insufficient  to  take  case,  out  of  stat- 
ute, where  there  is  no  other  circumstances  to  induce  interference  of  court; 
Hood  V.  Bowman,  Freem.  Ch.  (Miss.)  290,  holding  payment  of  part  of  purchase 
money  insufficient  to  remove  case  from  operation  of  statute;  Shipman  v.  Sliip- 
man,  65  N.  J.  Eq.  556,  56  Atl.  694;  Nibert  v.  Bagliurst,  47  N.  J.  Eq.  201,  20 
Atl.  2.52:  Garner  v.  Stubblefield,  5  Tex.  552;  Poland  v.  O'Connor,  1  Neb.  50, 
93  Am.  Dec.  327, — holding  same  as  to  part  payment;  Brown  v.  Brown,  33  N. 
.J.  Eq.  650;  Kidder  v.  Barr,  35  X.  H.  235, — holding  same  as  to  payment  of  price; 
Le  Targe  v.  De  Tuyll,  1  Grant,  Ch.  (U.  C.)  227;  Johnson  v.  Canada  Co.  5  Grant, 
Ch.  (U.  C.)  558;  Lloyd  v.  Strobridge,  16  Nat.  Bankr.  Reg.  197,  Fed.  Cas.  No. 
8^435^ — holding  same  as  to  payment  of  purchase  money;  Hatcher  v.  Hatcher, 
^IcMull.  Eq.  311,  holding" same  as  to  payment  of  money;  Glass  v.  Hulbert,  102 
Mass.  24,  3  Am.  Eep.  418,  holding  payment  of  whole  consideration  insufficient 
to  take  case  out  of  statute;  Townsend  v.  Fenton.  32  ^Minn.  482,  21  N.  W.  726, 
holding  insolvency  of  vendor  at  time  contract  is  made  does  not  take  contract 
out  of  statute  in  case  of  part  payment;  Galway  v.  Shields,  1  Mo.  App.  546, 
as  to  whether  payment  or  partial  jjaymcnt  takes  case  out  of  statute;  Jackson 
V.  Cutright,  5  Munf.  308;  Russell  v.  Briggs,  165  X.  Y.  500,  53  L.R.A.  55G,  59 
X.  E.  303  (dissenting  opinion)  :  ]\lalins  v.  Brown,  4  X.  Y.  403, — as  to  whether 
payment   of   money   will    take   contract   as   to    lands    out   of    statute;    Miller   v. 
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Lorentz,  39  W.  Va.  100,  10  S.  E.  391,  holding  that  payment  of  purchase  money 
will  not  take  verbal  contract  to  sell  land  out  of  statute  of  frauds,  although 
vendor  has  become  insolvent:  Biern  v.  Ray,  49  W.  Va.  129,  38  S.  E.  r>30,  holding 
mere  payment  of  purchase  money  in  whole  or  in  part  not  sufficient. 

Cited  in  1  Devlin,  Deeds,  3d  ed.  252;  Browne,  Stat.  Frauds,  5th  ed.  592,— on 
payment  as  part  performance  of  contract  within  statute  of  frauds;  Pomeroy, 
vSpec.  Perf.  2d  ed.  159-lGl,  on  payment  of  the  purchase  price  as  insufficient 
part   performance   of  contract  within   statute  of  frauds. 

—  Partpajinent  coupled   with  otlier  acts. 

Cited  in  Church  v.  Sterling,  16  Conn.  388,  holding  contract  relieved  from  any 
objection  arising  from  statute  by  payment,  entry  and  occupation,  and  im- 
provements on  the  lands;  Bassler  v.  Niesly,  2  Serg.  &  R.  352,  holding  payment  of 
part  of  purchase  money  and  delivery  of  possession  sufficient  to  take  case  out  of 
statute  where  contract  is  clearly  proved;  Smith  v.  Smith,  1  Rich.  Eq.  130,  hold- 
ing payment  of  purchase  money  and  continued  possession  sufficient;  Quinn 
v.  Quinn,  5  S.  D.  328,  49  Am.  St.  Rep.  875,  58  N.  W.  80S,  holding  exception  to 
general  rule  that  payment  will  not  take  case  out  of  statute  is  made  in  case  of 
agreement  to  make  child  heir  at  law  by  person  adopting  it;  Sutton  v.  Svitton, 
13  Vt.  71,  holding  taking  possession  and  payment  of  debts  for  owner  sufficient 
part  performance  to  justify  equitj'^  in  compelling  execution  of  writings  not  fully 
executed;  Smith  v.  Finch,  8  Wis.  245,  holding  that  verbal  contract  to  sell  land 
will  not  be  enforced  upon  payment  of  part  of  purchase  price  and  deHvery  of 
mortgage  to  secure  balance,   unless  vendee  has  been  let  into  possession. 

Cited  with  special  approval  and  distinguished  in  Le  Farge  v.  De  Tuyll,  1 
Grant,  Ch.  (U.  S.)  227,  holding  continued  possession  and  payment  sufficient  to 
take  contract  out  of  statute. 

—  Implied  statutory  negation  of  part  payment  rule  respecting  lands. 
Cited  in  Fannin  v.  McMullin,  2  Abb.  Pr.  N.  S.  224,  holding  partial  payment 

of  purchase  money  Avill  not  take  case  out  of  statute,  because  legislature  having 
said  it  should  have  that  eflect  in  case  of  goods,  and  having  omitted  to  say  so 
in  respect  to  lands,  it  is  to  be  inferred  that  they  meant  partial  payment  should 
not  make  contract  binding  in  case  of  lands. 

—  Necessity  that  the  contract  he  tlie  inducement  to  the  partial  perform- 

ance. 
Cited  in  Weber  v.  INIarshall,  19  Cal.  447,  holding  it  should  clearly  appear 
improvements  were  made  in  reference  to,  or  induced  by  the  contract,  where  parol 
contract  rests  upon  oral  proof,  possession,  and  improvements  made;  Phillips  v. 
Thompson,  1  Johns.  Ch.  131,  holding  that  if  party  sets  up  part  performance 
to  take  parol  agreement  out  of  statute,  he  must  show  acts  unequivocally  re- 
ferring to,  and  resulting  from  that  agreement;  Church  of  the  Advent  v.  Farrow, 
7  Rich.  Eq.  378,  holding  acts  must  be  done  in  strict  pursuance  of  specific  and 
certain   agreement. 

—  Degree  of  proof  required. 

Cited  in  Harris  v.  Knickerbocker,  5  Wend.  638,  holding  parol  contract  for 
sale  of  lands  not  enforceable  in  equity  unless  part  performance  is  clearly 
proved;  Phillips  v.  Thompson,  1  Johns.  Ch.  131,  holding  that  to  entitle  party  to 
take  case  out  of  statute  of  frauds  on  ground  of  part  performance,  he  must 
make  out  by  clear  and  satisfactory  proof  existence  of  contract  as  laid  in  bill. 
Sufficiency  of  memorandum  to  satisfy  statute  of  frauds. 

Cited  in  Barry  v.  Coombe,  1  Pet.  640,  7  L.  ed.  295,  holding  courts  of  equity 
arc    not    particular    with    regard    to    direct    and    immediate    purpose    for    which 
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written  evidence  of  contract  was  created;  Hodgkins  v.  Bond,  1  N.  H.  284,  holding 
writings  under  the  statute  of  fravids  must  have  such  authenticity  that  they  can- 
not be  contradicted  nor  explained  by  parol  testimony;  Sale  v.  Darragh,  2  Hill. 
184,  on  inadmissibility  of  parol  proof  to  help  out  writing  required  by  statute  as 
evidence  of  agreement;  Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch.  273,  holding 
memorandum  ought  to  state  terms  of  contract  with  reasonable  certainty,  so 
substance  of  it  can  be-  understood  from  writing  itself  without  recourse  to 
parol  proof;  Peltier  v.  Collins,  3  Wend.  459,  20  Am.  Dec.  711,  holding  parol  evi- 
dence inadmissible  to  show  warranty;  Ma  Gee  v.  Blankenship,  95  N.  C.  563, 
holding  it  a  sufficient  evidence  in  writing,  when  writing  contains  all  stipulations 
assumed  by  person  to  be  charged,  and  authenticated  by  his  signature;  Dalton 
V.  McBride,  7  Grant,  Ch.  (U.  C)  288  holding  a  signed  agreement  stating 
the  subscribers  had  purchased  the  lots  of  land  set  opposite  their  names  and 
agreed  to  make  payments  according  to  the  conditions"  of  sale  contained  a  suffi- 
cient reference  to  such  conditions  of  sales  a^  to  incorporate  them  into  contract 
and  satisfy  statute  of  frauds. 

Cited  in  1  Mechem,  Sales,  356,  on  several  papers  as  constituting  note  or  memo- 
randum within  statute  of  frauds;  Pomeroy,  Spec.  Perf.  2d.  ed.  119,  120,  on  con- 
tracts by  correspondence  as  constituting  memorandum  required  by  statute  of 
frauds;  Pomeroy,  Spec.  Perf.  2d  ed.  129,  130,  132,  on  subject  matter  of  memo- 
randum required  by  statute  of  frauds;  Browne,  Stat.  Frauds,  5th  ed.  467,  on  form 
of  memorandum  required  by  statute  of  frauds;  Browne,  Stat.  Frauds,  5th  ed.  471, 
on  memorandum  required  by  statute  of  frauds  being  contained  in  more  than 
one  paper. 
—  Descriptions  of  land  or  other  subject. 

Cited  in  Farwcll  v.  Matlier,  10  Allen,  322,  87  Am.  Dec.  641,  holding  mem- 
orandum which  does  not  show  whether  it  relates  to  estate  in  fee,  for  life,  or 
for  years,  insufficient  to  take  case,  out  of  statute;  Hornsby  v.  Johnston,  9  N.  S.  1, 
holding  statute  not  satisfied  by  memorandum  of  land  contract  wherein  description 
was  vague;  Stretton  v.  Stretton,  24  Grant,  Ch.  (U.  C.)  17,  holding  that  a  memo- 
randum of  sale  of  land  is  insufficient  to  satisfy  the  statute  of  frauds  where  it 
defines  the  land  by  reference  to  a  certain  survey  that  had  not  been  made  at  the 
time  but  was  afterwards  made. 
Receipt  as  memorandum  of  sale  or  lease  of  lands. 

Cited  in  Solos  v.  Hickman,  20  Pa.  ISO,  holding  court  will  not  enforce  specific 
performance  of  agreement  for  sale  of  land,  of  which  there  is  no  written  evidence 
except  receipt  for  part  of  purchase  money,  defining  lot  to  be  sold  but  not  defining 
price  or  any  other  terms  of  sale. 
Exclusion  of  parol  testijiiony  to  vary  or  contradict  written  instrument. 

Referred  to  as  leading  case  Blakely  v  Hampton,  3  ^I'Cord,  L.  469,  holding 
parol  proof  admissible  on  part  of  defendant  to  sliow  note  was  by  mistake  given 
for  more  than  was  really  due. 

Cited  in  Ellis  v.  Burden,  I  Ala.  458,  holding  if  any  material  term  of  written 
contract  has  been  omitted  by  the  parties,  it  cannot  be  supplied  by  parol;  God- 
win V.  Collins,  4  Houst.  (Del.)  2S,  to  same  efl'ect;  Wyche  v.  Greene,  11  Ga.  159, 
holding  mistake  in  written  contract  may  be  sliown  by  parol  proof;  Doyle  v. 
Teas,  5  111.  202,  holding  parol  proof  inadmissible  where  language  itself  shows 
parties  using  it  had  no  fixed  and  definite  idea;  Strcator  v.  Jones,  10  N.  C.  (3 
Hawks)  423  (dissenting  opinion),  on  admisaibiiity  of  parol  evidence  to  vary  a 
written  contract;  Westbrook  v.  llarbcson,  2  ^kCord,  Eq.  112,  holding  complain- 
ant in  suit  to  correct  deed  cannot  introduce  parol  testimony  to  set  up  dilJcrent 
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deed  than  that  exoeuted;  Ryan  v.  Goodvvyn,  McMulI.  Eq.  451,  holding  parol  testi- 
mony inadmissible  to  control  legal  effect  of  deed;  Stretton  v.  Stretton,  24  Grant, 
Ch,  (U.  C.)  20.  holding  definition  of  lands  referred  to  in  agreement  for  sale 
thereof  not  ascertainable  by  parol. 

Cited  in  notes  in  17  L.R.A.  272,  on  extent  of  rule  that  parol  evidence  is  inad- 
missible to  vary,  etc.  written  contract;  28  L.R.A.  (N.S.)  870,  on  inadmissibility 
of  parol  evidence  to  vary  a  written  instrument;  22  Eng.  Rul.  Cas.  865,  on  parol 
evidence  as  to  contract  sought  to  be  specifically  enforced. 

Cited  in  Browne  Stat.  Frauds  5th  ed.  543,  on  admissibility  of  oral  evidence  of 
written   contract. 

Distinguished  in  Creigh  v.  Boggs,  19  W.  Va.  240,  where  mistake  was  admitted 
in  answer. 

Limited  in  Hunter  v.  Bilyew,  30  111.  228,  holding  parol  evidence  admissible  to 
show  mistake  in  written  contract;  Gillespie  v.  Moon,  2  Johns.  Ch.  585,  7  Am. 
Dec.  559,  holding  plaintiff  may  show  mistake  in  agreement  by  parol  proof. 
Reformation  of  agreement  and   specifle  performance  as   reformed. 

Referred  to  as  leading  case  in  Osborn  v.  Phelps,  19  Conn.  63,  48  Am.  Dec.  133, 
liolding  written  agreement  respecting  sale  of  real  estate  cannot  be  rectified  in 
equity  court  by  parol  testimony  and  then  enforced. 

Cited  in  Elder  v.  Elder,  10  Me.  SO,  25  Am.  Dee.  205,  holding  parol  testimony 
inadmissible  to  vary  terms  of  written  contract,  for  purpose  of  having  it  amended 
and  specifically  enforced;  Glass  v.  Hulbert,  102  Mass.  24,  3  Am.  Rep.  418,  holding 
operation  of  statute  of  frauds  cannot  be  avoided  by  reformation  of  instrument 
involving  specific  enforcement  of  oral  agreement  within  the  statute,  or  by  adding 
term  which  would  make  it  convey  interest  or  secure  right  conveyable  or  securable 
only  in  writing  unless  plea  of  statvite  is  met  by  estoppel;  Streator  v.  Jones,  10  N. 
C.  (3  Hawks)  423  (dissenting  opinion),  as  to  whether  parol  proof  is  admissible 
on  part  of  plaintiff  who  seeks  specific  performance  of  agreement  in  writing  and 
wishes  to  vary  it  by  parol  proof;  Davis  v.  Ely,  104  N.  C.  16,  5  L.R.A.  810,  17 
Am.  St.  Rep.  607,  10  S.  E.  138,  holding  executory  contract  for  sale  of  land 
cannot  be  corrected,  upon  parol  testimony  by  making  it  include  larger  quantity 
than  is  stated  in  writing  and  thereafter  be  enforced;  Macomber  v.  Peckham,  16 
R.  I.  485,  17  Atl.  910,  holding  contract  for  sale  of  lands  cannot  be  changed  by 
parol    and    then    specifically    enforced. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  343,  on  agreement  being  binding  although 
alleged  by  plaintiff  as  ground  for  reforming  agreement  and  enforcing  specific  per- 
formance of  contract  as  reformed. 

Distinguished  in  Smith  v.  Allen,  1  N.  J.  Eq.  43,  21  Am.  Dec.  33,  where  complain- 
ant sought  to  show  mistake  and  have  bond  reformed. 
Sijecific  performance  of  contract. 

Cited  in  Patrick  v.  Sears,  19  Fla.  8uG,  holding  contract  to  sell  lands  to  be  se- 
lected by  agent  not  specifically  enforceable,  parol  evidence  being  inadmissible  to 
supply  description;  Parkhurst  v.  Van  Cortland,  14  Johns.  15,  7  Am.  Dec.  427 
(reversing  1  Jolins.  Ch.  273),  holding  when  part  performance  is  made  basis  of 
claim  for  specific  execution  of  an  agreement,  parol  proof  may  be  connected  with 
viritten  evidence  for  purpose  of  making  out  the  contract;  Mason  v.  Scott,  22 
Grant,  Ch.  (U.  C.)  592,  holding  party  seeking  to  enforce  land  contract  could  not 
supply  omission  therein  by  oral  evidence. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  89,  on  agreement  being  binding,  although 
a  formal  contract  is  to  be  prepared:  Pomeroy,  Spec.  Perf.  2d  ed.  216,  217,  on  sub- 
ject matter  of  contract  as  essential  to  specific  performance;  Pomeroy,  Spec.  Perf. 
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2d  ed.  314,  on  freedom  from  mistake  as  essential  to  specific  enforcement  of 
contract;  Pomeroy,  Spec.  Perf.  2d  ed.  192,  194,  on  non-granting  of  specific  per- 
formance of  partially  performed  contract  within  statute  of  frauds  where  cpntract 
is  ambiguous  or  uncertain  and  is  not  clearly  proved;  Hollingsworth,  Contr.  53G, 
as  to  when  specific  performance  of  contract  will  be  enforced;  2  Beach,  Contr.  1178, 
on  right  to  specific  performance  of  oral  contract  for  conveyance  of  land. 
—  Defenses  resting  in  parol. 

Cited  with  special  approval  in  Best  v.  Stow,  2  Sandf.  Ch.  29S,  holding  defendant 
in  answer  to  bill  for  specific  performance  may  prove  by  parol  evidence,  that  writ- 
ten instrument  sought  to  be  enforced  against  him  does  not  correctly  and  truly 
express  agreement  of  parties. 

Cited  in  Bradbury  v.  White,  4  Me.  391,  holding  parol  evidence  which  goes  to 
alter  written  instrument  cannot  be  received  in  court  of  equity  any  more  than  in 
court  of  law,  but  party  to  be  charged  may  show  fraud,  mistake  or  'surprise, 
when  specific  performance  is  asked;  Chambers  v.  Lecompte,  9  Mo.  575,  on  distinc- 
tion between  parol  in  defense  and  bill  founded  thereon;  Jarrett  v.  .Johnson,  11 
Gratt.  327,  holding  there  is  well  settled  distinction,  in  regard  to  admission  of 
parol  evidence  between  seeking  and  resisting  specific  performance  of  an  a<Tee- 
ment. 
Sufficiency  of  proof  of  essential  terms  of  contract  or  of  subject  matter. 

Cited  in  Church  of  the  Advent  v.  Farrow,  7  Rich.  Eq.  378,  holding  certain  evi- 
dence inadequate  to  define  subject  to  be  conveyed,  and  purposes  and  estate  for 
Avhich  it  was  to  be  conveyed;  Baker  v.  Wiswcll,  17  Neb.  52,  22  N.  W.  Ill,  holding 
court  cannot  supply  by  conjecture  what  should  be  established  by  clear  and  satis- 
factory proof;  Elstner  v.  Cincinnati  Equitable  Ins.  Co.  1  Disney  (Ohio)  412, 
liolding  court  cannot  determine  sum  to  be  paid  as  premium  for  insurance  v.here 
parties  have  not  agreed  u;)on  such  sura. 

Cited  in  Browne,  Stat.  Frauds,  5th  ed.  615,  on  sending  case  to  master  to  ascer- 
tain terms  of  oral  contract  when  not  sufficiently  shown. 

Distinguished  in  Booz  v.  Philadelphia  &  L.  Transp.  Co.  124  Fed.  430,  where 
statement  of  lien  and  purpose  for  which  it  was  created  were  held  not  so  am- 
biguous or  uncertain  as  to  be  bad  on  demurrer. 

Necessity  of  fixing  term  and  other  particulars  in  agreement  for  lease. 

Cited  in  Delashmutt  v.  Thomas,  45  Md.  140,  holding  contract  leaving  to  les- 
sor absolute  right  to  fix  rate  of  rent,  and  terms  upon  wliich  he  would  let  prop- 
erty to  lessee  after  expiration  of  term  conferred  no  rights  upon  lessee  which 
he  could  enforce;  Reed  v.  Campbell,  43  N.  J.  Eq.  406,  4  Atl.  433,  holding  agreement 
that  lessee  shall  have  first  right  to  lease  premises  not  enforceable;  Whitlock  v. 
Dulfield,  Hofi"m.  Ch.  110,  holding  lease  containing  covenant  to  grant  new  lease 
upon  terms  to  be  fixed  by  the  parties  not  enforceable;  Abeel  v.  Radclifi',  13  Johns. 
297,  7  Am.  Dec.  377,  holding  covenant  void  where  parties  failed  to  state  term 
for  which  new  lease  was  to  be  given;  Hodges  &  Co.  v.  Howard,  5  R.  I.  149,  holding 
term  for  which  lease  was  to  be  granted  cannot  be  ascertained  by  anything  short 
of  written  proof;  Laird  v.  Boyle,  2  Wis.  431,  7  Mor.  Min.  Rep.  301,  12  Mor.  Min. 
Rep.  82,  holding  that  a  provision  in  a  lease  for  a  renewal  which  is  silent  as  to 
the  terms  and  the  length  of  time  the  lease  should  be  renewed  is  void  for  un- 
certainty. 

Cited  in  2  Underbill,  Land.  &  T.  1367,  on  covenant  to  re-let  on  expiration  of 
existing  term  void  for  uncertainty ;  1  Underbill,  Land.  &  T.  386,  on  necessity 
that  writing  to  take  case  out  of  statute  of  frauds  state  duration  of  term. 
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Distinguished  in  Kolso  v.  Kelly,  1   Daly,  419,  where  rent  was  to  be  fixed  by 
arbitrators. 
Specifically  enforceable  leases. 

Cited  in  Dawson  v.  Graham,  41  U.  C.  Q.  B.  532,  holding  no  court  will  decree 
specillc  performance  of  agreement  for  lease  where  there  is  no  definite  term  ex- 
pressed for  which  lease  is  to  be  granted. 
Authority  of  agent  to  execute  writing  for  principal. 

Cited  in  Turnbull  v.  Trout,  1  Hall,  336,  holding  authority  to  execute  written 
agreement  in  another's  name  need  not  be  in  writing;  Hornsby  v.  Johnston,  9  N. 
S.  1,  holding  signature  of  person  as  agent  sufficient  to  bind  principal  if  agent 
has  authority. 

Cited  in  1  Brandt,  Suretyship  3d  ed.  210,  on  non-necessity  that  agent  who  signs 
be  appointed  in  writing;  Browne,  Stat.  Frauds,  oth  ed.  504,  on  appointment 
without  writing  of  agent  to  sign  memorandum  required  by  statute  of  frauds. 
Pomeroy,  Spec.  Perf.  2d  ed.  115,  upon  whom  authority  to  execute  memorandum 
required  by  statute  of  frauds  may  be  conferred. 
Validity  of  parol  authority  to  sell  land. 

Cited  in  Brandon  v.  Pritchett,  126  Ga.  28G,  55  S.  E.  241,  7  Ann.  Cas.  1093. 
(dissenting  opinion),  on  delegation  of  authority  to  sell  land  by  parol;  Champ- 
lin  V.  Parish,  11  Paige,  405,  holding  statutes  do  not  require  that  agent  of  vendor 
has  written  power  to  subscribe  executory  contract  of  sale  of  land,  for  his  prin- 
cipal; McConnell  v.  Brillhart,  17  111.  354,  65  Am.  Dec.  601,  holding  parol  agency 
to  sign  contract  for  vendor  of  land,  etc.  sufficient. 

Cited  in  note  in  15  Eng.  Eul.  Cas.  357,  358,  on  validity  of  parol  authority  to 
sell  land. 

Cited  in  1  Devlin,  Deeds,  3d  ed.  631,  on  non-necessity  that  authority  of  agent 
contracting  to  sell  land  be  tmder  seal     or  in  writing. 

Distinguished  in  Parrish  v.  Koons,  1  Pars.  Sel.  Eq.  Cas.  79,  denying  under 
statute  legality  of  contract  in  Avriting  for  purchase  or  sale  of  lands,  made  by  an 
agent  created  by  parol,  but  only  in  reference  to  specific  execution  of  such  con- 
tract; Mortimer  v.  Cornwell,  HofTm.  Ch.  351,  where  denial  of  agent's  power  in 
answer  was  whollj'^  uncontradicted  by  evidence. 

Collateral  promises. 

Cited  in  Hodgkins  v.  Bond,  1  N.  H.  284,  holding  promise  to  pay  existing  debt 
of  another  is  collateral  to  original  contract. 
Connection  of  writings  by  reference. 

Cited  in  Robinson  v.  Heard,  15  Me.  296,  holding  paper  inadmissible  because 
not  made  part  of  bond,  nor  referred  to  in  bond;  Wallace  v.  McCollough,  1  Eich. 
Eq.  426,  on  making  separate  writing  part  of  instrument  by  reference,  to  it  therein. 

Cited  in   1   Brandt,   Suretyship,   3d  ed.   192,   on  necessity  that,   in   order  that 
several  papers  may  be  read  together,  they  must  on  their  face  refer  to  each  other, 
and,  their  mutual  relation  cannot  be  shown  by  parol  evidence. 
—  Parol  evidence. 

Cited  in  Crockett  v.  Green,  3  Del.  Ch.  466,  holding  that  deficiency  in  memoran- 
dum as  to  terms  or  subject  matter  cannot  be  supplied  by  extraneous  evidence,  un- 
less extraneous  matter  be  referred  to  in  memorandum,  so  as  to  be,  in  legal  efi"ect 
incorporated  into  it;  Kingsbury  v.  Burnside,  58  111.  310,  11  Am.  Eep.  67,  hold- 
ing parol  proof  admissible  to  show  what  was  meant  by  letter  referring  to  trust, 
where  written  evidence  clearly  established  the  trust;  Johnson  v.  Buck,  35  N.  J. 
L.  338,  10  Am.  Rep.  243,  holding  connection  between  signed  and  unsigned  papers 
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cannot  be  made  by  parol  evidence  that  they  were  actually  intended  by  the  parties 
to  be  read  together,  or  of  facts  and  circumstances  from  which  such  intention  may 
be  inferred;  Re  Washington  Park,  52  N.  Y.  131,  holding  parol  evidence  may  be 
resorted  to,  to  prove  identity  of  paper  referred  to  in  written  instrument;  Blair 
V.  Snodgrass,  1  Sneed,  1,  holding  when  several  papers  are  relied  on  for  written 
evidence  of  sale  of  land,  they  must  aflford  intrinsic  proof  that  they  relate  to 
same  contract  of  sale. 
Retention  of  bill  in  eqiiity  to  allow  damages  or  compensation. 

Cited  in  Kelly  v.  Allen,  34  Ala.  663,  on  retention  of  bill  as  suit  for  compensa- 
tion when  it  has  been  filed  for  specific  performance  and  failed  in  that;  Woodman 
V.  Freeman,  25  Me.  531,  holding  court  of  equity  must  give  relief  by  compensation 
or  damages  when  contract  or  conveyance  is  properly  set  aside  or  rescinded  under 
circumstances  requiring,  that  some  compensation  should  be  made  to  one  of  the 
parties  to  adjust  equities  and  do  complete  justice;  Beck  v.  Allison,  4  Daly  (N. 
Y.)  421,  holding  that  court  of  equity  may  if  specific  performance  is  denied, 
award  issue  to  ascertain  plaintiflf's  damage;  Almy  v.  Wilbur,  2  Woodb.  &  M.  371, 
Fed.  Cas.  No.  25G,  holding  in  bill  in  equity  to  compel  redemption  of  mortgage  on 
personal  property  against  one  who  held  possession  of  and  claimed  it,  he  may  bo 
required  to  pay  damages  for  value  of  the  property,  if  destroyed;  Ferson  v. 
Sanger,  5  N.  Y.  Leg.  Obs.  43,  Fed.  Cas.  No.  4,751,  holding  court  of  equity  will  not 
take  jurisdiction  of  suit  for  damages  when  that  is  sole  object  of  bill,  and  when 
no  other  relief  can  be  given;  Ellis  v.  Ellis,  16  N.  C.  (1  Dev.  Eq.)  398,  holding 
where  special  circumstances  pre\eut  plaintiff  in  suit  for  specific  performance  from 
recovering  back  money  paid  at  law,  equity  may  decree  its  return,  though  refusing 
specific  performance;  Pinnotk  v.  Clough,  16  Vt.  500,  42  Am.  Dec.  521,  denying 
specific  performance  of  contract  to  convey  land  but  holding  orator  entitled  to 
amount  paid;  Pajne  v.  Graves,  5  Leigh,  561,  holding  where  bill  is  filed  to  carry 
contract  into  execution,  plaintiff  having  paid  purchase  money,  and  court  refuses 
specific  execution,  it  may  decree  repayment  of  the  purchase  money. 
Appoi'tionment  of  costs  between  parties. 

Cited  in  Coleman  v.  Brooks,  15  Phila.  302,  39  Phila.  Leg.  Int.  158,  apportion- 
ing costs  between  the  parties  where  plaintiff  failed  in  litigation  of  principal  is- 
sued. 

Effect  of  lapse  of  lime  upon  rights  of  title-holder   seeking  evidence  of 
title. 

Cited  in  Foulk  v.  Brown,  2  Watts,  209,  holding  lapse  of  time  shall  not  preju- 
dice person  who  has  title,  while  seeking  discovery  of  that  title  from  persons  in 
possession  of  evidences  of  it. 
Right  to  election  where  thing  granted  is  expressed  by  an  alternative. 

Cited  in  note  in  2  Eng.  Rul.  Cas.  762,  on  grantee's  right  of  election  where  thing 
granted  is  expressed  by  an  alternative. 

6  E.  R.  C.  733,  SUTHERLAND  v.  BRIGGS,  1  Hare,  26,  5  Jur.  1151,  11  L.  J.  Ch. 

N.  S.  36. 
Necessity  of  mutuality  in  contract  sought  to  be  specifically  enforced. 

Cited  in  Tufts  v.  Tufts,  3  Woodb.  &  M.  4.56,  Fed.  Cas.  No.  14,233,  on  absence  of 
necessity  for  mutuality  in  executed  trust;  Estes  v.  Furlong,  59  111.  298,  holding 
party  who  has  not  signed  agreement  relating  to  lands,  may  enforce  it  against 
one   who  has  signed   it,   altliougli   he   could  not  liimself  have   been   compelled   to 
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execute  it;  Morel  v.  ^Mead,  3  N.  M.  39,  1  Pac.  ?,22,  holding  an  optional  right  to 
purchase  a  mine  may  be   specifically  enforced  though  unilateral. 

—  Inability  of  defontlant  to  make  the  agreed  title. 

Cited  in  GartrcU  v.  Stafford,  12  Neb.  545,  41  Am.  Rep.  767,  11  N.  W.  732, 
holding  want  of  evidence  of  defendant's  title  to  land  in  controversy,  no  defense 
where  vendee  insists  upon  performance  of  contract,  and  is  willing  to  accept  ven- 
dor's title. 

Cited  in  note  in  10  L.R.A.  (N.S.)   121,  on  right  of  vendee  to  specific  performance 
with  abatement  from  price  where  vendor  unable  to  give  clear  title. 
Meniorandum  under  statute  of  frauds  signed  by  one  person  only. 

Cited  in  Hodges  v.  Rowing,  58  Conn.  12,  7  L.R.A.  87,  18  Atl.  979,  holding 
weight  of  authority  is  that  statute  of  frauds  is  satisfied  by  signature  to  contract 
of  party  sought  to  be  charged  only. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.   109,  by  what  parties  memorandum   re- 
quired by  statute  of  frauds  is  to  be  signed. 
Part  performance  taking  oral  agreement  out  of  statute  of  frauds. 

Cited  in  Towle  v.  Jones,  19  Abb.  Pr,  449,  1  Robt.  87  (dissenting  opinion),  on 
existence  of  equitable  cause  of  action  upon  oral  contract  as  to  land  partly  per- 
formed; dissenting  opinion  in  Butler  v.  Church,  18  Grant,  Ch.  (U.  C.)  190 
(affirming  16  Grant,  Ch.  (U.  C.)  205),  on  taking  case  out  of  statute;  Jennings  v. 
Robertson,  3  Grant,  Ch.  (U.  S.)  513,  on  part  performance  of  oral  contract  for 
purchase  of  lands. 

Cited  in  Browne  Stat.  Frauds,  5th  ed.  582,  on  sufficiency  of  part  performance  of 
contract  within  statute  of  frauds;  Pomeroy,  Spec.  Perf.  2d  ed.  153,  on  necessity 
that  acts  of  part  performance  be  done  in  pursuance  of  agreement  alleged  and 
with  the  design  of  carrying  it  into  complete  execution;  Pomeroy  Spec.  Perf.  2d 
ed.  195,  on  admissibility  of  parol  evidence  where  contract  partly  performed. 

—  Making  improvements  fitting  to  alleged  contract  or  estate. 

Cited  in  Czermak  v.  Wetzel,  114  App.  Div.  816,  100  N.  Y.  Supp.  167  (dissenting 
opinion),  on  rule  that  improvements  made  by  lessee  of  kind  natural  to  existence 
of  contract  for  lease,  made  on  faith  of  it  and  subsequent  to  it  may  establish 
partial  performance  of  the  contract;  Butler  v.  Church,  16  Grant,  Ch.  (U.  C.) 
205,  holding  that  continued  possession  by  tenant  coupled  with  acts  inconsistent 
with  tenancy  is  sufficient  part  performance  to  let  in  parol  evidence  of  contract  of 
sale. 

Cited  in  Browne,  Stat.  Frauds,  5th  ed.  005,  on  tenant  continuing  in  possession 
and  making  improvements  as  showing  a  change  in  the  holding;  1  Devlin,  Deeds, 
3d  ed.  239,  on  erection  of  improvements  bj^  vendee  under  a  parol  contract  as  part 
performance;  Pomeroy,  Spec.  Perf.  2d  ed.  172,  on  sufficiency  of  possession  as  part 
performance  of  contract  within  statute  of  frauds;  Pomeroy,  Spec.  Perf.  2d  ed. 
175,  on  possession  of  tenant  continued  from  previous  tenancy  as  sufficient  part 
performance  within  statute  of  frauds;  Pomeroy,  Spec.  Perf.  2d  ed.  179,  on  mak- 
ing of  valuable  improvements  as  sufficient  part  performance  of  contract  within 
statute  of  frauds. 

6  E.  R.  C.  747,  FLIGHT  v.  BOOTH,  1  Bing.  N.  C.  370,  4  L.  J.  C.  P.  N.  S.  GG, 
1  Scott,  190. 

Avoidance  or  rescission  of  contract  on  account  of  misrepresentation,  mu- 
tual mistake,  or  fraud. 

Cited  in  Colton  v.  Stanford,  82  Cal.  351,  16  Am.  St.  Rep.  137,  23  Pac.  16,  hold- 
ing that  mistaken  representations,  not  going  to  main  inducement  to  plaintiff  in 
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making  contract  of  compromise,  will  not  justify  rescission,  after  large  expen- 
ditures have  been  made;  Cliase  v.  Willard,  67  X.  H.  369,  39  AtL  901,  holding 
that  technical  breach  of  warranty  of  title  to  chattels,  resulting  in  no  appreciable 
damage  to  vendee  does  not  give  him  right  to  rescind  contract;  \A'lieaton  v.  Fay, 
62  N.  Y.  275,  holding  that  contract  may  be  avoided  because  of  misrepresentation 
although  there  was  no  intent  to  defraud;  Ketchum  v.  Catlin,  21  Vt.  191,  holding 
that  contract,  which  is  made  while  parties  are  under  m.utual  mistake  as  to  ma- 
terial facts  affecting  its  subject  matter,  is  invalid  and  may  be  avoided  in  court  of 
law:  Pope  v.  Picton  S.  B.  Co.  6  N.  S.  18,  holding  that  fraud  and  misrepresenta- 
tion are  good  defense  in  action  for  goods  sold  and  delivered;  Molsons  Bank  v. 
Turley,  8  Ont.  Rep.  293,  holding  that  guaranty  that  certain  goods  represented 
by  warehouse  receipts  were  actually  held  in  warehouse  is  void  wliere  maker  signed 
same  upon  representation  of  officer  of  plaintiff  bank  that  sucli  goods  were  so 
held. 

Cited  in  note  in  12  E.  R.  C.  293,  on  misrepresentation  as  ground  for  rescission 
of  a  contract. 

Cited  in  Hollingsworth,  Contr.  157,  on  effect  of  misrepresentation  on  validity 
of  contract. 

Contract  of  purchase  of  land  because  of  misrepresentation!  or  misdescrip- 
tion. 

Cited  with  special  approval  in  Re  Fawcett  &  Holmes's  Contract  L.  R.  42  Ch. 
Div.  150,  58  L.  J.  Ch.  N.  S.  763,  61  L.  T.  N.  S.  105,  holding  purchaser  must  com- 
plete with  compensation  notwithstanding  misdescription  of  area;  Re  Puckett  & 
Smith's  Contract  [1902]  2  Ch.  258,  71  L.  J.  Ch.  N.  S.  6G6,  50  Week.  Rep.  532,  87 
L.  T.  N.  S.  189,  holding  good  title  to  property  in  accordance  with  contract  not 
shown  where  it  was  repi'escnted  as  suitable  for  building  purposes  but  had  cul- 
vert lying  underneath. 

Cited  in  Rayner  v.  Wilson,  43  Md.  440,  to  the  point  that  any  misdescription  of 
estate,  so  far  affecting  subject-matter  of  contract,  that  it  may  be  reasonably  sup- 
posed, that  but  for  such  misdescription,  contract  would  not  have  been  made, 
avoids  contract;  Van  Blarcom  v.  Hopkins,  63  N.  J.  Eq.  466,  52  Atl.  147,  holding 
that  purchaser  at  judicial  sale  of  town  lot  advertised  to  be  100  feet  front  and 
255  feet  deep,  will  be  required  to  specifically  perform  contract  although  lot  was 
only  93  feet  front  and  255  feet  deep,  where  he  knew  property;  Kelsoy  v.  Northern 
Light  Oil  Co.  54  Barb.  Ill  (dissenting  opinion),  on  right  to  rescind  contract  be- 
cause of  misrepresentation  in  absence  of  fraud;  Rittenbui-g  v.  Freeman,  33  Pa.  Co. 
Ct.  467,  16  Pa.  Dist.  R.  8,  holding  that  misdescription , in  material  matter,  upon 
which  purchase  may  reasonably  rely  and  did  rely,  is  ground  for  avoidance  of  con- 
tract; Cox  v.  Hoban,  12  C.  L.  R.  (Austr.)  256,  holding  that  purchaser  may 
rescind  contract  for  purchase  of  land  where  misdescription  is  such  that  he  would 
not  have  purchased  it  if  correct  description  had  been  given;  Cottingliam  v.  Oot- 
tingham,  11  Ont.  App.  Rep.  624,  holding  that  sale  of  land  in  bulk  will  not  be 
rescinded  for  error  in  description,  where  price  to  be  paid  was  intended  to  cover 
whole  parcel;  Moorhouse  v.  Hewish,  22  Ont.  App.  Rep.  172.  holding  tliat  wliere 
city  lot  was  described  as  having  depth  of  130  feet  more  or  less;  and  had  in  fact 
depth  of  only  117  feet,  specific  performance  of  agreement  was  refused;  Canada 
Life  Assur.  Co.  v.  Peel  General  Mfg.  Co.  26  Grant,  Ch.  (U.  C.)  477,  holding  that 
deficiency  in  quantity  of  land  small  in  proportion  to  quantity  sold,  is  not,  neces- 
sarily, bar  to  specific  performance  of  contract;  Re  Davis  &  Cavey,  L.  R.  40  Cli. 
Div.  601,  58  L.  J,  Ch.  N.  S.  143,  60  L.  T.  N.  S.  100,  37  Week.  Rop.  217,  53  J. 
P.  407,  holding  recovery  of  deposit  on  ground  of  misdescription  can  be  had  only 
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by  raising  question  which  aflccts  validity  of  contract;  Jacobs  v.  Revell  [1000] 
2  Ch.  858,  G9  L.  J.  Ch.  N.  S.  879,  49  Week.  Rep.  109,  83  L.  T.  N.  S.  629,  holding 
purchaser  entitled  to  rescind  where  material  part  of  property  offered  for  sale 
was  not  vendor's. 

Cited  in  Hollingsworth,  Contr.  171,  on  invalidity  of  contract  for  sale  of  land 
because  of  misdescription  afl'ecting  title,  value  or  character  of  property  sold; 
Pomeroy,  Spec.  Perf.  2d  ed.  518,  on  vendor's  right  to  specific  performance  where 
there  has   been   a  material   misdescription   in   the   contract. 

6  E.  E.  C.  759,  VENEZUELA  E.  CO.  v.  KISCH,  36  L.  J.  Ch.  N.  S.  849,  L.  R.  2 

H.  L.  99,  16  L.  T.  N.  S.  500,  15  ^Yek.  Eep.  821. 
Fraud,  inisrepre.sentation,  or  concealment  in  securing  contract. 

Cited  in  Walker  v.  Walbridge,  68  C.  C.  A.  569,  136  Fed.  19,  holding  where  sel- 
ler represented  tract  of  land  contained  more  than  actual  area  thereof  buyer  could 
recover  difference  in  value;  Bank  of  Atchison  County  v.  Byers,  139  Mo.  627,  41 
S.  W.  325,  holding  defendants  liable  for  damages  sustained  by  purchasers  of  bonds 
purporting  on  their  face  to  be  first  mortgage  bonds,  but  being  in  reality  second 
mortgage  bonds;  Laner's  Appeal,  12  W.  N.  C.  165,  on  barring  relief  by  agree- 
ment compromising  fraud. 

Cited  in  notes  in  37  L.E.A.  595,  on  right  to  rely  upon  representations  made  to 
effect  contract  as  basis  for  charge  of  fraud;  6  Eng.  Eul.  Cas.  815,  on  nondisclosure 
of  material  facts  as  ground  for  rescission  of  contract. 

Cited  in  2  Beach,  Contr.  1602,  on  how  far  building  and  loan  association  is  bound 
by  acts  of  officers  in  making  repi'esentations  to  members;  Hollingsworth,  Contr. 
183,  on  necessity  that  representations  actually  deceive  to  constitute  actionable 
fraud. 

—  As  to  ascertainable  facts. 

Cited  with  special  approval  in  IMorrison  v.  Earle,  5  Ont.  Eep.  434,  holding 
party  may  handle  and  read  document,  which  if  his  attention  were  called  to  the 
matter  would  liave  caused  liim  to  make  further  inquiries,  without  being  neces- 
sarily fixed  with  the  knowledge  such  inquiries  might  have  produced. 

Cited  in  American  Freehold  Land  Mortg.  Co.  v.  Pace,  23  Tex.  Civ.  App.  222, 
56  S.  W.  377;  West  End  Eeal  Estate  Co.  v.  Claiborne,  97  Va.  734,  34  S.  E.  900; 
Sabbe  v.  Corbett,  69  Tex.  503,  6  S.  W.  808,^holding  when  once  it  is  established 
that  there  has  been  any  fraudulent  representation  by  which  person  has  been  in- 
duced to  enter  into  contract  it  is  no  answer  to  his  claim  to  be  released  from  it  to 
tell  him  he  might  have  learned  the  facts;  International  &  G.  N.  R.  Co.  v.  Shu- 
ford,  36  Tex.  Civ.  App.  251,  81  S.  W.  1189,  holding  failure  of  passenger  injured  by 
railroad  company  to  investigate  truth  of  representations  made  to  her  regarding 
her  physical  condition  for  purpose  of  securing  release  from  her  no  defense  to 
cancellation  of  contract;  Crompton  v.  Beedle,  83  Vt.  287,  30  L.E.A. (N.S.)  748, 
75  Atl.  331,  Ann.  Cas.  191 2A,  399,  holding  that  one  who  induces  sale  of  land  by 
fraudulent  representations  as  to  value  cannot  avoid  liability  to  recovery,  on  the- 
ory that  vendor  has  no  right  to  rely  on  his  representations;  McClellan  v.  Scott, 
24  Wis.  81,  holding  every  contracting  party  has  absolute  right  to  rely  upon  ex- 
press statement  of  existing  fact,  truth  of  which  is  known  to  opposite  party  and 
unknown  to  him,  as  basis  of  mutual  engagement;  Nejles  v.  Ontario  Invest.  Asso. 
17  Ont.  Eep.  129,  holding  misrepresentation  is  not  to  be  got  rid  of  by  constructive 
notice. 

—  Effect  of.  ^ 

Cited  in  BuUivant  v.  Manning,  41  U.  C.  Q.  B.  517,  holding  contract  induced  by 
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fraud  is  not  void  but  voidable  and  may  be  enforced  by  others  than  party  guilty 
of  fraud,  in  proper  case. 

—  Relief  or  remedy. 

Cited  in  Webb  v.  Roberts,  16  Ont.  L.  Rep.  270,  on  recovery  of  damages  for  de- 
ceit at  law  or  securing  relief  by  rescission  in  equity  in  case  of  contract  of  sale 
■where  there  has  been  misrepresentation. 
Misrepresentation  in  obtaining  subscription  for  shares. 

Cited  in  Zang  v.  Adams,  23  Colo.  40S,  58  Am.  St.  Rep.  249,  48  Pac.  509,  hold- 
ing party  not  bound  by  note  given  in  part  payment  of  stock  subscription  secured 
by  false  representation;  Todt  v.  Mina  Grande  Min.  Co.  135  111.  App.  152,  holding 
that  equity  has  jurisdiction  to  set  aside  sale  of  corporate  stock  induced  by 
fraudulent  representations  of  those  in  charge  of  corporation:  Savage  v.  Bartlett. 
78  Md.  561,  28  Atl.  414,  holding  as  against  company  itself  shareholder  may 
rescind  contract  of  subscription  procured  througli  fraud  of  company,  within  rea- 
sonable time  after  discovery  of  the  fraud;  Sawyer  v.  Menominee  Loan  & 
Bldg.  Asso.  103  Mich.  228,  61  N.  W.  521  (dissenting  opinion),  on  right  of 
stockholder  to  relief  against  corporation  for  false  representations  in  selling 
stock  to  him;  Vreeland  v.  New  Jersey  Stone  Co.  29  N.  J.  Eq.  188,  hold- 
ing contracts  to  take  stock  in  corporation,  if  induced  by  fraud,  create  no 
obligation,  and  injured  party  has  right  to  have  them  abrogated;  Bosher  v. 
Richmond  &  H.  Land  Co.  89  Va.  455,  37  Am.  St.  Rep.  879,  16  S.  E.  360, 
liolding  that  persons  who  have  been  induced  by  same  fraudulent  misrepresenta- 
tion to  sTibscribe  to  stock  of  corporation  have  common  interest,  and  may  join  in 
suit  to  cancel  subscription;  Cote  v.  Stadacona  Ins.  Co.  6  Can.  S.  C.  193,  on 
invalidity  of  contract  to  purchase  shares  induced  by  fraud. 

Cited  in  note  in  33  L.R.A.  724,  732,  735,  on  rescission  for  fraud  or  misrepre- 
sentation in  procuring  subscription  to  stock. 

Cited  in  2  Beach,  Contr.  1330,  1331,  on  effect  of  fraud  in  procuring  subscription 
to  corporate  stock. 

—  In  prospectus  of  common  enterprise  or  company. 

Cited  in  Morgan  v.  Skiddy,  62  N.  Y.  319,  holding  all  material  facts  should 
be  disclosed  or  at  least  none  concealed  in  prospectus;  Cox  v.  National  Coal  & 
Oil  Invest  Co.  61  W.  Va.  291,  56  S.  E.  494,  holding  that  when  prospectus  misrep- 
resenting condition  of  corporation  is  issued  by  promoter  and  directors  of  cor- 
poration, no  other  relation  between  parties  need  be  shown,  by  person  deceived 
thereby;  Petrie  v.  Guelph  Lumber  Co.  11  Can.  S.  C.  450,  holding  alleged  mi.s- 
representations  in  prospectus  insufficient  to  support  action  for  deceit:  Farrell  v. 
Portland  Rolling  Mills  Co.  3  N.  B.  Eq.  508,  holding  that  directions  adopting 
resolution  to  sell  shares  and  to  employ  broker  for  purpose  are  not  responsible 
for  misrepresentations  in  prospectus  issued  by  broker. 

Cited  in  note  in  7  E.  R.  C.  502,  on  right  of  purchaser  of  shares  from  original 
allottee  to  maintain  action  for  misrepresentations  in  prospectus  of  corporation. 

—  As  to  ascertainable   facts  respecting  corporate   stocks   subscribed. 
Cited  in  Upton  v.  Englehart,  3  Dill.  496,  Fed.  Cas.  No.  16,800:  American  Alkali 

Co.  v.  Salom,  65  C.  C.  A.  284,  131  Fed.  46, — holding  that  as  against  corporation 
itself  subscriber  for  stock  is  not  bound  to  investigate  truth  of  statements  upon 
strength  which  he  subscribed;  Sawyer  v.  MenomitHM'  Loan  &  Bldg.  Asso.  lO."! 
Mich.  228,  61  N.  W.  521,  holding  failure  of  complainant  to  find  out  what  by- 
laws of  corporation  were,  where  secretary  represeiitfd  they  were  interpreted  in 
certain  way,  not  a  bar  to  his  relief  upon  contract  made  in  light  of  such  represen- 
tation. 
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Ijachcs  of  defrauded  subscriber  to  stock. 

Cited  in  Park  v.  Krigs,  24  Tex.  Civ.  App.  650,  60  S.  W.  005,  holding  reason  for 
requiring  diligence  on  part  of  stockholder  who  has  been  induced  to  take  stock  by 
fraud  to  take  prompt  measures  to  discover  the  fraud  and  rescind  contract  are 
first,  that  by  remaining  in  company  he  may  mislead  others  into  becoming  mcmberg 
of  it  upon  credit  of  his  name  and  second,  that  he  may  induce  others  to  deal  with 
corporation  and  give  credit  to  it  for  same  reason;  Farrell  v.  Manchester,  40  Can. 
S.  C.  339,  (reversing  38  N.  B.  Rep.  304  Avhich  affirmed  3  N.  B.  Eq.  508),  holding 
court  will  not  refuse  relief  merely  because  of  delay  between  repudiation  and  ac- 
tion where  shareholder's  shares  have  been  fully  paid  up  and  he  has  repudiated 
within  reasonable  time. 

Distinguished  in  Oakes  v.  Turquahd,  L.  R.  2  H.  S.  325,  36  L.  J.  Ch.  N.  S.  949,  16 
L.  T.  N.  S.  808,  15  Week.  Rep.  120,  6  Eng.  Rul.  Cas.  879,  where  contract  of  sub- 
scription was  obtained  by  fraud  and  subscriber's  name  was  thereafter  placed  on 
register  of  shareholders. 
Duty  of  promoters  or  solicitors  to  make  full  disclosure. 

Cited  in  Virginia  Land  Co.  v.  Haupt,  90  Va.  533,  44  Am.  St.  Rep.  939,  19  S.  E. 
168,  holding  where  person  solicited  to  subscribe  has  no  other  information  than 
that  which  agent  chooses  to  convey,  statements  of  agent  ought  to  be  character- 
ized by  utmost  truth  and  candor. 

Cited  in  1  Page,  Contr.  297,  on  necessity  that  promoters  of  corporations  dis- 
closing material  facts  regarding  property  transferred*,  by  them  to  the  corporation. 
Relation  of  promoter  to  his  company  and  future  shareholders.   • 

Cited  in  Cortes  Co.  v.  Thanuhauser,  45  Fed.  730,  holding  there  is  fiduciary  re- 
lation between  promoters  and  betv/een  a  promoter  and  company  in  its  corporate 
capacity  which  imposes  duty  of  full  and  fair  disclosure  of  all  material  facts; 
Hayward  v.  Leeson,  176  Mass.  310,  49  L.R.A.  725,  57  N.  E.  656,  holding  promoter 
stands  in  fiduciary  relation  to  future  shareholders;  Morgan  v.  Skiddy,  62  N.  Y. 
319,  holding  when  false  prospectus  has  been  issued  no  other  relation  or  privity 
between  parties  need  be  shown,  except  that  created  by  wrongful  and  fraudulent 
act  of  defendant  in  issuing  or  circulating  the  prospectus,  and  resulting  injury 
to  plaintiff". 

Cited  in  note  in  25  L.R.A.  100,  on  duties  and  liabilities  of  promoters  to  cor- 
poration and  its  members. 
Decision  of  appeal  on  grounds  other  than  those  passed  upon  below. 

Cited  in  Watt  v.  South-West.  Boom  Co,  19  N.  B.  646  (dissenting  opinion),  on 
limitation  of  appeal  to  specific  matter  decided  and  appealed  from;  Brown  v. 
Vaughan,  22  N.  B.  258,  holding  court  of  appeal  may  support  judgment  of 
court  appealed  from  on  groinid  other  tlian  that  upon  which  it  was  decided  below. 

6  E.  R.  C.  777,  ERLANGER  v.  NEW  SOMBRERO  PHOSPHATE  CO.  L.  R.  3  App. 
Cas.  1218,  48  L.  J.  Ch.  N.  S.  73,  39  L.  T.  N.  S.  269,  27  Week.  Rep.  65,  affirm- 
ing the  decision  of  the  Vice  Chancellor,  reported  in  46  L.  J.  Ch.  N.  S.  425,  L. 
R.  5  Ch.  Div.  73,  36  L.  T.  N.  S.  222,  25  Week.  Rep.  436. 

Promoters  and  their  relation  to  company  and  shareholders. 

Referred  to  as  leading  case  in  Ex-Mission  Land  &  Water  Co.  v.  Flash,  97  Cal. 

610,  32  Pac.  600,  holding  promoters  stand  in  fiduciary  relation  to  company  and  its 

stockholders. 

Cited  in  Las  Ovas  Co.  v.  Davis,  35  App.  D.  C.  372 ;  The  Telegraph  v.  Loetscher, 

127  Iowa,  383,  101  N.  W.  773,  4  Ann.  Cas.  667 ;  Mason  v.  Carrothers,  105  Me.  392, 

74  Atl.  1030;  Wills  v.  Nehalem  Coal  Co.  52  Or.  70,  96  Pac.  528;   Commonwealth 
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S.  S.  Co.  V.  American  Shipbuilding  Co.  197  Fed.  707,— lioldiiig  that  promoters 
stand  in  fiduciary  relation  to  corporation  in  behalf  of  which  ,they  are  acting; 
Old  Dominion  Copper  Min.  &  Smelting  Go.  v.  Bigclow,  203  Mass.  159,  40  L.R.A. 
(N.S.)  314,  89  N.  E.  193,  holding  that  duties  of  promoters  as  fiduciaries  to  com- 
pany are  matters  of  common  law  cognizance;  Brewster  v.  Hatch,  122  N.  Y.  349,  10 
Am.  St.  Rep.  498,  25  N.  E.  505,  holding  promoters  of  corporation  occupy,  before 
its  organization,  position  of  trust  and  confidence  towards  those  whom  they  in- 
duced to  invest  in  the  enterprise;  Hood  v.  Eden,  3G  Can.  S.  C.  476  (dissenting 
opinion),  on  definition  of  term  promoter;  Emma  Silver  Min.  Co.  v.  Lewis,  L.  R. 
4  C.  P.  Div.  396,  48  L.  J.  C.  P.  N.  S.  257,  40  L.  T.  N.  S.  108,  27  Week.  Rep.  836, 
holding  persons  who  get  up  and  form  company  have  duties  towards  it  before 
it  comes  into  existence. 

Cited  in  notes  in  25  L.R.A.  91,  99,  on  diities  and  liabilities  of  promoters  to  cor- 
poration and  its  members;  7  Eng.  Rul.  Gas.  521,  522,  on  necessity,  on  formation 
of  corporation,  of  disclosure  of  all  contrjicts  to  Avhich  a  promoter,  director,  or 
trustee  is  a  party;  40  L.R.A.  219,  222,  on  relations  and  rights  of  syndicate  mem- 
bers. 

Cited  in  1  Elliott  Railr.  2d  ed.  22,  on  duties  and  liabilities  of  railroad  pro- 
moters. 

The  decision  of  Vice  Cliancellor  was  cited  in  Dickerman  v.  Northern  Trust  Co. 
176  U.  S.  181,  44  L.  ed.  423,  20  Sup.  Ct.  Rep.  311,  holding  promoter  is  agent  of 
corporation  and  subject  to  disabilities  of  ordinary  agent;  Mackey  Baking  Co.  v. 
Mackey,  19  Pa.  Dist.  R.  893,  57  Pittsb.  L.  J.  221,  holding  that  promoters  of  com- 
pany stand  in  fiduciary  relation  to  company,  and  to  subscribers  who  form  compa- 
ny; Re  Leeds  &  H.  Theatres  [1902]  2  Ch.  809,  51  Week.  Rep.  5,  72  L.  J.  Cli.  N.  S. 
1,  87  L.  T.  N.  S.  488,  holding  persons  invited  to  accept  allotments  of  shares  cestui 
que  trust  of  promoters. 

—  Fraud  on  subscribers. 

Cited  in  Walker  v.  Anglo-American  Mortg.  &  T.  Co.  72  Hun,  334,  25  N.  Y. 
Supp.  432,  holding  that  if  promoters  make  material  misrepresentations  or  con- 
ceal material  facts  in  respect  to  enterprise  to  injury  of  those  induced  to  subscribe, 
they  become  liable  for  damages. 

The  decision  of  Vice  Chancellor  was  cited  in  Cortes  Co.  v.  Thannhauser,  45 
Fed.  730,  holding  it  is  duty  of  promoter  towards  those  invited  to  co-operate  in 
the  enterprise  not  only  to  al)stain  from  stating  as  fact  that  which  is  not  so, 
but  not  to  omit  to  state  any  material  fact  witliin  his  knowledge;  Hornblower  v. 
Grandall,  7  Mo.  App.  220,  holding  that  promoters  are  liable  to  stock  purchasers 
for  false  representations  as  to  material  facts  of  inducement  peculiarly  within  the 
knowledge  of  the  promoters  or  their  agents. 

—  Disclosure  in  prospectus. 

The  decision  of  the  Vice  Chancellor  was  cited  in  Twycross  v.  Grant,  L.  R.  2  C. 
P.  Div.  469,  46  L.  J.  C.  P.  N.  S.  636,  36  L.  T.  N.  S.  812,  25  Week.  Rep.  701,  on  duty 
of  promoters  to  disclose  contracts  tliey  have  entered  into  in  prospectus. 

—  Liability  of  promoter.s  for  .secret  profits. 

Cited  in  Wilcox  v.  Foley,  64  Conn.  101,  25  L.R.A.  90,  29  Atl.  303,  holding  that 
corporation  instead  of  its  stockholders  should  sue  for  avails  of  secret  agreement 
between  promoter  and  one  from  whom  corporation  bought  property;  Tomp- 
kins v..  Sperry,  96  Md.  560,  54  Atl.  254,  to  the  point  that  promoters  of  cor- 
poration act  in  fiduciary  relation  and  are  liable  for  secret  i)rofits  made  in  that 
capacity;  Hutchinson  v.  Simpson,  92  App.  Div.  382,  87  N.  Y.  Supp.  369,  holding 
that  promoters  who  have  made  secret  profits  arc  bound  to  account  therefor  at 
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instance  of  party  who  suffLTod  by  their  acts;  Re  Hess  Mfg.  Co.  "io  Ont.  Rep.  182, 
holding  that  promoter  of  corporation  has  fiduciary  relation  towards  company, 
and  will  not  be  permitted  to  make  secret  profits  in  his  dealing  with  company. 

Cited  in  2  Beach,  Contr.  1980,  on  invalidity  of  promoters'  secret  contracts. 

The  decision  of  the  Vice  Chancellor  was  cited  in  Bigelow  v.  Old  Dominion 
Copper  Min.  &  Smelting  Co.  74  N.  J.  Kq.  457,  71  Atl.  153,  holding  that  corpora- 
tion may  hold  jointly  and  severally  liable  jiromoters  who  have  acquired  secret 
profits  by  joint  acts. 

—  Definition  of  secret  profits. 

Cited  in  Arnold  v.  Searing,  78  N.  J.  Eq.  146,  78  Atl.  702,  holding  that  "secret 
profits,"  which  promoters  are  prohibited  to  make  are  such  profits  as  are  made 
without  disclosure  to  real  parties  in  interest  and  obtaining  their  express  or  im- 
plied consent. 

—  Sale  of  promoter's  property  to  company  making  secret  profit. 
Referred  to  as  leading  case  in  Yeiser  v.  United  States  Board  of  Paper  Co.  46  C. 

C.  A.  587,  52  L.R.A.  724,  107  Fed.  340,  holding  stock  issued  to  promoters  repre- 
senting profits  made  on  sale  of  property  to  corporation  under  circumstances  of 
concealment  of  true  value  of  property  sold  will  be  cancelled. 

Cited  in  Xorthrup  Min.  Co.  v.  Dinock,  27  U.  S.  112,  holding  transaction  wherein 
vendors  of  mine  and  promoter  acting  together  obtained  price  from  buyers  which 
allowed  vendors  to  pay  promoter  secret  profit  not  sustaifiable;  Wilcox  v.  Foley,  64 
Conn.  101,  25  L.R.A.  90,  29  Atl.  303,  holding  test  of  validity  of  such  transaction  is 
that  it  must,  in  all  its  parts,  be  open  and  fair,  so  that  promoters  shall  not  in 
fact,  substantially  "act  both  as  vendors  and  vendees  and  in  latter  capacity,  ap- 
prove transaction;  Cuba  Colony  Co.  v.  Kirby,  149  Midi.  453,  112  X.  W.  1133, 
holding  promoters  bound  to  act  toward  corporation  in  good  faith  in  matter  of 
purchase  by  corporation  of  property  in  which  they  are  interested;  Plaquemines 
Tropical  Fruit  Co.  v.  Buck,  52  N.  J.  Eq.  219,  27  Atl.  1004,  holding  promoter  can- 
not retain  stock  or  money  obtained  from  corporation  by  having  it  purchase  prop- 
erty from  himself  without  his  having  made  full  and  fair  disclosure;  Old  Domin- 
ion Copper  Min.  &  Smelting  Co.  v.  Bigelow,  188  Mass.  315,  108  Am.  St.  Rep.  479, 
74  N.  E.  653,  holding  fact  that  property  was  bought  with  view  to  reselling  it  to 
corporation  to  be  organized  for  the  purpose,  and  that  that  purpose  was  ultimately 
carried  into  effect,  does  not  give  corporation  subsequently  organized  riglit  to 
benefit  of  the  purchase;  Heckman's  Estate,  15  Pa.  Co.  Ct.  264,  liolding  contract 
vitiated  by  stipulation  of  organizer  of  company  for  secret  profit ;  Pietsch  v.  Mil- 
brath,  123  Wis.  647,  68  L.R.A.  945,  107  Am.  St.  Rep.  1017,  101  X.  W.  388,  holding 
that  promoters  cannot  escape  liability  to  corporation  for  fraudulent  profits  in 
transferring  property  at  excessive  value,  by  limiting  stock  subscriptions  to  them- 
selves until  transaction  is  consummated,  and  then  selling  remaining  stock  to  out- 
siders as  treasury  stock:  Re  Hess  Mfg.  Co.  23  Can.  S.  C.  644  ( affirming  21  Ont. 
App.  66,  which  reversed  23  Ont.  Rep.  182),  holding  shares  allotted  to  alleged  pro- 
moter in  part  consideration  of  factory  sold  to  company  might  be  treated  as  fully 
paid  up  in  case  of  company's  insolvency;  Ladywell  Min.  Co.  v.  Brookes,  L.  R.  34 
Ch.  Div.  398,  L.  R.  35  Ch.  Div.  400,  56  L.  J.  Ch.  X.  S.  684,  56  L.  T.  N.  S.  677,  35 
Week.  Rep.  785,  holding  it  not  sufficient  to  show  it  was  contemplated,  at  time  of 
purchase  by  alleged  promoter,  that  company  should  be  formed  or  even  that  pi'op- 
erty  should  be  sold  to  company  in  order  to  render  peison  liable  for  profit;  Re 
Lady  Forrest  Gold  Mine  [1901]  1  Ch.  582,  70  L.  J.  Ch.  X.  S.  275,  84  L.  T.  X.  S. 
559,  17  Times  L.  R.  198,  holding  member  of  selling  syndicate  not  liable  to  pur- 
chasing corporation   for  profits  made  where  syndicate  did  not  acquire  property 
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in  character  of  promoters;  Re  British  Seamless  Paper  Box  Co.  L.  R.  17  Ch.  Div. 
467,  50  L.  J.  Ch.  N.  S.  497,  44  L.  T.  N.  S.  498,  29  Week.  Rep.  690,  on  attempt  of 
promoters  to  make  profit  for  themselves  out  of  what  is  apparently  paid  vendors; 
Re  Cape  Breton  Co.  L.  R.  2G  Ch.  Div.  221,  L.  R.  29  Ch.  Div.  795,  holding  one  not 
in  position  of  trustee  when  he  acquired  propertj-  not  obliged  to  account  for  profit 
on  sale  to  company;  Re  Olympia  [1898]  2  Ch.  153,  holding  persons  forming  com- 
pany owe  duties  not  to  make  secret  profit  out  of  it  without  informing  it  of  the  fact 
and  giving  company  opportunity  to  decline  to  allow  such  profit  to  be  made  at 
its  expense;  Phosphate  Sewage  Co.  v.  Hartmont,  25  Week.  Rep.  743,  holding  pro- 
moter making  sale  to  his  company  acts  in  fiduciary  capacity  but  is  not  trustee  in 
such  sense  that  Debtors'  Act  authorizing  imprisonment  of  debtor  who  does  not  pay 
money  when  ordered  to  do  so  by  court  applies. 

Referred  to  as  leading  case  and  distinguished  in  Lagunas  Nitrate  Co.  v.  La- 
gunas  Syndicate  [1899]  2  Ch.  392,  68  L.  J.  Ch.  N.  S.  G99,  48  Week.  Rep.  74,  81 
L.  T.  N.  S.  334,  15  Times  L.  R.  436,  where  there  was  no  fraud. 

Distinguished  in  Milwaukee  Cold  Storage  Co.  v.  Dexter,  99  Wis.  214,  40  L.R.A. 
837,  74  N.  W.  976,  where  subscribers  for  stock  knew  wliat  price  was  to  be  paid 
for  property  purchased  and  could  have  ascertained  its  value;  Old  Dominion  Cop- 
per Min.  &  Smelting  Co.  v.  Lewisohn,  210  U.  S.  206,  52  L.  ed.  1025,  28  Sup.  Ct. 
Rep.  634,  where  corporation  was  in  full  life  and  had  assented  to  sale  with  knowl- 
edge of  the  facts  before  an  outsider  joined,  and  members  of  selling  syndicate, 
tliough  members  of  corporation  were  not  joined  as  defendants;  Larocque  v.  Beau- 
chemin  [1897]  A.  C.  358,  66  L.  J.  P.  C.  N.  S.  59,  76  L.  T.  N.  S.  473,  45  Week. 
Rep.  639,  where  every  shareholder  was  perfectly  aware  of  all  circumstances  at- 
tending formation  of  company;  Salomon  v.  Salomon  &  Co.  [1897]  A.  C.  22,  66 
L.  J.  Ch.  N.  S.  35,  75  L.  T.  N.  S.  426,  45  Week.  Rep.  193,  where  agreement  was 
adopted  by  company  itself  in  full  knowledge  of  the  facts,  and  by  all  shareholders 
who  ever  were  or  were  likely  to  be  members  of  the  company. 

The  decision  of  the  Vice  Chancellor  was  cited  in  Chandler  v.  Bacon,  30  Fed. 
538,  holding  law  forbids  promoters  from  their  position,  to  secretly  derive  anv 
benefit  over  other  stockholders,  and  makes  them  accountable  to  company  for  any 
profit  so  derived;  South  Joplin  Land  Co.  v.  Case,  104  Mo.  572,  16  S.  W.  390. 
Exter  V.  Sawyer,  146  Mo.  302,  47  S.  W.  951;  Burbank  v.  Dennis,  101  Cal.  90,  3.') 
Pac.  444, — holding  promoter  selling  property  to  corporation  occupies  fiduciary 
relation;  Pittsburg  Min.  Co.  v.  Spooner,  74  Wis.  307,  17  Am.  St.  Rep.  149,  42  N. 
W.  259,  holding  promoters  assume  position  of  agents  and  trustees  of  corporation 
in  transaction  of  its  business  and  are  liable  to  corporation  for  profits  made  in 
selling  property  to  it;  Emma  Silver  Min.  Co.  v.  Grant,  L.  R.  11  Ch.  Div.  918, 
40  L.  T.  N.  S.  804;  holding  promoter  cannot  take  secret  profit;  Bagnall  v.  Carl 
ton,  L.  R.  6  Ch.  Div.  371,  47  L.  J.  Ch.  N.  S.  30,  37  L.  T.  N.  S.  481,  26  Week. 
Rep.  243,  on  fiduciary  obligation  of  promoters  buying  for  resale  to  corporation: 
Craig  V.  Phillips,  L.  R.  7  Ch.  Div.  249,  47  L.  J.  Ch.  N.  S.  239,  37  L.  T.  X.  S. 
772,  26  Week.  Rep.  293,  on  duty  to  disclose  price  paid. 

—  Effect  of  payment  in  stock. 

Cited  in  Re  Hess  Mfg.  Co.  21  Ont.  App.  Rep.  06.  lioldiiig  that  to  make  promoter 
liable  for  amount  of  paid  up  shares  allotted  to  him  in  consideration  of  transfer 
of  property,  it  must  be  shown  that  lie  stood  in  such  relation  to  company  that  lie 
could  not  claim  property  was  purcnascd  by  him  for  himself. 

The  decision  of  the  Vice  Chancellor  was  cited  in  Plaquemines  Tropical  Fruit  Co. 
V.  Buck,  52  N.  J.  Eq.  219,  27  Atl.  1094,  liolding  fact  consideration  is  to  be  paid 
Notes  on  E.  R.  C— 48.       . 
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in  stock  of  company,  is  not  conclusive  evidence  purchase  was  made  by  promoter 
for  corporation,  though  very  important  in  determining  the  question. 

—  Effect  of  promoter  being  employed  by  person  dealing  with  corporation. 

Cited  in  Heckman's  Estate,  3  Pa.  Dist.  R.  479,  holding  that  secret  employment 
by  proposed  lessor  of  promoter  of  corporatioji  to  which  lease  was  expected  to  be 
made  avoids  whole  transaction. 

—  Control  of  "dummy*'  directors  by  promoters. 

Cited  in  Emma  Silver  Min.  Co.  v.  Emma  Silver  j\Iin.  Co.  7  Fed.  401,  holding 
proof  of  want  of  independent  board  of  directors,  at  time  of  sale,  without  knowl- 
edge of  stockholders,  will  entitle  corporation  to  rescission,  if  applied  for  with 
diligence  which  equity  requires  for  Institution  of  such  suit;  Gluckstein  v.  Barnes 
[1900]  A.  C.  240,  G9  L.  J.  Ch.  N.  S.  38-5,  82  L.  T.  N.  S.  393,  16  Times  L.  R.  321, 
holding  where  speculators  have  formed,  exclusively  of  themselves,  directorate  of 
companj',  to  be  immediately  floated  for  purpose  of  buying  property  which  those 
same  persons  are  associated  to  acquire  and  resell,  they  have  brought  themselves 
within  rule  of  cited  case;  Stratford  Fuel  Ice  Cartage  &  Constr.  Co.  v.  Mooney,  21 
Ont.  L.  Rep.  426,  to  the  point  that  promoter-vendor  cannot  evade  his  liability  by 
making  disclosures  merely  to  board  of  directors  who  are  under  his  influence  or 

pay. 

The  decision  of  the  Vice  Chancellor  was  cited  in  Haj'ward  v.  Leeson,  176  INIass. 
310,  49  L.R.A.  725,  57  N.  E.  656,  holding  payment  to  promoters  of  remuneration 
for  their  services  is  not  made  valid  by  vote  passed  by  corporation,  when  corpora- 
tion is  in  pole  control  of  promoters  before  capital  has  been  issued  to  public. 

—  Affirmance  or  rescission  of  contract  by  corporation. 

Cited  in  Beatty  v.  North- West  Transp.  Co.  12  Can.  S.  C.  598,  holding  by-law 
authorizing  purchase  from  director  holding  large  amount  of  stock  invalid,  though 
afterwards  ratified  by  a  majority  of  the  stock;  Burland  v.  Earle  [1902]  A.  C.  83, 
71  L.  J.  P.  C.  N.  S.  1,  50  Week.  Rep.  241,  85  L.  T.  N.  S.  553,  18  Times  L.  R.  41, 
holding  corporation  may  rescind  sale  but  cannot  aflSrm  it  and  compel  director 
M'ho  sold  it  to  account  for  his  profit. 

The  decision  of  the  Vice  Chancellor  was  cited  in  Old  Dominion  Copper  Min.  & 
Smelting  Co.  v.  Bigelow,  188  Mass.  315,  108  Am.  St.  Rep.  479,  74  N.  E.  653,  hold- 
ing corporation  is  not  precluded  from  recovering  for  fraud  upon  it  because  party 
committing  fraud  is  stockholder. 

Rescission,  avoidance,  or  recovery  of  damages  in  case  of  fraud  in  con- 
tract. 

Cited  in  Insurance  Press  v.  Montauk  Fire  Detecting  Wire  Co.  103  App.  Div. 
472,  93  N.  y.  Supp.  134,  on  remedy  of  corporation  that  had  been  induced  to  pur- 
chase property  from  officers,  to  rescind  sale  and  recover  back  consideration ; 
Slayback  v.  Raymond,  93  App.  Div.  326,  87  N.  Y.  Supp.  931,  holding  that  a  re- 
scission of  a  contract  may  be  had  where  a  party  has  been  defrauded  in  making  it 
and  the  property  remains  in  a  form  unaffected  by  accruing  bona  fide  rights  and 
where  such  change  has  not  been  vested  in  the  rights  of  third  parties  as  would  ren- 
der inequitable  such  rescission  as  applied  to  therein ;  United  Shoe  Machinery  Co. 
v.  Brunet,  Rap.  Jud.  Quebec,  18  B.  R.  511;  United  Shoe  Machinery  Co.  v.  Brunet, 
C.  R.  [1909]  A.  C.  148, — holding  that  a  contract  into  which  a  person  was  induced 
to  enter  by  false  and  fraudulent  representations  is  merely  voidable  after  notice 
of  fraud,  and  is  binding  until  he  elects  to  avoid  it ;  Morrison  v.  Earls,  5  Ont.  Rep. 
434,  holding  where  defendant  was  member  of  partnership  to  purchase  land  and 
gave  note  upon  basis  of  agreed  price  which  was  greater  than  real  worth  of  the 
land  his  remedy  was  not  by  rescission  but  by  cross  action  or  counterclaim;  Stocks 
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V.  Boulter,  5  D.  L.  R.  2G8,  holding  that  one  induced  to  purchase  land  by  misrep- 
resentations, does  not  waive  right  to  rescind  purchase  because  he  took  possession, 
when  at  time  of  doing  so  he  was  not  aware  of  fraud. 

Cited  in  Benjamin,  Sales,  5th  ed.  440,  on  misrepresentation  as  ground  for 
avoiding  contract  of  sale. 

Distinguished  in  Hamilton  Provident  &  Loan  Soc.  v.  Cornell,  4  Ont.  Rep.  623, 
holding  decedent's  estate  not  liable  in  action  for  deceit  when  no  cause  of  action 
existed  against  him. 

—  Laches,  delay,  or  impossibility  of  restoration  of  statu  quo. 

Referred  to  as  leading  case  in  Ex-Mission  Land  &  Water  Co.  v.  Flash,  97  Cal. 
610,  32  Pac.  COO,  holding  mere  lapse  of  time  less  than  statutory  period  will 
not  bar  an  action  for  equitable  relief,  unless  delay,  under  circumstances,  has  been 
such  as  to  justify  presumption  that  defendant  may  have  been  prejudiced  thereby. 

Cited  with  special  approval  in  Rochefoucauld  v.  Boustead  [1897]  1  Ch.  19G,  6G 
L.  J.  Ch.  N.  S.  74,  75  L.  T.  N.  S.  502,  45  Week.  Rep.  272,  holding  not  only  time, 
but  conduct  of  the  parties  must  be  considered. 

Cited  in  Jonathan  Mills  Mfg.  Co.  v.  Whitehurst,  60  Fed.  81;  Mullan  v.  Carper, 
37  W.  Va.  215,  16  S.  E.  527, —  holding  it  always  important  what  length  of  delay 
and  nature  of  acts  done  during  inten-al,  which  might  afl'cct  either  party,  and 
cause  balance  of  justice  or  injustice  in  taking  one  course  or  the  other,  as  far  as 
relates  to  remedy;  Snow  v.  Boston  Blank  Book  IMfg.  Co.  153  Mass.  456,  26  N. 
E.  1116,  on  what  constitutes  laches;  DuPont  v.  DuBos,  52  S.  C.  244,  29  S.  E.  GG5, 
holding  law  allows  reasonable  time  in  M'hich  to  bring  action  to  cancel  alleged 
fraudulent  deed,  so  that  plaintiff  may  make  inquiries  and  take  advice  of  counsel; 
Findlay  v.  Baltimore  Trust  &  G.  Co.  97  Md.  716,  55  Atl.  379,  holding  that  when 
si+uation  of  parties  is  altered  and  changed  by  fraud  of  vendor,  defrauding  party 
will  be  granted  relief  in  eqviity,  although  the  parties  cannot  be  restored  to  state 
they  were  in  before  the  contract;  Bostwick  v.  Mutual  L.  Ins.  Co.  116  Wis.  392,  67 
L.R.A.  705,  92  N.  W.  246,  to  the  point  that  deceived  party  may  forfeit  his  right  to 
rescind  contract  by  failing  to  make  his  claim  in  that  regard  with  reasonablo 
promptness  after  discovery  of  fraud;  Farrcll  v.  Portland  Rolling  Mills  Co.  3  N. 
B.  Eq.  508,  holding  that  delay  in  suing  for  rescission  of  contract  induced  by  fraud 
may  bar  suit;  Northrup  Min.  Co.  v.  Dimock,  27  N.  S.  112,  holding  delay  not  a  bar 
to  action  to  rescind  but  that  rescission  could  not  be  decreed  because  parties  could 
not  be  placed  in  statu  quo;  Mack  v.  Mack,  26  N.  S.  24,  holding  lapse  of  eighteen 
years  not  a  bar  to  action  against  executors  of  partner  to  have  conveyance  set 
aside  for  fraud  and  for  an  accoimting;  Hamilton  Provident  &  Loan  Soc.  v.  Cor- 
nell, 4  Ont.  Rep.  623,  holding  if  alleged  fraudulent  transaction  is  to  be  repudiated 
there  should  be  restoration  of  status  quo;  Lee  v.  MaclNFahon,  11  Ont.  App.  Rep. 
555,  holding  doctrine  of  laches  not  confined  to  cases  where  fiduciary  position 
exists  between  parties,  but  is  applied  whenever,  as  between  vendor  and  purchaser, 
either  party  seeks  to  avoid  contract  on  ground  of  fraud;  Beatty  v.  Neelon,  12  Ont 
App.  Rep.  50,  on  doctrine  of  laches;  Webb  v.  Roberts,  16  Ont.  L.  Rep.  279,  on  loss 
of  right  to  rescind  contract  for  misrepresentation  by  delay;  Re  Sharpc  [1892]  1 
Ch.  154,  holding  defense  based  on  staleness  of  demand  renders  it  necessary  to  con- 
sider time  which  has  elapsed  and  balance  of  justice  or  injustice  in  affording  or 
refusing  relief. 
—  Want  of  inquiry  as  badge  of  laches. 

Cited  in  Rogers  v.  Van  Nortwick,  87  Wis.  414,  58  N.  W.  757,  holding  duty  of 
inquiry  more  imperative  wliere  property  involved  is  of  uncertain  value,  considera- 
ble  expenditures   are   being  made,   and    is   liable  to   increase   greatly    in    value; 
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Melms  V.  Pabst  Brewing  Co.  93  Wis.  153,  57  Am.  St.  Rep.  899,  G6  N.  W.  518,  hold- 
ing where  question  of  laches  is  in  issue,  plaintiff  is  chargeable  with  such  knowl- 
edge as  he  might  have  obtained  upon  inquiry,  provided  facts  already  knoAvn  to 
him  were  such  as  to  put  ordinary  man  on  duty  of  inquiry;  Re  Gallard  [1897]  '2 
Q.  B.  8,  GG  L.  J.  Q.  B.  N.  S.  484,  7G  L.  T.  N.  S.  327,  45  Week.  Rep.  55G,  holding 
remedy  not  barred  by  lapse  of  time  though  plaintiff  had  information  which  might 
have  led  to  discovery  of  truth  if  followed  up. 
Laches  by  stockliolder. 

Cited  in  Farrell  v.  Manchester,  40  Can.  S.  C.  339   (reversing  38  N.  B.  Rep.  364, 
which  affirmed  3  N.  B.  Eq.  508),  holding  delay  in  bringing  action  to  rescind  by 
subscribers  for  shares   whose  subscription  was  made  on  faith  of  statements   in 
prospectus  did  not  bar  his  remedy. 
Contribution  by  joint-tort  feasors. 

Cited  in  Avery  v.  Central  Bank,  221  Mo.  71,  119  S.  W.  1106,  holding  that  one 
joint  tort  feasor  cannot  recover  back  his  pro  rata  share  of  judgment  against  him 
wjiich  he  has  paid. 

Stipulation  for  secret  profit  to  agent  of  lessor  as  vitiating  contract  be- 
tween lessor  and  lessee. 

Cited  in  Heckman's  Estate,  35  W.  N.  C.  199,  holding  that  where  agent  of  lessor 
occupies  position  of  trust  and  confidence  towards  lessee,  stipulation  for  secret 
profit  to  himself  is  sufficient  fraud  to  vitiate  contract. 

Right  of  minority  shareholders  for  relief  from  fraudulent  diversion  of 
corporate  property. 

Cited  in  Cann  v.  International  Trust  Co.  40  N.  S.  65,  holding  that  acts  of  share- 
holders, directors,  fraudulently  divesting  company's  property,  to  their  own  bene- 
fit, and  to  injury  of  minority  of  stockholders,  would  entitle  minority  stockholder 
to  relief. 

Binding  effect  of  acts  assented  to  by  all  the  members  of  a  corporation 
upon  the  corporation. 

Cited  in  Walsh  v.  North  West  Electric  Co.  11  Manitoba  L.  Rep.  629,  holding 
that  corporation  is  not  necessarily  bound  by  transaction  assented  to  by  all  who 
are  for  time  being  its  only  members. 
Liability  and  duty  of  trustees  of  corporation. 

Cited  in  Brewster  v.  Hatch,  10  Abb.  N.  C.  400,  holding  that  trustee  for  corpora- 
tions must  exercise  uberrima  fides  towards  those  whose  interests  they  guard. 
Personal  representatives  of  trustees  as  proper  parties  to  an   action   for 
breach  of  trust. 

Cited  in  Tiffany  v.  Hess,  67  Misc.  258,  122  N.  Y.  Supp.  482,  to  the  point  that 
personal  representatives  are  always  proper  parties  in  settlement  of  controversies 
involving  examination  of  quality  of  acts  of  agents  or  trustees. 

Cited  in  note  in  2  Eng.  Rul.  Cas.  12,  on  liability  for  breach  of  trust  surviving 
against  representatives  of  trustee. 
Affirmance  by  appellate  court  of  decision  of  lower  court. 

Cited  in  Jones  v.  North  Vancouver  Land  &  Improv.  Co.  C.  R.  [1910]  A.  C.  1; 
Jones  V.  North  Vancouver  Land  &  Improv.  Co.  14  B.  C.  285, — to  the  point  that 
appellate  court  should  affirm  covut  of  first  instance  where  question  at  issue  largely 
depends  on  turn  of  mind  of  those  who  have  to  decide. 
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6  E.  R.  C.  817,  BATES  v.  HEWITT,  36  L.  J.  Q.  B.  N.  S.  282,  L.  R.  2  Q.  B.  595, 
15  Week.  Rep.  1172. 

Vitiation  of  insurance  policy  by  concealment  of  material  facts. 

Cited  in  Equitable  Life  Assur.  Soc.  v.  McElroy,  49  U.  S.  App.  548,  28  C.  C.  A. 
3G5,  83  Fed.  631,  holding  contract  of  life  insurance  invalidated  by  fraudulent  con- 
cealment of  actual  condition  of  health  of  person  whose  life  is  insured;  Dewees  v. 
Manhattan  Ins.  Co.  34  N.  J.  L.  244,  holding  plea  setting  up  misrepresentation 
collateral  to  contract  of  insurance,  in  avoidance  of  policy,  must  show  that  it  was 
in  material  matter  or  that  it  was  fraudulently  made;  Dodge  v.  Western  Canada 
F.  Ins.  Co.  6  D.  L.  R.  355,  to  the  point  that  applicant  for  insurance  must  disclose 
facts  within  his  knowledge  and  which  are  essential  to  full  knowledge  as  to  nature 
of  risk;  Mahoncy  v.  Provincial  Ins.  Co.  12  N.  B.  633,  holding  that  applicant  for 
insurance  upon  vessel  on  voyage,  was  bound  to  tell  company  tliat  at  time  of  ap- 
plication hurricane  visited  port  of  destination  of  vessel;  Stevenson  v.  Nova 
Scotia  Marine  Ins.  Co.  25  N.  S.  210  (dissenting  opinion),  on  necessity  of  applicant 
for  insurance  disclosing  facts  essential  to  risk;  Bleakley  v.  Niagara  Dist.  Mut. 
Ins.  Co.  16  Grant,  Ch.  (U.  C.)  198,  holding  that  applicant  for  insurance  is  bound 
to  state  truthfully  as  to  incumbrances  on  property;  Redford  v.  Mutual  F.  Ins. 
Co.  38  U.  C.  Q.  B.  538,  on  principles  which  governed  insurance  disputes  at 
time  of  citing  case,  1876;  Mercantile  S.  S.  Co.  v.  Tyscr,  L.  R.  7  Q.  B.  Div.  73, 
29  Week.  Rep.  790,  5  Asp.  Mar.  L.  Cas.  6,  holding  marine  insurance  policy  viti- 
ated by  concealment  of  power  to  cancel  charter  party. 

Cited  in  note  in  55  L.R.A.  202,  on  actions  on  Lloyd's  policies  of  insurance. 

Distinguished  in  Samo  v.  Gore  Dist.  Mut.  F.  Ins.  Co.  1  Ont.  App.  Rep.  545, 
where  omission  was  considered  not  to  be  of  fact  material  to  risk;  Re  Universal 
Non-Tariff  F.  Ins.  Co.  L.  R.  19  Eq.  485,  44  L.  J.  Ch..N.  S.  761,  23  Week,  Rep.  464, 
where  it  was  held  that  whether  roof  was  felt  covered  with  tarpaulin  or  slate  was 
immaterial;  Gandy  v.  Adelaide  M.  Ins.  Co.  L.  R.  6  Q.  B.  746,  40  L.  J.  Q.  B.  N.  S. 
239,  25  L.  T.  N.  S.  742,  1  Asp.  Mar.  L.  Cas.  188,  where  material  fact  was  matter 
of  positive  knowledge  to  party  proposing  insurance  and  only  matter  of  possible 
inference  to  underwriter. 

6  E.  R.  C.  834,  IIUGUENIN  v.  BASELEY,  9  Revised  Rep.  148,  9  Revised  Rep. 
276,   14  Ves.  Jr.  273,  affirmed  by  the  House  of  Lords  as  noted   in  14   Ves. 
'      Jr.   007. 
Presumption  as  to  undue  influence  from  relation  of  parties. 

Cited  in  Cowen  v.  Adams,  24  C.  C.  A.  198,  47  U.  S.  App.  439,  78  Fed.  536, 
on  gifts  between  persons  who  stand  in  no  confidential  relation  to  each  other 
being  watched  with  jealousy;  Memphis  &  C.  R.  Co.  v.  Woods,  88  Ala.  630,  7 
L.R.A.  605,  16  Am.  St.  Rep.  81,  7  So.  108,  holding  because  of  frailty  of  human 
nature  the  law  scrutinizes  with  vigilance  any  pecuniary  transaction  where  con- 
fidential or  fiduciary  relation  exists;  Gaither  v.  Gaither,  20  Ga.  709,  hold- 
ing gifts  between  persons  holding  confidential  or  fiduciary  relations  labor  under 
the  suspicion  of  having  been  obtained  by  abuse  of  influence;  Sears  v.  Shafer, 
1  Barb.  408,  holding  the  principle  is  applicable  in  all  cases  where  the  rela- 
tion is  such  as  to  give  one  a  controlling  influence  over  another;  Williams  v. 
Williams,  63  Md.  371  (dissenting  opinion),  on  deed  obtained  by  person  in  fidu- 
ciary or  confidential  relation  as  prima  facie  invalid;  Pironi  v.  Corrigan,  47 
N.  J.  Eq.  135,  20  Atl.  218;  Worrall's  Appeal,  110  Pa.  349,  1  Atl.  380;  Ashton 
V.  Thompson,  32  Minn.  25,  18  N.  W.  918,— holding  tiiat  deviation  to  one  in 
confidential   relations,   is    presumed   to   have   been    obtained   by   imduo   influence; 
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Brison  v.  Brison,  75  Cal.  525,  7  Am.  St.  Rop.  189,  17  Pac.  GS9;  Holman'a 
Will,  42  Or.  345,  70  Pac.  908, — on  presumption  of  undue  influence  from  close 
confidential  relationship;  Cowee  v.  Cornell,  75  X.  Y.  91,  31  Am.  Hep.  428,  hold- 
ing whenever  the  relations  are  such  the  parties  do  not  deal  on  terms  of  equality 
the  transaction  is  presumed  void,  and  the  stronger  party  must  show  affirma- 
tively that  no  deception  was  practiced;  Re  De  Baun,  2  Connoly,  304,  32  N.  Y. 
S.  Pi.  279,  holding  the  court  ought  to  interfere  upon  the  least  suspicion  of 
undue  influence  being  used;  Deaton  v.  Munroe,  57  X^.  C.  (4  Jones,  Eq.)  39, 
holding  the  court  looks  with  suspicion  upon  all  dealings  as  to  property  where 
the  relations  are  such  that  dominion  may  be  exercised  by  one  person  over 
another;  Ross  v.  Conway,  92  Cal.  632,  28  Pac.  785;  Sears  v.  Hicklin,  13  Colo. 
143,  21  Pac.  1022, — holding  it  applies  to  every  case  where  influence  is  acquired 
and  abused,  or  where  confidence  is  reposed  and  betrayed;  Kennedy  v.  Kennedy, 
2  Ala.  571;  Bishop  v.  Bishop,  13  Ala.  475;  Lockhart  v.  Lockhart,  22  X.  S. 
233, — holding  the  principle  applies  where  one  person  standing  in  a  fiduciary 
relation  to  another  sells  to  him,  directly  or  indirectly,  on  terms  advantageous 
to  the  former;  Bayliss  v.  Williams,  6  Coldw.  440;  Ward  v.  Buckley,  1  Wash. 
Terr.  280;  Atwater  v.  Hadley,  Fed.  Cas.  No.  639;  Bellamy  v.  Andrews,  151 
X.  C.  256,  65  S.  E.  963, — holding  that  conveyance  obtained  by  one  whose  posi- 
tion gave  him  power  and  influence  over  grantor,  without  proof  of  actual  fraud, 
shall  not  stand  at  all,  if  without  consideration;  Yardley  v.  Cuthberson,  108 
Pa.  395,  56  Am.  Rep.  218,  1  Atl.  765,  16  W.  X.  C.  472,  holding  that  it  is 
always  ground  for  suspicion  where  one,  holding  confidential  relations  to  testator, 
prepares  and  directs  execution  of  will,  under  which  he  takes  considerable  inter- 
est; Hartman  v.  Strickler,  82  Va.  225,  holding  that  when  will  of  old  man 
differs  from  his  previously  expressed  intention,  and  is  made  in  favor  of  those 
who  stand  in  relations  of  confidence  to  him,  it  raises  violent  presumption  of 
undue  influence;  Orr  v.  Pennington,  93  Va.  268,  24  S.  E.  928,  holding  that 
fact  that  act  was  done  by  reason  of  influence  resulting  from  aff"ection  and 
attachment,  or  mere  desire  to  gratify  wishes  of  another,  if  free  agency  of 
party  is  not  impaired,  does  not  affect  validity  of  act;  Sanfley  v.  Jackson,  16 
Tex.  579,  on  fraud  and  undue  influence  as  ground  for  declaring  a  deed  void; 
Emerson  v.  Shortis,  Xewfoundl.  Rep.  (1874-84)  289,  on  the  relations  in  whicli 
dominion  may  be  exercised;  Re  White,  22  Grant,  Ch.  (U.  C.)  547;  Lavin  v. 
Lavin,  27  Grant,  Ch.  (U.  C.)  567, — to  the  point  that  gift  to  one  in  confidential 
relation  to  donor  must  appear  to  be  pure,  voluntary,  well  understood  act  of 
settlor's  mind;  Powell  v.  Powell  [1900]  1  Ch.  243,  69  L.  J.  Ch.  X.  S.  164,  82 
L.  T.  N.  S.   84,  on  validity  of  gift  where  fiduciary   relations   exist. 

Cited  in  note  in  12  E.  R.  C.  434,  on  setting  aside  a  gift  because  of  undue 
influence. 

Cited   in   Hollingsworth   Contr.   200,   on    efl'ect   of  undue   influence   on  validity 
of  gift;   1  Page,  Contr.  341,  on  undue  influence  in  case  of  confidenti.  1  relation- 
ship and  inadequacy  of  consideration. 
—  Particular  relations. 

Cited  in  Bowen  v.  Kutzner,  93  C.  C.  A.  33,  107  Fed.  281,  holding  an  agree- 
ment between  brother  and  sister  void  for  fraud  and  undue  influence,  where 
the  brother,  who  was  thoroughly  acquainted  with  the  value  of  propertj-,  and  sister 
was  not,  secured  the  bulk  of  the  estate  by  reason  of  the  agreement;  Pye  v. 
Jenkins,  4  Cranch,  C.  C.  54,  Fed.  Cas.  Xo.  11,487,  setting  aside  a  deed  from  a 
young  woman  to  her  father,  of  all  her  estate,  where  the  father  had  a  life  tenancy 
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in  the  property;  Eddy  v.  Eddy,  93  C.  C.  A.  586,  168  Fed.  590,  holding  equity 
will  grant  relief  from  consequences  of  an  election  by  the  widow,  who  ignorant 
of  her  rights  and  by  reason  of  counsel  of  her  son  who  was  named  executor, 
elected  to  take  a  small  legacy  when  the  estate  amounted  to  $400,000;  Fuller  v. 
Fuller,  40  Ala.  301,  holding  a  deed  of  an  old  and  illiterate  man  giving  his 
property  to  some  of  his  children  to  the  exclusion  of  others,  contrary  to  his 
expressed  intentions  will  be  cancelled  as  affected  by  undue  influence;  Noble  v. 
Moses,  81  Ala.  530,  60  Am.  Rep.  175,  1  So.  217,  holding  business  transactions 
Tsetween  a  father  and  his  unmarried  daughter  living  with  him  are  sucli 
as  the  law  carefully  scrutinizes  and  will  set  aside  where  not  appearing  fair 
and  just;  Kyle  v.  Perdue,  95  Ala.  579,  10  So.  103,  holding  that  conveyance 
by  old  woman  to  wealthy  men  in  trust  that  they  would  collect  rents  pay  taxes 
etc.  and  give  her  balance,  should  be  set  aside  whore  it  appeared  that  they 
were  intimate  friends  of  hers  that  they  represented,  to  her  that  instrument 
bound  them  to  support  her;  McQueen  v.  Wilson,  131  Ala.  006.  31  So.  94,  hold- 
ing that  presumption  of  undue  influence  arises  where  beneficiary  under  will 
who  had  confidential  relation  with  testator  took  active  part  in  preparation  of 
will;  White  v.  Ward,  26  Ark.  445,  holding  any  interest  derived  from  a  pur- 
chase by  an  agent  of  property  he  has  for  sale  inures  to  the  benefit  of  his 
principal;  Yordi  v.  Yordi,  6  Cal.  App.  20,  91  Pac.  348,  upholding  sufiicioncy  <>1 
complaint  filed  to  set  aside  deed  from  wife  to  husband,  on  ground  of  undue 
influence  although  facts  showing  undue  influence  were  not  set  up;  Fischer  v. 
Sperl,  94  Minn.  421,  103  N.  W.  502,  holding  that  upon  grounds  of  public 
utility,  courts  of  equity  set  aside  donations  of  property  made  to  a  child  by 
a  parent  who  is  unduly  influenced;  McClure  v.  Lewis,  72  Mo.  314,  holding  a 
conveyance  from  an  aimt  to  her  nephew  and  niece  for  an  inadequate  consid- 
eration will  be  set  aside  where  the  positions  of  the  parties  were  such  that 
confidence  was  imposed;  Ilgenfritz  v.  Ilgenfritz,  116  Mo.  429,  22  S.  W.  786, 
holding  a  conveyance  by  a  wife  to  her  husband,  at  his  request,  presumptively 
invalid;  Hamilton  v.  Armstrong,  120  Mo.  597,  25  S.  W.  545,  holding  tiiere 
is  no  presumption  that  a  gift  from  an  uncle  to  his  nieces  is  invalid  from  fact 
of  their  nursing  him  during  his  last  sickness;  Munson  v.  Carter,  19  Neb.  29;i, 
27  N.  W.  208,  holding  a  deed  properly  set  aside  where  induced  by  threats  and 
persistence  of  a  son  toward  his  mother;  Mott  v.  Mott,  49  N.  J.  Eq.  192,  22 
Atl.  997,  holding  that  deed  obtained  by  son  from  aged  mother,  who  reposed 
utmost  confidence  in  him,  cannot  be  sanctioned  if  confidence  is  abused,  it 
there  is  inadequacy  of  price;  Taylor  v.  Draper,  71  N.  J.  Eq.  309,  63  Atl.  844. 
holding  -that  deed  directed  by  father  to  be  made  to  trustees  as  advancement 
to  children  is  not  presumptively  void  because  of  undue  influence;  Geyer  v.  Geyer. 
75  N.  J.  Eq.  124,  78  Atl.  449,  holding  that  fiduciary  relation  which  exists 
between  parent  and  child  will  not  permit  son  to  take  unfair  advantage  of 
aged  fatlicr;  Sears  v.  Shafer,  6  N.  Y.  268,  holding  equity  will  decree  a  can- 
cellation of  a  deed  for  undue  influence  executed  by  an  invalid  sister  in  favor 
of  a  brother  upon  slight  evidence  of  an  improper  exercise  of  control;  Weller 
V.  Weller,  44  Hun,  172,  holding  the  presumption  is  against;  the  propriety  of  a 
voluntary  donation  to  a  son  from  an  aged  and  infirm  parent:  Edwards  v. 
Bowden  107  N.  C.  58,  12  S.  E.  58,  on  presumption  of  influence  of  husband 
over  wife;  Hamilton  v.  Buchanan,  112  N.  C.  463,  17  S.  E.  159,  holding  that 
no  trust  grew  out  of  relationship  of  parties,  where  brother  of  execution  debtor, 
who  was  alleged  to  be  insane,  purchased  at  execution  sale  suc!»  insane  brotlu-r's 
land;   Stewart's  Estate,  26  W.  N.  C.  553,  137  Pa.  175,  holding  where  tlie  alleged 
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gift  is  from  a  father  eighty-four  years  old  and  childish  to  his  son  it  must 
appear  by  satisfactory  evidence  that  it  was  tlie  clear  intent  of  donor  to  confer 
the  benefit;  Earle  v.  Cliace,  12  R.  I.  374,  holding  that  gift  from  wife  to  hus- 
band will  not  be  set  aside  except  on  proof  that  it  was  unfairly  obtained  and 
burden  of  proof  lies  on  party  attacking  it;  Davis  v.  Strange,  86  Va.  793,  8 
L.R.A.  261,  11  S.  E.  406,  holding  equity  is  especially  jealous  to  guard  the  wel- 
fare of  the  weak  party  in  all  contracts  between  parent  and  child;  Parris  v. 
Cobb,  5  Rich.  Eq.  450,  setting  aside  a  conveyance  of  property,  by  a  grand- 
father ninety  year's  old  to  a  grandson  and  agent  where  consideration  was  money 
advanced  and  love  and  afieetion;  Womack  v.  Austin,  1  S.  C.  421,  holding  that 
it  is  not  necessary  to  show  actual  fraud  in  order  to  invalidate  release  given 
to  guardian  shortly  after  arrival  of  former  at  age;  Dea  v.  Tarehin,  Newfoundl. 
Rep.  (1897-1903)  187,  holding  a  deed  executed  by  children  years  after  emanci- 
pation in  favor  of  a  parent  but  by  Avhicli  the  parent  receives  no  personal  benefit 
cannot  be  impeached  after  lapse  of  years  on  ground  of  undue  influence;  Stuart 
v.  Bank  of  Montreal,  17  Ont.  L.  Rep.  436,  on  the  relation  existing  between 
husband  and  wife;  Davis  v.  Walker,  5  Ont.  L.  Rep.  173  (dissenting  opinion), 
on  right  of  one  standing  in  fiduciary  relation  to  exert  his  influence  to  obtain 
legacy  in  absence  of  coercion  or  fraud;  Trusts  &  Guarantee  Co.  v.  Hart,  2 
Ont.  L.  Rep.  251,  holding  that  relationship  of  father  and  son  does  not  give 
rise  to  presumption  that  voluntary  conveyance  is  made  because  of  undue  influ- 
ence; Lavin  v.  Lavin,  27  Grant,  Ch.  (U.  C.)  567,  holding  a  deed  from  fatlier 
to  son  of  all  his  property  in  consideration  of  a  small  monthly  payment  dur- 
ing life  will  be  set  aside  w'here  the  grantor  was  ninety  years  old  and  executed 
the  deed  without  proper  advice;  Re  White,  22  Grant,  Ch.  (U.  C.)  547,  hold- 
ing that  mere  fact  that  clergyman  goes  to  his  mother-in-law,  when  he  is  in 
need  of  her  aid  and  takes  power  of  attorney  to  enable  him  to  dispose  of  some 
property,  is  not  basis  for  charge  of  undue  influence;  McConnell  v.  IMcConnell, 
15  Grant,  Ch.  (U.  C.)  20,  holding  that  no  presumption  of  undue  influence  arises, 
in  case  of  gift  from  father  to  son  luiless  son  occupied  towards  father,  at  time, 
relation  of  confidence  and  influence;  Mason  v.  Scney,  11  Grant,  Ch.  (U.  C.) 
447,  holding  that  deed  from  father  and  mother  to  son  will  be  set  aside  where 
there  was  no  consideration,  and  son  was  confidential  adviser  of  father  and  busi- 
ness manager  for  years;  Rowe  v.  Grand  Trunk  R.  Co.  16  U.  C.  C.  P.  500, 
liolding  that  relationship  of  medical  man  to  his  patient  is  one  of  trust  and 
he  must  act  bona  fide  in  advising  him,  and  any  settlement  made  through  him, 
in  consequence  of  advice  given  mala  fides,  will  be  set  aside;  Barron  v.  Willis 
[1899]  2  Ch.  578,  68  L.  J.  Cli.  K  S.  604,  48  Week.  Rep.  26,  81  L.  T.  N.  S. 
321,  15  Times  L.  R.  468,  holding  the  relation  of  husband  and  wife  is  not  one 
of  those  relations  to  which  the  doctrine,  that  a  voluntary  deed  is  presump- 
tively  invalid,   applies. 

Cited  in  notes  in  45  L.R.A.  34,  38,  53,  on  fraud  and  secret  dealings  or  inter- 
est of  real  estate  brokers  as  aff"ecting  commissions;  18  Eng.  Rul.  Cas.  357, 
on  relief  in  equity  against  mortgage  for  inadequate  consideration  towards  person 
in  fiduciary  relation;  18  E.  R.  C.  357,  on  relief  in  equity  against  mortgage 
for    inadequate    consideration   towards   person    in    fiduciary   relation. 

Cited  in  1  Beach,  Contr.  1018,  on  right  to  rescind  deed  from  wife  to  hus- 
band or  son;  1  Beach,  Contr.  1015,  on  right  to  rescind  contract  between  persons 
in  confidential  relations;  2  Beach,  Contr.  1747,  on  validity  of  husband's  note 
to  wife;  2  Beach,  Contr.  1824,  on  undue  influence  in  execution  of  deed  between 
parent   and   child. 
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Distinguished  in  Muhlke  v.  Ulilich,  Gl  III.  499,  holding  a  conveyance  from 
principal  to  agent  is  not  void  merely  by  reason  of  the  relation ;  Jones  v.  Calkin, 
16  N.  B.  356,  holding  no  confidential  relations  existed  where  parties  dealt  merely 
as  mortgagor  and   mortgagee. 

—  Sinister  or  meretricious  relations. 

Cited  in  Shipman  v.  Furness,  G9  Ala.  ojo,  44  Am.  Rep.  528,  holding  a  deed 
to  grantor's  paramour  will  be  scrutinized  and  set  aside  when  procured  by 
undue  influence;  Smith  v.  Henline,  174  111.  184,  51  N.  E.  227,  holding  that 
existence  of  illicit  relation  between  testator  and  his  beneficiary,  does  not  as 
matter  of  law,  raise  presumption  of  undue  influence;  Lyon  v.  Home,  L.  R,  G 
Eq.  655,  37  L.  J.  Ch.  N.  S.  674,  18  L.  T.  N.  S.  451,  'iG  Week.  Rep.  824,  0 
Eng.  Rul.  Cas.  852,  setting  aside  gifts  of  an  aged  woman  to  one  who,  claim- 
ing to  be  a  "spiritual  medium,"  secured  from  her  a  will,  without  power  of 
revocation,  in  his  favor. 

—  Advisorial  relations. 

Cited  in  Dickinson  v.  Bradford.  59  Ala.  581,  31  Am.  Rep.  23,  holding  that, 
after  relation  of  attorney  and  client  is  established  no  subsequent  agreement 
with  client  for  compensation  can  be  supported,  unless  it  is  fair  and  just  remuner- 
ation for  his  services;  Waddell  v.  Lamier,  62  Ala.  347,  cancelling  on  ground 
of  fraud  and  undue  influence  voluntary  conveyance  by  principal  to  agent;  Voltz 
V.  Voltz,  75  Ala.  555,  holding  fuller  proof  of  fairness  will  be  exacted  wlierc 
one  seeks  to  set  aside  a  conveyance  which  he  ratified  upon  coming  of  age, 
where  the  relation  of  guardian  and  ward  had  existed  at  time  of  transactions:  • 
Ryan  v.  Price,  lOG  Ala.  584,  17  So.  734,  holding  a  deed  from  an  illiterate  woman 
in  feeble  health,  to  a  boy  6  years  old,  and  not  related,  wliere  boy's  father  was 
a  trusted  friend  and  adviser,  should  be  set  aside  in  absence  of  proof  that  deed 
was  fair  and  just  in  every  respect;  Hindman  v.  O'Connor,  54  Ark.  627,  13  L.R.A. 
490,  16  S.  W.  1052,  holding  quasi  guardians  and  all  other  persons  occupying  the 
relation  of  confidential  advisers  come  within  the  rule;  Morris  v.  Stokes,  21 
Ga.  552,  holding  a  gift  from  the  ward  to  the  guardian  will  be  more  thorouj.'hly 
scrutinized  and  sifted  than  any  other;  Re  Sparks,  63  X.  J.  Eq.  242,  51  Atl. 
118,  holding  that  confidential  relations  existing  between  testator  and  his  spirit- 
ual as  well  as  secular  adviser,  who  was  made  residuary  legatee,  is  not  alone 
suflicient  to  raise  presumption  of  undue  influence;  Crocheron  v.  Savage,  74 
N.  J.  Eq.  629,  70  Atl.  353,  holding  that  solicitor,  who  purchases  from  his  client 
property  which  is  subject  matter  of  employment,  nuist  show,  not  only  that 
bargain  is  fair,  but  that  he  gave  reasonable  advice  against  liiniself  as  he  would 
have  done  against  third' person ;  Vreeland  v.  McClelland,  1  Bradf.  393,  liold- 
ing  the  legal  presumption  is  against  a  devise  to  an  executor,  where  the  testator, 
who  was  of  weakened  capacity  by  reason  of  intemperance,  depended  on  liini 
for  guidance;  Gale  v.  Wells,  12  Barb.  84,  holding  the  law  infers  undue  influence 
from  fact  of  note  being  given  by  Avard,  soon  after  becoming  of  age  and  before 
guardian's  accounts  are  settled,  for  payment  of  debt  of  guardian;  Re  Smitii, 
95  N.  Y.  516,  holding  that  fact  that  beneficiary  was  attorney  of  decedent,  has 
not  alone  created  presumption  that  testamentary  gift  was  procured  by  fraud 
or  undue  influence;  Futrill  v.  Futrill,  58  N.  C.  (5  Jones,  Eq.)  61,  holding 
relief  will  be  given  where  a  bond  obtained  from  a  confiding  principal,  by  one 
who  had  undertaken  entire  management  of  his  afi"airs;  Schuyler  v.  Stephens, 
28  R.  I.  506,  68  Atl.  311,  holding  a  gift  to  a  physician  by  his  patient  whom 
he  had  attended  in  a  professional  capacity  of  personal  property,  thereby  defeat- 
in"  the  plan  of  her  will,  will  be  rejected  upon  the  slightest  suspicion  of  undue 
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influence;  Smart  v.  Waterliouse,  10  Ytrg.  04,  holding  tliat  equity  would  grant 
relief  where  widow  was  induced,  by  misstatements  of  executor  as  to  condition 
of  estate,  from  dissenting  from  will;  Matthews  v.  Crockett,  82  Va.  394,  on 
right  of  attorney  to  purchase  from  his  client,  pendente  lite,  subject  matter  of 
litigation;  Thomas  v.  Turner,  87  Va.  1,  12  S.  E.  149,  holding  that  dealings 
between  attorney  and  client  for  former's  benefit,  are  presumptively  invalid, 
as  constructively  fraudulent;  Statham  v.  Ferguson,  25  Gratt.  28,  holding  evi- 
dence of  undue  influence  sufficient  to  set  aside  a  deed  shown  by  the  deed  of  a 
widow  whereby  she  gave  up  some  $25,000  which  amount  came  to  the  adminis- 
trators, who  were  beneficiaries  by  law;  Baylor  v.  Fulkerson,  96  Va.  2G5,  31 
S.  E.  63,  holding  that  gift  to  guardian  soon  after  coming  of  age  maj-  be  allowed 
to  stand,  if  shown  to  have  been  made  deliberately,  and  with  sufficient  oppor- 
tunity for  consultation  and  advice;  Cullop  v.  Leonard.  97  Va.  256,  33  S.  E. 
611,  holding  that  it  is  incumbent  upon  attorney  to  show  that  transactions  with 
client  were  fair  and  fees  reasonable  and  just,  where  it  appears  client  was  old 
and   ignorant. 

Cited  in  Weeks.  Attys.  2d  ed.  564.  on  necessity  that  third  person  be  present 
to  witness  gift  by  client  to  attornej';  1  Page,  Contr.  332,  on  undue  influence 
of  religious  adviser. 

Distinguished  in  Moore  v.  Jordan,  65  Miss.  229,  7  Am.  St.  Rep.  641,  3  So. 
737,  holding  mere  fact  that  a  conveyance  was  suggested  by  the  administrator, 
and  the  one  claiming  through  it  a  mere  volunteer,  is  not  ground  for  setting 
.  it  aside,  where  no  benefit  passed  to  the  administrator  or  through  him  to  the 
grantee;  Wendell  v.  Van  Rensselaer,  1  Johns.  Ch.  344,  holding  a  deed  from 
client  to  his  attorney  where  a  valuable  consideration  is  shown  will  not  be  set 
aside  unless  fraud  or  imposition  appears:  Livingston  v.  Wells,  8  S.  C.  347. 
upholding  settlement  between  guardian  and  ward,  made  soon  after  ward  became 
of  age,  where  it  appeared  that  estate  of  ward  had  been  lost  without  fault  of 
guardian  and  that  he  was  insolvent. 
—  Gifts  to  churches  or  to  clerical  persons. 

Cited  in  Stevenson  v.  Dowie,  3  111.  C.  C.  135,  holding  that  transactions  between 
clergj-man  and  his  parishioner  where  influence  of  relation  prevailed  are  held 
void  upon  ground  of  public  policy;  Longenecker  v.  Zion  Evangelical  Lutheran 
Church,  200  Pa.  567,  50  Atl.  244,  19  Lane.  L.  Rev.  1,  upholding  a  gift  of 
bonds  to  a  church,  in  consideration  of  payment  of  interest  on  bonds  during 
donor's  life;  Re  Welsh,  1  Redf.  238,  7  N.  Y.  Leg.  Obs.  153,  holding  a  will 
presumptively  void  where  one  in  the  relation  of  spiritual  adviser  procures  gifts 
to  a  church  in  which  he  is  interested;  Church  of  Jesus  Christ,  L.  D.  S.  v.  Wat- 
son, 25  Utah,  45,  69  Pac.  531,  holding  a  conveyance  by  one  whose  mind  is 
impaired  by  a  physical  weakness,  will  be  set  aside  where  the  IJenefit  accrues 
to  the  spiritual  adviser  or  to  some  other  person  who  may  have  become  the 
beneficiary  through  such  influence;  Collins  v.  Kilroy,  1  Ont.  L.  Rep.  503,  hold- 
ing that  spiritual  adviser  may  use  influence  to  obtain  legacy  so  long  as  testator 
understands  what  he  is  doing  and  is  free  agent,  and  burden  of  showing  undue 
influence  is  upon  those  who  assent  to  it. 

Distinguished  in  jNIerrill  v.  Rolston,  5  Redf.  220,  holding  no  adverse  presump- 
tion is  indulged  by  reason  of  Catholic  priest  being  present  and  signing  as  wit- 
ness to  will  giving  property  to  church  where  the  will  in  no  ways  differed  from 
her  previously   declared  intentions. 
Evidence  considered  in  proof  of  nndne  influence  or  fraud. 

Cited  in  Shailer  v.  Bumstcad,  99  Mass.  112.  holding  that  subsequent  declara- 
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tions  of  aged  testator  that  the  will  made  was  contrary  to  his  real  intentions, 
and  that  he  was  ignorant  of  its  contents  admissible  on  an  issue  of  fraud  and 
undue  influence;  Davis  v.  Calvert,  5  Gill  &  J.  269,  25  Am.  Dec.  282,  holding 
that  undue  influence  which  is  sufficient  to  avoid  will  must  be  such  that  when 
exercised,  instrument  cannot  be  free  and  unconstrained  act  of  testator;  Mott 
V.  Mott,  49  N.  J.  Eq.  192,  22  Atl.  997,  holding  where  there  is  an  investiga- 
tion of  the  question  of  abused  confidence  and  fraud  the  whole  transaction  is 
to  be  looked  to;  Nichols  v.  McCarthy,  53  Conn.  299,  55  Am.  Rep.  105,  23 
Atl.  93;  Le  Gendre  v.  Byrnes,  44  N.  J.  Eq.  372.  14  Atl.  621,— holding  the 
question,  in  cases  where  a  conveyance  is  made,  without  consideration,  to  one 
standing  in  a  fiduciary  relation  to  the  grantor,  is  how  the  intention,  under 
which  he  acted,  was  produced;  Greenwood  v.  Cline,  7  Or.  17,  on  what  constitutes 
undue  influence  as  depending  upon  the  circumstances  of  each  case;  Millican  v. 
Millican,  24  Tex.  426;  Antliony  v.  Hutchins,  10  R.  I.  165,— holding  that  in 
order  to  avoid  grant  on  ground  of  undue  influence,  it  must  be  shown  that 
influence  existed,  and  was  exercised  for  undue  and  disadvantageous  purposes; 
Denison  v.  Denison,  13  Grant,  Ch.  (U.  C.)  596,  holding  presence  of  undue  influ- 
ence is  not  to  be  evidenced  by  the  transaction  alone,  unless  the  whole  train 
of  circumstances  establish  the  existence  of  such  influence. 
^Indicia  of  fraud  or  unfairness  in  nature  of  transaction. 

Cited  in  Thompson  v.  Lee,  31  Ala.  292,  holding  a  release  of  equity  of  redemp- 
tion will  be  set  aside  where  mortgagee  had  control  over  the  property  and  the 
mortgagor,  for  whom  he  professed  great  friendship  and  promised  indulgence: 
Gillespie  v.  Holland,  40  Ark.  28,  48  Am.  Rep.  1,  holding  the  gifts  will  be 
avoided  in  all  cases  where  they  are  of  such  a  nature,  as  a  judicious  friend 
regarding  the  interests  of  the  donor,  would  not  have  advised;  Van  Klecck  v. 
Phipps,  4  Redf.  99,  holding  undue  influence  may  be  inferred  from  all  the  facts 
and  circumstances  surrounding  the  transaction;  Fellows  v.  Hecrmans,  4  Lans. 
230  (dissenting  opinion),  on  undue  influence  being  inferred  from  nature  of 
transaction;  Mullen  v.  McKeon,  25  R.  I.  305,  55  Atl.  747,  holding  where  the 
only  natural  and  reasonable  inference  to  be  drawn  is  that  undue  influence 
was  practiced  the  duty  of  the  jurj'  was  to  find  accordingly;  Pressley  v.  Kemp, 
16  S.  C.  334,  42  Am.  Rep.  fiS."),  holding  a  conveyance  by  deed  of  property  to 
a  young  man  by  a  lady  residing  in  the  home  of  the  grantee,  under  tlie  direction 
of  her  attorney,  will  not  raise  a  presumption  of  undue  influence — no  coercion 
appearing;  Cavendish  v.  Strutt  [1903]  19  Times  L.  R.  483,  holding  a  voluntary 
conveyance  by  one  weakened  by  drink  and  under  the  belief  that  he  was  in  com- 
munication with  spirits,  will  be  set  aside  where  made  to  those  he  made  his 
home  with  where  it  appeared  he  was  under  the  influence  and  control  of  the 
parties  benefited. 
—  Inference  from  irrevocability  of  gift. 

Cited  in  Jones  v.  Clifton,  18  Nat.  Bankr.  Heg.  125,  Fed.  Cas.  No.  7.457,  hold- 
ing the  failure  of  a  conveyancer  to  insert  a  power  of  revocation  in  a  deed  of 
family  settlement  is  regarded  as  a  strong  badge  of  fraud:  Jones  v.  Clifton, 
101  U.  S.  225,  25  L.  ed.  908,  holding  a  reservation  of  a  power  of  revocation 
in  the  deed  docs  not  tend  to  create  an  imputation  upon  the  good  faith  and 
honesty  in  the  transaction;  Crumlish  v.  Security  Trust  &  S.  D.  Co.  8  Del.  Ch. 
375,  68  Atl.  388,  holding  a  voluntary  conveyance  will  not  be  disturbed  because 
made  irrevocable  where  there  appears  a  suflicient  motive,  as  to  protect  as 
against  the  grantor's  own  extravagance;  Couchman  v.  Coucliman,  98  Ky.  109, 
32   S.   W.   283,  holding  a  voluntary  gift  by   an   adopted   daughter   to   her   foster 
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niotlier  of  her  estate  without  power  of  revocation  will  be  upheld  where  it  does 
not  appear  improvident  and  unreasonable;  Brown  v.  Mercantile  Trust  &  D.  Co. 
87  Md.  377,  40  Atl.  256,  holding  a  declaration  of  a  trust  is  not  invalid  merely 
because  it  contains  no  power  of  revocation;  Garnsey  v.  Mundy,  24  N.  J.  Eq 
243;  Haydock  v.  Haydock,  34  N.  J.  Eq.  570,  38  Am.  Rep.  385;  Martling  v. 
Martling,  47  N.  J.  Eq.  122,  20  Atl.  41;  Kleeman  v.  Peltzer,  17  Neb.  381,  22 
N.  W.  793, — holding  that  if  voluntary  settlement  does  not  contain  power  of 
revocation,  parties  who  rely  on  it  must  prove  that  settlor  was  properly  advisetl 
when  he  executed  it;  Ricks'  Appeal,  105  Pa.  528,  41  Phila.  Leg.  Int.  367, 
holding  in  the  absence  of  any  motive  for  an  irrevocable  gift,  it  is  unreason- 
able that  a  voluntary  conveyance  should  be  without  a  power  of  revocation ; 
Miskey's  Appeal,  107  Pa.  611,  40  Phila.  Leg.  Int.  414,  holding  the  absence 
of  a  power  of  revocation  is  a  circumstance  which  throws  the  burden  of  proof 
upon  the  party  taking  the  benefit;  Sargent  v.  Baldwin,  60  Vt.  17,  13  Atl.  854, 
holding  a  voluntary  conveyance  with  a  mortgage  back  and  no  power  of  revoca- 
tion, where  the  object  is  to  secure  settlements,  cannot  be  abrogated  by  a  later 
agreement;  Miskey's  Appeal,  3  Pennyp.  40fl,  holding  in  the  absence  of  a  dis- 
tinct intention  to  make  the  gift  irrevocable  if  the  other  circumstances  of  the 
case  require  it,  the  conveyance  will  be  set  aside. 

Distinguished  in  Hall  v.  Hall,  L.  R.  8  Ch.  430,  42  L.  J.  Ch.  N.  S.  444,  28 
L.  T.  N.  S.  383,  21  Week.  Rep.  373,  holding  the  absence  of  a  power  of  revoca- 
tion does  not  render  a  voluntary  settlement  invalid,  but  is  considered  as  bear- 
ing on  the  question  of  its  validity. 

—  As  affected  by  state  of  donor's  mind. 

Cited  in  Couch  v.  Couch,  148  Ala.  332,  42  So.  624,  holding  it  is  not  enough 
that  the  donor  by  declarations  manifested  an  understanding  of  his  act  and 
approved  the  transaction;  Owing's  Case,  1  Bland,  Ch.  370,  17  Am.  Dec.  311, 
holding  the  weakness  of  mind  will  be  taken  into  account  with  other  circum- 
stances in  making  up  that  amount  of  fraud  necessary  to  relief;  Shevlin  v. 
Shevlin,  96  Minn.  398,  105  N.  W.  257,  holding  the  question  not  to  be  whether 
party  knew  what  he  was  doing  or  proposed  to  do,  but  how  the  intention  was 
produced;  Scovill  v.  Barney,  4  Or.  288,  holding  that  mere  mental  weakness,  or 
inadequacy  of  consideration,  standing  alone  will  not  warrant  interference  of 
court  of  equity  in  ordinary  cases;  Samuel  v.  Marshall,  3  Leigh,  567,  holding  a 
conveyance,  without  consideration,  of  his  estate,  by  one  reduced  to  a  state  oi 
mental  imbecility  by  habitual  intoxication,  to  the  exclusion  of  his  near  relatives, 
will  be  set  aside  as  fraudulent;  Baugh's  Estate,  9  Pa.  Dist.  R.  459,  holding 
the  general  principle  is  not  affected  by  the  fact  that  the  mind  of  the  donor 
was  not  impaired  or  that  the  donee  did  not  actually  draw  the  instrument  by 
which  the  gift  was  effected;  Birdsong  v.  Birdsong,  2  Head,  289,  holding  that 
conveyance  by  man  habitually  intemperate,  but  not  actually  drunk,  of  all  his 
property  in  trust  for  his  wife  and  children,  will  not  be  set  aside  on  ground 
of  undue  influence,  apart  from  fraud;  Finn  v.  St.  Vincent  de  Paul  Hospital, 
22  Ont.  L.  Rep.  381,  holding  that  where  donee  was  so  situated  in  relation 
to  donor,  that  undue  influence  might  have  been  exercised  by  donee  over  donor, 
transaction  would  be  set  aside,  if  undue  influence  was  used,  whether  donor 
knew  what  he  was  doing  or  not;  McCaflFrey  v.  McCaffrey,  18  Ont.  App.  Rep. 
599,  upholding  decree  setting  aside  voluntary  conveyance  from  husband  in 
weak   mental   condition  to   wife. 

—  Absence  of  independent  advice. 

Cited   in   Zimmerman   v.   Frushour,   108   Md.    115,    16   L.R.A.(N.S.)    1087,   69 
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Atl.  796,  15  Ann.  Cas.  1128,  holding  a  voluntary  gift  from  principal  to  agt-nt 
vvill  not  be  declared  invalid,  merely  from  fact  of  donor's  not  having  independent 
advice;  Hester  v.  Hester,  13  Lea,  189,  on  necessity  that  donor,  who  is  easily 
subject  to  undue  influence  having  the  advise  of  a  disinterested  person;  Stuart 
v.  Bank  of  Montreal,  4]  Can.  S.  C.  516  (dissenting  opinion),  on  necessity  of  donor 
having  independent  advice,  where  relation  of  donee  was  of  confidential  nature; 
Cox  V.  Adams,  35  Can.  S.  C.  393;  Dawson  v.  Dawson,  12  Grant,  Ch.  (U.  C.) 
278, — holding  that,  it  is  essential  to  validity  of  deed  of  gift  in  favor  of  person 
occupying  relation  of  trust  and  confidence,  that  grantee  should  show  that  grant- 
or had  independent  advice  in  trajisaction ;  Clarke  v.  Hawke,  11  Grant,  Ch. 
(U.  C. )  627,  holding  that  unequal  division  of  estate  will  be  set  aside  wliere 
woman  interested  entered  into  agreement  with  trustees  without  independent 
advice. 

Cited  in  note  in  16  L.R.A.(N.S.)  1088,  on  independent  advice  as  condition 
of  a  valid  gift  inter  vivos   between   parties   in   confidential   relation. 

Distinguished   in    Fonseca  v.   Jones,   21   Manitoba   L.   Rep.    168,   holding   that 
trustees  in  deed  of  trust  for  benefit  of  grantor  are  not  beneficiaries  and  inde- 
pendent advice  in  execution  of  deed  is  not  important. 
^Effect  of  withholding  fact.s  bearing  on  transaction. 

Cited  in  Mason  v.  Crosby,  1  Woodb.  &  M.  342,  Fed.  Cas.  No.  9,234,  holding 
an  imperfect  examination  of  the  property,  by  reason  of  reliance  on  the  false 
statements  as  to  the  property  will  not  relieve  the  party  practicing  tiie  fraud ; 
Smith  V.  Sweeney,  69  Ala.  524,  holding  one  hired  by  the  owner  to  train  a  horse 
for  a  reward  occupied  a  relation  of  trust  and  confidence  and  commits  a  fraud 
in  making  gains  without  disclosing  known  facts;  Thweatt  v.  Freeman,  73  Ark. 
575,  84  S.  W.  720,  holding  a  sale  of  the  client's  property  to  the  attorney  and 
another  will  be  set  aside  where  fact  that  he  w^as  interested  was  not  disclosed 
by  attorney;  White  v.  Walker,  5  Fla.  478,  holding  a  partner  purchasing  must 
give  a  full  account  of  the  property;  U'elbourn  v.  Kleinle,  92  Md.  114,  48  Atl. 
81,  holding  where  a  failure  of  a  surviving  partner  to  disclose  actual  condition 
of  firm's  books  in  purchasing  interest  of  the  deceased  partner,  mislead  the  rep- 
sentative,  he  should  be  compelled  to  account;  Rogers  v.  Rogers,  97  I^Id.  573, 
55  Atl.  450,  on  one  in  a  fiduciary  relation  withholding  that  wiiieh  he  was  bound 
to  communicate;  Farnam  v.  Brooks,  99  Pick.  212,  holding  the  trustee  is  bound 
not  only  not  to  misrepresent  and  not  to  conceal,  but  he  must  disclose  every 
tiling  known  which  in  the  mind  of  a  prudent  man  would  be  likely  to  affect 
the  bargain;  Ludington  v.  Fatten,  111  Wis.  208,  86  N.  W.  571,  holding  in  an 
accounting  between  the  widow  and  trustees  wlicre  there  was  an  omission  to 
inform  her  of  her  legal  rights,  the  trustees  should  be  allowed  reasonable  expenses 
and  charges  for  caring  for  the  property;  McRory  v.  Henderson,  14  Grant,  Oh. 
(U.  C.)  271,  holding  the  confidence  of  a  purchaser  in  an  attorney  acting  for 
him,  was  ground  for  relief  where  the  true  state  of  the  title  was   suppressed. 

Distinguished  in  Western  U.  Teleg.  Co.  v.  Schriver,  72  C.  C.  A.  596,  141  Fed. 
538,  4  L.R.A.(N.S.)   678,  holding  there  is  no  duty  owed  by  a  telegraph  company 
to  the  undisclosed  principal  of  the  addressee  of  a  telegram  to  receive  autliorized 
messages  only. 
—  Dictation  of  instrument  by  beneficiary. 

Cited  in  Yardley  v.  Cuthbertson,  108  Pa.  395,  56  Am.  Rep.  218,  1  Atl.  765. 
16  W.  N.  C.  461,  42  Phila.  Leg.  Int.  476,  holding  it  ground  for  suspicion  wiierr 
one,  taking  under  a  will  and  in  confidential  relation  to  tlie  testator  prepares 
the   will. 
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Rebuttal  of  fraud  or  undue  influence. 

Cited  in  Nesbit  v.  Lockman,  34  N.  Y.  167,  holding  tlie  presumption  may  be 
overcome  by  affirmative  proof  that  the  gift  was  made  without  fraud  or  undue 
influence. 
Negation  of  undue  inllucnce  by  proof  of  voluntary  act. 

Cited  in  Cherbonnier  v.  Evitts,  56  Md.  276,  holding  it  is  not  inconsistent 
with  undue  influence  that  the  instrument  assailed  was  executed  voluntarily; 
Ashton  V.  Thompson,  32  Minn.  25,  18  N.  W.  918,  holding  though  the  party 
had  competent  and  independent  advice,  still  the  question  would  remain  whether 
she  acted  under  influence  improperly  exerted;  Bergen  v.  Udall,  31  Barb.  9,  hold- 
ing a  party  relying  upon  a  voluntary  conveyance  by  a  daughter,  upon  arriving 
at  lawful  age  to  her  father,  must  show  affirmatively  not  only  voluntary  act 
but  an  absence  of  undue  influence;  Boyd  v.  Hawkins,  17  N.  C.  (2  Dev.  Eq. )  195, 
holding  though  it  appear  the  transaction  between  trustee  and  beneficiary  wa3 
of  the  free  judgment  of  beneficiary  still  it  remains  to  inquire  how  that  judg- 
ment was  produced;  Nedby  v.  Nedby,  5  De  G.  &  S.  377,  21  L.  J.  Ch.  N.  S. 
446,  on  setting  aside  a  voluntary  settlement  by  reas'on  of  abused  confidence; 
Turner  v.  Collins,  L.  R.  7  Ch,  329,  41  L.  J.  Ch.  N.  C.  558,  25  L.  T.  N.  S. 
779,  20  Week.  Rep.  305,  on  validity  of  a  voluntary  act. 
—  Assent  or  initiative  by  grantor  subsequent  to  influence. 

Cited  in  Whitridge  v.  Whitridge,  76  Md.  54,  24  Atl.  645,  holding  where  influ- 
ence of  a  father  was  cause  of  daughter's  agreement  to  sign  a  voluntary  convey- 
ance of  her  property  in  trust,  her  own  suggestions  as  to  the  deed  after  yield- 
ing, are  to  be  considered  as  the  outgrowth  of  the  influence  that  obtained  the 
signature;  Tyler  v.  Gardiner,  35  N.  Y.  559,  holding  where  it  appears  the  mother 
was  merely  executing  the  daughter's  will  in  affixing  her  signature  it  is  no 
answ^er  to  the  presumption  of  undue  influence  that  the  testatrix  assented  to  all 
the  contents;  Banner  v.  Rosser,  96  Va.  238,  31  S.  E.  67,  holding  that  where  the 
fiduciary  relation  has  been  completely  dissolved  and  the  parties  are  no  longer 
under  the  antecedent  influence  they  are  restored  to  their  common  competency 
to  deal  with  each  other,  especially  where  grantor  made  deed  with  knowledge  of 
facts  and  on  advice  of  covuisel. 

Burden  of  proving  good  faith  in  voluntary  transfer  or  in  other  transac- 
tions. 

Cited  in  O'Connell  v.  Koob,  16  App.  D.  C.  161,  holding  that  burden  of  proof 
is  on  party  receiving  deed,  without  consideration,  in  action  to  set  same  aside; 
Yount  V.  Yount,  144  Ind.  133,  43  N.  E.  136;  Cadwallader  v.  West,  48  Mo.  483; 
Groflp  v.  Stitzer,  75  N.  J.  Eq.  452,  72  Atl.  970;  Sands  v.  Sands,  112  111.  225,— 
holding  that  where  person  enfeebled  in  mind  by  disease  or  old  age,  is  so  placed 
that  as  to  be  likely  to  be  subjected  to  influence  of  another,  and  makes  velun- 
t'ary  disposition  of  property  in  favor  of  that  person,  burden  is  upon  latter  to 
show  honesty  of  transaction;  Hill  v.  Hall,  191  Mass.  253,  77  N.  E.  831,  hold- 
ing the  burden  on  the  attorney  to  prove  good  faith  in  a  transaction  with  his 
client;  Smith  v.  Cuddy,  96  Mich.  562,  56  N.  W.  89,  holding  where  the  circum- 
stances point  to  undue  influence,  the  burden  rests  upon  the  defendant  to  show 
the  intention  to  execute  the  instrument  was  not  produced  by  undue  influence; 
Linington  v.  Dickinson,  67  111.  App.  266;  Thiede  v.  Startzman,  113  Md.  278, 
77  Atl.  666;  Graves  v.  White,  4  Baxt.  38;  Fishburne  v.  Ferguson,  84  Va.  87, 
4  S.  E.  575;  Darlington's  Estate,  147  Pa.  624,  30  Am.  St.  Rep.  77C,  23  Atl. 
1046,  30  W.  N.  C.  15, — holding  that  where  confidential  relations  exist  party 
in   whom   confidence   is   placed   is   held   to    strictest    accountability,    and    burden 
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is  upon  him  to  show  that  transaction  between  himself  and  principal,  by  which 
he  derives  benefit  was  fair  and  beyond  reach  of  suspicion ;  Condit  v.  Black- 
well,  22  N.  J.  Eq.  481,  holding  the  burden  of  establishing  perfect  fairness  of 
a  contract  between  principal  and  agent  is  upon  the  agent;  Hall  v.  Otterson, 
52  N.  J.  Eq.  522,  28  Atl.  n07,  holding  that  where  wife  and  her  husband,  who 
was  laAvyer,  executed  deed  of  trust  of  her  separate  property  by  which  he  acquired 
advantage,  burden  is  on  him  to  show  that  she  thoroughly  understood  its  effect: 
Curtis  V.  Crossley,  59  N.  J.  Eq.  358,  45  Atl.  905,  holding  that  law  does  not 
impose  upon  husband  burden  of  proving  that  a  voluntary  settlement  made  by 
his  wife  to  him  is  fair  or  reasonable  or  was  made  under  independent  advice; 
Boyd  V.  De  La  Montagnie,  73  N.  Y.  498,  29  Am.  Rep.  197,  holding  the  burden 
of  proving  a  gratuitous  transfer  of  property  from  a  wife  to  her  husband  was 
freely  and  deliberately  made  is  thrown  upon  the  husband;  Stewart's  Estate, 
137  Pa.  175,  20  Atl.  554,  on  necessity  of  donee  who  occupies  confidential  rela- 
tion to  donor  shown  by  that  latter  was  clearly  advised  in  respect  to  gift  and 
that  it  was  donor's  intent  to  make  gift;  Peirce  v.  Palmer,  31  R.  I.  432,  77 
Atl.  201,  Ann.  Cas.  1912B,  181  (dissenting  opinion),  on  necessity  of  donee  show- 
ing that  transaction  was  pure,  voluntary  and  well  understood  act  of  donor ; 
Thomas  v.  Turner,  87  Va.  1,  12  S.  E.  149,  holding  it  incumbent  upon  the 
attorney  to  show  the  transaction  was  fair,  Avas  entered  into  freely  by  client, 
and  with  a  full  understanding  of  the  nature  and  extent  of  his  rights;  Coutts 
v.  Acworth,  L.  R.  8  Eq.  558,  38  L.  J.  Ch.  N.  S.  694,  21  L.  T.  N.  S.  224, 
17  Week.  Rep.  1121,  holding  the  party  taking  a  voluntary  gift  containing  no 
power  of  revocation  has  thrown  on  him  the  burden  of  proving  the  transaction 
was  fair  and  proper,  and  understood  by  the  donor;  Topham  v.  Portland,  L.  R. 
5  Ch.  40,  1  De  G.  J.  &  S.  517,  39  L.  J.  Ch.  259,  22  L.  T.  N.  S.  847,  18  Week. 
Rep.  235,  1  New  Reports,  496,  32  L.  J.  Ch.  N.  S.  257,  8  L.  T.  N.  S.  180, 
11  Week.  Rep.  507,  holding  the  onus  of  proof  on  the  appointee  where  appoint- 
ment appeared  to  be  an  evasion  of  a  former  appointment  declared  invalid; 
Morley  v.  Loughnan  [1893]  1  Ch.  736,  62  L.  J.  Ch.  N.  S.  515,  3  Reports,  592, 
6«  L.  T.  N.  S.  619,  holding  where  large  voluntary  gifts  are  made  and  accepted 
inter  vivos,  the  recipient  may  be  called  upon  to  show  that  the  donor  had  capacity 
and  knowledge  of  what  he  was  doing. 
Necessity  of  proving  all  allegations  of  fraud  alleged. 

Cited  in  Moxon  v.  Payne,  L.  R.  8  Ch.  881,  43  L.  J.  Ch.  N.  S.  240,  holding  a 
party  entitled  substantially  to  the  relief  asked  for  where  he  substantially  proves 
the  allegations  of  fraud  by  which  another  liad  appropriated  his  property. 
Grounds  of  avoidance  of  transfers  or  contracts. 

Cited  in  Fischer  v.  Sperl,  94  Minn.  421.  103  N.  W.  502:  Meek  v.  Perry,  36 
Miss.  190;  Garvin  v.  Williams,  44  Mo.  465,  100  Am.  Dec.  314,— holding  relief 
in  such  cases  rests  on  the  ground  of  public  policy;  Rice  v.  Rice,  5  Luzerne  Leg. 
Reg.  207,  holding  that  equity  will  relieve  against  transactions  on  the  ground 
of  inequality  of  position  between  the  parties  where  influence  is  acquired  and 
abused,  or  where  confidence  is  reposed  and  betrayed;  Neisler  v.  Pearsall,  22 
R.  I.  367,  52  L.R.A.  874,  48  Atl.  8,  holding  that  deed  which  is  not  pure,  volun- 
tary, well  understood  act  of  giantor,  may  be  set  aside;  Wille  v.  Wille,  57  S.  C. 
413,  35  S.  E.  804,  on  ground  fur  setting  aside  a  deed;  Cox  v.  Adams,  35  Can. 
S  C.  393,  holding,  on  the  ground  of  public  policy  the  confidential  relations 
existing  between  husband  and  wife  bring  them  within  this  rule;  Sheard  v. 
Laird,  15  Ont.  App.  Rep.  339,  holding  that  mortgage  procured  from  mother- 
in-law  by  threats  made  to  wife  to  bring  crim.inal  proceedings  against  son-in-lau. 
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was  not  void,  as  no  direct  threats  were  made  to  motlier-in-law;  Fitzgihbon  v. 
Duggan,  11  Grant,  Ch.  (U.  C.)  188,  to  the  point  that  fraud  or  undue  influence 
will  avoid  contract  where  party  injured  thereby  would  not  have  entered  into 
contract   but    for    such    fraud   or    influence. 

Cited  in  notes  in  28  L.R.A.(N.S.)  861,  on  relief  from  mistake  of  law  as  to 
effect  of  instrument;  6  Eng.  Rul.  Cas.  878,  on  undue  influence  as  ground  for 
avoidance   of   contract. 

Cited  in  1  Beach,  Contr.  10.30,  on  rescission  of  conveyance  by  erratic  persons. 
—  Of  settlements  in  trust. 

Cited  in  Rogers  v.  Rogers,  97  Md.  573,  55  Atl.  450,  holding  that  voluntary 
settlement  in  trust  for  benefit  of  settlor  and  heirs  at  law  will  not  be  set  aside 
merely  because  declaration  of  trust  contains  no  power  of  revocation ;  Angell's 
Petition,  13  R.  I.  630;  Aylesworth  v.  Whitcomb,  12  R.  I.  298,— holding  that 
voluntary  settlement  in  trust  for  settlor's  benefit  during  life,  remainder  to 
devisees,  may  be  required  to  be  reconveyed  by  trustees,  even  though  settlement 
contained  no   power   of   revocation. 

Cited  in  note  in  15  L.R.A.  78,  on  power  to  revoke  or  set  aside  voluntary  trust 
or  settlement. 
Equitable  relief  against  fraudulent  or  unduly  influenced  transfers. 

Cited  in  Bean  v.  Smith,  2  Mason,  252,  Fed.  Cas.  No.  1,174,  holding  one  who 
obtains  an  estate  in  fraud  of  the  rights  of  another,  shall  be  held  the  trustee 
of  him,  whom  he  has  defrauded;  Driver  v.  Fortner,  5  Port.  (Ala.)  9,  holding 
equity  will  set  aside  a  sale  under  a  trust  deed  where  the  purchaser  by  false 
representations  prevents  the  party  from  litigating  his  rights  before  the  sale; 
Rumph  V.  Abercrombie,  12  Ala.  64;  Hoppin  v.  Tobey,  9  R.  I.  42, — holding  wher- 
ever confidence  is  reposed  the  court  will  require  that  it  be  faithfully  acted 
upon,  and  restrained  at  all  times  to  purposes  of  good  faith;  Harkness  v.  Eraser, 
12  Fla.  336,  holding  equity  will  lend  its  aid  to  remedy  an  injury  where  one 
party  takes  advantage  of  confidential  relations  to  impose  on  another  by  impo- 
sition, fraud  or  undue  influence;  Frazier  v.  Miller,  16  111.  48,  holding  equity 
will  rescind  a  conveyance  in  consideration  of  future  support  upon  breach  of 
agreement  to  give  proper  support;  Ewing  v.  Wilson,  132  Ind.  223,  19  L.R.A. 
767,  31  N.  E.  64,  holding  equity  will  decree  the  cancellation  of  a  trust  deed 
when  the  donor  invokes  its  aid  upon  a  showing  that  it  was  the  result  of  undue 
influence;  Harding  v.  Randall,  15  Me.  332,  holding  a  court  of  equity  will  not 
permit  taking  advantage  of  a  deed  obtained  by  one's  own  fraudulent  acts  to 
create  a  disseisin,  while  liolding  it  inoperative  as  a  conveyance;  Byles  v.  Rowe, 
64  Mich.  522,  31  N.  W.  463,  holding,  as  between  the  parties,  a  conveyance  will 
always  be  set  aside  upon  a  sufficient  disclosure  of  fraud,  if  party  imposed  upon 
is  injured  thereby;  Gay  v.  Gillilan,  92  Mo.  250,  1  Am.  St.  Rep.  712,  5  S.  W. 
7,  holding  the  principle  of  redress  in  cases  of  undue  influence,  in  law  as  in 
equity,  must  be  as  broad  in  its  application  as  the  mischief  it  is  designed  to 
remedy;  Dickerson  v.  Dickerson,  24  Neb.  530,  8  Am.  St.  Rep.  213,  39  N.  W. 
429,  holding  a  court  of  equity  will  compel  a  restoration  to  the  injured  party 
where  property  is  obtained  by  deceit  by  means  of  confidential  relations  between 
the  parties;  Marvin  v.  Bennett,  26  Wend.  169,  holding  equity  will  rescind  or 
convert  deeds  by  reason  of  presumptive  fraud  arising  from  the  peculiar  rela- 
tion of  the  parties;  Cameron  v.  Barnhart,  14  Grant,  Ch.  (U.  C.)  661,  holding 
that  if  purchaser  at  tax  sale  agrees  to  accept  money  personally,  and  owner  is 
thereby  induced  to  refrain  from  sending  redemption  money  to  treasurer,  con- 
sent cannot  be  withdrawn  to   owner's   prejudice. 
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—  In  case  of  proper  acts  prevented. 

Cited  in  Arthur  v.  Arthur,  10  Barb.  9,  holding  wliere  an  heir,  whose  inter- 
ests would  be  affected  by  a  will  induces  the  testator  to  omit  making  a  pro- 
vision for  an  object  of  his  bounty  by  assurance  tliat  his  wishes  shall  be  carried 
out  such  assurance  will  raise  a  trust;  Townsend  v.  Townsend,  4  Coldw.  70  94 
Am.  Dec.  185;  Smart  v.  Waterhouse,  30  Yerg.  94,— holding  where  an  act  has 
been  prevented  from  being  done  by  fraud,  equity  will  consider  it  exactly  ah 
if    it   had    been    done. 

Distinguished    in    Lantry    v.    Lantry,    .51    111.    4,38,    2    Am.    Rep.    310,    holdim; 
equity   will   not   enforce   a    parol    promise   of    one   taking   a   conveyance   to    hold 
the   property    in    trust    for    a    third    party    where    no    fraud    appears. 
Denial  of  relief  because  of  fraud. 

Cited  in  Oakes  v.  Smith,  17  Grant,   Ch.    (U.  C.)    6G0,  on  inability  of  equity, 
in  a  case  in  which  a  deed  has  been  affected  on  account  of  undue  influence,  to 
attend   to    anything    if    not    expressed    merely    to    oblige   tlie    parties. 
Improvident  gifts. 

Cited  in  Green  v.  Thompson,  37  N.  C.  (2  Tred.  Eq.)  365,  holding  the  courts 
cannot  arrogate  to  themselves  power  to  annul  dispositions,  because  they  are 
improvident;  Wilton  v.  Osborn  [1901]  2  K.  B.  110,  70  L.  J.  K.  B.  N.  S. 
507,  84  L.  T.  N.  S.  694,  17  Times  L.  R.  431,  holding  courts  of  equity  never 
set  aside  gifts  on  the  ground  of  folly,  imprudence  or  want  of  foresight  on  the 
part  of  the  donors. 

Avoidance  of  act  because  of  mental   incapacity. 

Cited   in   Warner   v.   Daniels,    1   Woodb.   &   M.   90,   Fed.   Gas.   No.    17,181.   on 
imbecility   of  mind   as   ground    for   relief   in   equity. 
Knowledge  of  act  as  affecting  validity. 

Cited  in  Hall  v.  Otterson,  52  N.  J.  Eq.  522,  28  Atl.  907.  holding  it  essen- 
tial to  the  maintenance  of  a  deed  or  gift  that  the  donor  comprehend  the  full 
force  and  effect  of  his  act;  Marx  v.  McGlynn,  4  Redf.  455,  holding  it  is  not 
enough  that .  testator  was  aware  of  contents  of  instrument  and  assented  to  all 
its   provisions. 

Distinguished  in  Earle  v.  Chace,  12  R.  I.  374,  holding  where  relation  of 
grantor  and  grantees  exists  between  a  step-mother  and  her  step-sons,  and  no 
evidence  of  any  trust  or  confidence  is  shown,  all  tlie  grantees  need  sliow  is 
that  grantor  conveyed  the  estate  knowingly;  Adams  v.  Probate  Court,  26  R.  1. 
239,  58  Atl.  782,  holding  equity  will  not  relieve  an  executor  from  his  lia- 
bility on  a  bond  on  ground  of  mistake  of  law  and  fact,  wliere  he  exercise<l 
choice  as  to  the  form  of  bond  he  would  give. 
Rights  of  third  parties  to  benefits  gained  by   fraud  of  f>tlicrs. 

Cited  in  Wilson  v.  Prewett,  3  Woods,  631,  Fed.  Cas.  No.  17.828.  liolding 
wliere  a  deed  in  favor  of  two  persons  is  procured  by  the  fraiul  of  one  tlie  deed 
will  be  void  as  to  both,  although  without  the  privity  of  the  other;  Re  Blak.-. 
80  C.  C.  A.  167,  150  Fed.  279,  holding  whoever  knowingly  receives  money,  prop- 
erty or  benefit  from  another  through  the  fraud  of  a  third  is  always  liable 
to  restore  it  or  its  value;  McDaniel  v.  Crosby.  1!)  Ark.  .■>;;:;.  on  riglits  of  third 
parties  under  a  voidable  act;  Cato  v.  Gentry.  2S  (ia.  :!27.  holding  land  duirged 
with  a  legacy  to  infant  wards,  remains  charged  after  sale  by  the  devisees, 
altliougli  payment  of  the  legacy  was  made  to  tlie  guardian  by  the  devisees 
before  the  wards  reached  their  majority;  Whitesell  v.  Strickler,  167  Ind.  602. 
119  Am.  St.  Rep.  524,  78  N.  E.  845,  to  dictum  that  delivery  of  tlie  fruits 
Notes  on  E.  R.  C— 49. 
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to  a  stranger  does  not  purify  an  evil  deed;  Williams  v.  Williams,  G3  Md.  371, 
holding  it  immaterial  whether  the  deed  secured  benefits  to  the  grantee,  or  some 
other  person  where  it  resulted  from  confidential  relations;  Atlantic  Cotton  Mills 
V.  Indian  Orchard  Mills,  147  Mass.  268,  9  Am.  St.  Eep.  698,  17  N.  E.  496; 
Cox  V.  Worrall,  26  N.  S.  366;  Graham  v.  Burch,  44  Minn.  33,  46  N.  W.  148,— 
holding,  in  the  absence  of  a  valuable  consideration  paid,  innocent  persons  not 
chargeable  with  fault,  cannot  retain  benefits  gained  by  a  conveyance  void  by 
reason  of  undue  influence  or  fraud;  Hooker  v.  Axford,  33  Mich.  453,  holding 
one  associated  with  an  attorney  as  trustee,  cannot  take  a  benefit  growing  out 
of  fraud  and  abuse  of  confidence  on  part  of  attorney;  Cone  v.  Hamilton,  102 
INIass.  56,  holding  where  conveyance  was  fraudulent  as  to  judgment  creditors 
and  no  consideration  for  the  conveyance  was  made  their  debts  might  be  made 
a  charge  upon  the  land;  Wellner  v.  Eckstein,  105  Minn.  444,  117  N.  W.  830 
(dissenting  opinion),  on  tlie  right  to  benefits  brought  about  by  wrong  doing; 
Money  v.  Dorsey,  7  Smedes  &  M.  (Miss.)  15,  on  the  rights  of  one  receiving 
title  by  reason  of  fraud  of  others;  Planters'  Bank  v.  Neely,  7  How.  (Miss.) 
80,  40  Am.  Dec.  51,  holding  a  purchaser  at  a  fraudulent  administrator's  sale, 
who  has  paid  no  consideration,  will  not  be  permitted  to  hold  the  propcrt}-; 
Yosti  v.  Laughran,  49  Mo.  594,  holding  whore  the  wife  is  the  recipient  of  a 
■  gift  when  donee's  husband  was  confidential  friend  and  adviser  of  the  donor, 
she  cannot  retain  such  gift;  Ranken  v.  Patton,  65  Mo.  378,  holding  the  inter- 
position of  third  persons  will  not  purify  the  transaction  or  enable  the  donees 
to  evade  the  responsibility  arising  from  undue  influence;  Roberts  v.  Bartlett, 
190  Mo.  680,  89  S.  W.  858,  holding  fact  that  there  was  no  personal  inter- 
ference by  officers  of  a  charitable  institution  in  bringing  about  the  gift  is  imma- 
terial where  it  was  brought  about  by  undue  influence  of  one  in  confidential 
relations;  Merchants'  Nat.  Bank  v.  Greenhood,  16  Mont.  395,  41  P'ac.  250, 
holding  interests  obtained  through  fraud  of  the  debtor  cannot  be  sustained 
upon  any  principle  known  to  the  law;  McNeill  v.  Call,  19  N.  H.  403,  51  Am. 
Dec.  188,  holding  it  competent  for  a  court  of  equity  to  take  away  from  third 
parties  benefits  derived  from  fraud  and  undue  influence  although  they  may 
not  have  been  parties  to  the  fraud;  Preston  v.  Cutter,  64  N.  H.  461,  13  Atl. 
874,  holding  one  taking  by  a  mere  voluntary  transfer  of  a  title  fraudulent  as 
to  creditors,  without  consideration  cannot  retain  the  property;  Powell  v.  Year- 
ance,  73  N.  J.  Eq.  117,  67  Atl.  892,  holding  that  interests  under  trust  obtained 
by  third  person  by  means  of  fraud  of  another  cannot  be  retained;  Whelan  v. 
Whelan,  3  Cow.  537,  holding  a  deed  fraudulent  by  reason  of  undue  influence  will 
be  set  aside  not  only  as  to  one  practicing  the  fraud,  but  also  as  to  third 
parties  acquiring  an  interest;  Hildreth  v.  Sands,"  2  Johns.  Ch.  35,  holding  a 
deed  admitted  fraudulent  as  to  grantor  should  not  be  allowed  to  stand,  even 
it  the  grantee  be  innocent  of  the  fraud;  Rathbun  v.  Platner,  18  Barb.  272, 
holding  interests  obtained  by  a  fraudulent  assignment  by  a  debtor  cannot  be 
sustained  though  the  assignees  are  free  of  all  fraudulent  designs;  Bedell  v. 
Bedell,  37  Hun,  419,  holding  a  party  cannot  retain  a  benefit  of  a  contract 
procured  by  fraud  although  it  be  not  committed  by  his  procurement;  National 
Bank  v.  Cox,  47  App.  Div.  53,  62  N.  Y.  Supp.  314,  holding  the  party  affected 
by  the  duress  is  at  liberty  to  assert  the  invalidity  of  the  contract  though 
a  bona  fide  holder  may  be  seeking  its  enforcement;  Scott  v.  Duncan,  16  N.  0. 
(1  Dev.  Eq.)  407,  holding  where  actual  and  deliberate  imposition  on  part  of 
defendant  is  shown  all  rights  and  benefits  resulting  to  his  sisters  and  their 
children  must  yield  to  the  rights  of   party   suff"ering  the  imposition;    Sprunt  a* 
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May,  156  N,  C.  3S8,  72  S.  E.  821,  holding  that  one  who  sues  on  contract 
made  for  his  benefit  by  one  assuming  to  act  as  his  agent  may  not  accept  bene- 
fits imder  contract  and  repudiate  agency  as  to  those  moving  upon  same  sub- 
ject matter  to  other  party;  Goode  v.  Hawkins,  17  N.  C.  (2  Dev.  Eq.)  303, 
on  tlie  point  that  no  one  can  be  permitted  to  set  up  a  benefit  derived  through 
tlie  fraud  of  another  although  he  may  not  have  had  a  personal  agency  in 
the  imposition;  Beeson  v.  Smith,  149  N.  C.  142,  62  S.  E.  888,  holding  it  not 
necessary  to  relief  in  equity  that  the  fraud  or  undue  influence  be  that  of  tlic 
one  to  be  deprived  of  the  benefit;  Trevitt  v.  Converse,  31  Ohio  St.  60,  hold- 
ing one  who  does  not  stand  upon  a  valuable  consideration  moving  from  him- 
self, cannot  assert  a  benefit  obtained  through  the  fraud  of  another;  Winder  v. 
Scholey,  83  Ohio  St.  204,  33  L.R.A.(N.S.)  995,  93  N.  E.  1098,  21  Ann.  Cas. 
1379,  holding  that  no  person  can  claim  interest  under  fraud  committed  by 
another;  Gordon  v.  McCarty,  3  Whart.  407,  holding  it  against  conscience  that 
one  should  hold  a  benefit  deprived  through  the  fraud  of  another;  Sherifi"  v. 
Neal,  6  Watts,  534,  holding  equity  will  not  permit  one  to  hold  such  benefit ; 
Broomall  v.  Root,  1  Chest.  Co.  Rep.  471,  on  right  of  legatees  to  reopen  judg- 
ment permitted  to  be  recovered  by  fraud  of  executors;  Smith  v.  Henry,  1  Hill, 
L.  16,  holding  a  conveyance  in  satisfaction  of  a  previous  debt  to  a  relative 
wliere  there  is  a  fraudulent  intention  to  defraud  other  creditors  will  be  set 
aside;  M'Meekin  v.  Edmonds,  1  Hill,  Eq.  288,  26  Am.  Dec.  203,  holding  thougli 
neither  the  trustee  nor  cestui  que  trust  had  any  accession  to  the  fraud,  they 
are  not  allowed  to  keep  an  advantage  gained  over  creditors  by  the  fraud  of 
another;  Brown  v.  Bonner,  8  Leigh,  1,  31  Am.  Dec.  637,  liolding  though  one 
is  not  even  originally  party  to  the  transaction,  yet  if  it  was  effected  througli 
fraud,  he  becomes  a  party  to  the  fraud  by  seeking  to  have  advantage  of  it; 
Cox  V.  Adams,  35  Can.  S.  C.  393,  holding  even  a  third  party  knowing  of  the 
relation  can  derive  no  benefit  from  the  transaction,  unless  he  establislios  that 
independent  advice  had  been  given  the  part}'  acting  under  the  influence;  Henry 
V.  Burness,  8  Grant,  Ch.  (U.  C.)  345,  holding  a  sale  for  taxes  will  be  sot 
aside  where  property  sold  for  a  trifle  by  reason  of  a  combination  to  prevent 
competition,  thougli  the  purchaser  was  not  a  party  to  the  combination;  Dawson 
v.  Dawson,  12  Grant,  Ch.  (U.  C.)  278,  holding  the  grantee  of  a  deed  of  gift 
cannot  profit  by  the  ignorance,  or  negligence  or  unfaithfulness  of  the  grantor's 
advisor;  Irwin  v.  Freeman,  13  Grant,  Ch.  (U.  C.)  465,  holding  one  though 
not  himself  a  party  to  the  fraud  cannot  claim  the  benefits  of  it;  Barron  v 
Willis  [1900]  2  Ch.  121,  holding  a  volunteer  has  no  equity  against  setting  aside 
a  deed  void  by  reason  of  abuse  of  confidential  relations;  Allcard  v.  Skinner,  L.  R. 
36  Ch.  Div.  145,  56  L.  J.  Ch.  N.  S.  1052,  57  L.  T.  N.  S.  61,  36  Week.  Rep. 
251,  holding  mere  volunteers  can  assert  no  rights  stronger  than  those  through 
whom  they  claim;  3kIorley  v.  Loughnan  11803]  1  Ch.  736,  62  L.  J.  Ch.  N.  S 
515,  3  Reports,  592,  68  L.  T.  N.  S.  619,  holding  third  parties  will  be  denied 
the  benefits  flowing  from  a  voluntary  gift  affected  by  undue  influence;  Vane  v. 
Vane,  L.  R.  S  Ch.  383,  42  L.  J.  Ch.  N.  S.  299,  28  L.  T.  N.  S.  320,  21  Week. 
Rep.  252;  Re  -McCallum  [1901]  1  Ch.  143,  70  L.  J.  Ch.  N.  S.  206,  83  L.  T 
N.  S.  717,  49  Week.  Rep.  129:  Harris  v.  Dclamar,  38  N.  C.  (3  Ircd.  Eq.)  219: 
Ferrall  v.  Bradford,  2  Fla.  508,  50  Am.  Dec.  293,— holding  interests  gained 
by  one  person  by  the  fraud  of  another  cannot  be  held  by  them;  Scholefield  v. 
fempler,  28  L.  J.  Ch.  452,  1  Johns.  155,  5  Jur.  N.  S.  619,  7  W.  R.  353.  S.  C. 
4  DeG.  &  J.  429,  7  W.  R.  635,  holding  innocent  surety  not  relieved  by  reloaso 
of    security    procured    by    principal's    fraud. 
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Distinguisliccl  in  Law  v.  Grant,  37  Wis.  548,  hokliiij;  if  tlic  fraud  be  unknown 
to  yendor  and  a  valualile  consideration  moves  from  him,  fact  of  fraud  of  third 
person  being  shown  will  not  eflfect  rights  of  vendor;  Brooks  v.  Marbury,  11 
Wheat.  78,  6  L.  ed.  423,  criticising  dictum  that  every  person  claiming  under  a 
fraudulent  .deed,  for  a  valuable  consideration,  tliough  untainted  witli  the  fraud, 
^xuust  necessarily  lose  his  property;  Tufts  v.  Tufts,  3  Woodb.  &  M.  456,  Fed 
Cas.  No.  14,233,  holding  that  where  an  executrix  before  selling  land  for  less 
than  its  value  to  pay  debts,  makes  agreement  with  prospective  purchasers  for 
reconveyance  on  payment  of  principal  and  interest  she  could  not  enforce  a  simi- 
lar agreement  with  a  third  person  who  bought  the  property  from  such  pur- 
chaser with  her  consent;  Wright  v.  Carter  [1903]  1  Ch.  27,  72  L.  J.  Ch 
N  S,  138,  51  Week.  Rep.  106,  87  L.  T.  N.  S.  624,  19  Times  L.  R.  29,  hold- 
ing though  the  deeds  were  void  as  between  solicitor  and  client,  since  the  benefits 
conferred  upon  the  children  were  not  induced  by  any  undue  influence  on  the 
part  of  the  solicitor,  they  were  not  void  as  to  them. 
Xecessity  of  letters  of  administration  to  pass  marital  riglits  in  jiroperty. 

Cited  in  M'Kay  v.  Allen,  6  Yerg.   44,   holding  the  husband,   if  entitled,  upon 
the  death  of  his  wife,  to  her  personal  estate  by  virtue  of  his   marital  rights, 
must   obtain   it  by  taking  out  letters   of   administration. 
Undue  influence  at  elections. 

Cited   in   Starratt  v.   Miller,   Hodg.   Elect.   Cas.    (Ont.)    458,   holding  that  to 
sustain    charge   of    undue    influence   under    election    law    it    would    be   necessary 
to    prove   that    intimidation    was    so   general    in    its    operation    that    freedom    of 
election  had  ceased  in  consequence. 
Effect  on  petition  of  extraneous  matter. 

Cited  in  Saufley  v.  Jackson,  16  Tex.  579,  on  a  petition  containing  matter  that 
might    have   been    omitted. 
Costs  chargeable  to  counsel. 

Cited  in  Baker  v.  Loader,  L.  R.  16  Eq.  49,  42  L.  J.  Ch.  N.  S.  113,  21 
Week.  Rep.  167,  holding  a  solicitor  may  be  ordered  to  pay  costs  or  left  to 
pay  his  own  Avhere  he  is  made  party  to  a  suit  to  set  aside  improper  deeds 
he  assisted  in   preparing. 

6   E.   R.   C.    852,   LYON   v.   HOME,    37   L.   J.    Ch.   N.    S.    674.   L.   R.    6    Eq.   655, 

IS  L.  T.  N.  S.  451,   16   Week.   Rep.   824. 
Validity  of  gifts  or  transactions  between  parties  in  confidential  relations 

to  eacli  other. 

Cited  in  notes  in  16  L.R.A.  (N.S.)  1096,  on  independent  advice  as  condition 
of  a  valid  gift  inter  vivos  between  parties  in  confidential  relation;  11  Eng. 
Rul.  Cas.  227,  on  parol  evidence  to  contradict  written  instrument;  18  Eng. 
Rul.  Cas.  358,  on  relief  in  equity  against  mortgage  for  inadequate  considera- 
tion towards  person  in  fiduciary  relation. 

Cited  in  2  Cooky,  Torts,  3d  ed.  1005,  on  improper  dealings  by  pliysicians 
and  clergymen;  1  Beach,  Trusts,  292,  on  trust  resulting  to  grantor  from  undue 
influence. 

Distinguished  in  Barr  Car  Co.  v.  Chicago  &  N.  W.  R.  Co.  49  C.  C.  A.  194, 
110  Fed.  972,  holding  that  relation  between  employee  of  railroad  compajiy 
and  head  of  department  in  which  he  works  are  not  of  such  confidential  nature 
as  to  sustain  claim  of  employee  that  his  failure  to  claim  inventions  as  his  own 
was  caused  by  duress. 
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Validity  of  a  gift  induced  by  spirtiialism  or  like  influence. 

Cited  in  Leighton  v.  Orr,  44  Iowa,  679,  holding  evidence  of  undue  influence 
shown  hy  gifts  of  property  to  a  woman  living  in  adultery  with  the  donor 
where  the  woman  claimed  to  be  a  spiritualistic  medium  and  in  communication 
with  the  donor's  deceased  wife;  Dewey  v.  Goodman,  307  Tenn.  244,  64  S.  W. 
45,  holding  a  gift  from  a  wife  to  her  husband  who  was  a  spiritual  medium 
was  presumptively  void. 

Cited  in  notes  in  37  L.R.A.  271,  on  belief  in  spiritualism  as  insane  delusion 
and  imposing  upon  medium,  to  whom  gift  is  made,  burden  of  proof  to  show 
that  gift  is  voluntary;  16  L.R.A.  678,  on  belief  in  spiritualism,  witchcraft,  etc., 
as  affecting  capacity  to  make  will  or  deed. 

Distinguished  in  Allcard  v.  Skinner,  L.  R.  36  Ch.  Div.  145,  56  L.  J.  Ch.  N. 
S.  1052,  57  L.  T.  N.  S.  61,  36  Week.  Rep.  251,  holding  a  gift  of  property  by 
a  religious  enthusiast  to  the  lady  superior  of  a  convent  where  rules  of  convent 
required  the  giving  up  of  property  could  be  set  aside  by  equity  on  ground  of 
luidue  influence,  provided  the  donor,  upon  leaving  the  convent  sought  to  have 
it  set  aside. 
Belief  in  spiritualism  as  evidence  of  mental  unsoundness. 

Cited  in  Steinkuehler  v.  Wempner,  J69  Ind.  154,  15  L.R.A. (N.S.)  673,  81 
N.  W.  482,  holding  a  belief  in  spiritualism  does  not,  ipso  facto,  constitute  an 
insane  delusion;  Middlcditch  v.  Williams,  45  N.  J.  Eq.  726,  4  L.R.A.  738,  17 
Atl.  826;  Buchanan  v.  Pierie,  205  Pa.  123,  97  Am.  St.  Rep.  725,  54  Atl.  58;], 
holding  a  belief  in  spiritualism  is  not  evidence  of  mental  lui.soundiioss  or  that 
a  person  is  subject  to  an  insane  delusion. 
Burden  of  proof  as  to  undue  influence. 

Cited  in  Baker's  Will,  2  Redf.  179,  holding  that  burden  of  proof  as  to  undue 
influence  in  case  of  parties  in  relation  of  trust  and  confidence  is  upon  beneiieiary. 
Character  of  act  to  constitute  ratification  of  a  voidable  contract. 

Cited  in  Rau  v.  Von  Zedlitz,  132  Mass.  164,  Iiolding  part  payment,  after  sign- 
ing an  agreement  by  a  woman  on  eve  of  her  marriage  by  threats  of  imprison- 
micnt   of   her   intended   husband,   is   not   a   ratification   of   the   agreement   where 
payment   was  made  while  she  was   still  ignorant  of  her  rights. 
Restitution  of  property  as  measure  of  daniases. 

Cited  in  Nant  y-glo  &  Blaina  Ironworks  Co.  v.  Grave,  L.  R.  12  Ch.  Div.  738, 
38  L.  T.  N.  S.  345,  26  Week.  Rep.  504,  holding  mere  restitution  of  sliares  worth 
but  20  shillings  does  not  give  adequate  relief  where  sliares  were  wortii  £80 
at  time   of   misfeasance. 

6  E.  R.  C.  879,  OAKES  v.  TURQUAND,  36  L.  J.  Ch.  N.  S.  94!),  L.  R.  2  IT.  L. 
325,   16   L.   T.   N.    S.   808,    15    Week.   Rep.    1201.      Aflirming   the   decision    of 
the  Vice  Chancellor,  reported  in  36  L.  J.  Cii.  N.  S.  413,  15  Week.  Rep.  528. 
Voidableness  of  a  contract  induced  by   fraud. 

Cited  in  Stuart  v.  Ilayden,  18  C.  C.  A.  61S.  36  U.  S.  App.  4(i2,  72  l-'ed.  402. 
Iiolding  a  fraudulent  transfer  merely  Vdidalde  at  tlie  eleelion  of  tliose  wlioni  it 
defrauded;  Wheeler  v.  McNeil,  41  C.  C.  .\.  (iOl.  101  Fed.  (iS."),  Iiolding  a  .'..ii 
tract  and  pledge  of  stock  induced  by  fraud  is  voidalile  and  until  disafTirmed 
is  valid;  Hickey  v.  McDonald  Bros.'  151  Ala.  497,  33  L.R.A. (N.S.)  413,  44  So. 
201,  holding  that  title  to  property  sold  and  delivered  to  one  who  fraudulently 
misrepresents  his  identity  and  executes  note  for  pineliase  price,  passes  out  of 
seller   so  that   he    cannot   maintain    detinue    against    a    purcliaser    from    vendee; 
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iU-  Central  Bank,  17  Ont.  Eop.  110;  Columbus  &  T.  R.  Co.  v.  Steinfold,  42  Oiiio 
St.  449, — holding  a  contract  induced  by  fraud  is  merely  voidable  at  tlie  elec- 
tion of  tlie  one  defrauded;  Railway  Advertising  Co.  v.  Standard  Rock  Candy 
Co.  24  Misc.  722,  53  N.  Y.  Supj).  790;  Carmer  v.  Still,  5.3  Misc.  443,  103  N.  V. 
Supp.  247, — holding  the  contract  continues  valid  until  the  party  defrauded  has 
<letermined  his  election  by  avoiding  it;  Spiers  v.  R.  4  B.  C.  388,  holding  a 
contract  obtained  by  fraud  is  valid  until  disaffirmed;  Brownlee  v.  Hyde,  Rap. 
Jud.  Quebec,  15  B.  R.  221,  holding  subscribers  in  a  joint  stock  company  not 
entitled  to  relief  from  subscriptions  on  the  ground  of  fraud  in  procuring  tliem 
as  against  the  liquidator  of  the  company  after  it  becomes  insolvent. 

Cited   in   Benjamin,    Sales,    5th   ed.   457,    459,   on   effect   of   fraud   on    seller    in 
jiassing  of  property. 
Diligence  necessary  to  rescission  of  fraudulent  transaction. 

Cited  in  Upton  v.  Tribilcock,  91  U.  S.  45,  23  L.  ed.  203,  holding  one  claim- 
ing to  have  been  drawn  into  a  fraudulent  purchase,  must  exercise  vigilance 
u.  discover  the  fraud,  and  must  be  prompt  in  repvidiating;  Mudsill  Min.  Co. 
V.  Watrous,  9  C.  C.  A.  415,  22  U.  S.  App.  12,  61  Fed.  1G3,  holding  the  deal- 
ing with  the  property  as  owner  after  knowledge  of  facts  entitling  him  to  rescind, 
is  evidence  of  an  aflSrmance;  Evans  v.  Bacon,  99  ^lass.  213,  holding  the  riglit 
to  rescind  remains  only  for  a  reasonable  time  after  the  discovery  of  the  fraud ; 
Duffield  v.  E.  T.  Barnum  Wire  &  Iron  Works,  64  Mich.  293,  31  N.  W.  310, 
holding  the  party  defrauded  must  proceed  with  diligence  to  ascertain  the  truth 
or  falsehood  of  the  representations;  Lapp  v.  Ryan,  23  Mo.  App.  436,  hold- 
ing the  vendor  must  make  his  election  to  rescind  the  fraudulent  contract  within 
the  shortest  limit  of  time  which  is  fairly  practicable;  Bostwick  v.  Mutual  L. 
Ins.  Co.  116  Wis.  392,  67  L.R.A.  705,  92  N.  W.  246,  holding  where  party 
bad  full  benefit  of  insurance  procured  by  fraud  of  agent,  for  nearly  a  year 
l>efore  repudiation  of  the  contract  he  will  be  precluded  from  exercising  his 
right  of  rescission. 

Cited   in   1   Thompson,   Neg.    34,   on   negligence   in   connection   with   fraud;    1 
Beach.  Contr.  998,  on  knowledge  and  conduct  by  defrauded  purchaser   amount- 
ing to  acquiescence  in  contract. 
Rescission  of  stocli  subscription  for  fraud. 

Cited  in  Upton  v.  Englehart,  3  Dill.  496,  Fed.  Cas.  No.  16,800,  holding  as 
between  the  company  and  the  one  induced  to  subscribe  for  stock  by  means 
of  fraud  practiced  by  the  company's  agent,  the  benefits  of  the  subscription  can- 
not be  retained;  Gress  v.  Knight,  135  Ga.  60,  31  L.R.A. (N.S.)  900,  68  S.  E. 
834,  holding  that  where  subscriber  for  stock  seeks  to  set  aside  subscription  on 
ground  of  fraud  in  its  procurement,  fact  that  receiver  has  been  appointed  will 
not  necessarily  bar  action;  Electric  Welding  Co.  v.  Prince,  195  Mass.  242,  81 
N.  E.  306,  holding  a  person  who  has  a  right  to  repudiate  being  a  stockholder 
must  act  without  delay   or  lose  his  right  to  do  so. 

Cited  in  note  in  33  L.R.A.  726,  on  rescission  for  fraud  or  misrepresentation 
in    procuring  subscription   to  stock. 

Cited  in  1  Bolles,  Banking,  63,  on  rescission  for  fraudulent  increase  of  stock. 

Distinguished    in    Farrell   v.   Manchester,    40    Can.    S.    C.    339,    holding   relief 
will   not  be  refused   a   shareholder   whose   shares   had   been   fully   paid   up   and 
who    repudiated    within    a    reasonable    time,    merely    because    of    delay    between 
repudiation   and   action. 
—  Insolvency  of  corporation  as  bar  to  rescission  of  avoiding  of  liabiiit.v. 

Cited   in   Wetherbee  v.  Baker,  35  N.  J.  Eq.  501,  holding  fact  that  the  stock- 
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holder  was  induced  to  subscribe  by  fraudulent  representations  of  the  corpora- 
tion or  its  agents  is  no  defense  where  rights  of  creditors  are  in  issue;  Brigg% 
V.  Cornwell,  9  Daly,  436,  holding  false  representations  that  stock  was  "full 
paid  up  capital  stock"  is  no  defense  to  claim  of  creditors  of  the  company; 
McEwen  v.  West  London  Wluirves  &  Warehouses  Co.  T,.  R.  6  Cii.  (i.').'i.  "40 
L.  J.  Ch.  N.  S.  471,  25  L.  T.  N.  S.  143,  19  Week.  Rep.  837;  Dottra  v.  Kestner, 
147  Pa.  566,  23  Atl.  889, — on  right  to  set  up  fraud  as  defense  to  action  by 
receiver;  Henderson  v.  Lacon,  L.  R.  5  Eq.  249,  18  L.  T.  X.  S.  527.  IG  Week. 
Rep.  328,  on  right  of  removal  from  the  position  of  a  contributory  by  reason 
of  fraud;  Giesen  v.  London  &  N.  W.  American  Mortg.  Co.  42  C.  C.  A.  515.  102 
Fed.  584,  holding  the  assignor  of  stock  who  had  nuule  no  application  to  have 
stock  transferred  on  the  company  books  and  continued  to  receipt  for  dividends, 
is  liable  on  the  stock  after  proceedings  in  liquidation;  Mclntyre  v.  AlcCracken. 
1  Ont.  App.  Rep.  1,  holding  the  stockholder  must  exercise  his  option  to  rescind 
before  winding-up  to  escape  liability  as  against  creditors ;  NcUes  v.  Ontario  Invest. 
Asso.  17  Ont.  Rep.  129,  holding  the  fact  of  the  existence  of  large  creditors  of 
the  association  will  not  affect  one's  right  of  rescission  if  he  ho  otiierwise  entitled 
to  such  rescission;  Ogilvie  v.  Currie,  37  L.  J.  Ch.  N.  S.  541,  18  L.  T.  N.  S. 
593,  16  Week.  Rep.  769,  holding  nothing  can  be  done,  on  ground  of  misrepre- 
sentation 'to  disturb  the  position  of  a  shareholder  in  the  company  as  to  creditors : 
Hare's  Case,  L.  R.  4  Ch.  503,  28  L.  T.  N.  S.  156,  17  Week.  Rep.  628,  hold- 
ing after  failure  of  company  a  shareholder  cannot  escape  liability  on  ground 
of  alleged  fraud  in  establishment  of  the  company:  Stone  v.  City  &  County  Bank, 
L.  R.  3  C.  P.  Div.  282,  47  L.  J.  C.  P.  N.  S.  681,  38  L.  T.*  N.  S.  9,  holding 
the  rule  extends  to  the  voluntary  winding  up  of  a  company ;  Tennent  v.  City 
of  Glasgow  Bank,  L.  R.  4  App.  Cas.  615,  holding  it  too  late,  after  winding  up 
has  commenced,  to  rescind  a  contract  for  shares  on  the  ground  of  fraud:  Kent 
V.  Freehold  Land  &  Brickmaking  Co.  L.  R.  3  Ch.  493,  37  L.  J.  Ch.  N.  S. 
653,  16  Week.  Rep.  990,  holding  after  a  petition  for  winding-up,  on  which  an 
order  was  later  made,  one  cannot  repudiate  his  contract  for  shares  on  ground 
of  misrepresentation;  Pugh  &  Sharman's  Case,  L.  R.  13  Eq.  566,  41  L.  J.  Cli. 
N.  S.  580,  26  L.  T.  N.  S.  274,  holding  the  grossest  fraud  on  the  part  of  tlic 
company  in  inducing  one  to  take  shares  will  not  relieve  liim  from  bearing  the 
liability  which  he  as  a  stockholder  owes  to  tlie  creditors;  Black's  Case.  L.  R. 
8  Ch.  254,  42  L.  J.  Ch.  N.  S.  404,  28  L.  T.  N.  S.  50,  21  Week.  Rep.  249. 
holding  one  taking  shares  in  a  company  in  payment  of  engines  furnished,  can- 
not set  up  failure  of  consideration  after  an  order  winding-up  the  alfairs  of 
the  company;  Ex  parte  Carling,  50  L.  J.  Ch.  N.  S.  321,  56  L.  T.  N.  S.  115. 
35  Week.  Rep.  344,  holding  fact  that  company  is  insolvent  at  time  of  rescission 
is  not  enough  to  deprive  one  of  his  right  to  rescind,  in  absence  of  countcrvailin? 
equities;  Ex  parte  Storey,  62  L.  T.  N.  S.  791,  2  Megone,  266,  holding  it  is  too 
late,  where  one  has  taken  no  stops  to  have  his  name  removed  before  commence- 
ment of  winding-up,  to  be  relieved  of  his  contract;  Re  Ilcmp,  Yarn  &  Cordage 
Co.  [1896]  2  Ch.  121,  65  L.  J.  Ch.  N.  S.  591,  74  L.  T.  N.  S.  627,  44  Week. 
Rep.  630,  holding  one  cannot  get  off  the  list  of  sliarcholders  after  an  order 
for  winding-up  the  company  though  he  was  induced  to  subscribe  by  reason  of 
fraud  practiced  upon  him;  Madagan's  Case,  51  L.  J.  Ch.  N.  S.  841,  46  L.  T. 
N.  S.  880,  holding  he  is  too  late  to  rescind  after  a  winding  up  order  ha.s  been 
made. 

Cited   in    note    in    31    L.R.A.(N.S.)    908,    on    fraud    as    ground    of    relief    from 
subscription  to  stock   after   insolvency   of  corporation. 
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JJistinguishcd  in  Dunn  v.  State  Bank,  59  Minn.  221,  01  N.  \V.  27,  liolding 
where  it  is  the  duty  of  the  stockholder  to  use  dili<,aMK'o  to  see  that  crcditor.s 
are  not  deceived  and  he  is  guilty  of  laches  he  is  entitled  to  no  relief  as  against 
lights  of  creditors;  Reese  River  Silver  Min.  Co.  v.  Smith,  I>.  R.  4  II.  L.  64, 
:59  L.  J.  Ch.  N.  S.  849,  17  Week.  Rep.  1024,  holding  wliere  one  subscribed 
for  shares  by  reason  of  false  statements  in  the  prospectus  of  the  company  and 
on  being  informed  of  such  fact  repudiated  his  contract  before  order  for  winding- 
up  he  could  not  be  held  as  a  contributor;  Ex  parte  Stevenson,  16  Week.  Rep. 
95,  holding  where  shareholder  had  instituted  proceedings  in  repudiation  of 
shares  when  winding-up  order  was  made  he  was  entitled  to  be  struck  off;  Wheeler 
&  W.  Mfg.  Co.  V.  Wilson,  6  Ont.  Rep.  421,  holding  a  subscriber  has  a  riglit 
to   avoid   before   liquidation   proceedings   have   been   instituted. 

Disapproved  in  Savage  v.  Bartlett,  78  Md.  561,  28  Atl.  414,  holding  the  repudi- 
ation by  a  stockholder  of  stock  procured  by  fraud  within  a  reasonable  time 
after  discovery  of  the  fraud  constituted  a  defense  to  an  action  by  the  trustee 
after  insolvency;  Newton  Nat.  Bank  v.  Newbegin,  33  L.R.A.  727,  20  C.  C.  A. 
339,  40  U.  S.  App.  1,  74  Fed.  135,  holding  he  may  escape  liability  by  showing 
diligence  though  his  action  to  rescind  is  brought  after  insolvency;  Wallace  v. 
Hood,  89  Fed.  11,  holding  one  seeking  to  escape  the  liability  of  a  stockholder 
after  insolvency,  on  ground  of  fraud  where  fraud  is  discovered  after  the  insol- 
vency must  show  acts  of  diligence  such  as  will  disprove  any  negligence. 

—  Reception  of  dividends  as  affecting  right  to  rescind. 

Cited  in  Cote  v.  Stadacona  Ins.  Co.  6  Can.  S.  C.  193,  holding  as  between  the 
corporation  and  a  stockholder  it  may  be  shown  a  subscription  was  for  five  and 
not  fifty  shares  of  stock  though  diyidends  had  been  accepted. 

—  Remedy  of  defrauded  stockholder. 

Cited  in  Houldsworth  v.  City  of  Glasgow  Bank,  L.  R.  5  App.  Cas.  317,  42 
L.  T.  N.  S.  194,  28  Week.  Rep.  677,  holding  though  the  winding  up  put  an  end 
to  rescission  and  restitution  by  reason  of  fraud,  still  the  right  of  an  action  for 
damages  remained  against  the  company. 

Cited  in  Benjamin,  Sales,  5th  ed.  480,  on  remedy  of  one  induced  to  purchase 
sliares  of  joint  stock   company  by  fraud  of  company's  agent;    2   Cooley,  Torts, 
3d  ed.  942,  on  relief  from  misrepresentations  in  prospectuses. 
Riglit  to  rescind  agreement  for  purchase  of  stock. 

Cited  in  Silliker  Car  Co.  v.  Donohue,  44  N.  S.  315,  holding  that  even  wlien 
memorandum  and  articles  are  not  in  existence  at  the  time  of  the  subscription 
the  stockholder,  at  the  very  latest,  when  he  receives  his  allotment  of  shares, 
ought  to  satisfy  himself  that  there  is  nothing  in  the  memorandum  or  articles 
of  association  to  which  he  desires  to  make  objection;  Re  Ontario  Bank,  24  Ont. 
L.  Rep.  301,  holding  that  person  who  agrees  to  become  shareholder,  and  has 
liis  name  placed  on  register,  cannot  rescind  agreement,  and  is  liable  thereon  to 
company  or  its  creditors. 
Right  to  rescind  when  parties  cannot  he  placed  in  statn  quo. 

Cited  in  Merrill  v.  Wilson,  66  Mich.  232,  33  N.  W.  716,  holding  equity  will 
not  rescind  on  the  ground   of  fraud,   when   party   asking   relief   is   not   able  to 
put   those   against   whom   it   is   sought   into   the   same   situation   as  they   stood 
v.'hen  the  contract  was  entered  into. 
Sufficiency  of  application  and  entry  to  make  one  a  stockholder. 

Cited  in  Gunn's  Case,  L.  R.  3  Ch.  40,  holding  a  mere  application  and  entry 
on  the  register  of  shareholders  is  not  suflicient  to  constitute  one  a  stockholder. 
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liiabllity  of  record  stocklioldeis  to  creditors. 

Cited  in  Cree  v.  Somervail,  L.  R.  4  App.  Cas.  648,  41  L.  T.  N.  S.  353,  28  Week. 
Rep.  34,  holding  where  company  attempted  to  piirchase  its  own  sliaros  in  the 
names  of  trustees,  these  trustees  were  liable  as  sliareholders  where  their  names 
were  permitted  to  remain  on  tlie  register  fifteen  montlis  Ijcfore  company  went 
iiito  voluntary  insolvency. 

Distinguished  in  Pentclow's  Case,  L.  R.  4  Ch.  178,  39  L.  J.  Ch.  N.  S.  8,  20  L. 
T.  N.  S.  50,  17. Week.  Rep.  267,  holding  where  the  contract  of  subscription  was 
in  fieri  and  was  repudiated  before  the  day  set  his  name  should  be  removed  from 
the  list  of  contributories:  Alabaster's  Case,  L.  R.  7  Eq.  273,  38  L.  J.  Ch.  N.  S. 
32,  17  Week.  Rep.  134,  holding  where  one  made  no  contract  to  become  a  share 
holder  and  was  in  no  ways  estopped  to  deny  that  contract  was  void,  fact  that 
his  name  was  included  in  list  of  contributories  cannot  render  him  liable;  Fisher 
V.  Seligman,  7  Mo.  App.  383,  holding  one  holding  paid-up  stock  under  a  trust 
deed  given  by  a  corporation  to  secure  the  payment  of  first  mortgage  bonds, 
may  deny  liability  as  a  stockholder  as  against  S,  creditor  who  became  such 
before  the  stock  was  issued;  Bullivant  v.  ^Manning,  41  U.  C.  Q.  B.  517,  holding 
where  facts  disclose  that  one  never  became  a  stockholder,  though  he  appeared 
as  such,  he  cannot  be  held  liable  by  a  creditor  as  the  holder  of  unpaid  stock. 
Allottee  of  stock  as  stockholder. 

Distinguished  in  Stace  &  Worth's  Case,  L.  R.  4  Ch.  682,  21  L.  T.  N.  S.  182, 
17  Week.  Rep.  751,  holding  stock,  allotted  under  an  agreement  for  amalgamation 
of    companies,    which    agreement   for    want   of    confirmation    was    void,    docs    not 
render  tlie  holders  liable  to  creditors. 
Liability  of  stockholders  for  amount  of  unpaid  subscription. 

Cited  in  Ex  parte  Jeaffreson,  L.  R.  11  Eq.  109,  40  L.  J.  Ch.  N.  S.  3,  23  L.  T. 
N.  S.  645,  19  Week.  Rep.  57,  holding  the  amount  unpaid  upon  shares  is  part  of 
the  assets  of  the  company  and  in  a  winding-up  belongs  first  to  the  creditors. 

Distinguished  in  Foreman  v.  Bigelow,  Fed.  Cas.  No.  4,934,  holding  l)oiui  fide 
purchasers  of  capital  stock  of  a  company  in  the  open  market,  shown  by  the  com- 
pany's books  to  be  fully  paid  up,  are  not  liable  to  the  corporation  though  the 
shares  were  fraudulently  issued  by  directors;  Pawle's  Case,  L.  R.  4  Ch.  497, 
38  L.  J.  Ch.  N.  S.  412,  17  Week.  Rep.  599,  holding  where  share  holders  re- 
pudiate their  subscriptions  on  the  ground  of  fraud  and  file  a  bill  of  relief  and 
secure  a  decree  in  their  favor,  they  cannot  be  held  as  a  contributory  of  the  com- 
pany, if,  pending  an  appeal,  the  company  is  ordered  to  be  wound  up;  Water- 
house  v.  Jamieson,  L.  R.  2  H.  L.  Sc.  App.  Cas.  29,  holding  where  share  holder 
has  paid  all  that  could  be  demanded  of  him  under  his  contract  he  cannot  be 
held  by  the  liquidator  for  an  additional  sum  which  the  company  could  not  have 
recovered;  M'Intyre  v.  M'Craken,  37  U.  C.  Q.  B.  422,  holding  taking  stock  in 
good  faith  as  paid  up  stock  where  the  book  showed  it  as  fully  paid  up  may. 
depend  as  against  a  creditor  seeking  to  hold  him  for  the  stock  as  unpaid;  Re 
London  Speaker  Printing  Co.  10  Ont.  App.  Rep.  508,  holding  a  signature  to  an 
instrument  for  shares  in  a  company  "proposed  to  be  incorporated"  and  an  agree- 
ment by  another  person  to  accept  such  subscription  docs  not  constitute  a  sub- 
scription and  no  liability  attaches. 
Action  necessary  to  show  repudiation  of  contract  for  stock. 

Cited  in  Re  Ontario  Exp.  &  Transp.  Co.  24  Ont.  L.  Rep.  210,  holding  mere  at- 
tempted repudiation,  unless  followed  by  active  steps  to  vacate  the  subscription, 
avails    not    as    against    the    liquidator    representing    the    creditors    through    the 
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company;  Peck's  Caso,  L.  R.  4  Ch.  532,  20  L.  T.  N.  S.  340,  17  Week.  Rep.  r,08, 
lioldiiig  tlie  writing  of  a  li'ttcr  of  repudiation  merely  where  the  suhscriber  knew 
tluri!  was  a  di.spute  as  to  liis  riglit  to  repudiate  his  contract  for  stock  was  not 
ground  excusing  him  froni  being  on  the  list;  Peek  v.  Gurney,  L.  R.  13  Eq.  79, 
liolding  tiie  repudiation  must  be  by  bill,  which  must  be  filed  before  the  winding 
up  has  commenced;  Re  Scottish  Petroleum  Co.  L.  R.  23  Ch.  Div.  413,  49  L.  T. 
N.  S.  348,  31  Week.  Rep.  84G,  holding  lie  must  have  repudiated  the  contract 
and  have  got  his  name  taken  ofT  the  register  subject  to  the  qualification  that 
if  he  has  before  the  commencement  of  the  winding-up  taken  proceedings  to 
have  his  name  removed,  that  will  be  sufBcient. 
Meinbersliip  of  old  stockliolders  in  siicces.sor  corporation. 

Cited  in  Chailis's  Case,  L.  R.  6  Ch.  2GG,  40  L.  J.  Ch.  N.  S.  431,  23  L.  T.  N.  S. 
882,  19  Week.  Rep.  453,  holding  where  a  company  agrees  to  transfer  its  business 
ti»  a  new  company  and  it  is  understood  that  each  shareholder  is  to  be  a  share- 
liolder  in  the  new  company,  one  acknowledging  the  receipt  of  the  certificates 
of  stock  in  the  new  company  is  a  shareholder. 
Stockholder's  presumptive  knowledge  of  corporate  affairs. 

Cited  in  Ilinkley  v.  Sac  Oil  &  Pipe  Line  Co.  132  Iowa,  39G,  119  Am.  St.  Rep. 
564,  107  N.  W.  G29,  holding  as  between  the  stockholder  and  the  company  pro- 
curing tlie  subscription,  the  stockholder  is  not  required  to  suspect  the  promoters 
and  directors  of  disregarding  their  obligations  to  the  subscribers;  Downes  v. 
Ship,  L.  R.  3  H.  L.  343,  37  L.  J.  Ch.  N.  S.  642,  19  L.  T.  N.  S.  74,  17  Week.  Rep. 
34,  holding  a  shareholder  who  neglects  to  inform  himself  where  the  memorandum 
of  association  is  registered  cannot  fairly  be  heard  to  claim  discharge  because 
ho  afterwards  finds  the  memorandum  is  different  than  that  proposed  by  the 
prospectus;  Boaler  v.  Brodhurst,  8  Times  L.  R.  398,  on  implied  notice  to  stock- 
!  olders  of  changes  to  be  made  in  corporate  affairs. 
Kights  of  third  parties  under  fraudulent  contract. 

Cited  in  Zang  v.  Adams,  23  Colo.  408,  58  Am.  St.  Rep.  249,  48  Pac.  509. 
holding  a  payee  of  a  note  for  stock  fraudulently  procured  may  depend  on  ground 
of  want  of  consideration  as  against  one  taking  with  notice  of  equities  where 
lie  is  not  chargeable  with  negligence;  Martin  v.  South  Salem  Laud  Co.  94  Va.  28, 
2G  S.  E.  591,  holding  where  innocent  third  parties,  in  reliance  on  the  fraudulent 
contract,  have  acquired  rights  which  would  be  prejudiced  by  the  rescission,  they 
may  generally  have  it  enforced. 
Mutual  rights  of  subscribers  in  insolvent  company. 

Cited  in  Wright's  Caso,  L.  R.  7  Ch.  55,  41  L.  J.  Ch.  N.  S.  1,  25  L.  T.  N.  S. 
471,  20  Week.  Rep.  45,  holding  all  the  subscribers  are  entitled  to,  is  that  the 
status  of  any  subscriber  shall  not  be  altered  after  the  date  of  the  winding-up. 
—  Priority  of  general  creditors  over  creditor  stockholders. 

Cited  in  j\Lacbeth  v.  Smart.  14  Grant.  Ch.  (U.  C.)  298,  holding  an  advance 
of  money  by  a  stockholder,  for  which  he  became  a  creditor  of  the  company 
cannot  be  set  up  against  one  seeking  to  recover  from  such  stockholder  to  the 
extent  of  his  "statutory  liability." 

Right  of  shareholder  to  set-off  debt  due  him  from  corporation  in  action 
by  creditor. 

Cited  in  Macbeth  v.  Smart,  14  Grant,  Ch.  (U.  C.)  298,  holding  that  shareholder 
in  action  against  him  by  judgment  creditor  of  company  could  not  set  off,  in 
equity  debt  due  to  him  by  company  before  judgment  was  recovered. 
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liiabilily  of  a  member  to  contribute  to  assets  of  company  to  pay  debt  to 
co-contributory. 

Cited  in  Burgess's  Case,  L.  R.  15  Ch.  Div.  507,  49  L.  J.  Ch.  N.  S.  541,  43  L.  T. 
N.  S.  45,  28  Week.  Rep.  792,  holding  a  member  liable  to  contribute  to  the  assets 
of  the  company  even  to  an  amount  sufficient  to  pay  such  additional  sums  as  may 
be  required  for  the  adjustment  of  the  rights  of  the  contributories  among  them- 
selves; Brett's  Case,  L.  R.  8  Ch.  800,  43  L.  J.  Ch.  N.  S.  47,  29  L.  T.  N.  S.  256. 
22  Week.  Rep.  22,  holding  as  to  all  matters  for  «hich,  under  the  statute,  a 
liability  is  cast  upon  past  members,  the  liability  of  all  the  present  members 
sl'.ould  be  first  exhausted,  or  ascertained  to  be  insufficient. 
Action  by  one  contributory  shareliolder  against  another,  how  instituted. 

Cited  in  Hudson's  Case,  L.  R.  12  Eq.  1,  40  L.  J.  Ch.  N.  S.  444,  24  L.  T,  N    S. 
534,  19  Week.  Rep.  601,  holding  proceedings  by  one  contributory  against  another 
must  be  instituted  through  the  official  liquidator. 
Fraud  by  failure  to  malie  full  disclosure. 

Cited  in  McKay  v.  Commercial  Bank.  14  N.  B.  1  (dissenting  opinion),  on 
effect  of  concealing  material  facts. 

Cited   in   1   Beach,   Trusts,   489,  on   constructive  trust   by  fraud   from  conceal- 
ment. 
—  In  company  prospectus. 

Cited  in  Overend,  G.  &  Co.  v.  Gurney,  L.  R.  4  Ch.  701,  39  L.  J.  Ch.  N.  S.  45. 
21  L.  T.  N.  S.  73,  on  failure  of  directors  to  make  full  disclosure  as  ground  for 
repudiation  by  stockholders;  Sullivan  v.  Mitcalfe,  7  E.  R.  C.  497,  L.  R.  5  C.  P. 
Div.  455,  49  L.  J.  C.  P.  N.  S.  815,  44  L.  T.  N.  S.  8,  29  Week.  Rep.  181,  explain- 
ing the  evils  which  led  to  the  act  requiring  the  prospectus  to  set  forth  contracts 
made  with  promoters  or  before  incorporation. 
Legislation  relative  to  joint  stock  companies. 

Cited  in  McCraken  v.  Mclntj're,  1  Can.  S.  C.  479   (dissenting  opinion),  on  the 
legislation  relative  to  joint  stock  companies. 
Trading  companies. 

Cited   in   Whiting   v.    Hovey.    13   Ont.   App.   Rep.    7,   holding   an    incorporated 
company  a  trading  association  and  governed  by  the  ordinary  rules  of  partner- 
ship. 
Assent  of  subscribers  in  formation  of  company. 

Cited  in  Re  Nassau  Phosphate  Co.  L.  R.  2  Ch.  Div.   610,  45  L.  J.  Ch.  N.  S. 
584,   24   Week.    Rep.    692,    holding   a   certificate   of   registration    sufficient   to    in- 
corporate  a    company,    notwithstanding   one   of    the    seven    persons    is   an    infant 
at  the  time. 
Conclusiveness  of  certificate  of  incorporation. 

Distinguished  in  Re  National  Debenture  &  Assets  Corp.  [1891]  2  Ch.  505,  60 
L.  J.  Ch.  N.  S.  533,  64  L.  T.  N.  S.  512,  39  Week.  Rep.  707,  holding  the  certificate 
of  registration  not  conclusive  of  the  fact  that  seven  persons  signed,  and  if  it  be 
shown  that  but  six  signed  the  memorandum  the  court  has  no  jiirisdiction  to  make 
a  winding-up  order. 
Right  of  inspection  of  registry  of  nicnibersliip  in  corjioration. 

Cited  in  Farrell  v.  Portland  Rolling  Mills  Co.  38  N.  B.  364,  holding  tho  book 
required  to  be  kept  is  to  be  open  to  the  inspection  of  the  shareholders  and 
creditors  of  the  company;  Re  Kent  Coalfields  Syndicate  [1898]  1  Q.  B.  754,  67 
L.  J.  Q.  B.  N.  S.  500,  78  L.  T.  N.  S.  443,  46  Week.  Rep.  453,  14  Times  L.  R. 
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j05,  lioldiiig  tlio  statutory  rij,'lit  of  inspection  of  the  registry  of  members  does  not 
<!xist  after  the  company  has  gone  into  voluntary  liquidation. 
Misrepresentations  of  officers  imputed  to  company. 

Cited  in  Garrison  v.  Teehnic  Electrical  Works,  55  N.  J.  Eq.  708,  37  Atl.  741, 
holding  the   misrepresentations  of  officers  of  a  corporation   are  imputed  to  the 
company  wlicre  a  person  who  has  been  deceived  institutes  an  action  to  rescind 
his  contract  to  purchase  stock. 
Conclusiveness  oi"  memorandum  of  membership. 

Cited  in  Hamilton  &  F.   Road  Co.  v.  Townsend,   13  Ont.  App.  Rep.   534,   on 
the  conclusiveness  of  the  original  memorandum  of  association. 
Necessity  of  notice  of  intention  to  propose  appointment  of  liquidators. 

Cited  in  Re  Welsh  Flannel  &  Tweed  Co.  L.  R.  20  Eq.  360,  44  L.  J.  Ch.  N.  S. 
391,  32  L.  T.  N.  S.  361,  23  Week.  Rep.  558,  holding  liquidators  may  be  appointed 
without  special  notice  of  meeting  where  a  winding-uj)  resolution  had  previously 
been  passed. 
Right  to  raise  point  for  first  time  on  appeal. 

Cited  in  Gray  v.  Richford,  1  Ont.  App.  Rep.  112,  on  practice  of  bringing  up 
points  after  the  original  hearing. 

Distinguished  in   Gray   v.   Richford,   2   Can.    S.   C.   431,   holding   the   court   of 
appeals  cannot  refuse  to  entertain  a  question  not  raised  before  the  appeal. 
Right  to  costs  where  parties  are  equally  at  fault. 

Cited  in  Edison  General  Electric  Co.  v.  Edmonds,  4   B.   C.  354,   on   right  to 
costs  where  both  parties  are  in  fault. 
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